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(U.S.  CIRCUIT  JUDGE);  RICHARD  L.  YOUNG, 
SUSAN  OKI  MOLLWAY,  EDWARD  F.  SHEA 
AND  JEREMY  D.  FOGEL  (U.S.  DISTRICT 
JUDGES) 


WEDNESDAY,  FEBRUARY  4,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:34  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.   Orrin  G.   Hatch, 
(chairman  of  the  committee)  presiding. 

Also  present:  Senators  Kyi,  Ashcroft,  Sessions,  Leahy,  Feinstein, 
and  Durbin. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  UTAH 

The  Chairman.  We  are  happy  to  welcome  all  of  you  to  the  com- 
mittee today  for  this  hearing  on  a  number  of  President  Clinton's 
nominees. 

We  have  the  following  nominees  to  bring  before  you:  M.  Margaret 
McKeown,  of  Washington,  to  be  U.S.  Circuit  Judge  for  the  Ninth 
Circuit;  Richard  L.  Young,  of  Indiana,  to  be  U.S.  District  Judge  for 
the  Southern  District  of  Indiana;  Susan  Oki  MoUway,  of  Hawaii,  to 
be  U.S.  District  Judge  for  the  District  of  Hawaii;  Edward  F.  Shea, 
of  Washington,  to  be  U.S.  District  Judge  for  the  Eastern  District 
of  Washington;  and  Jeremy  D.  Fogel,  of  California,  to  be  U.S.  Dis- 
trict Judge  for  the  Northern  District  of  California. 

We  are  happy  to  welcome  all  of  these  nominees  here  with  us 
today,  we  are  equally  happy  to  welcome  Senators  and  Congress 
people  who  are  here  to  testify  on  their  behalf.  We  are  grateful  to 
have  all  of  you  here. 

Let  me  allow  Senator  Feinstein  to  testify  first,  since  she  is  on  the 
committee  and  would  like  to  come  up  to  the  dais,  as  I  understand. 
So  we  will  start  with  you,  Senator  Feinstein. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  I  am  very  pleased 

The  Chairman.  Oh,  excuse  me.  My  ranking  member  would  like 
to  make  a  statement. 
Senator  Leahy.  The  potted  plant. 

(1) 


The  Chairman.  The  potted  plant  would  like  to  make  a  state- 
ment. 

Senator  Feinstein.  Never. 

Senator  Leahy.  That  is  OK.  Go  ahead.  Senator  Feinstein  has  al- 
ready begun. 

Senator  Feinstein.  Are  you  sure? 

Senator  LEAHY.  Sure.  I  know  my  place. 

The  Chairman.  I  didn't  think  I  had  made  a  statement. 

Senator  Leahy.  We  new  guys  know  our  place  here.  [Laughter.] 

Senator  Feinstein.  Mr.  Chairman,  Mr.  Leahy,  Mr.  Durbin,  I  am 
very  pleased  to  be  here  to  say  a  few  words  on  behalf  of  Jeremy 
Fogel  to  be  appointed  to  the  Northern  District  Court  in  California. 

Judge  Fogel  is  a  respected  judge  in  the  San  Jose  area.  For  the 
past  3  years,  he  was  ranked  as  the  best  superior  court  judge  in 
Santa  Clara  County,  according  to  a  local  legal  newspaper  survey  of 
both  prosecutors  and  attorneys.  He  has  earned  a  reputation  for 
fairness  and  sound  reasoning  over  the  course  of  a  17-year  career 
on  both  the  municipal  and  superior  courts  in  California. 

He  is  here  with  his  wife,  Kathleen  Wilcox,  and  their  two  chil- 
dren, Megsm  and  Nathaniel.  I  met  Megan.  I  didn't  have  a  chance 
to  meet  Nathaniel. 

But  let  me  provide  a  few  details  about  Judge  Fogel.  He  obtained 
his  bachelor's  degree  from  Stanford,  graduated  with  great  distinc- 
tion, went  on  to  earn  his  J.D.  from  Harvard,  graduating  cum  laude. 
Following  law  school,  he  served  as  a  civil  attorney  at  Smith,  John- 
son, Fogel  and  Ramo  in  San  Jose  and  worked  as  executive  director 
of  the  Santa  Clara  County  Bar  Association  Law  Foundation. 

He  was  appointed  to  the  municipal  court  in  1981,  served  as  pre- 
siding judge  of  the  court's  felony  division,  and  in  1984  presiding 
judge  of  the  municipal  court.  He  was  elected  to  the  superior  court 
in  1986,  assigned  to  the  court's  civil  law  and  motion  department, 
as  judge,  of  course. 

Judge  Fogel  also  served  as  the  civil  team  leader  responsible  for 
settlement  and  case  management.  He  is  a  recognized  expert  on  ju- 
dicial ethics,  having  taught  ethics  to  judges  and  lawyers  since 
1988.  He  served  as  an  advisor  on  judicial  ethics  to  the  Judicial 
Council  of  California,  the  Commission  on  Judicial  Performance, 
and  the  California  Judges  Association. 

His  experience  on  the  court  has  brought  him  strong  bipartisan 
support.  This  support  from  Republicans  and  Democrats  includes 
many  endorsements  from  law  enforcement  leaders,  attorneys,  and 
judges  on  the  State  court  who  know  him  best.  I  would  like  to  sub- 
mit for  the  record  a  letter  from  the  State  court  of  appeal  presiding 
justice,  Mr.  J.  Clinton  Peterson,  who  writes. 

Judge  Fogel  is  a  highly  disciplined  jurist  of  exceptional  intellect  *  *  *.  By  reputa- 
tion he  has  long  been  one  of  the  leading  members  of  the  Santa  Clara  bench,  noted 
particularly  for  his  outstanding  judicial  demeanor  and  impartiality  in  applying  the 
law. 

[The  letter  of  J.  Clinton  Peterson  follows:] 


State  of  California  Court  of  Appeal, 
First  Appellate  District,  Division  Five, 

San  Francisco,  CA,  June  4,  1997. 
Re  nomination  to  the  Federal  Northern  District  Court  of  California. 

Senator  DiANNE  Feinstein, 
San  Francisco,  CA. 

Dear  Senator  Feinstein:  I  write  to  support  your  nomination  of  the  Honorable 
Jeremy  D.  Fogel  of  the  Superior  Court  of  Santa  Clara  County  to  the  position  of  fed- 
eral district  judge  of  the  Northern  District  of  California. 

I  served  with  Judge  Fogel  on  the  Executive  Board  of  the  California  Judges  Asso- 
ciation from  1990  tihrough  1992.  He  has  chaired  that  Association's  Judicial  Dis- 
cipline Advisory  Panel,  its  Judicial  Ethics  Committee,  and  its  Discipline  and  Dis- 
ability Committee;  he  is  cvurently  a  member  of  the  California  Continuing  Judicial 
Studies  Program  Planning  Committee. 

Judge  Fogel  is  a  highly  disciplined  jurist  of  exceptional  intellect.  I  found  his  views 
and  positions  on  the  Board  of  the  California  Judges  Association  to  be  always 
thoughtful  and  moderate.  By  reputation  he  has  long  been  one  of  the  leading  mem- 
bers of  the  Santa  Clara  bench,  noted  particularly  for  his  outstanding  judicial  de- 
meanor and  impartiality  in  applying  the  law.  His  civic  activities  have  been  numer- 
ous and  effective,  as  were  his  contributions  to  the  California  Judges  Association  and 
to  the  Bar  Associations  of  which  he  was  a  member  before  his  elevation  to  the  bench 
by  Governor  Deukmejian  in  1986. 

I  think  you  have  selected  an  excellent  choice  for  this  federsd  judicial  position,  and 
I  commend  you  for  it. 
Very  truly  yours, 

J.  Clinton  Peterson. 

Senator  Feinstein.  Also,  one  from  Weldon  Wood,  principal  of 
Robinson  &  Wood,  and  officer  of  the  San  Francisco  chapter  of  the 
American  Board  of  Trial  Advocates. 

[The  letter  of  Weldon  Wood  follows:] 

Robinson  &  Wood,  Inc., 
San  Jose,  CA,  October  1,  1997. 
Hon.  Orrin  G.  Hatch, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Hatch:  The  purpose  of  this  letter  is  to  ask  that  you,  as  Chairman 
of  the  Senate  Judiciary  Committee,  have  your  Committee  promptly  consider  the  ap- 
pointment of  California  Superior  Court  Judge  Jeremy  Fogel  to  fill  a  vacancy  on  the 
bench  in  the  United  States  District  Court  for  the  Northern  District  of  California  in 
San  Jose. 

I  understand  that  President  Clinton  has  nominated  Judge  Fogel,  but  the  Judici- 
ary Committee  has  not  yet  acted  on  that  nomination.  The  people  of  Silicon  Valley 
urgently  need  an  additional  judge  to  fill  the  vacancy  on  the  Federal  District  Court 
bench  in  San  Jose.  WhUe  that  bench  is  blessed  with  several  outstanding  jurists, 
those  jurists  cannot  keep  up  with  the  crushing  case  load  generated  in  this  commu- 
nity. Delay  in  resolution  of  cases  works  a  hardship  on  all  litigants.  That  hardship 
creates  distrust  in  the  judicial  system  and  disrespect  for  the  rule  of  law  within  the 
community. 

I  believe  that  Judge  Fogel  is  superbly  qualified  for  the  position.  My  reasons  for 
that  belief  are  explained  in  the  enclosed  letter  I  sent  Senator  Feinstein  when  I 
learned  of  the  vacancy  in  question. 

Please  give  prompt  consideration  to  the  appointment  of  Judge  Fogel. 
Very  truly  yours, 

Weldon  S.  Wood. 

Senator  FEINSTEIN.  I  would  also  like  to  enter  into  the  record  let- 
ters from  Richard  Loftus,  the  president  of  the  Santa  Clara  County 
Bar  Association,  and  retired  California  Court  of  Appeal  Associate 
Justice  Harry  Brauer. 

[The  letters  of  Richard  Loftus  and  Harry  Brauer  follow:] 


Santa  Clara  County  Bar  Association, 

San  Jose,  CA,  June  12,  1997. 
Re  U.S.  District  Court  vacancy,  Northern  District,  CA. 

Hon.  Dianne  Feinstein, 
U.S.  Senate, 
Washington,  DC. 

Dear  Senator  Feinstein:  I  am  writing  to  you  on  behalf  of  the  Santa  Clara  Coun- 
ty Bar  Association  Board  of  Trustees,  who  represent  approximately  4,000  lawyers 
and  judges  in  Santa  Clara  County.  As  you  are  aware,  our  Bar  Association  has  a 
keen  interest  in  the  appointment  to  the  vacancy  in  the  federal  district  court,  San 
Jose  Division  of  the  Northern  District  of  California,  as  evidenced  by  our  letter  to 
you  of  July  1,  1996,  when  the  vacancy  first  arose.  We  want  to  strongly  encourage 
you  to  appoint  an  individual  who  has  practiced  and  been  a  part  of  the  legal  commu- 
nity in  San  Jose. 

The  necessity  for  such  an  appointment  is  based  on  the  following  critical  factors. 
San  Jose  is  the  state's  third  largest  city,  with  three  million  people  living  within  a 
half-hoxu-'s  drive  of  downtown  San  Jose.  SiUcon  Valley  is  the  economic  engine  that 
drives  the  Bay  Area,  with  most  major  businesses  and  many  large  financial  institu- 
tions venued  here.  The  largest  Bay  area  law  firm  outside  of  San  Francisco  is 
headquartered  in  Palo  Alto.  The  active  judges  in  the  San  Jose  Division  have  the 
heaviest  caseloads  of  any  of  the  Northern  District  judges,  including  a  much  higher 
percentage  of  large,  complex  business  cases,  particularly  in  the  fields  of  securities 
and  intellectual  property.  As  long  as  the  District's  venue  rule  remains  in  effect,  most 
of  the  complex,  business  Utigation  in  the  entire  Bay  area  will  be  located  in  the  San 
Jose  Division.  This  Division  needs  the  assistance  of  another  full-time  federal  judge 
with  chambers  within  the  Division. 

Fortunately,  we  have  a  significant  pool  of  quaUfied  lawyers  and  judges  who  reside 
or  practice  within  the  San  Jose  Division  and  would  no  doubt  be  willing  to  commit 
to  sitting  in  San  Jose  when  appointed.  The  federal  bench  would  be  well  served  by 
this  added  geographic  diversity. 

On  behalf  of  the  Santa  Clara  County  Bar  Association,  I  strongly  urge  you  to  ap- 
point either  a  qualified  judge  or  lawyer  who  meets  the  geographic  criteria  as  set 
forth  above.  If  we  can  be.  of  any  assistance  to  you  in  the  appointment  process,  please 
do  not  hesitate  to  contact  me. 

Thank  you  for  your  consideration  of  these  concerns. 
Sincerely, 

Richard  J.  Loftus,  Jr.,  President. 


Court  of  Appeal, 
State  of  California, 
Santa  Cruz,  CA,  September  29,  1997. 
Re  Nomination  of  Judge  Jeremy  Fogel  as  judge  of  the  U.S.  District  Court,  Northern 
District  of  California. 

Hon.  Orrin  Hatch, 

Chairman,  Judiciary  Committee,  U.S.  Senate,  Washington,  DC. 

My  Dear  Senator:  There  are  Democratic  senators  and  then  there  are  Democratic 
senators.  California  has  one  of  each. 

It  doesn't  bear  imagining  what  kind  of  people  Senator  Boxer  would  recommend 
for  the  federal  courts  but  for  the  barrier  of  a  Republican-controlled  Judiciary  Com- 
mittee. 

Senator  Feinstein,  on  the  other  hand,  has  picked  nothing  but  the  cream  of  the 
crop,  at  least  in  Northern  and  Central  California,  the  only  area  I  am  famiUar  with. 
And  it  has  not  deterred  her  if  the  best  qualified  candidate  is  a  white  male.  Judge 
Fogel  is  a  preeminent  example. 

Jeremy  started  out,  like  me,  as  a  liberal  who  had  led  a  sheltered  life.  But  there 
is  nothing  like  the  Municipal  Court  to  open  one's  eyes.  That  is  why  I  firmly  believe 
in  going  through  the  chairs.  It  didn't  take  him  long  to  reahze  that  criminals  are 
hoods,  not  Robin  Hoods.  By  the  time  he  ran  for  the  Superior  Court,  he  had  the  po- 
Uce  behind  him,  both  brass  and  rank-and-file. 

During  his  tenure  on  the  Superior  Coiirt,  he  has  had  experience  in  every  area  of 
civil  law.  His  talents  and  work  ethic  were  recognized  by  his  peers  when  he  was 
made  one  of  three  team  leaders  who  handle  the  law  and  motion  calendar,  among 
other  things.  That  calendar  in  a  metropolitan  court  is  in  my  judgment  the  most  in- 
tellectually demanding  task  on  any  level  of  the  state  judiciary. 


I  am  intimately  familiar  with  the  trial  judges  in  my  appellate  district.  Out  of  the 
forty-four  judges  on  his  court,  Fogel  is  the  best.  Period.  Moreover,  he  believes  firmly 
in  the  limitations  on  judicial  power  imposed  by  the  Constitution.  There  will  be  no 
principled  opposition  to  his  confirmation. 

One  parting  thought.  The  politicization  and  slowdown  in  the  confirmation  process 
is  doubtless  a  reaction  to  the  savaging  inflicted  by  the  Left  upon  Robert  Bork,  prob- 
ably the  most  highly  qualified  judge  since  Learned  Hand.  But  1  suggest  that  the 
policy  be  selectively  applied.  By  all  means,  stall  the  turkeys  but  do  not  deprive  a 
badly  understaffed  court  of  the  necessary  relief  if  the  nominee  is  well  quaUfied.  If 
confirmed,  Judge  Fogel  will  fill  the  vacancy  created  by  the  forced  retirement  of  a 
typical  Carter-Cranston  affirmative  action  appointee  who  never  finished  law  school 
and  to  my  personal  knowledge  couldn't  fight  his  way  out  of  an  uncontested  divorce. 
Fogel  is  badly  needed. 

I  myself  am  a  nominal  Democrat  with  an  academic  background  similar  to  Judge 
Fogel's  who,  after  initial  appointment  by  Governor  Pat  (not  Jerry!)  Brown,  was  ele- 
vated to  the  Superior  Court  by  Governor  Reagan  and  to  the  Court  of  Appeal  by  Gov- 
ernor Deukmejian.  I  know  the  type  of  person  you  would  like  to  see  on  the  federal 
bench.  Jeremy  Fogel  eminently  fits  that  mold.  Please  send  him  there  pronto. 
Respectfully, 

Harry  F.  Brauer, 
Associate  Justice,  Retired. 

Senator  Feinstein.  As  these  quotes  will  indicate,  Judge  Fogel's 
sound  judgment  has  earned  him  the  highest  respect  from  those  in 
the  local  legal  community.  Quite  simply  put,  he  is  one  of  the  best 
and  brightest  judges  in  California  today. 

I  urge  the  committee  to  confirm  his  nomination,  and  I  thank  the 
Chair  for  this  privilege. 

The  Chairman.  Well,  thank  you.  Senator  Feinstein.  We  appre- 
ciate your  comments.  If  you  would  like,  you  can  join  the  dais  here, 
and  then  we  will  have  another  person  take  your  seat  there. 

We  have  a  number  of  distinguished  Members  of  Congress  here 
to  testify  in  favor  of  these  judges.  So  I  would  suggest  that  we  go 
in  this  order:  That  we  do  Hawaii  first,  since  Senator  Inouye  is  the 
most  senior  Senator  here;  then  we  will  go  to  Indiana;  we  will  go 
to  Washington  then;  and  then  wind  up  with  California,  if  that  is 
all  right.  That  is  the  only  way  I  know  how  to  do  this,  to  do  it  or- 
derly and  also  with  due  respect  to  all  of  the  Members  of  Congress 
here. 

Senator  Leahy.  Mr.  Chairman,  I  agree  with  that.  When  I  first 
came  here  as  the  junior-most  member  of  the  Senate,  I  did  not  like 
the  seniority  system,  but  now  that  I  have  studied  it  for  23  years, 
I  understand  it  so  much  better.  [Laughter.] 

And  I  think  it  is  a  good  system. 

The  Chairman.  Well,  when  it  comes  to  seniority,  very  few  have 
the  seniority  that  our  distinguished  Senator  from  Hawaii,  Senator 
Inouye,  has.  And  we  have  always  appreciated  your  advice  and 
counsel  to  this  committee,  and  we  look  forward  to  having  you  as 
well  as  all  of  our  colleagues  from  both  the  House  and  the  Senate 
here. 

If  I  happen  to  miss  a  colleague  from  the  House,  please  jump  on 
me.  Just  raise  your  hand,  and  I  will  get  it  straightened  out  before 
we  are  through. 

So  we  turn  to  Senator  Inouye.  Then  we  will  go  to  Senator  Akaka, 
then  Congresswoman  Mink,  and  then  Congressman  Abercrombie. 
Is  that  OK?  Thank  you. 

Senator  Inouye. 


STATEMENT  OF  HON.  DANIEL  K.  INOUYE,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  HAWAII 

Senator  Inouye.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman  and  members  of  the  committee,  I  am  pleased  to 
appear  before  the  Judiciary  Committee  once  again  to  introduce  the 
President's  nominee  to  the  U.S.  District  Court  for  the  District  of 
Hawaii,  Ms.  Susan  Oki  Mollway.  Ms.  Mollway  appears  here  for 
your  consideration  to  fill  a  vacancy  created  nearly  3  years  ago  by 
the  untimely  and  unexpected  death  of  Hon.  Harold  M.  Fong.  Judge 
Fong  served  on  the  Federal  bench  honorably  and  with  distinction 
for  many  years,  and  his  wisdom  and  experience  have  been  missed. 

However,  Ms.  Mollway  is  most  qualified  to  be  his  successor  and 
is  absolutely  worthy  of  your  favorable  consideration.  When  Judge 
Fong  passed  away.  Senator  Akaka  and  I  undertook  the  job  of  inter- 
viewing and  considering  nearly  40  candidates  for  this  district 
judgeship.  After  personally  meeting  with  these  candidates  and  re- 
viewing their  individual  backgrounds.  Senator  Akaka  and  I  were 
pleased  to  recommend  Ms.  Mollway  to  the  President.  And  I  am 
honored  to  be  here  this  afternoon  with  Ms.  Mollway,  the  Presi- 
dent's nominee. 

Ms.  Mollway  is  qualified  for  the  position  of  the  U.S.  district 
judge.  She  graduated  at  the  top  of  her  class  from  the  University 
of  Hawaii  with  a  degree  in  English  literature.  She  later  received 
her  master's  degree  in  the  same  field.  Then  she  went  on  to  Har- 
vard Law  School,  where  she  graduated  cum  laude  in  1981. 

For  the  past  17  years,  Ms.  Mollway  has  had  a  successful  litiga- 
tion practice  with  one  of  the  largest  and  most  prestigious  law  firms 
in  the  State  of  Hawaii.  She  has  been  a  partner  in  that  firm's  litiga- 
tion department  since  1986.  Her  impressive  litigation  experience 
includes  a  wide  array  of  areas  from  Federal  labor  law  to  contract 
disputes,  to  lender  liability,  and  appearances  before  every  level  of 
the  State  and  Federal  courts.  Ms.  Mollway  has  also  taught  appel- 
late advocacy  at  the  University  of  Hawaii's  William  S.  Richardson 
Law  School  and  participated  as  an  arbitrator  with  Hawaii's  Court- 
Annexed  Arbitration  Program. 

Mr.  Chairman  and  members,  I  have  no  hesitation  in  giving  my 
highest  recommendation  to  Ms.  Susan  Oki  Mollway. 

Questions  have  been  raised  about  Ms.  Mollway's  former  member- 
ship on  the  board  of  directors  of  the  American  Civil  Liberties  Union 
of  Hawaii.  I  emphasize  former  membership  because  she  is  no 
longer  a  member  of  the  board.  She  has  responded  to  those  ques- 
tions and  given  an  honest  and  complete  account  of  her  own  activi- 
ties in  this  regard  and  the  ACLU  Hawaii's  activities  with  respect 
to  the  issue  of  same-sex  marriage. 

Further,  Ms.  Mollway  has  stated  her  ability  and  intent,  if  con- 
firmed, to  apply  and  uphold  the  governing  law  in  any  case.  I  am 
certain  she  will  do  just  that  and  serve  the  State  of  Hawaii  and  the 
Federal  judiciary  with  reason,  balance,  and  integrity. 

Mr.  Chairman,  on  a  personal  note,  if  I  may,  I  would  like  to  recog- 
nize a  very  dear  friend  of  mine  who  happens  to  be  in  the  audience, 
Mr.  Eichi  Oki,  the  father  of  the  nominee.  Mr.  Oki  and  I  have  been 
classmates,  and  we  were  classmates  at  the  University  of  Hawaii. 
We  both  received  our  law  degrees  through  the  generosity  of  the  GI 
bill  of  rights.  And  Mr.  Oki  and  I  were  privileged  and  honored  to 


serve  our  country  together  in  the  442d  regimental  combat  team, 
the  most  decorated  miUtary  unit  of  its  size  in  World  War  II. 

Ms.  Mollway  could  have  no  better  role  model  to  guide  her  life, 
professionally  and  personally,  than  her  own  father.  I  am  certain 
that  she  mirrors  her  father  in  her  love  of  country,  in  her  commit- 
ment to  the  Constitution,  and  in  her  patriotism. 

In  closing,  I  would  like  to  personally  thank  the  committee  for 
again  taking  up  Ms.  Mollway's  nomination  because  she  is  sorely 
needed  back  in  Hawaii,  where  the  three  remaining  district  judges 
have  been  working  tirelessly  under  a  burgeoning  caseload,  but 
without  a  full  team,  for  the  last  3  years. 

I  recommend  the  consideration  of  Ms.  Mollway  with  no  reserva- 
tion. 

Thank  you  very  much. 

The  Chairman.  Well,  thank  you.  Senator  Inouye.  That  is  high 
praise  for  Ms.  Mollway. 

We  will  turn  to  Senator  Akaka. 

STATEMENT  OF  HON.  DANIEL  K.  AKAKA,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  HAWAII 

Senator  Akaka.  Thank  you  very  much. 

Mr.  Chairman,  Senator  Leahy,  Senator  Durbin,  and  members  of 
the  Senate  Judiciary  Committee,  I  am  very,  very  pleased  to  have 
the  opportunity  to  join  the  Hawaii  congressional  delegation — Sen- 
ator Inouye,  Congresswoman  Mink,  and  Congressman  Aber- 
crombie — in  support  for  Susan  Oki  Mollway  as  the  U.S.  District 
Court  judge  for  the  District  of  Hawaii.  I  also  would  like  to  welcome 
Daniel  Mollway,  Susan's  husband,  who  has  accompanied  her  here, 
and  also  Susan's  parents,  Mr.  and  Mrs.  Eichi  Oki. 

You  may  recall,  Mr.  Chairman,  that  Senator  Inouye  and  I  ap- 
peared before  you  in  March  1996,  when  Mrs.  Mollway  was  afforded 
a  confirmation  hearing  in  the  104th  Congress.  I  know  over  the  past 
2  years  Mrs.  Mollway  has  responded  individually  to  concerns  ex- 
pressed by  some  Senators.  I  am  hopeful  that  with  this  additional 
opportunity  to  meet  with  Mrs.  Mollway  that  the  Judiciary  Commit- 
tee and  the  Senate  will  act  quickly  on  her  nomination. 

Mrs.  Mollway  has  been  praised  for  her  professional  skills,  sense 
of  ethics,  and  moral  compassion.  As  you  know,  she  is  a  1981  Har- 
vard Law  graduate  who  served  as  editor  in  chief  of  the  Harvard 
Civil  Rights-Civil  Liberties  Law  Review. 

Upon  completing  her  legal  education,  Susan  returned  to  Hawaii 
to  join  the  Honolulu  law  firm  of  Cades,  Schutte,  Fleming,  and 
Wright,  where  she  specializes  in  civil  litigation,  handling  a  wide 
range  of  cases.  She  has  appeared  before  all  levels  of  Hawaii  State 
courts,  as  well  as  the  U.S.  District  Court  for  the  District  of  Hawaii, 
the  ninth  circuit  court,  and  the  U.S.  Supreme  Court. 

Mr,  Chairman  and  members  of  the  committee,  I  believe  you  will 
agree  with  me  that  Mrs.  Mollway's  credentials  are  impressive.  She 
is  an  individual  of  the  highest  integrity  whose  dedication  to  her 
profession  is  admired  by  all. 

Susan  is  a  true  daughter  of  Hawaii,  having  received  both  her 
bachelor  of  arts  and  master's  degrees  from  the  University  of  Ha- 
waii. 
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I  am  pleased,  Mr.  Chairman,  to  lend  my  support  to  Mrs.  Mollway 
and  ask  the  committee  to  report  her  nomination  favorably  so  that 
the  Senate  may  expeditiously  confirm  her  nomination. 

Thank  you  very  much. 

The  Chairman.  Thank  you.  Senator  Akaka. 

We  will  turn  to  Congresswoman  Mink.  Happy  to  have  you  here. 

STATEMENT  OF  HON.  PATSY  MINK,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  HAWAII 

Representative  MiNK.  Thank  you,  Mr.  Chairman,  Mr.  Leahy,  col- 
leagues, Mr.  Durbin.  I  am  pleased  to  be  here  today  and  to  join  the 
two  Senators  that  you  have  just  heard  from,  and  I  certainly  whole- 
heartedly endorse  all  of  their  comments,  and  I  very  enthusiastically 
support  the  nomination  of  Susan  Oki  Mollway  for  the  U.S.  District 
Court  in  the  District  of  Hawaii. 

I,  too,  am  personally  acquainted  with  the  nominee,  as  well  as  her 
parents  and  her  husband.  I  am  also  personally  acquainted  with  her 
distinguished  career  of  17  years  in  private  practice.  I  believe  her 
most  outstanding  accomplishment  was  recently  in  winning  a  unani- 
mous decision  before  the  U.S.  Supreme  Court  in  a  case  involving 
a  whistleblower  situation. 

She  has  worked  diligently  from  the  very  bottom  in  a  very  distin- 
guished law  firm  and  has  climbed  her  way  up  to  become  a  full  part- 
ner. She  is  a  distinguished  scholar.  She  has  produced  a  number  of 
articles,  has  really  actively  participated  in  many  of  the  legal  orga- 
nizations, one  in  particular,  the  Women's  Lawyers  Organization, 
with  which  I  am  familiar,  and  I  suppose  I  should  indicate  some- 
what of  a  conflict  of  interest  in  this  matter  because  a  distinguished 
book  which  she  edited  included  a  chapter  on  my  career.  And  so,  I 
come  here  with  full  knowledge  and  full  interest  and  energy  in  ask- 
ing this  distinguished  committee  to  consider  this  woman,  her  ca- 
reer, and  her  extreme  suitability  for  this  assignment. 

In  the  private  practice  of  law,  for  those  of  us  who  have  been  in 
that  profession,  you  know  how  difficult  it  is  and  how  contentious 
some  litigation  can  be.  And  so,  in  the  course  of  17  years,  to  find 
no  one  who  would  step  forward,  at  least,  to  my  knowledge,  no  one 
has  come  to  me,  to  raise  any  objection  whatsoever,  proves  the  cali- 
l9er  and  the  integrity  and  the  ability  of  this  young  woman  to  fulfill 
the  judicial  responsibilities  of  neutrality  and  to  steadfastly  adhere 
to  the  objectives  of  our  Constitution  and  of  our  legal  system. 

So  I  urge  this  committee  to  support  the  nomination  of  this  distin- 
guished woman  who  will  serve  us  well,  serve  the  State  well,  and 
serve  this  country  well  as  a  distinguished  jurist. 

Thank  you  very  much. 

The  Chairman.  Well,  thank  you  so  much. 

Mr.  Abercrombie. 

STATEMENT  OF  HON.  NEIL  ABERCROMBIE,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  HAWAII 

Representative  Abercrombie.  Senator  Hatch,  aloha.  A  pleasure 
to  see  you  once  again.  Also,  our  delejation's  aloha  to  Senator 
Leahy.  And,  Mr.  Chairman,  I  was  going  to  say  "my  dear  friend 
Dick  Durbin,"  but  I  don't  want  to  harm  this  nomination  in  any 
way.  [Laughter.] 


So  I  want  to  acknowledge  his  presence,  nonetheless. 

I  will  submit  a  statement,  Mr.  Chairman,  a  formal  statement,  if 
I  might,  rather  than  reiterate  some  of  the  points  that  have  been 
raised  by  my  colleagues.  You  do  see  the  entire  delegation  here  be- 
fore you.  This  is  a  family  matter,  Senator  Hatch.  We  very  strongly, 
as  a  congressional  family,  w£int  to  give  our  strongest  recommenda- 
tion to  SusEin  and  to  point  out,  not  only  by  way  of  reiteration  but 
by  way  of  emphasis,  that  she  has  given  particular  service  to  Ha- 
waii. 

My  colleague,  Patsy  Mink,  mentioned  the  publication  of  "Early 
Women  Lawyers  in  Hawaii."  Susan  will  be  carrying  on  a  legacy  in 
Hawaii  with  her  successful  nomination  here  before  you. 

I  want  to  add  simply  to  that.  Senator,  that  the  one  sure  way  that 
you  can  determine  whether  the  accolades  that  we  have  shared  with 
you  about  Susan  are,  in  fact,  real  in  every  respect,  is  to  invite  you 
and  the  committee  to  come  out  to  Hawaii  and  to  observe  in  person 
her  in  action,  and  I  want  to  extend  that  invitation  to  you  right 
now.  I  notice  I  have  your  rapt  attention  almost  immediately  on 
that,  but  it  is  sincerely  extended.  We,  in  Hawaii,  are  very,  very 
proud  to  have  her  nomination  before  you  and  look  forward  with 
pleasure  to  the  opportunity  to  host  you  and  the  committee  any  time 
you  can  come  out  to  see  us  and  to  see  the  court  in  action  in  Hawaii. 

Many,  many  thanks. 

[The  prepared  statement  of  Mr.  Abercrombie  follows:] 

Prepared  Statement  of  Congressman  Neil  Abercrombie 

Good  afternoon,  Mr.  Chairman  and  Members  of  the  Committee.  Thank  you  for 
giving  me  the  opportunity  to  give  you  my  strong  endorsement  of  Hawaii  Attorney 
Susan  Oki  Mollway  to  the  United  States  District  Court  of  Hawaii. 

Susan  Oki  Mollway  will  be  an  outstandng  addition  to  the  U.S.  District  Court  for 
Hawaii.  Currently,  she  is  a  partner  at  the  Honolulu  law  firm  of  Cades,  Schutte, 
Fleming  and  Wright,  one  of  our  state's  leading  law  firms.  She  has  demonstrated  her 
ample  legal  talents  in  her  law  practice,  which  includes  trademark  disputes,  lender 
liability  litigation,  real  estate  disputes  and  general  complex  civil  litigation.  Susan 
Oki  Mollway  has  litigated  at  all  levels  of  state  and  federal  courts,  including  a  suc- 
cessful case  in  the  United  States  Supreme  Court  in  1994.  Her  colleagues  in  the  Ha- 
waii Women  Lawyers  Association  offered  eloquent  testimony  to  her  abilities  when 
they  honored  her  with  the  1987  Outstanding  Woman  Lawyer  of  the  Year  Award. 
She  has  received  a  Well  Qualified  rating  from  the  American  Bar  Association  which 
is  the  highest  rating  for  judicial  nominees. 

Besides  having  exceptional  legal  abilities,  Susan  Oki  Mollway  is  a  contributor  to 
the  local  community.  After  completing  her  undergraduate  and  M.A.  studies  at  the 
University  of  Hawaii,  where  she  was  a  Phi  Beta  Kappa  and  ranked  second  in  her 
class,  she  left  the  islands  to  obtain  her  Juris  Doctorate  cum  laude  from  Harvard 
Law  School  in  the  1980s.  She  distinguished  herself  there  by  serving  as  Editor-in- 
Chief  of  the  Harvard  Civil  Rights-Civil  Liberties  Review.  Upon  her  retiim  to  Hawaii 
she  taught  at  the  University  of  Hawaii  Law  School.  She  is  a  leader  in  the  commu- 
nity and  in  the  Hawaii  bar.  She  has  served  as  a  director  of  the  Hawaii  Women  Law- 
yers Association  and  the  Hawaii  Women's  Legal  Foundation.  She  is  a  Mentor  in  the 
Hawaii  State  Bar  Association's  Attorney -to-Law  Student  Mentor  Program. 

Susan  Oki  MoUway's  credentials  are  exemplary.  I  highly  recommend  Susan  Oki 
Mollway  to  fill  the  vacancy  on  the  U.S.  District  Coiirt  of  Hawaii. 

The  Chairman.  Thank  you  so  much.  We  appreciate  the  Hawaii 
delegation  for  appearing  here  today,  and  we  know  you  are  all  very 
busy,  and  we  will  try  to  get  this  hearing  over  as  soon  as  we  can. 

Senator  Leahy.  Mr.  Chairman,  I  might  note,  too,  I  appreciate  the 
fact  that  all  members  of  the  delegation  are  here.  And  I  have  read 
the  nominee's  background.  She  is  an  extraordinary,  extraordinary 
nominee.  I  think  Hawaii  or  any  State  would  be  very  fortunate  to 
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have  her  as  a  judge,  but  I  know  how  much  the  need  is  out  there, 
and  I  hope  we  can  send  her  to  you  as  a  judge  very,  very  quickly. 

Representative  Mink.  Thank  you  very  much. 

The  Chairman.  Thank  you  very  much. 

We  will  turn  now  to  Senator  Lugar  and  take  your  testimony  at 
this  time. 

STATEMENT  OF  HON.  RICHARD  G.  LUGAR,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  INDIANA 

Senator  LuGAR.  Well,  thank  you  very  much,  Mr.  Chairman  and 
Senator  Leahy,  Senator  Durbin  and  Senator  Kyi.  I  wanted  to  place 
before  the  committee  today  the  name  and  the  person  of  Judge  Rich- 
ard Young  to  become  a  Federal  court  judge  in  our  Hoosier  State. 
And  he  is  accompanied  by  his  wife,  Roseann,  and  their  two  chil- 
dren, who  are  immediately  behind  me,  and  by  our  distinguished 
former  colleague,  Senator  Birch  Bayh  of  Indiana,  who  is  a  very 
good  friend  of  the  family  and  former  employer  of  Judge  Young  dur- 
ing earlier  days  in  the  judge's  career. 

Congressman  Lee  Hamilton  of  the  Ninth  District  of  Indiana 
could  not  be  with  us  due  to  an  important  hearing  which  has  arisen, 
and  I  would  like  to  read  his  short  statement  because  it  is  an  impor- 
tant endorsement  of  Judge  Young. 

Congressman  Hamilton  says, 

Mr.  Chairman  and  members  of  the  committee,  thank  you  for  providing  me  an  op- 
portunity to  join  Senator  Lugar  in  introducing  Judge  Richard  Young  to  the  commit- 
tee. I  have  known  Judge  Young  for  many  years  and  have  the  highest  regard  for  him. 
I  beUeve  Judge  Young  has  the  integrity  and  experience  to  make  a  superb  Federal 
district  court  judge  for  the  Southern  District  of  Indiana.  He  is  a  well-respected 
member  of  the  Indiana  legal  community.  He  has  served  as  Vanderburgh  Circuit 
Court  judge  for  the  last  8  years  and  worked  as  a  trial  attorney  for  10  years  prior 
to  that.  He  will  bring  common-sense  Hoosier  values  to  the  Federal  bench. 

Judge  Young  has  played  a  leading  role  in  numerous  professional  and  civic  organi- 
zations in  Indiana.  He  currently  serves  on  the  Indiana  Judges  Association  and  the 
Board  of  Directors  of  the  Indiana  Judicial  Conference.  He  is  the  former  president 
of  the  EvansviUe  Bar  Association  and  has  participated  in  many  community  organi- 
zations in  EvansviUe,  Indiana.  I  recommend  Judge  Young  to  you  without  reserva- 
tion. I  beUeve  he  has  the  temperament  and  intelligence  to  make  an  excellent  Fed- 
eral judge  and  urge  your  support  for  the  nomination. 

Mr.  Chairman,  let  me  mention  to  you,  as  you  know  from  previous 
hearings — and  this  was  true  of  your  Democratic  Party  predecessor 
as  chairman  of  the  committee—during  the  Reagan  and  the  Bush 
administrations,  it  was  our  practice  in  Indiana  to  have  a  judicial 
commission  to  consider  nominees  to  the  Federal  courts.  It  so  hap- 
pened during  that  12-year  period  of  time  almost  half  of  the  judicial 
posts  in  our  State  became  vacant,  and  so  there  were  quite  a  num- 
ber of  these  nominees. 

We  did  this,  as  many  Senators  have,  to  make  certain  that  no 
Senator,  myself  and  then  Senator  Quayle  or  Senator  Coats,  who 
was  his  successor,  had  any  fingerprints  on  any  of  these  judges. 
They  were  not  our  friends,  our  neighbors,  our  associates  in  the  bar. 
They  were  people  who  in  a  competitive  situation  emerged.  And  we 
appreciate  both  in  Democratic  and  Republican  days  in  this  commit- 
tee the  prompt  consideration  of  those  nominees  and  their  very 
strong  endorsement  by  the  committee  and  by  the  Senate. 

Then  in  this  particular  instance,  during  the  Clinton  administra- 
tion, for  a  variety  of  reasons  our  commission  has  now  been  con- 
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suited  in  the  same  way.  So,  I  would  say  simply  that  I  have  not 
known  personally  Judge  Young,  although  I  have  known  him  by 
reputation  in  our  State.  I  have  had  an  excellent  interview  with  him 
today  simply  reviewing  his  qualifications,  which,  as  Congressman 
Hamilton  pointed  out,  are  superb. 

I  mention  this  because  the  endorsement  certainly  of  Congress- 
man Hamilton,  of  Senator  Bayh,  of  others,  has  been  very  important 
and,  I  am  certain,  influential  to  make  the  President's  nominee 
Judge  Young,  who  is  before  us  today.  I  am  impressed  by  his  work 
specifically  in  the  Evansville  community.  Mention  has  been  made 
by  Congressman  Hamilton  of  that,  but  I  would  mention  that  he  has 
been  a  part  of  the  Board  of  Public  Works  serving  his  community 
before  he  became  a  judge.  He  has  served  on  the  board  of  trustees 
of  the  Museum  of  Arts  and  Science  of  the  Community  Foundation, 
the  Community  Corrections  Advisory  Board.  He  has  served  in  the 
Easter  Seals  Society,  the  Evansville  Rehabilitation  Center.  He  has 
been  a  remarkable  citizen  of  the  city. 

Second,  he  has  had  broad  experience  that  prepares  him  for  this 
position.  He  has  served,  as  I  have  mentioned.  Senator  Bayh  but, 
likewise,  former  Congressman  Phil  Hayes  from  the  Eighth  District 
of  Indiana.  He  has  served  the  Airline  Pilots  Association  in  their 
governmental  affairs  department.  He  was  with  the  U.S.  Depart- 
ment of  Justice  and  has  informed  me  that  much  of  his  work  was 
research  on  pardons  and  that  particular  niche  of  justice  in  our 
country. 

He  has  been  a  public  defender  in  Vanderburgh  County,  in  addi- 
tion to  being  corporation  counsel  for  the  better  part  of  4  years  for 
that  city.  He  has  served  as  a  distinguished  attorney  at  law,  and, 
of  course,  as  pointed  out,  for  the  last  8  years  as  the  Vanderburgh 
circuit  court  judge. 

I  mention  all  of  these  aspects  because  it  is  a  broad  background 
of  understanding  cases.  He  is  a  most  industrious  judge.  In  one  re- 
cent year,  he  handled  79  jury  trials.  That  is  an  extraordinary  load. 

It  is  the  practice  of  Judge  Young  to  work  out  most  civil  litigation 
so  that  his  calendar  is  as  clear  as  possible  for  criminal  trials,  for 
felonies,  and  serious  matters.  And  he  has  made  it  a  point  in  public 
interviews  to  say  that  he  tries  to  dispose  of  all  these  cases  within 
a  year's  time  so  that  justice  is  certain  and  speedy  in  Vanderburgh 
County,  and  the  judge  himself  has  industriously  applied  those  vir- 
tues to  the  law. 

So  for  all  of  these  reasons,  I  am  impressed  by  his  record  and  the 
recommendations  that  have  come  to  him.  I  present  this  nominee  to 
you  with  pride  and  the  work  that  Judge  Young  has  done,  with  cer- 
tainty that  your  consideration  will  likely  be  favorable  and  swift. 

The  Chairman.  Well,  thank  you,  Senator  Lugar.  That  is  certainly 
a  very  complimentary  presentation  for  this  judge. 

I  notice  Senator  Bayh  is  here.  I  take  it  you  are  supportive  of  this 
judge.  Senator  Bayh? 

Mr.  Bayh.  Yes. 

The  Chairman.  That  is  important  to  this  committee.  That  is  very 
high  praise.  We  appreciate  your  being  here  and  taking  the  time  to 
be  with  us. 

The  Chairman.  We  will  now  turn  to  Washington,  and  we  will 
start  with  Senator  Gorton  and 


12 

Senator  GrORTON.  I  will  yield  to  Senator  Murray. 

The  Chairman.  Senator  Murray,  then  we  will  start  with  you. 
Weren't  you  going  to  talk  for  Margaret  McKeown? 

Senator  Gorton.  We  are  both  going  to  do  both. 

The  Chairman.  All  right.  Senator  Murray,  we  will  go  with  you 
first. 

STATEMENT  OF  HON.  PATTY  MURRAY,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  WASHINGTON 

Senator  Murray.  Thank  you,  Mr.  Chairman,  Mr.  Leahy,  Mr. 
Durbin.  It  is  indeed  a  delight  to  be  here,  and,  Mr.  Chairman,  I 
would  especially  thank  you  for  having  this  hearing  today.  I  know 
you  have  grown  tired  of  my  many  requests  for  a  hearing  for  Mar- 
garet McKeown,  and  I  am  truly  delighted  that  the  day  is  here,  and 
I  appreciate  your  efforts  on  her  behalf. 

First  let  me  welcome  Mrs.  McKeown's  husband,  Peter  Cowhey, 
and  their  daughter,  Megan,  who  are  here  with  us  today. 

Before  coming  to  the  Senate,  I  had  heard  across  the  spectrum 
that  Ms.  McKeown  was  one  of  the  finest  business  lawyers  in  the 
Northwest,  and  now  that  she  and  I  have  spent  considerable  time 
together,  I  have  come  to  understand  why  she  had  that  reputation. 
She  is  tenacious.  She  does  outstanding  work.  She  is  an  accom- 
plished advocate,  and  she  has  the  patience  of  Job. 

Mr.  Chairman,  I  enthusiastically  support  her  for  the  Ninth  Cir- 
cuit Court  of  Appeals. 

The  Chairman.  That  all  sounds  pretty  good.  We  could  use  a  little 
of  that  around  here.  [Laughter.] 

Senator  Murray.  Mr.  Chairman,  I  am  not  alone  in  my  admira- 
tion of  Ms.  McKeown.  She  has  fans  from  both  sides  of  the  aisle. 
Our  former  colleague,  Senator  Simpson,  wrote  this  committee  to 
say,  "She  is  a  solid  lawyer  with  broad  experience  and  a  fine  judicial 
temperament.  I  truly  believe  she  would  represent  the  American 
mainstream  on  the  bench." 

From  Washington  State,  in  addition  to  Senator  Gorton  and  Rep- 
resentative White,  who  was  here — and  I  believe  he  will  be  back — 
she  enjoys  the  backing  of  Gov.  Gary  Locke,  Attorney  General  Chris- 
tine Gregoire,  and  King  County  Prosecutor  Norm  Mailing. 

Many  of  her  clients  have  written  you  strong  letters  of  endorse- 
ment that  I  believe  all  of  you  have.  She  also  has  received  backing 
from  a  number  of  prominent  Reagan-  and  Bush-era  political  ap- 
pointees, including  Bill  Ruckelshaus,  former  EPA  Administrator; 
Richard  Willard,  Assistant  Attorney  General  for  Civil  Rights;  and 
Mike  McKay,  U.S.  attorney  for  the  Western  District  Court  of  Wash- 
ington. 

I  know  you  have  read  about  Ms.  McKeown's  career,  but  let  me 
summarize  some  of  the  high  points.  She  was  the  first  woman  part- 
ner at  the  70-year-old  prestigious  firm  of  Perkins,  Coie.  She  has 
served  for  11  years  on  the  Perkins,  Coie  executive  and  manage- 
ment committees.  She  is  a  nationally  recognized  litigator  who  was 
named  in  "Top  Players  in  Hi-Tech  Intellectual  Property." 

Her  range  of  litigation  is  amazing.  One  day  she  is  litigating 
about  the  typeface  in  personal  computers.  The  next  day  she  is  de- 
fending a  securities  case,  and  the  next  day  she  might  be  litigating 
avionics  and  military  aircraft. 
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She  was  president  of  the  Federal  Bar  Association  for  the  Western 
District  of  Washington  and  a  lawyer  representative  to  the  Ninth 
Circuit  Judicial  Conference.  She  has  worked  as  an  aide  to  U.S. 
Senator  Cliff  Hansen  of  Wyoming,  as  a  special  assistant  under 
President  Carter  to  Interior  Secretary  Andrus,  and  as  a  White 
House  fellow  under  President  Reagan.  She  is  on  the  Executive 
Committee  of  the  Washington  State  Council  on  International 
Trade,  and  she  has  served  as  counsel  for  the  Downtown  Seattle 
Business  Association. 

While  who  you  know  is  important  and  what  you  do  as  a  lawyer 
is  critical,  where  you  put  your  priorities  is  also  vital.  One  of  the 
reasons  I  so  strongly  support  Ms.  McKeown  is  because  of  her  com- 
mitment to  community  and  family.  I  am  amazed  that  the  same  per- 
son who  represented  Boeing  in  a  multibillion-dollar  merger  and 
who  has  successfully  defended  Citibank  in  a  complex  leverage 
buyout  case  has  also  served  in  virtually  every  position  in  the  Girl 
Scouts.  She  has  been  a  Brownie  leader,  troop  consultant,  committee 
member,  and  for  9  years  a  member  of  the  National  Board  of  Direc- 
tors of  Girl  Scouts  of  the  USA  and  a  member  of  the  executive  com- 
mittee. Even  with  her  national  commitments,  Ms.  McKeown  makes 
time  for  the  girls  themselves,  leading  her  daughter  Megan's  Junior 
Girl  Scout  Troop  1091. 

Ms.  McKeown  is  active  in  other  arenas  as  well.  She  volunteers 
in  the  schools,  with  the  YMCA,  with  the  Children's  Museum,  and 
on  abused  children  projects. 

I  want  to  point  out  something  special  about  Ms.  McKeown.  She 
has  received  the  Good  Housekeeping  Seal  of  Approval.  That  maga- 
zine several  years  ago  named  her  as  one  of  the  100  Women  of 
Promise  in  America. 

Mr.  Chairman,  Margaret  McKeown  is  a  highly  qualified  lawyer 
with  a  diverse  background  who  has  demonstrated  her  commitment 
to  community  and  to  family.  She  will  be  an  outstanding  ninth  cir- 
cuit judge,  and  I  look  forward  to  working  with  all  of  you  to  make 
sure  she  is  confirmed  in  the  very  near  future  and  that  her  2-year 
wait  is  over. 

Mr.  Chairman,  members  of  the  committee,  I  am  also  pleased 
today  to  introduce  to  you  Mr.  Ed  Shea 

The  Chairman.  Can  I  interrupt  you  for  a  second? 

Senator  Murray.  Yes. 

The  Chairman.  I  think  you  have  to  be  careful  with  what  you  say 
because  there  are  some  on  this  committee  that  might  require  from 
here  on  in  a  Good  Housekeeping  Seal  of  Approval.  [Laughter.] 

I  am  very  concerned. 

Senator  Leahy.  Is  that  to  require  for  members  of  the  committee 
or  for  the  nominees? 

The  Chairman.  I  know  members  of  the  committee  won't  qualify. 

Senator  Murray.  As  long  as  it  is  not  a  requirement  for  the  Sen- 
ate, we  are  all  OK,  Mr.  Chairman. 

The  Chairman.  I  am  sorry  to  interrupt  you. 

Senator  Murray.  I  am  also  very  pleased  to  introduce  to  you  our 
other  candidate  today,  Mr.  Ed  Shea.  I  strongly  endorse  his  nomina- 
tion to  Washington's  Eastern  District  Court  for  the  many  reasons 
I  will  outline  for  you.  But  first  let  me  welcome  his  family:  Margie 
Shea,   who  is  his  wife   of  38  years;   their  four  children,   Kathy 
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Henningsen,  Marilou  Shea,  Jackie  Shea,  and  Ed  Shea,  Jr.;  and 
their  grandson,  Andrew  Henningsen. 

Mr.  Chairman,  Mr.  Shea  is  going  to  make  an  excellent  judge.  He 
is  a  highly  respected  member  of  the  legal  profession.  He  has  served 
with  distinction  as  a  trial  lawyer,  including  national  recognition  as 
a  fellow  of  the  American  College  of  Trial  Lawyers,  where  he  serves 
on  the  Committee  on  the  Federal  Rules  of  Civil  Procedure. 

The  five  superior  court  judges  in  Benton  and  Franklin  counties, 
where  Mr.  Shea  has  lived  and  practiced  for  more  than  25  years, 
have  written  a  letter  describing  him  as  having  a  "well-earned  rep- 
utation not  only  in  our  community  but  throughout  the  Northwest 
as  an  outstanding  trial  lawyer." 

His  fellow  Washington  State  lawyers  honored  him  by  electing 
him  president  of  the  Washington  State  Bar  Association,  where  he 
served  with  distinction.  Many  of  them  have  approached  me  to  con- 
gratulate me  on  my  role  in  promoting  his  judicial  candidacy. 

Mr.  Shea  has  the  support  of  many  prosecutors  and  law  enforce- 
ment officers.  He  is  endorsed  by  Steve  Lowe,  who  is  the  Franklin 
County  prosecutor,  and  Andy  Miller,  who  is  the  Benton  County 
prosector.  The  president  of  the  Washington  State  Lodge  of  the  Fra- 
ternal Order  of  Police  has  written,  "He  has  always  been  fair,  im- 
partial, and  forthright  with  any  situation  that  we  have  ever  known 
him  to  be  involved  with." 

While  we  must  look  first  to  his  legal  qualifications,  I  believe  that 
the  best  judges  are  those  who  have  worked  in  their  communities 
to  make  them  better  places.  Mr.  Shea  is  well  qualified  in  that 
arena,  too.  He  has  been  an  advocate  of  equal  access  to  the  law,  vol- 
unteering and  working  to  get  free  or  reduced  legal  services  to  local 
organizations,  such  as  the  March  of  Dimes,  the  Sexual  Assault  Re- 
sponse Center,  and  the  Faith  Christian  Academy.  Mr,  Shea  has 
also  worked  hard  to  improve  access  to  education  in  his  community 
by  helping  to  establish  a  branch  campus  of  the  Washington  State 
University  in  the  Tri-City  area.  He  has  also  been  a  stalwart  sup- 
porter of  the  March  of  Dimes,  recently  being  named  the  chapter 
council  of  the  year  by  the  National  March  of  Dimes. 

Mr.  Shea  is  a  well-respected  member  of  the  business  community. 
He  has  the  unanimous  support  of  the  board  of  the  Tri-City  Indus- 
trial Development  Council,  which  passed  a  resolution  endorsing  his 
nomination.  Mr.  Shea  has  received  two  strongly  supportive  edi- 
torials in  the  Tri  City  Herald.  Again,  numerous  members  of  that 
community  have  thanked  me  for  championing  his  nomination. 

Mr.  Chairman,  Mr.  Shea  was  selected  by  a  bipartisan  judicial 
merit  selection  committee  comprised  of  a  diverse  group  of  lawyers 
and  community  leaders.  I  have  faith  in  that  selection  process  and 
believe  Mr.  Shea  will  serve  as  an  outstanding  member  of  the  Fed- 
eral bench.  I  urge  all  the  members  of  this  committee  to  support  his 
nomination  and  move  him  quickly  to  the  bench. 

Mr.  Chairman,  Ms.  McKeown  and  Mr.  Shea  are  really  outstand- 
ing nominees,  and  people  in  my  State  know  that.  As  I  travel 
around,  I  get  a  lot  of  questions  about  judicial  vacancies,  and  it  has 
been  hard  to  answer  those  questions.  But  now  I  can  say  that  we 
are  moving  forward  and  that  two  excellent  judicial  candidates  have 
been  heard  and  should  soon  be  confirmed. 
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Let  me  also  add  that  while  I  am  the  Senator  of  the  same  party 
as  the  President,  I  have  invited  and  encouraged  Senator  Gorton  to 
participate  in  judicial  nominations.  I  recognize  this  is  a  break  in 
tradition,  but  I  know  that  our  citizens  are  best  served  when  we 
work  together.  I  intend  to  continue  working  with  Senator  Gorton 
to  find  the  very  best  and  most  able  members  of  the  Washington 
Bar  to  recommend  to  President  Clinton,  and  I  will  fight  to  ensure 
that  our  citizens  have  their  day  in  court  and  that  justice  is  not  de- 
nied because  nominations  are  delayed. 

So,  I  look  forward  to  working  with  you  and  all  the  members  of 
this  committee  to  move  these  nominations  forward.  Thank  you. 

The  Chairman.  Thank  you.  Senator  Murray.  We  appreciate  that. 
That  is  high  praise  for  these  two  nominees. 

We  will  turn  to  Senator  Gorton  now. 

STATEMENT  OF  HON.  SLADE  GORTON,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  WASHINGTON 

Senator  Gorton.  Mr.  Chairman,  and  may  it  please  the  commit- 
tee. Senator  Murray  has  given  you  a  detailed  and  an  outstanding 
outline  of  the  qualifications  of  these  two  individuals.  She  made  a 
point  at  the  end  of  her  remarks  that  this  has,  in  fact,  been  a  joint 
process  and  will  continue  to  be  a  joint  process,  as  she  and  I  and 
the  President  deal  with  judicial  vacancies  from  the  State  of  Wash- 
ington, or  in  one  case,  significantly  affecting  the  State  of  Washing- 
ton. And  as  a  consequence,  I  can  join  enthusiastically  in  the  com- 
ments that  she  has  made  and  need  not  repeat  the  precise  points 
that  the  Senator  has  made. 

I  do  want  to  emphasize  that  both  Margaret  McKeown  and  Ed 
Shea  are  highly  qualified  to  perform  the  positions  for  which  they 
have  been  nominated  by  the  President.  So,  I  join  Senator  Murray 
both  in  welcoming  them  and  in  endorsing  them  to  you. 

Now,  we  can't  go  by  this  hearing  without  acknowledging  the  fact 
that  Margaret  McKeown,  especially,  has  been  a  somewhat  con- 
troversial nomination  by  the  President  and  is  under  criticism — crit- 
icism to  which  you  will  listen,  I  think  formally,  later  on  during  the 
course  of  this  hearing. 

I  may  tell  you  that  I  have  examined  all  of  the  elements  of  that 
criticism  and  find  it  utterly  inadequate  to  disqualify  Ms.  McKeown 
as  a  candidate  for  appointment  to  the  Ninth  Circuit  Court  of  Ap- 
peals. Her  legal  record,  her  professional  record,  has  been  highly 
distinguished.  In  one  sense,  I  have  a  particular  advantage  and  a 
particularly  good  point  from  which  to  make  that  statement.  She  is 
a  partner  in  the  largest  law  firm  in  the  city  of  Seattle.  In  my  2- 
year  hiatus  from  membership  in  the  U.S.  Senate,  I  was  a  partner 
in  the  second  largest  law  firm  in  the  city  of  Seattle.  We  got  to  know 
one  another,  the  two  firms,  very  intimately.  I  can  say  that  all  of 
the  members  of  that  Perkins,  Coie  firm  are  respected  lawyers. 

Ms.  McKeown  came  up  under  perhaps  somewhat  more  difficult 
circumstances  than  many  others  have  traditionally  there  and  is  a 
major  member  of  the  firm. 

Congressman  White,  who  was  here  and  whom  we  hope  will  re- 
turn, was  her  partner  there.  Congressman  Campbell  from  Califor- 
nia, who  hopes  that  he  can  return,  asked  me  to  say  to  you  that  he 
shared  a  White  House  Fellowship  with  her  during  the  Reagan  ad- 
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ministration.  Senator  Simpson's  interest  is  in  the  fact  that  Ms. 
McKeown  originally  comes  from  Wyoming  and  worked  on  the  staff 
of  Senator  Hansen  a  number  of  years  ago.  So  she  has  an  extremely 
broad  background,  and  I  think  that  she  is  philosophically  well  in 
the  mainstream  of  judicial  appointments  over  the  course  of  the  last 
several  years. 

I  say  all  this,  Mr.  Chairman,  because,  as  you  know  particularly, 
sometimes,  I  think,  to  your  regret,  I  have  shown  particular  interest 
in  this  appointment  process  for  Federal  judges.  I  can  think  of  few 
duties  that  we  engage  in  that  are  more  important.  These  appoint- 
ments, unlike  those  to  positions  in  a  national  administration,  last 
for  life,  last  far  beyond  the  careers  of  the  Presidents  who  make 
those  nominations.  They  have  a  tremendous  impact  on  our  society 
as  a  whole,  and  we  do  have  to  pay  attention  to  them. 

I  must  say  I  have  more  experience  in  this  than  Senator  Murray, 
but  I  think  she  is  going  to  find,  with  me,  that  often  when  you  are 
in  charge  of  this  kind  of  activity  and  there  are  10  applicants,  you 
end  up  with  10  enemies  and  1  ingrate.  You  know,  there  is  not  a 
great  deal  of  political  benefit  to  come  from  all  of  it,  but  it  is  so  im- 
portant that  we  need  to  pay  a  great  deal  of  attention  and  a  great 
deal  of  focus  on  it. 

I  go  back  to  the  phrase  in  the  Constitution  itself  that  says  the 
President,  and  I  quote,  "shall  nominate  and,  by  and  with  the  advice 
and  consent  of  the  Senate,  shall  appoint  judges  to  the  Supreme 
Court."  And,  of  course,  other  judges  as  well.  The  people  of  the 
United  States  have  chosen,  I  think  quite  consciously,  a  mixed  gov- 
ernment with  a  Democratic  President  and  Republican  majorities  in 
both  Houses  of  Congress.  And  I  believe  that  that  imposes  on  all  of 
us.  Democrats  and  Republicans  alike,  not  only  the  prerogative  but 
the  duty  to  advise  the  Senate,  as  well  as  simply  to  respond  as  a 
rubber  stamp  to  that  President's  nomination. 

In  fact,  earlier  in  this  decade,  the  then-Senate  majority  leader, 
George  Mitchell,  commenting  on  a  Senate  Democratic  task  force  on 
nominations  and  confirmations,  said,  and  I  quote  him,  "As  the  task 
force  suggests,  one  way  to  avoid  such  confrontations  in  the  future 
is  for  the  President  to  engage  in  meaningful  consultation  with  the 
Senate  before  making  significant  nominations.  Countless  historical 
examples  justify  consultations.  The  public  supports  it  and  common 
sense  counsels  it." 

He  made  that  when  the  President  was  a  Republican  and  the  Sen- 
ate Democratic.  I  think  it  was  a  valid  rule  then,  and  I  believe  it 
is  a  valid  rule  today,  and  I  know  the  chairman  feels  exactly  that 
way  and  is  engaged  in  that  kind  of  consultation. 

Well,  you  know,  I  may  say  with  respect  to  these  nominations 
here  today  and  with  at  least  three,  and  perhaps  four,  that  are  rel- 
atively imminent,  exactly  that  kind  of  consultation  has  taken  place. 
There  has  been  a  partnership  between  Senator  Murray  and  myself. 
There  has  been  that  kind  of  consultation  from  the  White  House.  I 
cannot  criticize  it  in  any  fashion  whatsoever.  Our  advice  has  been 
sought.  We  have  been  active  participants  in  this  process.  Senator 
Murray  and  I  have  agreed  on  a  way  in  which  to  have  selection  com- 
mittees that  look  at  all  of  the  applicants  in  the  original  instance. 

As  a  consequence,  there  is  another  Washington  nomination  for  a 
so-called  Washington  position  on  the  ninth  circuit  before  you  on 
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which  we  are  united.  If  a  CaUfomia  nominee,  Mr.  Fletcher,  is  nom- 
inated, there  will  be  a  resignation  or  a  retirement  to  senior  status 
of  another  Washington  judge,  and  we  have  agreed  with  the  Presi- 
dent on  an  appointment  or  a  nomination  to  that  process  as  well. 

There  is  a  vacancy  at  the  present  time  in  the  Western  District 
of  Washington  in  addition  to  the  one  in  the  Eastern  District  of 
Washington.  Senator  Murray  and  I  have  agreed  on  a  nomination 
to  that  position. 

Now,  I  think  each  of  us  can  say  that  in  every  one  of  these  cases, 
we  feel  that  the  individual  whom  we  have  picked  is  highly  qualified 
for  the  position.  At  the  same  time,  I  think  we  are  keeping  a  good 
philosophical  balance  on  each  of  those  courts  by  these  picks  as  well. 

I  go  into  this  in  some  detail,  Mr.  Chairman,  because  some  of 
these  nominations  are  controversial,  and  some  of  my  colleagues, 
particularly  on  the  Republican  side,  have  questions,  legitimate 
questions.  In  this  case,  I  hope  that  they  particularly  will  listen  to 
the  advice  and  counsel  that  I  have  in  this  respect  as  a  former  attor- 
ney general  of  my  State,  as  being  someone  quite  familiar  with  the 
bar,  and  familiar  with  all  of  the  people  with  whom  we  are  dealing. 
And  I  want  to  emphasizes  that  that  in  no  way  undercuts  my  sup- 
port for  these  nominations.  They  are  appropriate  nominations. 
They  are  good  people,  quite  independently.  But  they  are  a  part  of 
a  consultation  process  that  involves  a  lot  more  names  than  just  the 
names  that  you  have  here  today. 

Margaret  McKeown  has  been  very  patient.  It  has  got  to  be  very 
difficult  to  practice  law  in  a  large  firm  such  as  hers  when  the  proc- 
ess of  becoming  a  Federal  court  judge  is  as  drawn  out  as  it  is  at 
the  present  time.  Clients  obviously  are,  you  know,  wondering  who 
is  going  to  advise  them  next.  And  I  must  confess  that  as  a  part  of 
this  overall  process  some  of  the  delay  in  her  nomination  can  be 
properly  laid  at  my  feet.  But  at  this  point,  we  have  a  total  and 
complete  agreement  on  these  nominations. 

I  simply  want  to  tell  you  that  I  am  very,  very  much  in  support 
of  it.  I  hope  other  States'  Senators  will  have  the  kind  of  partner- 
ship that  Senator  Murray  and  I  have  forged  in  this  connection,  and 
I  think  we  can  say  from  the  State  of  Washington,  when  we  get  fin- 
ished with  all  of  this,  we  will  have  made  a  major  contribution  to 
filling  the  many  vacancies  in  the  Federal  courts  at  least  in  the 
West. 

So,  we  are  here  joined  together  to  give  our  strong  recommenda- 
tion in  favor  of  these  two  nominees. 

The  Chairman.  Well,  thank  you,  Senator  Gk)rton.  You  have 
played  a  particular  role  in  helping  to  break  the  logjam  here,  and 
we  appreciate  it.  And  we  appreciate  you  and  Senator  Murray.  You 
have  kept  after  us  on  the  committee  to  get  these  done,  and  we  will 
sure  try  to  get  that  done  for  both  of  you,  as  well  as  your  State. 

Senator  Gorton.  I  guess  the  House  has  not  allowed  those  two 
to  come  back,  so  if  I  may  once  again  say  that  both  Congressman 
White  and  Congressman  Campbell  were  here  particularly  on  behalf 
of  Margaret  McKeown,  and  I  know  that  they  want  to  add  their  rec- 
ommendations to  ours. 

The  Chairman.  We  will  note  that  for  the  record,  and  if  they  come 
back,  we  will  try  and  give  them  some  time. 
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Is  there  anyone  else  from  Congress  who  is  prepared  to  testify? 
I  think  I  got  everybody. 

Senator  Leahy.  Mr.  Chairman,  could  I  just  note  this?  I  want  to 
put  in  the  record  a  statement  from  me  and  also  from  Senator  Ken- 
nedy, who  is  tied  up  on  the  floor  on  the  Sacher  nomination,  as  you 
know,  a  statement  from  him  to  be  included  in  the  record. 

The  Chairman.  Without  objection,  we  will  do  that. 

[The  prepared  statements  of  Senators  Leahy  and  Kennedy  fol- 
low:] 

Prepared  Statement  of  Senator  Patrick  Leahy,  a  U.S.  Senator  from  the 

State  of  Vermont 

This  afternoon  the  Judiciary  Committee  holds  its  first  confirmation  hearing  for  ju- 
dicial nominees  this  year.  I  hope  that  it  will  be  the  first  of  many.  I  commend  flie 
Chairman  for  moving  forward  with  this  hearing  in  the  second  week  of  this  new  ses- 
sion of  Congress. 

Last  year  we  held  five  confirmation  hearings  for  judicial  nominees  in  the  last  nine 
weeks  of  the  session.  I  have  challenged  the  Senate  to  maintain  the  pace  it  achieved 
over  that  last  part  of  last  year.  We  currently  have  47  judicial  nominations  pending 
before  the  Committee,  including  12  nominations  that  we  received  on  the  first  day 
of  this  session.  I  expect  the  President  will  continue  to  send  us  well-qualified  nomi- 
nees over  the  coming  weeks  and  I  have  pledged  to  work  with  the  Chairman  to  have 
prompt  hearings  on  these  nominees,  just  as  he  cooperated  when  he  served  as  the 
Ranking  Member  in  1994  to  hold  22  confirmation  hearings  for  judicial  nominees.  I 
will  do  all  that  I  can  to  help  end  the  vacancy  crisis  that  is  plaguing  the  Federal 
courts  and  threatening  the  quality  of  justice  for  the  American  people. 

Today  we  will  hear  from  two  women  nominees  whose  nominations  have  been 
pending  for  many  months.  Susan  Oki  Mollway  was  first  nominated  to  fill  a  vacancy 
on  the  United  States  District  Court  for  the  District  of  Hawaii  in  December  1995, 
over  two  years  ago.  She  had  a  confirmation  hearing  in  March  1996  and  was  re- 
ported unanimously  by  the  Committee  to  the  Senate  in  April  1996.  Her  nomination 
was  not  considered  by  the  Senate  before  adjourning  in  October  1996.  That  was  the 
session  in  which  the  Senate  confirmed  only  17  judges.  Ms.  Mollway  is  rated  well 
qualified  by  the  American  Bar  Association  and  is  strongly  supported  by  both  distin- 
guished Senators  from  Hawaii. 

We  will  also  hear  from  M.  Margaret  McKeown,  who  was  first  nominated  in  March 
1996.  It  has  taken  almost  two  years  for  Ms.  McKeown  to  receive  a  hearing.  She  is 
rated  well  quedified  for  this  appointment  by  the  American  Bar  Association.  She  was 
nominated  to  fill  one  of  the  many  vacancies  on  the  Ninth  Circuit  Court  of  Appeals. 
I  look  forward  to  hearing  her  endorsed  by  both  Senators  from  Washington  State. 

I  am  not  certain  what  was  held  up  these  fine  nominees  for  the  past  two  years. 
I  hope  that  we  will  not  see  their  nominations  complicated  further  by  attempts  to 
impose  ideological  or  political  litmus  tests  on  judicial  nominations.  I  trust  that  these 
nominations  will  be  reviewed  on  their  own  merits  and  not  used  as  surrogates  for 
partisan  debate  about  other  issues. 

In  addition,  we  will  hear  from  Richard  Young,  who  was  nominated  last  summer 
to  the  District  Court  for  the  Southern  District  of  Indiana  and  is  strongly  supported 
by  the  Senators  from  Indiana;  and  Edward  F.  Shea,  who  was  nominated  last  Sep- 
tember to  the  District  Court  for  the  Eastern  District  of  Washington  and  is  supported 
by  both  Senators  from  Washington;  and  Jeremy  Fogel,  who  was  nominated  last  Sep- 
tember to  the  District  Court  for  the  Northern  District  of  California. 


Prepared  Statement  of  Senator  Edward  M.  Kennedy,  a  U.S.  Senator  From 
the  State  of  Massachusetts 

Mr.  Chairman,  I  am  pleased  that  we  have  the  opportunity  today  to  consider  the 
nominations  of  several  distinguished  individuals  to  the  federal  courts. 

Jeremy  Fogel  has  been  nominated  to  fill  a  vacancy  in  California's  Northern  Dis- 
trict. He  is  a  graduate  of  Harvard  Law  School  and  is  currently  a  judge  on  Califor- 
nia's Santa  Clara  Superior  Court.  In  1997,  the  California  Judges  Association  award- 
ed him  its  President's  Award  for  distinguished  service  to  the  state  judiciary.  He  has 
been  active  in  his  community,  serving  as  a  volunteer  on  the  Commission  on  the  De- 
velopmentally  Disabled  in  the  county  and  on  other  worthwhile  causes. 
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Edward  Shea  has  been  nominated  to  the  Eastern  District  Court  of  Washington. 
He  is  a  Georgetown  Law  Center  graduate  and  a  partner  in  his  firm  in  Washington 
State.  He  has  also  been  honored  with  a  place  in  Who's  Who  in  American  Law.  And 
he  is  a  son  of  Massachusetts,  and  worked  in  ovur  Boston  public  schools  before  going 
to  law  school  and  eventually  moving  to  Washington  State. 

Richard  Young  has  been  nominated  for  Indiana's  Southern  District  Court.  He  is 
a  graduate  of  George  Mason  Law  School  in  Arlington  and  is  currently  serving  as 
a  state  judge  in  Evansville.  He  also  serves  on  the  Board  of  Directors  for  the  state 
Judicial  Conference.  In  1996,  the  Evansville  Bar  Association  presented  him  with  its 
Service  Award  for  outstanding  service  to  the  Association. 

In  addition  to  these  three  individuals,  I  am  particularly  pleased  that  after  nearly 
two  years,  the  nominations  of  Mary  Margaret  McKeown  to  the  Ninth  Circuit  Court 
of  Appeals  and  Susan  Oki  Mollway  in  the  District  Court  of  Hawaii  are  on  todays 
agenda. 

Mary  Margaret  McKeown  is  a  Georgetown  University  Law  School  graduate  and 
becjune  the  first  woman  partner  in  Perkins  Coie  [COO-EY],  the  largest  law  firm 
in  the  Pacific  Northwest.  She  enjoys  broad  bipartisan  support.  Both  Washington 
State  Senators  support  her,  and  so  does  the  Governor.  She  also  has  the  support  of 
RepubUcan  Congressman  Rick  White  of  Washington  and  Tom  Campbell  of  Califor- 
nia. In  addition,  she  also  has  the  support  of  William  Ruckelshaus,  President  Nixon's 
Deputy  Attorney  General,  and  Richard  Willard,  President  Reagan's  Assistant  Attor- 
ney Greneral  for  the  Civil  Division.  Severed  former  Republican  senators  have  also  ex- 
pressed their  support,  including  Clifford  Hanson,  Dan  Evans,  William  Brock,  and 
Alan  Simpson. 

Susan  Oki  Mollway  is  a  cum  laude  graduate  of  Harvard  Law  School  and  a  partner 
in  a  prominent  Honolulu  law  firm.  She  is  a  past  recipient  of  the  Hawaii  Women 
Lawyers'  "Outstanding  Woman  Lawyer  of  the  Year"  Award,  and  is  well  known  in 
Hawaii  for  her  extensive  civil  Utigation  experience. 

I  commend  all  of  these  nominees  for  their  leadership  and  for  their  strong  commit- 
ment to  pubUc  service,  and  I  congratulate  them  on  their  nominations.  I  thank  the 
Chairman  for  scheduling  today's  hearing  and  I  look  forward  to  hearing  from  our 
nominees  and  tlieir  approval  by  the  committee  and  the  full  Senate. 

The  Chairman.  We  will  call  on  Margaret  McKeown  first,  and 
then  we  will  bring  all  of  the  district  court  judges  up  separately  on 
a  second  panel.  Ms.  McKeown,  if  we  could  have  you  come  forward, 
and  if  you  will  raise  your  right  hand.  Do  you  swear  that  the  testi- 
mony you  are  about  to  give  in  this  hearing  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  so  help  you  God? 

Ms.  McKeown.  I  do,  so  help  me  Grod. 

The  Chairman.  Thank  you. 

We  are  delighted  to  have  you  here  today  and  finally  get  you  be- 
fore the  committee.  Perhaps  you  would  like  to  introduce  members 
of  your  family  or  any  others  who  are  here  with  you  today.  We 
would  love  to  have  you  take  time  to  do  that,  and  then  any  state- 
ment you  care  to  make,  we  would  love  to  hear  it. 

TESTIMONY  OF  M.  MARGARET  McKEOWN,  OF  WASHINGTON, 
TO  BE  U.S.  CIRCUIT  JUDGE  FOR  THE  NINTH  CIRCUIT 

Ms.  McKeown,  Thank  you,  Mr,  Chairman.  I  don't  have  a  state- 
ment, but  I  appreciate  the  opportunity  to  introduce  my  family. 

In  addition  to  my  husband,  Peter  Cowhey,  and  my  daughter, 
Megan,  who  I  believe  were  introduced  by  Senator  Murray,  my 
mother  is  here  from  Wyoming;  my  sister,  Pat  Nagel,  a  member  of 
the  Wyoming  State  House  of  Representatives;  and  my  brother, 
Mike;  my  secretary  from  Seattle,  Roseanne,  and  her  daughter;  and 
also  Lise  Kenworthy, 

I  have  a  number  of  other  friends  here,  but  I  recognize  the  press 
of  time  so  let  me  just  say  that  I  appreciate  my  friends  and  col- 
leagues coming  from  Perkins,  Coie,  from  the  White  House  Fellows, 
from  the  Girl  Scouts,  former  members  of  Senator  Hansen's  staff 
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with  whom  I  worked  many  years  ago,  friends  from  law  school  here 
at  Georgetown,  attorneys  in  Washington,  DC,  with  whom  I  have 
practiced  on  both  sides,  and  other  friends  from  Washington,  DC. 
So,  I  won't  introduce  them,  but  I  do  appreciate  their  being  here  and 
wanted  to  let  you  know  they  are  here. 

The  Chairman.  Well,  thank  you.  We  welcome  all  of  you,  espe- 
cially members  of  the  family,  and  this  is  a  big  occasion,  and  it  is 
hopefully  a  good  occasion. 

We  do  have  some  questions,  and  I  would  like  you  to  answer 
them,  and  it  is  really  for  your  benefit  as  much  as  anybody  else  so 
that  we  can  clear  the  air  on  some  of  these  problems  that  have  aris- 
en. 

By  the  way.  Senator  Hansen  has  called  me.  I  served  with  him 
early  in  my  career.  That  kind  of  dates  me.  Senator  Simpson  has 
called.  They  are  both  favorable,  very  favorable  to  your  nomination 
in  this  matter,  and  there  have  been  others  who  have  called  as  well. 

In  the  motion  you  filed  in  1994  on  behalf  of  the  Association  of 
Churches  to  prevent  the  Secretary  of  State  from  filing  Initiatives 
608  and  610,  you  argued  that  the  initiatives  violated  fundamental 
rights  and  were  patently  unconstitutional.  This  is  with  regard  to 
the  antigay  initiative.  I  have  made  a  few  questions  regarding  the 
arguments  in  this  motion. 

QUESTIONING  BY  SENATOR  HATCH 

Which  fundamental  rights  do  you  believe  the  initiatives  threat- 
ened to  violate? 

Ms.  McKeown.  The  fundamental  rights  that  were  argued  that 
the  initiative  threatened  to  violate  that  our  clients,  the  Association 
of  Churches,  asked  us  to  pursue  were  the  right  of  freedom  of 
speech  and  the  right  for  political  association  and  participation  in 
the  political  process. 

The  Chairman.  OK.  Now,  aside  from  any  personal  or  policy  argu- 
ments, do  you  believe  that  it  is  a  violation  of  the  U.S.  Constitution 
for  a  State  to  pass  a  law  prohibiting  the  placement  of  a  child  in 
a  home  where  homosexual  activities  are  present  when  neither 
guardian  in  the  home  is  the  biological  parent  of  the  child? 

Ms.  McKeown.  Senator,  I  haven't  examined  that  particular  as- 
pect, but  I  would  say  that  with  respect  to  homosexuality  that  it  is 
not  a  protected  status  or  class,  and  that  were  a  State  to  pass  such 
a  law,  it  would  be  presumed  to  be  valid  and  constitutional.  It  would 
be  given  that  presumption,  and  the  particular  aspect  of  it  as  to 
whether  it  was  appropriate,  whether  it  satisfied  an  appropriate  in- 
terest, would  be  something  that  would  need  to  be  looked  at  at  the 
time.  But  certainly  it  would  be  within  the  realm  of  a  State  legisla- 
ture to  be  able  to  pass  and  enforce  such  a  law. 

The  Chairman.  In  the  same  motion,  you  also  argued  that  the  ini- 
tiatives violated  the  guarantee  clause  of  the  U.S.  Constitution.  You 
quoted  an  Oregon  State  case,  a  decision  to  support  your  argument 
that  a  guarantee  clause  challenge  is  justiciable  in  the  State  courts. 
However,  the  Supreme  Court  has  consistently  held  that  the  guar- 
antee clause  presents  a  political  question  that  is  not  subject  to  judi- 
cial review. 

Now,  do  you  believe  that  it  is  constitutional  for  U.S.  district  or 
appellate  court  judges  to  review  challenges  to  the  guarantee  clause 
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under  those  circumstances?  And  if  so,  under  what  circumstances 
can  they  do  that? 

Ms.  McKeown.  No,  Your  Honor;  I  do  not  believe  that  a  political 
question  is  justiciable  in  the  Federal  court,  and  were  a  guarantee 
clause  argument  to  be  made,  I  believe  it  would  fall  into  that  cat- 
egory. In  this  particular  situation,  the  argument  was  made  in  State 
court,  and  there  was  precedent  for  such  an  argument  in  State 
court.  But  it  would  not  be  appropriate  in  a  Federal  court  arena. 

The  Chairman.  OK.  And  in  your  motion,  you  asked  the  judiciary 
to  halt  a  democratic  process  from  going  forward  because  the  initia- 
tive intruded  on  judicial  powers.  You  wrote,  "Only  judicial  decisions 
may  determine  the  proper  interpretation  of  constitutional  require- 
ments." 

Now,  aside  from  judicial  review,  do  you  believe  the  judiciary 
should  be  involved  in  the  legislative  process? 

Ms.  McKeown.  No;  I  do  not.  I  believe  that  one  of  the  fundamen- 
tal parts  of  our  system  which  is  very,  very  important  is  the  separa- 
tion of  powers.  And  the  judiciarjr's  role  is  to  decide  cases  and  con- 
troversies before  it.  The  judiciary's  role  is  not  to  legislate  and  not 
to  make  policy.  That  is  a  role  that  is  delegated  quite  clearly  in  our 
Constitution,  and  certainly  under  also  the  Washington  Constitu- 
tion, to  either  the  U.S.  Congress  or  to  the  State  legislature. 

The  Chairman.  What  do  you  believe  is  the  extent  of  the  judi- 
ciar/s  role  in  formulating  public  policy? 

Ms.  McKeown.  I  don't  believe  that  the  judiciary  has  any  appro- 
priate role  in  formulating  public  policy.  The  judiciary  is  not  a  legis- 
lature. It  should  never  substitute  its  views  for  that  of  the  legisla- 
ture or  the  Congress,  but  instead  should  review  the  case  and  con- 
troversy before  it  and  determine  the  law  as  applied  to  the  facts.  So 
it  has  no  role  in  public  policy. 

The  Chairman.  Do  you  believe  that  it  is  constitutional  for  a  U.S. 
district  or  appellate  court  judge  to  interfere  with  the  legislative  or 
democratic  process  such  as  a  citizen  initiative  if  the  judge  disagrees 
with  the  issue  or  issues  or  law  or  laws  promulgated  by  the  legisla- 
tive or  democratic  process? 

Ms.  McKeown.  No;  I  believe  that  would  be  totally  inappropriate, 
Mr.  Chairman.  Having  come  from  a  Western  tradition,  I  am  a 
strong  believer  in  initiatives.  It  is  something  from  the  States  in 
which  I  have  lived  that  had  been  a  very,  very  important  part  of  the 
democratic  process.  And  while  initiatives,  of  course,  are  presumed 
constitutional  and  valid,  they  are  subject  to  very  limited  review  as 
to  constitutionality  which  may  be  appropriate.  And,  of  course,  it  is 
also  a  very  serious  question  as  to  whether  a  State  initiative  should 
be  appropriately  reviewed  in  Federal  court. 

But  certainly  the  views  of  a  judge  on  any  particular  issue  or 
upon  the  particular  initiative  at  hand  should  play  absolutely  no 
role  in  that  judge's  decision  on  the  legal  merits  that  are  before  the 
judge. 

The  Chairman.  Under  what  circumstances,  then,  should  the  judi- 
ciary interfere  with  or  become  involved  in  the  legislative  or  demo- 
cratic process? 

Ms.  McKeown.  Well,  of  course,  I  think  the  judiciary  would  only 
be  involved  if  a  case  were  brought  to  it.  It  would  be  extremely  rare, 
and  I  appreciated  what  I  think  is  nice  language  that  the  ninth  cir- 
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cuit  has  suggested  that  any  interference  needs  to  be  with  very, 
very  extreme  caution,  that,  of  course,  the  initiative,  if  it  is  passed 
by  the  people  or  put  on  the  ballot  by  the  people,  is  presumed  to  be 
valid  and  constitutional,  and  that  is  a  deference  that  the  State  and 
Federal  court  would  appropriately  show. 

The  Chairman.  Let  me  turn  to  Senator  Leahy  at  this  time,  and 
then  we  will  go  to  Senator  Sessions. 

QUESTIONING  BY  SENATOR  LEAHY 

Senator  Leahy.  I  really  do  not  have  questions  as  such,  Mr. 
Chairman.  I  have  read  Ms.  McKeown's  background.  I  think  that  it 
is  one  of  the  most  impressive  ones  we  have  had  before  this  commit- 
tee, and  I  have  been  here  for  a  number  of  years. 

I  think  it  would  be  safe  to  say  you  would  feel  strongly  com- 
pelled— and  this  sounds  like  a  leading  question.  I  might  ask  it  this 
way:  Would  you  feel  strongly  compelled  to  follow  the  stare  decisis 
of  your  own  circuit? 

Ms.  McKeown.  Yes,  Senator  Leahy;  I  would.  Of  course,  first  and 
foremost,  I  would  look  to  the  U.S.  Supreme  Court  and  to  the  Con- 
stitution, but  I  would  also 

Senator  Leahy.  I  am  assuming  the  absence  of  a  controlling  case 
from  the  U.S.  Supreme  Court  or  a  clear-cut  point  in  the  Constitu- 
tion, but  assuming  you  have  a  case  that  appears  to  fall  within  the 
precedent  of  your  circuit. 

Ms.  McKeown.  Then  I  would  absolutely  follow  the  precedent  of 
my  circuit,  which  is  the  ninth  circuit. 

Senator  Leahy.  Now,  you  have  had  a  great  deal  of  time  on  the 
other  side  of  a  bench.  Do  you  feel  any  difficulty  in  knowing  that 
you  would  make  the  change  from  being  a  litigant  for  a  particular 
side,  whatever  that  side  might  be — and  with  your  background  you 
have  had  to  represent  a  very  significant  and  diverse  number  of  cli- 
ents. Do  you  feel  any  difficulty  in  making  the  step  to  where  you 
have  this  almost  indefinable  judicial  temperament  that  one  must 
have  in  listening  to  both  sides  of  the  issue? 

Ms.  McKeown.  Senator  Leahy,  I  don't  believe  that  I  would  have 
difficulty  making  that  transition,  and  it  wouldn't  be  a  transition; 
it  would  be  an  absolute  break  from  many  years,  20  or  more  years 
of  being  an  advocate  in  the  State  and  Federal  court  system. 

But  I  think  that  the  breadth  of  my  experience  ranging  from  anti- 
trust, securities,  banking,  contract,  product  liability,  would  be  of 
assistance  to  me. 

I  have  also  had  the  opportunity  over  the  years  to  serve  quite  fre- 
quently as  a  mediator  in  State  and  Federal  courts,  and  in  that  ca- 
pacity, I  was  asked  as  an  independent  third  party  to  attempt  to  re- 
solve litigation  so  that  it  would  not  need  to  go  to  court.  We  are 
quite  fortunate  in  my  district,  the  Western  District  of  Washington, 
to  have  a  very  active  mediation  program.  And  I  am  certainly  proud 
that  I  have  been  able  to  mediate  a  range  of  cases,  everything  from 
solving  a  securities  class  action  case  to  resolving  design  and  trade 
secret  rights  in  a  kayak  company. 

So  I  have  had  a  range  there  of  cases  where  my  peers,  the  judges, 
and  my  colleagues  have  asked  me  to  serve  in  that  capacity.  And 
I  also  recognize  that  there  is  a  very  big  difference  between  being 
an  advocate  and  checking  your  views  at  the  door  when  you  become 
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a  judge,  where  what  you  have  done  for  prior  clients,  any  personal 
views,  would  be  totally  disregarded,  and  your  role  and  obligation 
as  a  judge  is,  as  you  mentioned  in  your  earlier  question,  to  follow 
the  law.  And  I  would  affirm  to  do  that. 

Senator  Leahy.  Well,  let  me  just  ask  one  last  question,  because 
I  think  it  falls  to  that  ability.  Would  you  tell  the  committee — I  be- 
lieve I  know  the  way  the  system  works,  but  tell  the  committee  how 
a  mediator  is  chosen. 

Ms.  McKeown.  In  the  cases  in  which  I  have  been  chosen,  it  has 
been  a  variety  of  ways.  In  the  Federal  court  in  the  Western  District 
of  Washington,  we  have  a  panel  of  available  mediators,  and  we  are 
called  by  agreement  of  the  parties.  So  both  sides  usually  need  to 
agree  upon  the  mediator,  and  that  is  one  means  by  which  I  have 
been  chosen. 

The  other  means  I  have  been  chosen  is  where  the  parties  either 
don't  agree  or  through  some  other  reason  the  judge  has  made  a  de- 
cision that  there  needs  to  be  a  mediation,  and  then  I  am  asked,  in 
effect,  by  appointment  of  the  court  to  be  a  mediator. 

And  in  other  situations — and  I  should  say  all  of  that  is  done  on 
a  volunteer  basis  to  the  service  of  the  Federal  courts.  I  have  also 
in  situations  where  mediations  are  very  lengthy  and  might  take 
longer  served  as  a  mediator  with  half  my  fees  paid  by  both  or  all 
of  the  many  parties  involved  in  a  litigation. 

Senator  Leahy.  So  that  you  basically  end  up  in  a  situation  where 
in  most  of  these  cases  you  are  going  to  have  to  be  seen  as  accept- 
able to  both  sides. 

Ms.  McKeown.  That  is  right.  In  these  cases,  in  order  to  be  an 
effective  mediator,  it  is  important  that  you  have  credibility  both 
with  the  lawyers  and  the  clients  who  are  coming  before  you  to  try 
to  reach  a  resolution,  because  a  mediation  is  very  important.  If 
they  resolve  the  case,  it  will  not  go  to  court.  So,  for  many  people, 
this  is  their  day  in  court,  and  that  is  to  have  the  dignity  of  a  proc- 
ess to  try  to  resolve  by  alternate  dispute  resolution  rather  than 
going  to  court. 

It  has  really  been  a  marvelous  tool  in  the  Western  District  of 
Washington  to  clear  the  docket,  and  I  might  say  that  our  overall 
mediation  program  there  has  been  quite  successful. 

Senator  Leahy.  Thank  you. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Senator. 

Senator  Sessions,  we  will  turn  to  you. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  Thank  you. 

Ms.  McKeown,  congratulations  on  your  nomination  for  a  very 
prestigious  post.  It  is  one  step  below  the  U.S.  Supreme  Court,  and 
it  is  an  important  circuit  with  a  big  caseload  and  a  circuit  that  has 
had  some  trouble  with  the  Supreme  Court  in  recent  years,  and 
good  legal  skill  and  hard  work  I  think  is  important  for  us. 

I  would  like  to  ask  you  a  few  questions.  As  you  know,  this  Senate 
has  been  focusing  on  the  question  of  judicial  activism  because  we 
believe  that  we  need  to  have  a  commitment  and  an  understanding 
and  a  belief  that  the  nominees  we  confirm  are  committed  to  the 
proposition  that  they  would  enforce  the  law  as  written  and  not  use 
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redefinition  of  words  or  other  things  to  impose  a  personal  agenda. 
And  I  would  like  to  ask  a  few  questions. 

We  have  had  a  number  of  candidates  for  judicial  office  who  have 
been  active  in  the  American  Bar  Association,  and  each  one  of  them 
that  I  recall  that  we  have  asked  have  said  in  their  personal  view 
the  ABA  should  not  have  taken  a  position  on  a  number  of  con- 
troversial issues,  in  particular  the  abortion  issue.  And  I  believe,  ac- 
cording to  my  information,  that  you  supported  the  proposition  that 
the  ABA  would  take  a  position  affirming  the  right  of  abortion  in 
America.  Is  that  correct?  And  how  do  you  feel  about  that?  Both  two 
questions,  number — well,  first,  the  propriety  of  a  professional  orga- 
nization taking  a  position  on  that  controversial  issue. 

Ms.  McKeown.  As  to  the  propriety  of  the  American  Bar  taking 
a  position,  I  think  in  recent  years  there  has  been  a  lot  of  discussion 
about  that,  and  I  read  and  heard  a  number  of  people,  including  the 
chairman  and  others,  commenting  and  I  think  that  the  organiza- 
tion ought  to  take  a  very,  very  hard  look  at  that  because  the  mis- 
sion of  the  American  Bar  is  most  properly  served,  I  believe,  if  they 
stick  to  their  knitting,  which  is  the  professional  service,  lawyers, 
and  administration  of  justice.  With  respect 

Senator  SESSIONS.  Well,  did  you  sign  a  report  recommending  that 
the  ABA  adopt  a  position  on  that  in  1992? 

Ms.  McKeown.  With  respect  to  the  resolution  that  you  reference, 
perhaps  I  can  explain  the  background  of  that.  I  was  asked  as  one 
of  the  women  members  of  the  House  of  Delegates  if  I  would  sup- 
port a  resolution  which  was  consistent  with  the  Supreme  Court  rul- 
ing at  the  time,  and  I  did  so.  It  was  consistent  with  the  Supreme 
Court  ruling,  and  I,  along  with  others,  like  Jamie  Grorelick,  sup- 
ported that  resolution.  I  was  involved  in  no  report  or  related  mat- 
ters, nor  was  I  proponent  or  activist  on  that  issue.  I  simply  stated 
my  position  and  did  so. 

Senator  Sessions.  Do  you  believe  that  there  is  a  constitutional 
protection  for  partial-birth  abortions? 

Ms.  McKeown.  I  have  to  say.  Senator,  that  I  didn't  even  know 
what  that  was  until  recently,  when  we  have  all  been  reading  in  the 
paper,  and  that  I  am  probably  as  horrified  and  distressed  as  many 
Americans  in  hearing  about  that. 

As  far  as  whether  there  is  constitutional  protection  for  it,  I  think 
you  can  appreciate  that  because  that  debate  is  in  Congress  now 
and  because  that  is  potentially  an  issue  that  could  come  before  the 
circuit,  that  it  would  be  inappropriate  to  state  an  advisory  opinion. 

However,  it  is  important  to  note  that  if  you — in  my  reading  of 
the  Supreme  Court  law  at  this  time,  that  there  is  no  absolute  right 
to  abortion,  and  the  Supreme  Court  has  made  it  quite  clear  that 
there  are  a  number  of  restrictions  that  have  been  appropriately 
upheld,  and  they  are  using  what  I  understand  to  be  an  undue  bur- 
den standard.  And  so,  as  that  issue  moves  forward  in  both  public 
debate  and  perhaps  here  in  Congress,  I  believe  that  the  courts  will 
apply  the  Supreme  Court  rules  recognizing  those  limitations. 

Senator  SESSIONS.  Well,  I  just  would  point  out  that  abortion  is 
one  of  many  issues  that  demonstrate  the  concern  of  citizenry  who 
believe  that  they  ought  to  have  the  authority  to  make  popular  mat- 
ters of  social  and  public  and  health  policy,  and  by  ripping  it  out 
under  the  guise  of  interpreting  the  Constitution  and  saying  this  is 
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a  constitutionally  mandated  is  an  antidemocratic  act  in  a  way.  It 
removes — makes  it  almost  impossible  for  the  people  to  speak.  So 
those  are  some  of  the  concerns  we  would  have  there. 

Let  me  ask  you  about  the  gay  rights  initiative,  a  brief  that  you 
wrote.  Senator  Hatch  has  asked  you  some  about  it.  Essentially — 
it  was  like  the  Colorado  initiative,  although  I  suppose  more  com- 
plex and  with  some  additions  to  it.  But  essentially  it  would  deny 
a  protected  or  special  status  for  homosexuals  constitutionally  in  the 
State?  Is  that  what  the  purpose  of  those  resolutions  were? 

Ms.  McKeown.  I  believe  that  that  was  one  of  the  purposes. 
These  were,  as  you  accurately  characterize,  fairly  complex  because, 
unlike  the  Colorado  resolution,  which  I  have  read  because  I  read 
the  Supreme  Court  ruling  in  Rohmer,  it  was  fairly  succinct  and  to 
the  point.  These  initiatives  were  several  pages  long  and  covered  a 
variety  of  subjects.  That  was  one  of  the  subjects. 

The  initiative  challenge  was  really  to  the  participation  in  the  po- 
litical process  as  opposed  to  the  specific  substance  of  these  initia- 
tives. 

Senator  Sessions.  You  filed  a  brief  in  that  case.  I  know  you 
are — were,  at  least  at  one  time,  chair  of  the  Legal  Committee  of  the 
American  Civil  Liberties  Union.  Did  you  file  that  as  an  American 
Civil  Liberties  Union  attorney  or  as  a  private  attorney?  Or  how 

Ms.  McKeown.  No. 

Senator  Sessions  [continuing].  Did  you  come  to  file  that  brief? 

Ms.  McKeown.  The  brief  that  I  filed  there  was  on  behalf  of  the 
Washington  Council  of  Churches,  which  is  an  organization  of  many 
denominations — Baptist,  Catholic,  Methodist,  and  Presb3rterian — in 
the  State  of  Washington.  I  did  not  represent  the  ACLU  in  that  liti- 
gation. Senator  Sessions. 

Senator  Sessions.  When  you  argued  that  case,  I  know  you  are 
an  advocate,  but  you  argued  that  the  initiatives  violated  the  equal 
protection  clause — well,  let  me — I  guess  one  of  the  cornerstones  of 
the  American  Civil  Liberties  Union  is  their  belief  in  free  debate 
and  free  speech.  So  I  am  troubled  by  the  attempt  in  your  brief  to 
have  the  court  cease — or  deny  the  people  of  the  State  the  right  to 
even  vote  on  the  question.  Normally  I  would  think  it  would  be  the 
equivalent,  would  it  not,  of  filing  a  motion  to  say  that  the  State  leg- 
islature should  cease  debate  or  not  be  able  to  vote  on  a  bill  because 
it  may  be  unconstitutional?  And  isn't  that  against  the  principle  of 
free  speech  and  public  debate? 

Ms.  McKeown.  I  appreciate  the  analogy  there,  but  would  suggest 
that  this  might  be  somewhat  different.  The  specific  issue  in  Wash- 
ington which  was  in  the  State  court  was  first  and  foremost  a  proce- 
dural one,  and  that  was  simply  whether  under  our  State  constitu- 
tion and  the  various  statutes  that  govern  initiatives,  whether  this 
particular  initiative  met  those  rules  and  procedure.  So  that  was 
really  the  primary  and  first  argument.  That  was  followed  by  a  con- 
stitutional argument,  and  obviously  there  is  a  tension  there  be- 
tween wanting  to  let  initiatives  go  forward,  which,  I  think,  they 
should.  As  I  said,  I  believe  strongly  in  the  initiative  process,  but 
we  were  asking  the  court  to  determine  whether  this  particular  ini- 
tiative met  Washington's  own  procedural  guidelines,  because  under 
Washington  precedent  there  has  been  situations  where  the  court 
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felt  it  appropriate  to  look  at  a  preelection  review  in  these  very,  very 
narrow  circumstances. 

As  you  know,  I  am  sure,  from  reading  of  the  papers,  the  judge 
determined  that  we  had  made  a  showing  of  likelihood  of  success  on 
the  merits,  but  brought  up  the  competing  interests  which  you  men- 
tioned and  determined  that  at  that  juncture  it  shouldn't  proceed. 

I  had  a  fairly  limited  involvement  in  that.  It  was  brought  to  me 
by  some  associates  in  my  firm  asking  if  I  would  assist  them,  and 
after  these  court  rulings,  then  that  was  the  end  of  my  involvement 
in  that  issue. 

Senator  Sessions.  Did  you  sign  that  brief? 

Ms.  McKeown.  I  did,  absolutely.  Senator  Sessions.  Yes. 

Senator  SESSIONS.  Mr.  Chairman,  I  don't  want  to  take  more  time 
than  I  am  allowed. 

The  Chairman.  Do  you  need  a  little  more  time? 

Senator  Sessions.  I  had  a  few  more  questions  I  would  like  to 
ask. 

The  Chairman.  How  much  more  time  do  you  think  the  Senator 
needs? 

Senator  Sessions.  Maybe  5,  7  minutes. 

The  Chairman.  Would  that  be  all  right  with  you,  Senator,  if  he 
finishes  his  questions? 

Senator  DURBIN.  Sure.  Of  course. 

The  ChairmaI'J.  Then  we  will  turn  to  you. 

Senator  SESSIONS.  Well,  I  guess  what  troubled  me,  one  of  the 
quotes  from  your  brief  was,  "The  mere  process  of  permitting  an 
election  on  these  initiatives  would  cause  substantial  and  irrep- 
arable injury  to  individuals  whose  fundamental  rights  would  be 
subjected  to  a  popular  vote." 

That  language  troubled  me,  and  I  guess  you  have  given  an  expla- 
nation for  that. 

Ms.  McKeown.  Would  you  like  me  to  comment  on  that  specific 
language? 

Senator  SESSIONS.  Yes;  you  could  comment  on  that,  if  you  would 
Hke. 

Ms.  McKeown.  Sure.  As  has  been  recognized  here  before,  I  was 
there  as  an  advocate,  and  there  the  notion  that  there  would  be  ir- 
reparable harm  was  based  on  testimony  or  affidavits  that  were  pro- 
vided by  individuals,  including  members  of  the  client  organization. 
And  that  was  their  factual  judgment.  We  took  that,  as  we  do  in 
every  case,  whether  it  is  an  antitrust  case  or  a  trade  secret  case, 
took  those  facts  and  applied  them  to  the  law.  And  it  is  a  very,  very 
high  standard  on  injunction. 

Senator  Sessions.  Yes;  it  is. 

Ms.  McKeown.  It  is  a  very  high  standard,  and  the  argument  was 
that,  in  their  view,  they  would  be  irreparably  harmed.  Of  course, 
it  was  for  the  court  to  determine  whether,  given  the  facts  as  they 
presented  them  and  as  we  argued  them  on  behalf  of  the  client,  they 
met  that  standard.  In  this  particular 

Senator  SESSIONS.  If  you  had  been  judge,  you  might  have  ruled 
against  your  motion? 

Ms.  McKeown.  That  is  probably  true. 

Senator  SESSIONS.  I  think  you  would  have  done  well  to  have 
moved  against  your  motion. 
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Ms.  McKeown.  I  think  I  probably  would.  But  I  have  to  say  that 
I  tried  to  argue  within  the  law,  and  I  believe  I  have  a  good  track 
record.  But  you  win  some,  you  lose  some. 

Senator  Sessions.  Well,  later  on  you  said  on  the  guarantee 
clause — the  chairman  referred  to  the  clause  that  guarantees  a  re- 
publican form  of  government.  You  argued  that  that  prohibits  "ini- 
tiatives that  violate  the  principle  of  equal  participation  by  all  quali- 
fied voters  in  the  political  process,"  I  believe  in  your  brief.  That 
troubles  me  as  indicating  a  position  pretty  far  outside  of  what  I 
would  understand  to  be  the  province  of  an  initiative.  Would  you  ex- 
plain that? 

Ms.  McKeown.  Yes.  I  had  mentioned  before  that  because  this 
was  in  State  court,  and  in  this  particular  case  because  our  clients 
wanted  us  to  advance  this  argument,  we  did  so  and,  in  doing  that, 
determined  whether  or  not  it  would  be  appropriately  argued  in 
State  court.  And  because  there  is  precedent  that  the  guarantee 
clause  does  provide  a  certain  amount  of  scrutiny  of  initiatives  in 
State  court,  that  argument  was  made. 

The  argument  was  not  in  any  way  intended  to  suggest  that  the 
guarantee  clause  was  contrary  to  initiatives  or  that  in  any  way  ini- 
tiatives were  somehow  disapproved  or  outlawed  by  the  guarantee 
clause  but,  rather,  under  the  republican  form  of  government  that 
if  there  were  two  classes  of  citizens  that  were  created,  that  it  may 
be  appropriate  for  the  court  to  look  at  that  as  one  further  measure 
of  whether  this  particular  initiative,  as  drafted,  and  the  initiative 
that  was  before  the  court  was  appropriate  on  equal  protection 
grounds. 

Senator  Sessions.  Well,  in  the  ninth  circuit,  we  have  had  a  num- 
ber of  important  cases  in  which  judges  have  taken  it  upon  them- 
selves to  reverse  initiatives  and  declare  them  unconstitutional.  I 
think  most  of  those  earlier  opinions  have  been  reversed  by  higher 
courts.  And  I  think  we  need  to  respect  that.  I  think  that  is — ^the 
height  of  equal  participation  by  all  qualified  voters  is  an  initiative, 
and  I  certainly  don't  think  it  is  antidemocratic.  And  it  is  particu- 
larly antidemocratic  for  a  lifetime-appointed  judge,  no  longer  ac- 
countable to  the  voters,  to  be  a  bit  cavalier,  as  I  think  some  of 
these  decisions  have  been  in  reversing  the  will  of  the  people.  It  is 
an  important  issue. 

Let's  see.  With  regard  to  the  ACLU,  it  has  taken  some  very  good 
positions  over  the  years  and  stood  for  some  very  important  posi- 
tions. But  it  also  has  a  history  of  taking  positions  that,  I  think,  are 
outside  the  mainstream.  Are  you  still  a  member? 

Ms.  McKeown.  No.  My  participation  in  the  ACLU  was  sometime 
approximately  early  1980's. 

Senator  SESSIONS.  Let  me  just  ask  a  few  questions.  Do  you  be- 
lieve that  the  death  penalty  violates  the  Constitution  of  the  United 
States? 

Ms.  McKeown.  No.  I  believe  it  is  quite  clear  that  the  Supreme 
Court  has  spoken  and  the  death  penalty  absolutely  does  not.  It  is 
constitutional. 

Senator  Sessions.  Well,  the  ACLU  adheres  to  that  view,  does  it 
not? 

Ms.  McKeown.  I  honestly  don't  know  what  the  ACLU 

Senator  Sessions.  I  think  that  is  an  official  position  on  it. 
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Ms.  McKeown.  I  haven't  been  active  in  it,  and  I  don't  know  what 
positions  they  have  taken. 

Senator  Sessions.  Well,  what  was  your  position?  You  did  hold  a 
position  with  it. 

Ms.  McKeown.  Yes.  For  about  an  18-month  period,  I  was  the 
chair  of  a  legal  committee  for  the  ACLU. 

Senator  Sessions.  What  would  the  legal  committee  do? 

Ms.  McKeown.  The  legal  committee  looked  at  cases  that  were 
brought  to  it  by  the  staff,  and  I  understand  basically  from  individ- 
uals who  may  call  in  and  request  representation  on  an  issue.  Var- 
ious members  of  the  legal  committee  wrote  something  kind  of  akin 
to  a  bench  memo,  what  the  pros  and  cons  were  of  the  issue,  and 
the  committee  would  meet  to  determine  if  there  were  £in  issue  and 
to  see  if  there  were  an  attorney  available  in  the  community  that 
would  be  willing  to  take  that  issue. 

Senator  Sessions.  Just  briefly,  the  ACLU  has  opposed  officially 
the  three-strikes-you're-out  sentencing  laws  that  have  appeared 
around  the  country.  Do  you  share  that  view? 

Ms.  McKeown.  I  do  not  share  that  view. 

Senator  SESSIONS.  They  have  opposed  school  vouchers  for  sectar- 
ian schools,  arguing  that  it  is  unconstitutional.  Do  you  share  that 
view? 

Ms.  McKeown.  I  have  never  taken  a  position  or  a  view  on  that. 
I  think  that  in  light  of  the  recent  Supreme  Court  decision  in  the 
area  of  schools  that  this  is  an  issue  that  may  come  before  either 
a  district  or  a  circuit  court,  so  I  wouldn't 

Senator  SESSIONS.  I  would  respect  that. 

Ms.  McKeown  [continuing].  To  render  an  opinion,  but  I  certainly 
recognize  and  am  quite  aware  of  the  U.S.  Supreme  Court  rulings 
on  this,  and  it  is  not  an  issue  I  have  ever  had  any  involvement  or 
occasion  to  give  an  opinion  on. 

Senator  Sessions.  Just  briefly,  opposition — ^they  have  opposed 
using  V-chips  in  televisions  to  screen  violence,  presumably  under 
the  Constitution,  some  principle  of  the  Constitution.  Do  you  adhere 
to  that  view? 

Ms.  McKeown.  I  can  tell  you  I  don't  know  what  the  ACLU's  po- 
sition is,  but  I  can  tell  you  as  an  intellectual  property  lawyer  that 
I  have  looked  at  that,  and  I  believe  that  and  hope  that  V-chips  and 
other  technological  solutions  will  get  even  more  sophisticated  so 
that  we  can  use  them  to  protect  children  and  others.  And  I  think 
it  is  an  appropriate  use  of  technology. 

Senator  SESSIONS.  Well,  it  would  appear  to  me  so,  and  I  am  sur- 
prised that  the  ACLU  would  oppose  that.  It  is  certainly  free  choice. 

Opposition  to  voluntary  labels  on  music  albums  have  been  one  of 
the  positions,  and  opposition — do  you  share  that  view? 

Ms.  McKeown.  Again,  I  have  not  had  occasion  to  look  at  that, 
but  as  an  intellectual  property  lawyer  and  somebody  who  does  deal 
in  the  copyright  area,  I  know  that  a  number  of  my  clients  have 
looked  quite  seriously  and  felt  that  that  is  an  appropriate  way  to 
go  so  that  they  can  quell  some  of  the  controversy. 

Senator  SESSIONS.  I  would  certainly  agree.  And  they  have  sup- 
ported decriminalization  of  drugs.  Do  you  favor  that?  And  have  you 
ever  spoken  in  favor  of  that? 
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Ms.  McKeown.  I  do  not  favor  that.  I  do  not  favor  decriminaliza- 
tion of  drugs.  And  your  question  to  me  is  the  first  time  anyone  has 
asked  me  to  take  a  formal  position.  I  haven't  been  involved  in  that 
issue  before. 

Senator  Sessions.  Well,  I  have  been  involved  in  the  effort 
against  drugs  for  a  long  time  and  invested  a  lot  of  effort,  and  I 
think  that  it  is  a  very  detrimental  problem  for  America,  the  use  of 
drugs. 

Ms.  McKeown.  I  agree  with  that. 

Senator  Sessions.  What  about  a  moment  of  silence  in  school? 
The  ACLU  has  opposed  that,  the  organization  that  you  have  been 
a  member  of.  Do  you  favor  that?  Do  you  oppose  a  moment  of  silence 
in  school? 

Ms.  McKeown.  Senator  Sessions,  I  am  a  believer  in  religious 
freedom,  and,  again,  on  that  specific  issue,  because  it  implicates  po- 
tential constitutional  issues  and  issues  on  which  the  Supreme 
Court  has  spoken,  at  least,  around,  I  think  it  would  be  inappropri- 
ate to  render  an  advisory  opinion  on  that. 

Senator  SESSIONS.  Well,  you  know,  I  don't  think  you  are  bound 
by  the  positions,  every  position  of  an  organization  that  you  join. 
But,  I  think,  for  some  of  the  reasons  I  have  just  raised,  that  is  why 
I  have  not  chosen  to  be  a  member  of  the  ACLU. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator. 

Senator  Durbin. 

Senator  DuRBIN.  Ms.  McKeown,  welcome  to  the  committee. 

An  impressive  list  of  supporters,  including  Congressman  Tom 
Campbell,  Republican  of  California,  who  has  now  rejoined  us 

The  Chairman.  Senator  Durbin,  I  wonder  if  we  could  interrupt 
and  allow  the  two  Congress  people  to  testify. 

Senator  DuRBlN.  Sure.  Of  course.  I  think  that  is  a  good  idea. 

The  Chairman.  So  that  they  can  get  back  to  their  important 
work.  Would  you  mind,  Ms.  McKeown? 

Ms.  McKeown.  Absolutely  not,  Mr.  Chairman. 

The  Chairman.  If  you  two  will  take  these  two  seats,  then  we  will 
take  your  testimony  first,  Tom,  and  then.  Congressman  White,  we 
will  take  your  testimony.  Go  ahead. 

STATEMENT  OF  HON.  TOM  CAMPBELL,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Representative  Campbell.  Mr.  Chairman,  that  is  awfully  kind  of 
you.  Thank  you,  and  thank  you.  Senator  Durbin. 

The  Chairman.  I  am  sorry  I  didn't  notice  before. 

Representative  Campbell.  And  thank  you,  Senator  Durbin,  my 
former  colleague.  Senator  Sessions.  My  colleague  and  I,  Rick 
White,  both  members  of  the  Republican  Party  and  Republican  Con- 
ference, had  to  make  a  vote  over  on  the  floor,  and  so  we  missed 

The  Chairman.  We  understand. 

Representative  Campbell.  I  had  this  to  add.  It  is  short  but  it  is 
very  important,  I  believe.  I  met  Margaret  McKeown  when  we  were 
both  White  House  fellows.  We  met  in  the  summer  of  1980.  She  was 
assigned  to  the  Department  of  Interior,  and  I  was  assigned  to  the 
White  House.  Then  the  election  came,  and  she  was  transferred  over 
to  the  White  House. 
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That  was  a  time  of  some  difficulty  for  White  House  fellows.  It  is 
one  of  the  few  occasions  where  the  White  House  Fellowship  Pro- 
gram, a  nonpartisan  program,  is  tested  by  the  necessity  to  move 
between  two  administrations.  And  I  just  want  to  mention — more 
than  mention,  I  want  to  emphasize  that  Margaret  dealt  with  that 
difficulty  and  the  political  aspect  of  it  in  absolutely  the  finest  fash- 
ion. A  time  that  could  have  been  one  of  great  strain,  a  time  that 
could  have  been  one  of  partisanship,  she  instead  served  her  country 
admirably  for  the  Secretary  of  Interior,  Cecil  Andrus,  I  believe,  and 
then  moved  over  to  the  White  House  under  President  Ronald 
Reagan.  Curiously,  I  moved  from  the  White  House  under  Ronald 
Reagan  to  the  Justice  Department  under  William  French  Smith. 

So,  I  know  from  that  particular  personal  episode  and  knowing 
her  personally  during  that  that  she  displayed  the  very  finest  of  de- 
meanor, patience  under  a  partisan,  potentially  partisan  strain. 

Second,  as  you  have  been  kind  enough  to  hear  me  on  occasion  on 
antitrust  matters,  that  is  my  field.  I  am  a  professor  at  Stanford 
Law  School.  I  have  been  teaching  antitrust  since  1983.  And  Mar- 
garet McKeown  is  very  well  known  and  highly  regarded  in  the  field 
of  antitrust,  and  I  mention  that  because  it  has  a  very  important 
component  in  the  Federal  judicial  jurisdiction  and  will  obviously  be 
part  of  her  duties  as  a  ninth  circuit  judge. 

Mr.  Chairman  and  Senators,  thank  you  for  the  exceptional  cour- 
tesy you  have  shown  me.  On  the  matter  of  judicial  temperament 
and  knowledge  in  the  field  in  which  I  have  a  little  bit  of  back- 
ground, I  recommend  Margaret  McKeown  enthusiastically. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you,  Congressman.  We  appreciate  your 
testimony.  And,  Ms.  McKeown,  I  have,  as  you  know,  great  respect 
for  Congressman  Campbell  and  especially  his  knowledge  about 
antitrust,  and  we  appreciate  your  testimony.  I  can  see  now  why 
you  were  willing  to  allow  these  two  gentlemen  to  interrupt  you. 
[Laughter.] 

Congressman  White. 

STATEMENT  OF  HON.  RICK  WHITE,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  WASHINGTON 

Representative  White.  Thank  you.  Senator  Hatch.  I  appreciate 
it.  Senator  Durbin,  Senator  Sessions,  thank  you  very  much. 

I  have  very  little  to  add  in  terms  of  concrete  facts,  but  I  do  think 
I  have  a  personal  perspective  that  maybe  other  witnesses  have  not 
had  since  I  have  known  Margaret  for,  I  guess  it  is  15  years  al- 
ready. She  was  essentially  my  boss  in  the  first  3  or  4  years  that 
I  worked  for  a  large  law  firm  in  Seattle.  Then  she  was  my  partner 
for  5  or  6  years  after  that,  and  I  have  really  seen  her  in  a  variety 
of  situations.  And  I  just  want  to  emphasize  to  the  committee  that 
probably  none  of  us  in  a  law  firm  of  that  size  agree  with  everything 
that  all  of  our  partners  do.  But  I  can  tell  you  that  Margaret  was 
held  in  the  highest  regard  by  all  of  us.  She  is  one  of  the  most  hon- 
est people  you  will  find,  one  of  the  most  capable  you  will  find,  one 
of  the  fairest  people  you  will  find.  She  is  an  absolutely  first-rate 
lawyer,  and  I  think  she  would  make  a  fine  judge. 
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So,  I  just  thought  you  would  appreciate  hearing  that  from  the 
perspective  of  someone  who  has  practiced  with  her  for  a  long  period 
of  time. 

The  Chairman.  We  do  appreciate  it,  and  that  testimony  is  very 
powerful  here  because  you  did  practice  with  Ms.  McKeown.  And, 
frankly,  I  have  been  very  impressed  ever  since  I  first  met  her  in 
my  office.  Naturally,  sometimes  when  you  do  represent  controver- 
sial issues,  you  can  be  questioned  about  it.  I  mean,  let's  face  it.  And 
attorneys  represent  clients,  and  sometimes  they  are  clients  that  are 
unsavory.  Sometimes  they  are  clients  with  wacky  ideas,  like  the 
ACLU.  [Laughter.] 

Actually,  some  of  my  most  enjoyable  moments  here  have  been 
when  I  have  agreed  with  the  ACLU.  They  have  been  rare,  but  the 
fact  is,  they  do  a  lot  of  good  in  many  ways.  And  they  are  important 
in  our  society,  as  are  antithetical  organizations. 

So  we  really  appreciate  your  making  this  effort,  and  for  you  to 
come  over  twice  in  between  votes,  I  think,  is  a  real  tribute  to  you, 
Ms.  McKeown,  and  we  are  grateful  to  have  you  here. 

Representative  White.  It  is  always  an  honor  to  be  on  this  side 
of  the  Capitol.  Thank  you  very  much. 

The  Chairman.  It  is  an  honor  for  us  to  have  you. 

Representative  Campbell.  I  would  never  seek  it  myself. 

[Laughter.] 

The  Chairman.  But  we  know  how  you  feel. 

Representative  Campbell.  Thank  you,  Mr.  Chairman. 

The  Chairman.  Senator  Durbin. 

QUESTIONING  BY  SENATOR  DURBIN 

Senator  DuRBlN.  I  want  to  thank  both  the  Congressmen.  The 
only  thing  I  can  say  that  might  assault  the  credibility  of  Congress- 
man Campbell  is  that  he  grew  up  in  Chicago  and  moved  to  Califor- 
nia. 

Representative  Campbell.  St.  Ignatius.  [Laughter.] 

Senator  DURBIN.  But  he  still  kept  his  loyalties  there. 

Ms.  McKeown,  as  I  started  out  saying,  you  have  an  extraordinary 
array  of  support.  In  fact,  your  support  from  the  Republican  side  of 
the  aisle,  at  least  in  the  list  given  to  me,  is  as  strong  or  stronger 
than  your  support  from  the  Democratic  side,  and  to  have  both  U.S. 
Senators  testify 

The  Chairman.  Don't  say  that.  I  have  had  enough  trouble. 
[Laughter.] 

Senator  DuRBlN.  But  let  me  ask,  How  long  has  your  nomination 
been  pending  before  this  committee? 

Ms.  McKeown.  I  believe  I  was  nominated  in  March  1996. 

Senator  DURBIN.  So,  it  is  just  a  couple  months  short  of  2  years 
that  you  have  been  waiting.  Have  you  had  a  hearing  before? 

Ms.  McKeown.  No,  Senator  Durbin,  I  have  not. 

Senator  DURBIN.  I  might  say,  and  I  know  the  chairman  under- 
stands our  general  party  position  on  this,  that  I  think  that  some- 
times these  delays  can  cause  real  personal  hardship  and  profes- 
sional hardship.  I  have  had  a  number  of  judicial  candidates  in  Illi- 
nois contact  me  after  only  a  few  months  saying,  "I  didn't  realize 
what  a  pain  this  would  be.  A  lot  of  clients  are  asking  if  I'm  going 
to  be  around  next  month,  and  my  family  would  like  to  know  about 
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my  future."  So,  I  am  glad  you  are  here  today,  and  not  dwelling  on 
why  it  took  so  long,  I  think  we  should  just  try  to  focus  on  the  im- 
portant job  ahead  of  us  in  making  certain  that  you  have  your  fair 
chance  here  to  testify. 

I  don't  think  any  of  the  people  gathered  here  today  will  be  sur- 
prised to  hear  some  of  my  colleagues  from  the  other  side  disavow 
the  ACLU.  They  may  be  surprised — and  shouldn't  be,  either — that 
they  also  disavow  the  American  Bar  Association,  all  its  works  and 
all  its  pomps.  And  it  comes  as  a  surprise  to  me,  as  I  hear  many 
of  these  witnesses  who  are  questioned  seriatim  on  a  wide  array  of 
issues  which  many  of  us  demand  time  to  reflect  on  before  we  would 
respond  to  questionnaires.  And  I  just  heard  the  array  of  ACLU 
issues  that  you  were  asked  to  respond  to,  and  I  thought  your  an- 
swers were  all  reasonable.  But  it  really  is  a  departure,  I  think, 
from  what  I  recall  has  happened  in  previous  Congresses  before  the 
Judiciary  Committee.  Those  questions  were  usually  reserved  for 
Supreme  Court  nominees,  and  most  of  the  times  they  would  say, 
"I'd  rather  not  answer.  I  may  have  a  case  coming  before  me  that 
might  have  an  issue  of  that  type." 

And  so,  I  wonder  if  maybe  we  are  going  down  a  path  here  that 
might  be  a  little  dangerous  if  we 

The  Chairman.  I  can  assure  you,  Senator,  that  these  questions 
have  been  asked  for  the  last  22  years  I  have  been  on  the  committee 
in  various  forms.  So,  it  is  just  part  of  what  we  do  here. 

Senator  Durbin.  Well,  let  me  just  question  whether  we  should 
continue  to,  because  I  am  not  sure  that  it  is  a  smart  way  to  go. 
I  mean,  if  there  is  going  to  be  a  conservative  nominee  from  a  Re- 
publican coming  before  this  committee  and  I  am  going  to  have  to 
call  out  the  agenda  of  the  landmark  Legal  Foundation,  the  Federal- 
ist Society,  and  the  Washington  Legal  Foundation  and  the  Ruther- 
ford Institute  and  find  out  where  they  stand  on  every  one  of  the 
cases  that  those  groups  have  brought,  I  don't  know  that  that  nec- 
essarily serves  our  purpose.  And  I  hope  that — and  I  don't  want  Ms. 
McKeown  to  become  the  focal  point  of  all  this,  but  I  hope  that  our 
approach  to  this  will  be  with  a  little  broader  brush. 

The  testimony  that  I  have  just  heard  from  two  Republican  Con- 
gressmen about  Ms.  McKeown  is  compelling,  these  people  who  have 
no  political  axe  to  grind  but  happen  to  know  her,  know  her  values 
and  her  background,  and  that  makes  all  the  difference  in  the  world 
to  me. 

Let  me  also  ask  you  a  couple  things  about  this  initiative  that  you 
were  involved 

Senator  SESSIONS.  Mr.  Chairman,  a  matter  of  personal  privilege, 
may  I  make  a  comment? 

The  Chairman.  Yes. 

Senator  SESSIONS.  I  do  not  believe  Senator  Durbin  would  ever 
contend  that  a  member  of  an  organization  who  came  before  this 
committee  to  be  confirmed  for  a  judge  couldn't  even  be  asked  about 
the  positions  that  that  organization  took.  We  have  asked  those 
questions,  and  we  have  allowed  her  to  answer  those  questions  on 
some  controversial  issues  that  I  think  are  important  to  ask.  And 
I  just  would  feel  strongly  that  the  Senator  would  be  out  of  line  and 
would  not  want  to  bind  himself  to  that  position. 

Senator  DuRBiN.  Let  me 
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Senator  Sessions.  If  a  Washington  Legal  Foundation  attorney 
came  here,  I  think  you  ought  to  be  able  to  ask  him  about  the  posi- 
tions they  have  taken. 

The  Chairman.  Let  me  do  this.  Whenever  one  side  or  the  other 
has  been  in  the  majority,  we  have  had  some  instances  with  which 
the  other  side  has  disagreed.  I  can  point  to  plenty  of  illustrations 
when  the  Democrats  were  in  the  majority  where  a  lot  of  tough 
questions  were  asked  that  Republicans  didn't  always  like.  So,  I 
would  rather  avoid  that  here  because  I  think  any  Senator  has  a 
right  to  ask,  on  this  committee,  any  question  that  that  Senator 
cares  to  ask. 

Now,  I  have  to  say  I  think  sometimes  it  is  wiser  to  ask  some 
questions  rather  than  others,  but  I  am  not  going  to  judge  my  col- 
leagues on  that,  and  I  find  nothing  wrong  with  the  questions  that 
have  been  asked  here  today. 

But  let  me  say  this:  I  have  an  interest — I  for  one  am  one  of  the 
happiest  in  having  Ms.  McKeown  before  the  Senate  committee 
today.  You  were  caught  in  a  very  serious  set  of  problems — and  if 
I  could  just  take  another  minute.  Senator  Durbin — involving  the 
Ninth  Circuit  Court  of  Appeals,  which  to  many  Republicans  is  out 
of  whack,  the  most  reversed  circuit  court  in  the  country,  time  after 
time  after  time,  with  some  of  the  leading  activist  judges  in  the 
country — not  some,  the  leading  activist  judges  in  the  country,  who 
are  condemned  in  many  respects  by  many  in  their  own  profession 
and  party  for  what  they  are  doing.  And  it  is  a  matter  of  great  con- 
cern. 

We  also  got  into  that  bind  on  whether  we  should  divide  the  cir- 
cuit or  not,  and  it  finally  was  resolved  with  a  commission  at  the 
end.  And  I  hope  that  we  can  resolve  it  in  a  satisfactory  way  for  the 
various  States  involved. 

I  think  you  are  going  to  find  it  is  going  to  be  difficult  for  us  to 
do  that  any  better  than  what  they  were  trying  to  do  last  year.  But 
give  it  another  chance.  But  you  were  caught  up  in  that,  plus  there 
were  other  factors,  some  of  which  were  valid  and  some  of  which 
were  not,  in  my  opinion.  So  there  is  plenty  of  reason  for  people  to 
feel  a  little  bit  badly  here,  and  I,  for  one,  feel  badly  that  it  has 
taken  us  so  long  to  get  you  before  the  committee. 

But  with  that,  I  hope  we  can  not  get  into  any  fights  here.  If  we 
are  going  to  do  that,  let's  do  that  when  your  nomination  comes  up 
before  the  committee  in  the  markup.  But  let's  ask  questions,  if  we 
can.  I  am  not — like  I  say,  you  can  ask  anything  you  want,  but  I 
would  rather  stick  to  this  matter  of  getting  your  confirmation  hear- 
ing over  so  that  we  can  move  you  in  committee.  And  I  will  assure 
you  that  unless  something  comes  up  that  we  don't  presently  fore- 
see, we  will  try  to  bring  you  up  for  markup  in  the  committee  within 
the  next  few  weeks.  And  I  do  agree  with  Senator  Durbin  that  it  is 
a  bad  thing  for  this  committee  to,  in  the  few  cases  that  we  do — 
and  it  has  been  done  by  Democrats,  and  it  has  been  done  by  Re- 
publicans— to  have  long  delays,  because  it  is  very  difficult  for  the 
nominees  who  are  in  practice  to  phase  down  their  practice  and 
know  when  to  phase  it  down,  how  to  phase  it  down,  and  in  many 
cases  they  have  to  phase  it  down  in  order  to  be  able  to  meet  the 
obligations  of  confirmation  when  it  occurs.  And  I  agree  with  that. 
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and  let's  hope  that  we  all  on  this  committee  will  do  a  better  job 
this  year  than  we  have  done  in  the  past. 

But  we  are  also  prodding  the  administration  to  do  a  better  job, 
too,  in  getting  nominees  up  here,  qualified  nominees,  and  when 
they  do,  they  go  through  fairly  fast  except  with  some  exceptions, 
and  yours  is  one  of  those,  and  I  apologize  to  you. 

Senator  Durbin. 

Senator  Durbin.  Mr.  Chairrnan  and  Senator  Sessions,  I  suppose 
the  bloom  is  off  the  rose  when  it  comes  to  these  questions,  and 
maybe  we  have  now  established  it  as  the  standard  for  this  commit- 
tee. And  I  will  not  stand  here  and  say  that  on  no  occasion  will  I 
ever  consider  asking  those  questions.  But  I  wonder  if  it  really  is 
in  the  best  interest  of  finding  the  best  judges.  Maybe  it  is  time  for 
us  to  reflect  a  little  bit  on  the  standards  that  we  use  and  the  ap- 
proach that  we  use,  and  that  is,  I  hope,  worthy  of  our  attention. 

The  Chairman.  I  just  bring  to  your  attention,  Senator  Durbin, 
that  we  felt  exactly  the  same  way  when  the  Democrats  controlled 
the  committee  during  some  of  those  markups,  during  some  of  those 
hearings.  So,  in  all  honesty,  I  agree  with  you.  This  should  be  a 
civil,  decent,  good  process  in  every  way,  and  we  are  trying  to  do 
that.  And  I  will  say  this:  One  of  the  best  and  most  active  people 
in  seeing  this  process  is  good  has  been  Senator  Sessions,  and  you 
also,  because  both  of  you  have  played  significant  roles  in  the  con- 
firmation of  these  judges  over  the  last  number  of  years.  You  have 
chaired  a  whole — many  more  hearings  than  almost  any  other  Sen- 
ator. So,  I  am  personally  very  appreciative,  and  I  think  you  have 
taken  these  matters  very  seriously.  It  means  a  lot  to  me.  I  think 
it  should  mean  a  lot  to  the  country. 

I  am  sorry  to  interrupt  you  again. 

Senator  Durbin.  Mr.  Chairman,  I  hope,  regardless  of  the  history 
of  the  committee,  that  we  might  rise  to  the  occasion  here.  I  think 
people  are  looking  for  us  to  do  things  a  little  differently  and  a  little 
better,  and  perhaps  we  could  agree  on  a  bipartisan  basis  to  do  that. 

The  Chairman.  You  bet. 

Senator  Durbin.  Let  me  ask  a  question  or  two  of  Ms.  McKeown 
about  the  pro  bono  work.  We  have  focused  on  the  pro  bono  work 
which  you  were  engaged  in  for  the  church  group,  the  one  involved 
in  the  ACLU.  From  your  background,  though,  I  see  you  have  done 
extensive  pro  bono  work  for  other  organizations.  Is  that  not  true? 

Ms.  McKeown.  Yes;  I  have,  Senator  Durbin.  Probably  something 
I  am  most  proud  of  is  a  case  I  took  on  appointment  from  the  Fed- 
eral court  in  Tacoma  involving  immunity  of  court  reporters  and 
successfully  argued  that  to  a  9  to  0  decision  in  the  Supreme  Court, 
reversing  the  ninth  circuit,  Senator  Sessions. 

Senator  Durbin.  U.S.  Supreme  Court.  [Laughter.] 

That  is  not  too  hard. 

Ms.  McKeown.  That  was  an  endeavor  that  I  spent  about  5  years 
and  literally  hundreds  and  hundreds  of  hours,  and  I  believe  the  ini- 
tiative was  brought  up  here,  and  that  was  a  very,  very  small 
amount  of  time. 

In  addition,  I  have  worked  on  cases  for  individuals  such  as  a 
guardianship  for  a  World  War  II  veteran,  the  standard  landlord- 
tenant  or  consumer  problems  that  people  have  had  that  have  come 
through  our  firm's  pro  bono  program.  I  have  done  legal  work  for 
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the  Girl  Scouts  and  the  Downtown  Seattle  Association,  and  other 
nonprofit  organizations.  And,  of  course,  as  far  as  my  community 
pro  bono  commitment,  the  bulk  of  my  time  has  really  been  the  hun- 
dreds and  hundreds  of  hours  I  have  spent  with  the  Girl  Scouts. 

Senator  DURBIN.  Well,  I  think  that  those  experiences  speak  very 
clearly  to  who  you  are,  what  your  values  are.  I  know  that  you  have 
been  engaged  in  some  controversial  work  here,  and  it  has  been 
noted  by  this  committee.  And  I  think  many  of  us — I  happen  to  be- 
lieve that  that  is  one  of  the  responsibilities  of  a  professional,  one 
of  the  responsibilities  of  an  attorney,  and  many  of  us  have  argued 
vigorously  for  clients  when  asked  personally  in  our  own  private 
side  we  might  have  a  different  view  of  things.  And  I  hope  that  I 
won't  be  held  to  every  argument  that  I  have  made  in  court  for  a 
client,  because  I  just  did  my  very  best  to  represent  them,  every- 
thing within  the  law,  even  tr3ang  to  push  the  law  where  I  could  to 
the  benefit  of  my  client. 

So,  I  think  your  pro  bono  work,  in  fact,  speaks  well  of  you  and 
what  you  stand  for,  and  the  case  or  two  that  have  been  highlighted 
here  I  don't  think  really  tell  the  story.  As  they  used  to  say  of  the 
critics  of  Abraham  Lincoln,  they  make  of  his  warts  his  whole  face. 
And  I  don't  think  that  should  be  done  to  anyone.  We  should  be 
looking  at  you  in  your  totality. 

You  have  been  here  awhile,  and  there  are  many  who  are  going 
to  follow,  and  I  promised  the  chairman  I  would  be  brief.  I  want  to 
thank  you  for  joining  us  today,  and  I  wish  you  the  very  best.  You 
certainly  have  my  support. 

Ms.  McKeown.  Thank  you. 

The  Chairman.  Well,  thank  you.  Senator. 

And,  Ms.  McKeown,  if  we  don't  have  any  further  questions,  I 
want  to  congratulate  you  for  this  nomination.  I  think  the  President 
has  chosen  a  good  person,  and  I  hope  that  we  can  move  your  nomi- 
nation in  the  near  future,  and  I  will  do  my  best  to  do  so. 

I  want  to  thank  you  for  appearing  before  the  committee  and  for 
coming  and  visiting  with  us.  It  has  meant  a  lot  to  me  personally. 
So,  with  that,  we  will  allow  you  and  your  family  to  go,  and  I  hope 
this  hasn't  been  too  difficult  for  you. 

Ms.  McKeown.  No,  Senator.  Mr.  Chairman,  it  has  really  been  an 
honor  to  be  here.  I  have  appreciated  the  questions  and  the  oppor- 
tunity to  be  here,  and  I  have  appreciated  the  courtesy  shown  me. 
Thank  you  very  much. 

Senator  Sessions.  I  am  sure  you  have  had  a  lot  tougher  ques- 
tioning from  some  of  the  judges  you  have  appeared  before. 

The  Chairman.  Life  will  get  even  more  complex,  I  think,  as  you 
enter  on  the  bench. 

Ms.  McKeown.  Thank  you  to  the  Senators  and  to  Mr.  Chairman. 

The  Chairman.  Thank  you. 

We  will  now  call  Susan  Oki  Mollway,  Richard  L.  Young,  Edward 
Shea,  and  Jeremy  D.  Fogel  to  the  witness  table. 

And  if  I  could  have  each  of  you  stand  and  raise  your  right  arm, 
do  you  swear  the  testimony  you  shall  give  in  this  hearing  shall  be 
the  truth,  the  whole  truth  and  nothing  but  the  truth,  so  help  you 
God? 

Judge  Young.  I  do. 

Ms.  Mollway.  I  do. 
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Judge  FOGEL.  I  do. 

Mr.  Shea.  I  do. 

The  Chairman.  Thank  you  all  for  being  here.  I  want  to  welcome 
you  all  and  tell  you  how  much  we  appreciate  having  your  coopera- 
tion here  today. 

I  am  very  grateful  to  Senator  Sessions  for  being  willing  to  chair 
the  rest  of  this  hearing  because  I  have  got  some  pressures  on  me 
that  I  have  to  take  care  of.  And  as  is  usually  the  case,  he  has  done 
a  very  good  job  of  taking  this  matter  of  judicial  nominations  very 
seriously  and  I  am  personally  very  appreciative. 

We  are  appreciative  to  have  each  of  you  here  today.  Senator,  if 
you  will  ask  each  of  them  to  introduce  their  family  members  and 
friends,  I  would  appreciate  it. 

Thank  you. 

Senator  SESSIONS  [presiding].  Thank  you,  Mr.  Chairman.  I  ap- 
preciate the  leadership  you  have  given.  You  are  always  a  cool  head 
on  a  committee  that  has  a  lot  of  interesting  issues  come  before  it 
on  a  regular  basis. 

Mr.  Young,  would  you  like  to  introduce  first,  before  we  get  your 
started,  your  family  or  make  any  opening  comments? 

TESTIMONY  OF  RICHARD  L.  YOUNG,  OF  INDIANA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  INDIANA 

Judge  Young.  Yes,  I  would.  Senator.  My  family,  my  wife  and  two 
children,  are  here,  Rose,  Emily,  and  Christopher  Young;  my  good 
friend  and  mentor  and  the  person  who  got  me  interested  in  public 
service,  Senator  Birch  Bayh. 

Senator  Sessions.  Senator,  welcome;  good  to  have  you  with  us. 

Judge  Young.  My  longtime  court  reporter,  Debbie  Settle;  my  law 
clerk,  Kathr3ni  Sullivan;  and  my  good  friends  of  over  20  years, 
Betsy  Stark  and  Kevin  Kayes.  And  my  law  school  colleague.  Bill 
Bartalone,  had  to  leave,  but  he  was  here  to  support  me,  also. 

Senator  Sessions.  Very  good. 

Ms.  Mollway,  do  you  have  anyone  you  would  like  to  introduce? 
You  have  brought  them  a  long  way. 

TESTIMONY  OF  SUSAN  OKI  MOLLWAY,  OF  HAWAII,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  DISTRICT  OF  HAWAII 

Ms.  Mollway.  Yes,  thank  you  very  much,  Senator  Sessions.  I 
have  my  husband  of  almost  25  years,  Daniel  Mollway,  and  I  have 
my  son,  Dylan  Mollway,  who  is  7  years  old. 

Senator  SESSIONS.  Hello,  Dylan. 

Ms.  Mollway.  And  my  parents,  Eichi  Oki  and  Nobuko  Oki.  And 
I  also  have  a  sister,  Valerie  Fong,  who  came  from  San  Francisco 
with  her  children,  Kimberly  Fong  and  Matthew  Fong. 

Thank  you. 

Senator  Sessions.  Very  good.  Thank  you  for  that. 

Mr.  Fogel. 

TESTIMONY  OF  JEREMY  D.  FOGEL,  OF  CALIFORNIA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF  CALI- 
FORNIA 

Judge  FOGEL.  Yes,  Senator,  I  would  very  much  like  to  introduce 
my  family.  My  mother,  Cappy  Fogel,  is  here;  my  wife  of  20  years. 
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Kathy  Wilcox;  my  daughter,  Megan,  who  is  14.  My  son,  Nathaniel, 
is  here  in  spirit.  He  has  the  lead  role  in  the  school  play  tonight  and 
couldn't  be  here. 

Senator  SESSIONS.  You  didn't  disrupt  that,  I  am  glad  to  see. 

Mr.  Shea. 

TESTIMONY  OF  EDWARD  F.  SHEA,  OF  WASHINGTON,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  EASTERN  DISTRICT  OF  WASH- 
INGTON 

Mr.  Shea.  Thank  you,  Mr.  Chairman.  I  have  my  wife  of  some  38 
years  this  fall.  Marge,  who  is  here.  My  oldest  daughter,  Kathryn 
Henningsen,  with  her  son,  Andrew,  my  grandchild,  are  here.  Could 
they  stand  up,  please? 

[The  persons  stood.] 

My  daughter,  Marilou;  my  daughter,  Jackie,  who  is  a  lawyer  in 
Washington;  and  my  son,  Ed,  who  is  also  a  lawyer  in  my  firm. 

Senator  Sessions.  Well,  very  good.  You  all  have  very  attractive 
families  and  I  know  you  are  proud  of  them,  and  I  know  that  this 
is  an  important  day  for  you.  And  I  firmly  believe  that  we  can  do 
a  better  job  of  handling  confirmation  hearings  and  I  think  if  we 
have  got  a  problem  with  a  nominee,  we  ought  to  ask  them  and  let 
them  have  a  chance  to  answer  that.  And  I  think  failing  to  do  that, 
we  are  failing  to  do  our  constitutional  duty. 

You  all  come  with  good  recommendations  and  some  high  ref- 
erences or  you  wouldn't  be  where  you  are  today.  You  have  already 
made  a  significant  achievement  in  your  life  and  you  are  to  be  con- 
gratulated for  it. 

Before  we  begin,  if  you  would  please  stand  and  raise  your  right 
hand  and  I  will  administer  an  oath.  Have  they  done  that? 

Judge  Young.  We  did  that.  Senator. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  SESSIONS.  OK,  we  have  already  done  that. 

Let  me  ask  all  of  you  a  few  questions  to  begin  with  that  I  think 
reflect  some  of  the  legitimate  concerns  of  the  Congress  of  the 
United  States  with  regard  to  nominees.  First,  adherence  to  prece- 
dent. Are  you  committed  to  following  Supreme  Court  precedent  and 
rulings  of  the  Federal  circuit  court  of  appeals  for  your  district  faith- 
fully and  giving  them  full  force  and  effect  even  if  you  personally 
disagree  with  such  rulings  and  precedent? 

Judge  FoGEL.  Yes. 

Mr.  Shea.  Yes,  Mr.  Chairman. 

Ms.  MOLLWAY.  Yes. 

Judge  Young.  Yes. 

Senator  Sessions.  All  of  you  agree  with  that. 

What  would  you  do  if  you  believed  the  Supreme  Court  or  the 
court  of  appeals  had  seriously  erred  in  rendering  a  decision?  Would 
you  nevertheless  apply  that  decision  or  your  own  best  judgment  of 
the  merits? 

Take,  for  example,  the  Supreme  Court's  recent  decision  in  the 
Adarand  case  involving  affirmative  action.  Let  me  just  ask  each 
one  of  you  individually.  I  guess  I  will  just  go  in  order  at  the  table 
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rather  than  in  order  on  the  paper.  Mr.  Fogel,  how  would  you  an- 
swer that  question? 

Judge  Fogel.  My  duty  as  a  trial  judge,  which  I  have  been  for  17 
years  in  the  State  court  system,  is  to  follow  the  law  as  set  forth 
by  the  higher  courts.  It  is  not  my  right  or  my  place  to  impose  my 
own  view  of  the  law  in  the  face  of  clear  of  precedent,  and  that  is 
certainly  true  of  the  Adarand  decision. 

Senator  Sessions.  How  about  you,  Mr.  Young? 

Judge  Young.  Senator,  I  would  follow  the  precedent  established 
by  the  Supreme  Court  and  by  the  circuit  court  of  appeals  in  my  dis- 
trict, and  I  also  would  follow  the  precedent  set  in  Adarand. 

Senator  Sessions.  Ms.  Mollway. 

Ms.  Mollway.  I  would  follow  all  of  the  precedents  that  apply  to 
my  district,  including  Adarand. 

Senator  SESSIONS.  And  Mr.  Shea. 

Mr.  Shea.  Mr.  Chairman,  my  answer  is  the  same  as  my  col- 
leagues. I  would  follow  the  precedent  and  the  Adarand  decision. 

Senator  Sessions.  With  regard  to  that  question  of  adherence  to 
precedent,  why  do  you  think  that  is  important  for  a  district  judge? 

Mr.  Shea.  Would  you  like  me  to  answer? 

Senator  SESSIONS.  Yes,  sir,  Mr.  Shea,  will  you  comment  on  that? 

Mr.  Shea.  Precedent  is  important  for  the  entire  system  of  litiga- 
tion. If  I  am  a  litigator,  I  want  to  know  the  fact  that  I  can  predict 
a  certain  outcome  within  certain  reasons  at  the  district  court  level 
so  that  I  and  my  clients  can  be  guided  in  the  expenditure  of  time 
and  effort  and  money  to  bring  a  claim.  Precedents,  then,  give  some 
certainty  to  all  of  us  that  we  will  know  how  the  system  works,  and 
we  can  advise  our  clients.  It  is  as  important  both  to  the  district 
court  judge  as  it  is  to  the  circuit  court  judges  and  the  Justices 
themselves  that  they  understand  the  relationship  they  have  one  to 
the  other,  and  then  to  the  people  who  appear  before  them.  So  I 
think  precedent  is  critical. 

Senator  Sessions.  I  think  you  have  well  said — and  there  are  a 
lot  of  reasons  for  that,  but  I  think  you  made  some  good  points 
there. 

Let  me  ask  each  of  you,  do  you  have  any  legal  or  moral  reasons 
or  beliefs  that  would  cause  you  to  be  reluctant  or  adverse  to  oppos- 
ing or  upholding  a  death  sentence  in  any  criminal  case  that  might 
come  before  you? 

Mr.  Fogel. 

Judge  Fogel.  No,  Senator,  I  don't. 

Judge  Young.  No,  I  do  not.  Senator. 

Ms.  Mollway.  I  do  not. 

Mr.  Shea.  Mr.  Chairman,  I  do  not. 

Senator  Sessions.  That  is  an  important  question  because  we 
have  a  lot  of  cases  pending  and  some  people  in  the  country  sin- 
cerely are  so  convinced  as  to  the  wrongness  of  the  death  penalty 
that  we  have  had  occasion  where  judges  have  just  found  ways  to 
get  around  enforcing  the  laws  passed  by  their  State  or  Nation. 

And  with  regard  to  that,  I  think  it  is  a  particularly  interesting 
question  of  judicial  activism.  There  are  at  least  four,  maybe  six  ref- 
erences in  the  Constitution  of  the  United  States  to  a  death  penalty. 
They  refer  to  taking  life  without  due  process  and  various  other  ref- 
erences to  capital  cases,  which  means  death  penalty  cases. 
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So  it  has  been,  to  me,  really  unacceptable,  if  we  respect  the  Con- 
stitution as  a  document  that  will  protect  our  liberties,  that  some 
judges—two  members  of  the  Supreme  Court  have  just  blithely  an- 
nounced that  they  believe  the  Constitution's  cruel  and  unusual 
punishment  prohibits  the  death  penalty.  And  I  think  when  we 
move  that  far  away  from  the  plain  wording  of  that  contract  that 
protects  all  of  us,  then  we  are  in  the  realm  of  judicial  activism. 
That  is  one  good  definition  of  it  to  me. 

These  were  some  questions  the  chairman,  that  I  am  asking  now, 
likes  to  ask  nominees. 

Mr.  Fogel,  would  you  share  with  us  briefly  what  experience  you 
have  had  in  practicing  in  Federal  district  court? 

Judge  FoGEL.  It  is  rather  limited,  Senator.  I  was  a  lawyer  for 
only  7  years  before  I  became  a  State  court  judge,  and  as  I  said,  I 
have  been  a  State  court  judge  for  17  years.  I  did  do  some  Federal 
cases,  primarily  housing  discrimination  cases,  when  I  was  a  law- 
yer. 

Senator  Sessions.  Do  you  feel  as  a  judge  that  you  have  a  per- 
sonal responsibility  to  ensure  that  cases  are  moved  along  in  an  or- 
derly and  expeditious  way  and  that  costs,  where  possible,  are  mini- 
mized for  the  litigants? 

Judge  FOGEL.  Senator,  I  think  that  is  one  of  my  most  important 
responsibilities,  and  I  have  been  a  leader  in  ADR  in  my  State,  both 
in  educating  judges  and  in  developing  more  effective  and  varied 
case  management  systems  for  people  in  the  State  courts. 

Senator  Sessions.  I  agree. 

Mr.  Young,  would  you  comment  about  it?  How  do  you  feel  about 
duty  to  help  manage  cases  and  litigation  as  a  judge? 

Judge  Young.  Senator,  I  believe  that  is  one  of  the  most  impor- 
tant functions  of  a  judicial  officer.  I  have  sat  as  a  judge  for  over 
8  years  now  in  one  of  the  busiest  trial  courts  in  the  State  of  Indi- 
ana and  if  I  didn't  move  my  caseload  as  expeditiously  as  I  possibly 
could,  I  would  have  some  real  problems,  so  not  only  to  the  lawyers 
involved  in  the  cases,  but  also  to  the  parties  who  they  represent. 

Senator  Sessions.  I  think  sometimes  lawyers  fuss  about  being 
given  a  hard  time,  but  in  the  long  run  they  like  it  that  they  are 
being  moved  and  cases  are  being — Ms.  MoUway,  what  is  your  expe- 
rience with  regard  to  Federal  court  and  your  thoughts  about  court 
management? 

Ms.  MOLLWAY.  I  have  been  a  very  active  litigator  in  the  Federal 
courts.  I  think  at  the  present  time,  I  have  about  half  of  my  practice 
in  Federal  court.  And  I  would  join  in  your  comments,  Mr.  Chair- 
man. I  appreciate  a  judge's  very  early  learning  of  a  case  and  inter- 
vention to  try  and  help  the  parties  to  resolve  a  case,  or  at  least  to 
narrow  the  issues,  and  I  think  that  that  is  critical  to  managing  a 
docket. 

Senator  Sessions.  Would  you  explain  that  "narrows  the  issues" 
and  how  early  rulings  can  save  a  tremendous  amount  of  money  and 
prevent  wasteful  effort?  Would  you  explain  that  from^  your  perspec- 
tive? 

Ms.  MoLLWAY.  Yes.  I  believe  the  Federal  rules  provide  for  dispos- 
ing of  issues  that  can  be  disposed  of  before  a  trial,  and  I  definitely 
appreciate  it  when  such  a  motion  is  brought  before  a  court  if  a 
judge  rules  quickly  on  the  matter.  I  have  sometimes  had  occasion 
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where  the  matter  is  pending  before  a  judge  for  a  very  long  time 
and  this  creates  a  very  big  problem.  The  parties  are  uncertain 
what  will  be  litigated  and  they  find  it  difficult  to  settle  between 
themselves  while  they  await  a  ruling. 

Senator  Sessions.  And  it  may  continue  very  expensive  discovery 
and  other  efforts  with  regard  to  an  issue  that  the  judge  may  later 
rule  is  invalid  basis  for  an  action. 

Ms.  MOLLWAY.  Absolutely.  That  has  happened  several  times  in 
my  cases. 

Senator  Sessions.  Do  you  believe  that — well,  Mr.  Shea — I  am 
calling  you  "mister."  We  have  got  two  judges  here,  and  is  it  "mis- 
ter" or  "judge"? 

Mr.  Shea.  It  is  "mister." 

Senator  SESSIONS.  All  right,  good.  Based  on  your  experience,  do 
you  share  those  views? 

Mr.  Shea.  I  do.  I  have  found  that  I  have  won  and  lost,  sometimes 
been  very  disappointed  in  the  outcome  of  a  summary  judgment  mo- 
tion, either  full  or  partial.  But  they  have  oftentimes  helped  us  all 
see  clearly  the  merits  of  our  case  and  make  settlement  decisions 
before  an  expenditure  of  costs  on  the  part  of  a  client.  That  has  been 
very  helpful  in  a  number  of  cases;  recently,  in  a  plant  patent  in- 
fringement case  in  Federal  court  where  the  judge  required  an  early 
scheduling  order,  was  right  there  with  us  and  helped  us  get  to  res- 
olution pretty  promptly. 

Senator  Sessions.  Well,  I  know  Senator  Durbin  is  a  skilled  attor- 
ney and  understands  that.  And  I  just  believe  that  there  is  a  grow- 
ing modem  realization  that  judges  are  more  than  just  plain  ref- 
erees; that  all  they  do  is  listen  when  litigants  file  motions  and  then 
the  clerks  set  dockets.  I  think  a  judge  has  got  to  push  his  docket 
and  manage  his  docket  and  rule  promptly  on  motions. 

The  fact  is  you,  as  a  district  judge,  will  be  obviously  much  more 
directly  connected  with  the  litigants,  their  clients.  They  will  form 
their  opinion  of  justice  most  often  by  what  they  see  in  your  court, 
and  it  is  a  hard,  tough  job  and  it  is  one  that  takes  a  lot  of  hours. 
And,  on  occasion,  most  of  you  as  private  practitioners  have  worked 
at  night  and  weekends,  and  you  may  have  to  do  that  as  a  Federal 
judge. 

We  are  going  to  try  to  get  you  the  cost-of-living  raises  that  most 
of  us  would  like  to  see  you  get,  but  we  may  be  demanding  greater 
management  and  greater  caseload  because  we  simply  cannot  con- 
tinue to  expand  the  numbers  of  the  Federal  judiciary  and  at  the 
same  time  maintain  the  coherence  that  the  Federal  judiciary  has 
had.  Its  power  to  some  degree  reflects  its  uniqueness  and  its  abil- 
ity, because  it  is  not  too  large,  to  speak  with  a  clear  voice. 

Senator  Durbin,  do  you  have  any  questions? 

questioning  by  senator  durbin 

Senator  Duf.bin.  Thank  you.  Senator  Sessions,  and  you  have  all 
waited  patiently  and  I  thank  you  for  that.  You  each  came  with  ex- 
traordinary support  from  a  variety  of  pe  )ple.  I  am  sure  you  are  all 
very  honored  by  the  kind  words  that  have  been  said  about  you 
today,  and  I  have  no  question  in  my  mind  about  your  fitness  to  as- 
sume this  position. 
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I  have  one  question  which  harkens  back  to  my  experience  in  Fed- 
eral court;  many  years  ago  before  I  decided  to  get  involved  in  poli- 
tics, and  it  is  related  to  the  issue  of  judicial  temperament.  Because 
Federal  judges  are  in  for  life,  many  of  them  let  it  go  to  their  heads, 
and  I  found  as  a  practicing  attorney  sometimes  that  that  aspect  of 
Federal  practice  was  the  worst.  It  wasn't  the  law  or  the  clients;  it 
was  the  judge  and  how  the  judge  treated  people. 

Some  of  you  have  had  experience  as  judges.  All  of  you  have  had 
some  experience  as  practicing  attorneys  and  I  want  to  get  you  on 
the  record  on  the  question  of  judicial  temperament,  not  that  it  will 
do  any  good  if  you  turn  out  to  be  terrible,  but  I  would  like  you  all 
to  speak  to  that  issue  if  you  might. 

Judge  Fogel. 

Judge  FoGEL.  Senator  Durbin,  one  of  the  things  that  inspired  me 
to  become  a  judge  was  seeing  good  judicial  temperament  and  bad 
judicial  temperament.  The  negative  examples  probably  motivated 
me  more  than  the  positive  ones,  to  tell  you  the  truth,  and  I  think 
it  may  be  the  overarching  characteristic  of  a  good  judge  that  he  or 
she  treats  everyone  who  appears  before  him  or  her  with  the  utmost 
respect.  People  expect  that,  people  deserve  that,  and  it  seems  to  me 
that  temperament  is  the  key  to  everything  else  that  one  does  on 
the  bench.  So  I  totally  concur  with  your  sentiments. 

Senator  Durbin.  Judge  Young. 

Judge  Young.  Senator,  prior  to  taking  the  bench,  I  had  a  private 
practice  for  10  years  and  I  shared  the  same  experience  you  did.  I 
came  across  judges  who,  on  occasion,  did  not  show  the  best  tem- 
perament, but  I  also  came  across  a  lot  of  judges  who  showed  great 
temperament.  And  I  have  tried  in  my  last  8  years  to  model  myself 
after  those  judges  who  showed  good  temperament  and  to  treat  peo- 
ple like  I  would  like  to  be  treated  myself.  So  I  will  give  you  that 
promise. 

Senator  Durbin.  Thank  you. 

Ms.  MoUway. 

Ms.  MOLLWAY.  It  would  be  my  hope  that  I  would  be  able  to  be 
compassionate,  to  retain  humility,  and  also  to  be  a  good  listener. 
And  I  think  if  I  can  be  a  good  listener  that  everything  else  will  fol- 
low. I  think  it  is  impossible  for  a  judge  who  is  a  good  listener  to 
have  anything  but  a  good  temperament. 

Senator  Durbin.  Thank  you. 

Mr.  Shea. 

Mr.  Shea.  Senator  Durbin,  two  things.  One,  I  have  had  the  bene- 
fit of  practicing  in  my  counties  before  the  best  judge  I  have  ever 
seen  and  his  example  of  a  man  my  age  has  been  a  model  for  me. 
And  he  and  I  have  chatted  a  lot  about  the  need  to  make  people  feel 
welcome  in  your  courtroom  so  that  whatever  the  outcome,  they 
have  a  sense  that  justice  was  done. 

Two  examples.  One,  for  approximately  a  year,  I  investigated  on 
behalf  of  the  Commission  on  Judicial  Conduct  charges  of  wrong- 
doing against  judges  and  reviewed  files  and  made  recommenda- 
tions, and  in  the  course  of  doing  that,  recognized  that  frequently 
judges  who  became  embroiled  in  controversy  and  difficulty  were 
folks  who  were  disrespectful  of  litigants  and  of  the  lawyers  who  ap- 
peared before  them.  It  was  an  indelible  impression. 
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And  the  second  is  that  I  was  State  bar  president  and  a  nonvoting 
president  in  a  board  that  voted,  and  I  learned  humiUty  and  pa- 
tience and  the  abihty  to  Hsten.  And  as  a  State  bar  president,  you 
speak  for  all  the  lawyers,  so  you  really  don't — ^you  have  to  learn 
how  to  put  your  views  aside  and  preside,  and  that  is  what  I  did. 
And  I  think  both  those  examples  will  stand  me  well  if  I  am  con- 
firmed. 

Senator  DuRBIN.  Well,  I  thank  you  for  your  answers,  and  I  know 
that  we  think  in  terms  of  temperament  and  sensitivity  when  we 
are  speaking  of  those  who  serve  on  juries  and  those  who  are  wit- 
nesses in  a  case  or  might  be  in  the  audience  in  a  courtroom.  But 
I  also  ask  you  to  keep  a  soft  spot,  if  you  can,  if  you  reach  this  high 
position,  for  attorneys  as  well. 

I  recall  my  first  jury  trial.  Senator  Sessions,  in  a  Federal  court 
in  Springfield  when  I  stood  up  as  a  plaintiffs  attorney  and  rested 
my  case  before  I  had  moved  the  admission  of  my  evidence.  [Laugh- 
ter.] 

Judge  Harlington  Wood  said,  "Would  the  attorney  for  the  plain- 
tiff approach  the  bench?"  And  I  did,  along  with  the  attorney  for  the 
defendant,  and  he  said,  "I  think  you  forgot  something."  And,  thank 
goodness,  they  saved  me  that  embarrassment  and  it  all  ended  well, 
and  Judge  Wood  is  in  my  pantheon  of  great  Federal  judges  for 
showing  mercy  on  this  new  trial  attorney. 

Thank  you  for  your  appearance  today. 

Senator  SESSIONS.  Well,  I  understand.  I  hope  that  you  will  be 
tough  on  attorneys,  but  somewhat  forgiving,  too.  I  remember  the 
first  trial  I  tried  with  a  lawyer — it  was  his  first  trial,  and  after  the 
trial,  the  judge  called  us  up  before  the  bench  and  said,  "Grentlemen, 
I  would  like  you  to  have  a  brief  in  by  the  morning  on  why  you  have 
not  committed  reversible  error,"  talking  to  me.  And  so  I  didn't 
know  I  had,  and  neither  did  the  other  lawyer,  but  we  managed  to 
get  by  that.  It  is  a  challenge  to  handle  cases  well. 

Let  me  ask  you  about  something  that  is  controversial  and  very 
important,  and  that  is  the  Federal  Sentencing  Guidelines.  The  Con- 
gress of  the  United  States  determined  for  a  whole  lot  of  reasons — 
I  believe  Senator  Thurmond  and  Senator  Kennedy  both  came  to- 
gether on  it — to  set  objective  standards  for  sentencing. 

Two  of  you  have  been  State  judges.  Have  you  had  to  sentence. 
Judge  Fogel  and  Judge  Young — do  you  do  criminal  cases,  both? 

Judge  Young.  Yes. 

Judge  Fogel.  Yes,  sir. 

Senator  Sessions.  You  probably  have  had  a  good  bit  more  free- 
dom to  sentence  as  you  deem  fit  in  most  State  courts  than  you  do 
in  Federal  court.  And  for  the  new  judges,  if  you  just  relax  and  fol- 
low the  guidelines,  it  makes  life  a  lot  easier  when  you  go  home  at 
night,  you  have  just  followed  the  law,  whereas  in  State  court,  you 
could  give  a  person  20  years  or  probation.  A  pretty  tough  call  some- 
times. 

Anyway,  you  may  not  agree  with  those  guidelines,  but  it  seems 
to  me  as  a  Federal  prosecutor  for  12  years,  overall,  they  apply  and 
work  pretty  well,  and  they  do,  I  think,  reflect  the  will  of  the  public 
and  the  people  and  this  Congress.  And  I  am  willing  to  consider 
some  changes,  and  would  be  glad  to  hear  from  you  privately  or  oth- 
erwise if  you  think  changes  are  needed. 
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But  some  judges  have  indicated  an  unwillingness  to  follow  that. 
Before  you  are  confirmed,  I  would  like  to  know,  would  you  be  will- 
ing to  follow  the  Sentencing  Guidelines? 

Judge  Fogel. 

Judge  Fogel.  Senator,  California  has  had  a  determinant  sen- 
tencing law  now  for  about  15  years,  and  that,  combined  with  initia- 
tives that  have  passed  by  the  people,  have  significantly  limited  the 
sentencing  discretion  of  trial  judges.  I  have  had  to  live  with  that 
and  I  have  been  happy  to  live  with  it.  I  think  as  far  as  sentencing 
guidelines  are  concerned,  it  is  the  right  of  Congress  to  promulgate 
them  and  it  is  our  obligation  to  follow  them. 

Senator  Sessions.  Judge  Young. 

Judge  Young.  Senator,  Indiana  has  sentencing  guidelines  within 
a  broad  range  of  possibilities,  and  I  do  believe  it  is  the  prerogative 
of  the  Congress  to  set  sentencing  guidelines  in  the  Federal  system 
and  I  will  certainly  follow  those  guidelines. 

Senator  SESSIONS.  Ms.  Mollway. 

Ms.  Mollway.  I  would  welcome  the  guidance  that  is  provided  by 
the  guidelines  and  apply  those  guidelines. 

Senator  Sessions.  And  follow  them  as  they  are  written? 

Ms.  Mollway.  Yes. 

Senator  Sessions.  Mr.  Shea. 

Mr.  Shea.  Mr.  Chairman,  I  would  also  abide  by  the  guidelines 
and  follow  them. 

Senator  Sessions.  Briefly,  let  me  ask  you,  Mr.  Shea,  what  you 
would  consider  your  most  significant  legal  accomplishment. 

Mr.  Shea.  Well,  I  suppose,  in  one  sense  you  can  pick  out  a  case 
that  is  a  favorite.  In  another,  it  is  my  admission  to  the  American 
College  of  Trial  Lawyers.  There  are  many  fine  lawyers  that  are  my 
equals  who  are  not  in  the  college  and  I  understand  that. 

Senator  Sessions.  What  percentage  of  the  bar  do  you  think  is  a 
member  of  the  college? 

Mr.  Shea.  I  think  it  is  1  percent  of  those  in  each  State,  and  it 
is  the  highest  honor  I  have  received  in  my  career.  But  I  say  that 
with  humility  because  I  have  colleagues  who  are  equally  qualified 
and  whom  I  regard  as  fine  trial  lawyers  who  have  not  yet  been  ad- 
mitted and  whom  I  hope  will  join  me  there  in  the  State  of  Wash- 
ington. 

Senator  Sessions.  How  many  cases  do  you  think  you  have  tried 
before  a  jury? 

Mr.  Shea.  In  26  years,  dozens. 

Senator  Sessions.  Ms.  Mollway,  can  you  think  of  a  case  or  a 
legal  action  that  you  consider  to  be  particularly  memorable  for  you? 

Ms.  Mollway.  Yes.  I  have  had  one  case  that  went  to  the  U.S. 
Supreme  Court,  and  I  argued  that  in  1994  and  established  the  pre- 
emptive scope  of  the  Railway  Labor  Act.  It  was  a  Federal  preemp- 
tion case  versus  a  State  law  and  we  had  argued  on  behalf  of  a 
whistleblower  that  he  still  had  a  State  cause  of  action  that  he  could 
bring  to  court  and  we  prevailed.  And  that  was  a  very  humbling  ex- 
perience for  me  to  appear  before  the  U.S.  Supreme  Court,  and  a 
terrific  learning  experience,  and  I  am  grateful  that  I  had  that  expe- 
rience. 

Senator  SESSIONS.  Were  you  able  to  argue  the  case  yourself? 

Ms.  Mollway.  Yes,  yes,  I  did  argue  it. 
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Senator  Sessions.  That  is  a  rare  event. 

Ms.  MOLLWAY.  Yes. 

Senator  Sessions.  Judge  Young. 

Judge  Young.  Senator,  in  8  years  of  serving  as  the  Vanderburgh 
Circuit  Court  judge,  I  have  presided  over  approximately  175  jury 
trials  and  my  greatest  accomplishment,  I  think,  is  being  appointed 
and  reelected  twice  to  serve  as  circuit  court  judge.  I  enjoy  the  job 
very  much,  but  I  do  look  forward,  the  Senate  willing,  to  take  those 
accomplishments  across  the  street  and  use  those  slalls  that  I  have 
learned  in  the  Federal  district  court. 

Senator  Sessions.  Judge  Fogel. 

Judge  Fogel.  Senator,  I  think  probably  the  accomplishment  of 
which  I  am  the  most  proud  is  my  work  in  the  area  of  judicial  ethics 
and  conduct.  I  have  been  an  educator  in  that  field,  as  Senator  Fein- 
stein  said,  for  about  10  years.  I  helped  establish  a  system  in  Cali- 
fornia so  that  judges  accused  of  misconduct  could  get  confidential 
counseling  and  probably  find  a  way  to  resolve  the  problems  that  led 
to  their  being  involved  in  misconduct.  I  worked  as  a  consultant  to 
the  Judicial  Council,  the  Commission  on  Judicial  Performance,  and 
the  California  Judges  Association.  It  is  a  real  labor  of  love  for  me 
and  I  am  very  proud  of  it. 

Senator  Sessions.  Well,  I  am  sure  that  sensitizes  both  of  you,  I 
guess,  that  have  been  involved  in  that  to  maintain  high  personal 
standards.  But  do  you  think,  as  a  rule,  we  are  too  forgiving  of 
judges  for  misconduct? 

Judge  Fogel.  Senator,  I  think  that  is  a  tendency  we  have  be- 
cause I  think  one  can  underestimate  easily,  especially  if  you  stay 
in  the  legal  profession  for  a  long  time,  what  a  lawsuit  is  like  for 
a  litigant,  what  that  experience  is  like,  and  what  litigants  expect 
of  judges  in  terms  of  personal  conduct.  So  I  think  it  is  easy  to  mini- 
mize the  effect  of  judicial  misconduct  on  litigants,  and  so  I  think 
probably  I  would  agree  with  the  characterization  that  we  have  been 
a  bit  too  loose  about  it.  But  I  think  we  should  also  try  to  help  peo- 
ple who  can  be  helped  to  address  any  problems  that  they  have. 

Senator  Sessions.  Well,  sometimes  you  have  to  take  an  unpopu- 
lar stand  on  that.  I  had  the  misfortune  of  prosecuting  a  couple  of 
judges  one  time,  one  of  which  had  been  described  many  years  be- 
fore as  an  individual  who  combined  stupidity  with  malicious  con- 
duct, malicious  intent,  but  really  shouldn't  have  been  on  the  bench. 
And  I  think  we  do  need  to  do  that. 

Senator  Ashcroft,  I  have  finished  my  general  questioning.  All  of 
these  candidates  have  been  introduced.  They  have  their  names  be- 
fore you.  I  am  sure  you  have  a  list  of  the  nominees,  and  I  have 
asked  some  general  questions  and  so  has  Senator  Durbin.  I  would 
be  delighted  for  you  to  ask  any  questions  you  have,  and  thank  you 
for  your  service  on  this  committee. 

questioning  by  senator  ashcroft 

Senator  Ashcroft.  Well,  I  want  to  thank  the  chairman  for  pro- 
viding an  opportunity  for  me  to  be  here  this  afternoon.  I  have  been 
carrying  the  brunt  of  the  argument  on  one  side  of  the  issue  that 
is  currently  occupjdng  the  floor,  and  I  regret  my  inability  to  partici- 
pate more  thoroughly  in  this  particular  set  of  nominees. 

Judge  Young,  you  are  currently  a  judge  in  the  State  of  Indiana? 
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Judge  Young.  Yes,  sir. 

Senator  Ashcroft.  How  do  you  feel  that  the  role  of  a  Federal 
judge  differs  from  that  of  a  State  judge? 

Judge  Young.  Senator,  the  most  obvious,  at  least  in  Indiana, 
would  be  the  scope  of  your  jurisdiction.  Right  now,  I  am  the  judge 
of  a  single  county.  The  Southern  District  of  Indiana  encompasses 
approximately  60  counties,  with  a  great  deal  number  more  of  law- 
suits and  litigants  who  may  appear  before  the  court.  I  do  have  a 
busy  docket  in  my  present  court,  but  I  expect  the  docket  in  the 
Federal  district  court  to  be  much  busier. 

Senator  Ashcroft.  In  what  respect  do  you  think  that  the  failure 
of  a  right  to  exist  in  the  Constitution  reveals  the  will  of  the  people? 

Judge  Young.  Senator,  I  believe  the  Constitution  is  a  document 
that  has  served  us  all  well  for  over  200  years,  and  if  a  law  or  a 
statute  or  provisions  the  legislature  has  determined  to  be  silent, 
that  silence  may  also  reflect  the  will  of  the  people. 

Senator  ASHCROFT.  So  your  view  is  that  the  absence  of  the  ex- 
pression on  an  issue  by  the  Constitution  could  well  mean  that  it 
was  intended  not  to  address  it? 

Judge  Young.  That  is  correct,  Senator.  That  is  my  feeling. 

Senator  Ashcroft.  Judge  Fogel,  you  are  also  a  State  trial  judge 
in  California? 

Judge  Fogel.  That  is  right. 

Senator  Ashcroft.  When  you  were  in  private  practice,  you  spe- 
cialized in  mental  health  issues? 

Judge  Fogel.  Yes,  sir. 

Senator  Ashcroft.  Did  any  of  the  litigation  you  undertook  on  be- 
half of  mentally  disabled  individuals  when  you  worked  as  the  di- 
recting attorney  for  the  Mental  Health  Advocacy  Project  result  in 
negotiated  consent  decrees? 

Judge  Fogel.  No,  sir. 

Senator  ASHCROFT.  Did  not? 

Judge  Fogel.  Did  not. 

Senator  Ashcroft.  I  spent  some  time  as  attorney  general  of  my 
State  and  I  have  just  seen  where  consent  decrees  seem  to  bind 
States  for  a  long  period  of  time.  It  has  been  a  matter  of  concern 
to  me  and  there  don't  seem  to  be  ways  to  revisit  them. 

Judge  Fogel.  Senator  Ashcroft,  I  might  amplify  my  answer.  My 
approach  during  those  years  tried  to  avoid  that.  I  felt  that  trying 
to  resolve  matters  on  an  individual  basis,  tr3dng  to  negotiate  reso- 
lutions that  everyone  bought  into,  was  a  much  more  effective  way 
of  representing  my  clients  than  global  consent  decrees.  And  I  share 
your  concern.  I  think  consent  decrees  impose  burdens  on  judges 
that  judges  are  not  well-suited  to  fulfill  many  times. 

Senator  Ashcroft.  Ms.  Mollway,  it  has  come  to  my  attention 
that  you  served  on  the  board  of  directors  of  the  Hawaii  ACLU  from 
1995  to  1996,  is  that  correct? 

Ms.  Mollway.  Yes. 

Senator  ASHCROFT.  Were  those  the  specific  dates  or  was  it  a  2- 
year  responsibility? 

Ms.  Mollway.  It  was  a  20-month  period  that  I  was  on  the  board. 

Senator  AsHCROFT.  Were  there  policy  positions  that  were  advo- 
cated by  the  Hawaii  ACLU  while  you  were  a  board  member  with 
which  you  disagreed? 
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Ms.  MOLLWAY.  I  cannot  think  of  any,  but  I  will  say  that  while 
I  was  on  the  board  the  main  function  that  we  had  was  more  admin- 
istrative. There  were  many  policies  that  had  been  decided  upon 
long  before  I  came  on  the  board.  And  once  the  board  has  set  a  pol- 
icy, it  was  the  practice  of  the  Hawaii  ACLU  to  then  delegate  the 
implementation  of  the  policy  to  a  committee,  so  that  when  a  com- 
mittee was  concerned  that  it  might  be  deviating  from  the  policy  it 
would  come  to  the  board  for  guidance.  But  there  was  no  such  devi- 
ation from  preset  policy  that  occurred  while  I  was  a  member  of  the 
board. 

Senator  ASHCROFT.  Do  you  have  any  doubts  about  the  constitu- 
tionality of  Federal  statutes  authorizing  the  death  penalty? 

Ms.  MOLLWAY.  I  do  not.  The  U.S.  Supreme  Court  has  spoken  on 
that  and  I  can  certainly  follow  that  law  and  I  intend  to  if  I  am 
lucky  enough  to  be  confirmed. 

Senator  Ashcroft.  And  you  would  not  have  any  inordinate  inca- 
pacity, or  you  would  not  be  prevented  by  things  you  believe  from 
imposing  the  death  penalty  if  necessary? 

Ms.  MOLLWAY.  There  is  nothing  in  my  beliefs  that  would  prevent 
me  from  imposing  the  death  penalty  or  following  any  other  law. 

Senator  ASHCROFT.  Is  that  an  answer  which  you  could  find  ac- 
ceptable, Mr.  Shea? 

Mr.  Shea.  Yes,  Senator. 

Senator  AsHCROFT.  And  for  you,  Mr.  Young? 

Judge  Young.  Yes,  Senator. 

Senator  ASHCROFT.  And  for  you,  Mr.  Fogel? 

Judge  FoGEL.  Yes,  Senator. 

Senator  ASHCROFT.  Thank  you  very  much. 

Senator  Sessions.  Funny,  I  did  not  ask  that  question. 

Senator  Ashcroft.  In  the  summer  of  1995,  Ms.  Mollway,  the  Ha- 
waii ACLU  published  a  newsletter  stating  the  group's  support  for 
revisions  of  the  Hawaii  Criminal  Code  that  would  largely  eliminate 
mandatory  minimum  sentences.  If  you  agree  with  that  position,  do 
you  have  any  concerns  about  the  use  of  mandatory  minimum  sen- 
tences in  the  U.S.  Code? 

Ms.  Mollway.  I  have  no  problem  with  mandatory  sentences.  I 
will  say  that  although  I  know  that  such  a  flier  was  included  in  the 
materials  that  I  did  submit  to  this  committee,  it  was  not  a  flier 
that  I  saw  beforehand.  I  believe  the  first  time  I  saw  it,  it  may  have 
been  sent  to  me,  but  the  first  time  I  paid  any  attention  to  it  was 
when  we  sent  it  to  the  committee. 

Senator  ASHCROFT.  In  the  summer  of  1995,  the  Hawaii  ACLU 
published  a  newsletter  stating  the  group's  opposition  to  a  local  or- 
dinance banning  sleeping  in  public  parks  overnight.  It  appears  that 
in  earlier  testimony  concerning  the  ordinance,  the  executive  direc- 
tor of  the  ACLU  testified  that  the  ordinance  raised  constitutional 
concerns. 

Do  you  have  constitutional  concerns  with  that  kind  of  ordinance? 
Would  you  explain  them  if  you  do? 

Ms.  Mollway.  I'm  sorry,  Senator,  but  I  did  not  study  that  pre- 
cise ordinance  and  so  it  is  difficult  for  me  to  address  that  particular 
issue. 

Senator  Ashcroft.  I  think  it  is  fair  that  you  might  not  have  read 
that. 
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In  the  summer  of  1995,  the  ACLU-Hawaii  published  a  newsletter 
stating  the  group's  opposition  to  the  Federal  Stop  Turning  Out 
Prisoners  Act  because,  if  passed,  the  Spear  Prison  Consent  Decree, 
which  has  been  so  important  to  Hawaii's  prison  system,  will  be  im- 
mediately terminated. 

Is  that  the  position  of  the  ACLU  with  which  you  have  familiarity 
and  upon  which  you  could  comment? 

Ms.  MOLLWAY.  I  have  some  general  familiarity  with  it,  but, 
again,  that  particular  legislation  is  not  something  that  I  studied 
enough  to  render  an  opinion  on.  I  will  say  that  the  particular  con- 
sent decree  had  been  in  existence  for  many  years  before  I  went  on 
the  board.  And  it  is  my  understanding  from  being  on  the  board 
that  although  I  certainly  understand  your  concern  about  consent 
decrees  that  that  particular  one  was  a  cooperative  consent  decree 
that  I  believe  the  State  of  Hawaii  was  very  happy  about.  It  wel- 
comed the  oversight  of  the  court. 

Senator  ASHCROFT.  In  January  1995  testimony  against  the  com- 
munity notifications  provisions  contained  in  pending  sex  offender 
legislation,  the  executive  director  of  the  Hawaii  ACLU  testified 
that  if  a  court  can  be  convinced  that  community  notification  is  pun- 
ishment, then  the  convicted  sex  offender  is  entitled  to  the  protec- 
tion of  due  process  and  notification  may  raise  double  jeopardy  con- 
cerns. 

You  may  or  may  not  be  familiar  with  this,  but  I  think  it  is  appro- 
priate for  us  to  be  able  to  provide  notification.  Do  you  have  a  view 
that  is  consistent  with  the  ACLU's  there,  or  is  it  distinguishable 
from  that? 

Ms.  MOLLWAY.  I  am  sorry  to  sound  so  ignorant  so  often.  Senator 
Ashcroft,  but  again,  you  know,  I  do  not  have  a  view  one  way  or  the 
other  on  this  particular  issue  without  having  a  particular  statute 
in  front  of  me  where  I  can  look  at  the  language. 

Senator  Ashcroft.  I  have  no  further  questions. 

Senator  SESSIONS.  All  right,  very  good.  We  are  pleased  to  be 
joined  by  the  ranking  member  of  the  committee.  Senator  Leahy. 

QUESTIONING  BY  SENATOR  LEAHY 

Senator  Leahy.  Thank  you,  Mr.  Chairman. 

Senator  Sessions.  You  will  be  recognized  for  3  minutes.  [Laugh- 
ter.] 

Just  kidding. 

Senator  Leahy.  I  cannot  even  clear  my  throat  in  that  amount  of 
time.  [Laughter.] 

Mr.  Fogel,  let  me  ask  you,  would  you  feel  bound  by  the  decisions 
of  your  circuit? 

Judge  Fogel.  Yes,  Senator.  They  are  over  me  and  I  am  required 
under  the  principles  of  stare  decisis  to  follow  their  rulings. 

Senator  Leahy.  And  absent  a  decision  by  them,  a  decision  by  the 
Supreme  Court  or  a  decision  of  the  Supreme  Court,  in  any  event? 

Judge  Fogel.  That  is  correct. 

Senator  Leahy.  Mr.  Young,  the  same  answer? 

Judge  Young.  Yes,  I  would.  Senator. 

Senator  Leahy.  Ms.  Mollway,  the  same  answer? 

Ms.  Mollway.  I  have  the  same  answer. 

Senator  Leahy.  Mr.  Shea,  the  same  answer? 
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Mr.  Shea.  Yes,  Senator. 

Senator  Leahy.  And,  Ms.  Mollway,  on  the  question  of  mandatory 
sentences,  there  are  some  laws  that  on  cases  coming  before  a  Fed- 
eral court  have  mandatory  sentences  written  into  the  law.  And  as- 
suming there  has  not  been  an3rthing  to  declare  that  law  unconstitu- 
tional, would  you  have  any  difficulty  in  following  that  law? 

Ms.  Mollway.  No  difficulty. 

Senator  Leahy.  And  by  the  same  token,  if  the  law  was  changed 
to  remove  either  the  minimum  or  change  some  of  the  penalties, 
then  you  would  operate  under  that  law,  is  that  correct? 

Ms.  Mollway.  That  is  correct. 

Senator  LEAHY.  Is  it  safe  to  say  that  no  matter  what  the  law 
might  be,  no  matter  what  your  personal  feelings  are,  if  the  law  was 
constitutional,  valid  on  its  face,  you  would  apply  it,  is  that  correct? 

Ms.  Mollway.  That  is  correct. 

Senator  Leahy.  And  I  might  say  that  has  really  been  a  hallmark 
of  your  career;  I  think  a  very  significant  career.  I  was  impressed 
with  what  all  of  the  members  of  the  Hawaiian  delegation  said 
about  you.  In  fact,  I  was  quite  impressed  with  what  was  said  about 
each  one  of  you  by  your  delegations.  It  has  been  my  experience  that 
people  do  not  get  to  that  green  felt  table  without  having  gone 
through  quite  a  vetting.  You  have  been  looked  at  by  the  FBI.  You 
have  been  looked  at  by  your  bar  association,  certainly  looked  at  by 
the  press,  looked  at  by  members  of  your  delegation,  as  each  of  you 
have,  in  many  instances  by  a  bipartisan  delegation.  And  each  of 
you,  I  have  noticed,  have  support  of  a  bipartisan  nature. 

I  mention  this,  Mr.  Chairman,  because  I  have  a  rule  of  thumb. 
My  rule  of  thumb  is  this,  and  it  was  the  same  when  I  sat  here  on 
the  nominees  of  President  Ford,  of  President  Carter,  of  President 
Reagan,  of  President  Bush,  and  now  President  Clinton.  Some  Re- 
publicans, some  Democrats,  some  more  conservative,  some  more 
liberal,  from  all  over,  men  and  women — the  question  I  have  always 
asked  myself  as  one  who  spent  a  lot  of  time  in  trial  courts — and 
I  have  tried  a  lot  of  cases — I  look  at  them  and  I  say,  how  would 
I  feel  if  I  went  before  that  judge? 

This  month,  I  am  plaintiff.  Next  month,  I  am  defendant.  Third 
month,  I  am  the  litigant,  personally.  Would  I  feel  comfortable? 
Would  I  feel  comfortable  going  before  them  that  my  case  would  be 
heard  on  the  merits?  They  may  agree  or  disagree,  but  be  heard  on 
the  merits  and  nothing  else,  not  who  I  am,  not  where  I  am  from, 
not  whether  I  am  wealthy,  not  whether  I  am  poor,  not  whether  I 
am  a  minority  or  no  matter  what  the  issue  is.  Would  I  be  heard 
the  same? 

I  must  say  from  what  I  have  heard  of  your  testimony,  what  I 
have  read  of  your  background — I  have  gone  through  the  reports  of 
the  committee — I  would  have  no  difficulty  and  will  vote  to  confirm 
each  one  of  the  four  of  you. 

Thank  you,  Mr.  Chairman. 

Senator  Sessions.  Thank  you.  Senator  Leahy. 

It  is  an  important  process.  Each  Senator,  interestingly,  has  some 
different  view  of  what  standards  and  what  they  consider  to  be  im- 
portant. I  practiced  15  years  before  Federal  judges  full-time  as  an 
assistant  U.S.  attorney  and  U.S.  attorney.  Practicing  before  a  great 
district  judge  is  one  of  the  greatest  things  that  can  happen  to  you. 
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Federal  court  is  always  a  little  special  to  me  and  I  hold  it  in  high- 
est esteem  and  I  know  Senator  Leahy  does.  He  has  been  a  former 
prosecutor,  himself. 

Let  me  ask  you  a  couple  of  questions,  Ms.  Mollway. 

In  Hawaii,  we  had  the  controversy  over  the  same-sex  marriage 
issue.  Has  the  Hawaiian  ACLU  taken  a  position  on  same-sex  mar- 
riages and,  if  so,  do  you  agree  with  that  position? 

Ms.  Mollway.  I  will  say  that  the  Hawaii  ACLU  had  taken  a  po- 
sition many  years  before  I  became  a  board  member,  and  even  be- 
fore I  became  a  board  member  the  Hawaii  Supreme  Court  ruled 
that  under  the  State  constitution  there  had  to  be  a  compelling 
State  interest  in  order  for  the  State  to  deny  a  marriage  license  to 
a  same-sex  couple. 

By  the  time  I  came  on  the  board,  there  was  already  that  Hawaii 
Supreme  Court  ruling  and  the  ACLU's  position  had  thus  not  only 
been  put  into  play,  but  had  also,  in  fact,  been  accepted  by  the  Ha- 
waii Supreme  Court  and  it  did  not  come  up  while  I  was  on  the 
board  of  the  ACLU  for  me  to  address  that  issue. 

Senator  Sessions.  So  it  is  something  that  you  had  not  taken  any 
active  position  on  either  before  or  after  the  ruling? 

Ms.  Mollway.  There  was  no  opportunity — well,  there  was  no 
reason  for  me  to  address  that  issue,  yes. 

Senator  Sessions.  With  regard  to  the  American  Civil  Liberties 
Union,  for  the  reasons  previously  stated,  I  recognize  they  take  posi- 
tions I  agree  with  and  some  positions  I  do  not  agree  with,  but  you 
were  on  the  board  in  1995, 1  believe,  is  that  correct? 

Ms.  Mollway.  Yes. 

Senator  Sessions.  I  was  involved  for  a  good  while  in  my  home- 
town of  Mobile  in  a  citizens  effort  to  reduce  drug  abuse  in  the  com- 
munity, and  one  of  the  things  that  we  dealt  with  and  I  have  over 
the  years  come  to  believe  is  one  of  the  most  effective  things  pos- 
sible is  drug  testing  in  the  workplace.  It  helps  people  stay  free  of 
drugs.  It  encourages  them  not  to  use  drugs  because  they  know  they 
will  be  tested,  in  my  opinion,  and  as  a  result  they  are  less  likely 
to  toy  with  them,  play  with  them,  become  addicted  to  them,  and 
injure  fellow  workers  or  other  people. 

The  director  there,  Patrick  Talmai,  stated  in  February  1995, 
"The  ACLU  opposes  random  and  indiscriminate  drug  testing  in  the 
workplace  not  only  on  privacy  grounds,  but  also  because  such  drug 
testing  does  not  detect  current  impairment." 

Let  me  ask  you,  first,  is  that  a  statement  with  which  you  are  fa- 
miliar with?  Were  you  aware  that  he  made  such  a  statement? 

Ms.  Mollway.  I  was  aware  that  the  ACLU  was  taking  positions 
on  particular  drug-testing  litigation  that  was  before  our  legislature. 
But  at  the  same  time,  the  particular  statement  that  you  are  refer- 
ring to,  Mr.  Chairman,  came  to  my  attention  as  an  attachment  to 
a  board  packet  after  the  testimony  had  been  given. 

Senator  Sessions.  Does  that  reflect  your  view? 

Ms.  Mollway.  This  is  not  a  particular  piece  of  legislation  that 
I  have  studied,  so  I  cannot  say  without  having  the  legislation  in 
front  of  me  that  Mr.  Talmai  had  been  addressing — whether  I 
agreed  with  him  or  not.  But  I  will  say  that  in  my  private  practice, 
I  represent  employers  and  we  have  given  employers  advice  on 
whether  they  may  drug-test  and,  if  so,  in  what  manner  they  may 
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test  their  employees  so  as  not  to  run  afoul  of  the  Constitution.  And 
obviously,  if  I  represent  employers  on  that  question,  it  is  precisely 
because  the  employers  desire  to  conduct  that. 

Senator  Sessions.  Would  you  oppose  drug  testing  in  a  workplace 
on  privacy  grounds  and  because  such  drug  testing  does  not  detect 
current  impairment?  Do  you  agree  with  that  position? 

Ms.  MOLLWAY.  Again,  without  a  particular  policy  in  front  of  me 
or  a  particular — 

Senator  Sessions.  This  is  just  a  statement.  He  made  a  state- 
ment. Do  you  agree  with  that  statement? 

Ms.  MOLLWAY.  I  believe  he  was  making  the  statement  in  the  con- 
text of  a  particular  bill.  And  I  do  not  have  the  bill  in  front  of  me 
and  I  do  not  believe  I  have  ever  seen  that  bill,  and  so  it  is  difficult 
for  me  to  say  whether  I  agree  with  him  in  a  vacuum. 

Senator  Sessions.  Well,  I  do  not  have  the  bill  before  me  either, 
but  there  was  a  general  statement  made  unattached  to  a  piece  of 
legislation.  And  I  guess  the  reason  I  am  raising  this  is  you  will  be 
given  a  lifetime  appointment  and  you  will  be  required  probably  to 
deal  with — somebody  is  always  challenging  everything  anybody 
does  in  this  Grovernment  in  court. 

And  so  employers  are  tr3dng  to  improve  their  workplace,  improve 
the  lives  of  their  employees,  and  you  are  a  judge  and  the  ACLU 
lawyer  comes  up  and  says,  oh,  you  cannot  drug-test  employees,  you 
cannot  fire  them  or  put  them  into  mandatory  counseling  because 
it  violates  their  privacy  rights.  Does  that  strike  you  as  a  good  legal 
position? 

Ms.  MOLLWAY.  I  will  say,  Mr.  Chairman,  that  I  will  apply  the 
law  that  governs  that  kind  of  activity  and  I  have  nothing  in  my 
background,  whether  it  is  membership  on  the  board  of  the  ACLU 
or  even  my  private  practice  representing  employers  who  desire  to 
implement  drug  testing  programs,  that  would  cause  me  to  deviate 
from  the  law. 

Senator  SESSIONS.  Well,  you  have  declined  to  tell  us  what  you 
think  about  it. 

Ms.  Moll  WAY.  I  think  this  is  an  issue  that  is  always  coming  be- 
fore the  courts  and  I  am  concerned  that  I  not  either  take  a  position 
or  appear  to  have  already  prejudged  the  situation.  But  I  do  reaf- 
firm that  I  have  nothing  in  my  personal  beliefs  that  would  prevent 
me  from  following  the  applicable  law. 

Senator  Sessions.  OK.  Senator  Leahy,  do  you  have  anything 
else? 

Senator  Leahy.  Let  me  make  sure  I  understood.  You  said  that 
you  have  also  represented  employers  who  would  be  wanting  to  do 
drug  testing  as  part  of  whatever  their  employment  standards  are, 
is  that  correct? 

Ms.  MoLLWAY.  Yes. 

Senator  Leahy.  And  you  did  not  have  any  problem  with  doing 
that? 

Ms.  MOLLWAY.  Not  with  the  drug  testing.  It  is  not  a  blanket  ban 
on  drug  testing.  No,  I  had  no  problem  in  that  regard. 

Senator  LEAHY.  Thank  you,  Mr.  Chairman. 

Senator  SESSIONS.  Well,  I  guess  the  reason  that  comes  to  mind 
for  me  so  clearly  is  that  I  am  a  believer  very  strongly  that  the  judi- 
ciary needs  to  be  availed  of  information  that  can  be  given  to  it  by 


51 

drug  testing.  We  had  before  this  committee  Mr.  Eric  Holder,  who 
was  U.S.  attorney  here  in  the  District  of  Columbia  and  had  been 
a  Federal  judge  in  the  District  of  Columbia  and  he  was  being  nomi- 
nated by  President  Clinton  to  be  the  Deputy  Attorney  Greneral,  sec- 
ond in  command. 

And  I  asked  him  as  a  judge,  how  did  he  feel  that  it  was  beneficial 
for  him  to  have  information  on  arrestees  when  he  is  deciding  bail 
or  sentence,  whether  or  not  they  were  using  drugs.  And  he  said, 
absolutely.  And  I  asked  him  did  he  favor  that  as  a  integral  part 
of  the  criminal  justice  system  and  he  said,  yes,  he  did,  not  because 
we  want  to  catch  somebody  using  drugs  and  try  to  convict  them  on 
a  positive  drug  test,  but  because  judges  need  to  know  whether  or 
not  this  criminal  act  may  be  driven  by  drug  use  and  whether  or 
not  they  need  to  be  on  some  special  monitoring  or  that  kind  of 
thing  as  a  condition  of  release. 

So  I  think  we  have  much  excited  ourselves  about  constitutional 
rights  sometimes  with  regard  to  drug  testing  that  go  beyond  my 
view  of  what  is  required  by  the  law  and  the  Constitution. 

At  any  rate,  you  testified  very  well,  Ms.  Mollway.  I  appreciate 
your  integrity  and  honesty,  and  all  of  you.  It  has  been  a  pleasure 
for  me  to  chat  with  you  about  the  most  important  position  which 
I  suspect  that  you  will  be  about  to  undertake.  I  think  you  will 
enjoy  it.  I  trust  that  you  will  and  you  will  give  dedicated  service 
to  the  citizens  of  this  country. 

Thank  you  very  much. 

We  are  adjourned. 

[Whereupon,  at  5:05  p.m.,  the  committee  was  adjourned.] 
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Who's  Who  in  American  Law 

Who's  Who  in  America 
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9.       Bar  ASSOCIATIONS;  List  all  bar  associations,  legal  or  judicul- 

RELATED  COMMITTEES  OR  CONFERENCES  OF  WHICH  YOU  ARE  OR  HAVE 
BEEN  A  MEMBER  AND  GIVE  THE  TITLES  AND  DATES  OF  ANY  OFFICES  WHICH 
YOU  HAVE  HELD  IN  SUCH  GROUPS. 

American  Bar  Association: 

Litigation  Section 

Intellectual  Property  Section 

Antitrust  Section 

Annual  Meeting  Committee,  Vice  Chair  (1995-96) 

House  of  Delegates 

lOLTA  -  National  Association  of  Interest  on  Lawyer  Trust  Account  Programs 
Board  of  Directors  and  Treasurer  ( 1 99 1  -92)  > 

Committee  on  Delivery  of  Legal  Services  (access  for  middle  income  persons) 
Fellow-American  Bar  Foundation 
American  Law  Institute 

American  Intellectual  Property  Law  Association 
American  Arbitration  Association  -  Large  Complex  Case  Program 
Federal  Court  Activities: 

Federal  Bar  Association  of  the  Western  District  of  Washington  -  Board  of  Trustees 
and  President  (1986-1989) 

Lawyer  Representative  to  the  Ninth  Circuit  Judicial  Conference 

Ninth  Circuit  Gender  Bias  Task  Force 

Service  as  federal  court  mediator 

Participation  in  lawyers'  panel  on  Proposed  Long  Range  Planning  for  the  Federal 
Courts 

Pro  Bono  Panel  -  Western  District  of  Washington 

Federal  Judicial  Nomination  Commission  for  the  Western  District  of 
Washington 
Mayor's  Municipal  Court  Committee 
Washington  State  Bar  Association 

Judicial  Recommendation  Committee,  Chair  (1990) 

Washington  State  Bar  Association  Credit  Union,  Board  of  Directors  (1976-1979) 
King  County  Superior  Court  -  Arbitrator 
King  County  Bar  Association 

Board  of  Trustees  and  Secretary  (1984-87) 

Young  Lawyers  Board  of  Trustees  (1979-80) 

Judicial  Evaluation  Committee 

Judicial  Conferencing  Committee 
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Awards  Committee 

CLE  Committee 

Long  Range  Planning  Committee 
Washington  Women  Lawyers 

Co-President  (1979) 
Washington  State  Trial  Lawyers  Association 
ACLU  Legal  Committee,  Chair  (1983-85) 
Legal  Foundation  of  Washington 

Board  of  Directors  and  President  (1986-91) 
Lawyer  Volunteers  in  Corrections 
Northwest  Women's  Law  Center,  Legal  Committee 

National  Institute  for  Trial  Advocacy,  Faculty  (Advanced  and  Basic  Sessions) 
The  Public  Defender 

Board  of  Directors  (1982-83) 

10.     Other  Memberships:  List  all  organizations  to  which  you  belong 

THAT  are  active  IN  LOBBYING  BEFORE  PUBLIC  BODIES.   PLEASE  LIST  ALL 
OTHER  ORGANIZATIONS  TO  WHICH  YOU  BELONG. 

In  addition  to  bar/legal  organizations  listed  above,  other  organizations  involved 
in  lobbying  include: 

Girl  Scouts  of  the  U.S.A. 
Corporate  Council  for  the  Arts 
Washington  Council  on  International  Trade 

Other  Memberships: 

Girl  Scouts  of  the  U.S.A.,  National  Board  of  Directors  (1978-1987);  Troop  Leader; 

Governance  Committee  (1995-present) 
Corporate  Coimcil  for  the  Arts,  Board  of  Trustees,  Executive  Committee  (1988- 

Present);  Co-Chair  1991  Campaign 
Washington  Coimcil  on  International  Trade,  Executive  Committee  (1994-Present) 
Children's  Museum  Campaign  Advisory  Committee  (1994-  Present) 
Washington  Athletic  Club 
Mercer  Island  Country  Club  (Swim  &  Tennis) 
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11.      roijRT  admission;  List  all  courts  in  which  you  have  been 

ADMITTED  TO  PRACTICE,  WITH  DATES  OF  ADMISSIONS  AND  LAPSES  IF  ANY 
SUCH  MEMBERSHIPS  LAPSED.   PLEASE  EXPLAIN  THE  REASON  FOR  ANY 
LAPSE  OF  MEMBERSHIP.  GIVE  THE  SAME  INFORMATION  FOR 
ADMINISTRATIVE  BODIES  WHICH  REQUIRE  SPECL\L  ADMISSION  TO 
PRACTICE. 

State  ofWashington  Supreme  Court  1975 

District  of  Columbia  Court  of  Appeals  1983 

U.S.  Supreme  Court  1980 

U.S.  Courtof  Appeals  for  the  Ninth  Circuit  1978 

U.S.  Court  of  Appeals  for  the  District  of  1 979 

Columbia  Circuit 

U.S.  Court  of  Appeals  for  the  Federal  Circuit  1992 

U.S.  District  Court,  W.D.  Wash.  1975 

U.S.  District  Court,  N.D.  Ca.  1987 

U.S.  Claims  Court  (now  Court  of  Federal  1990 

Claims) 
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12.     Published  Writings:  Listthetitles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  materul  you  have 
written  or  edited.  please  supply  one  copy  of  all  published 
mateiual  not  readily  available  to  the  committee.  also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  if  there  were  press  reports 
about  the  speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

"Japanese  Women's  Forum  with  a  Girl  Scout  Focus,"  The  Girl  Scout 
Connection  (Spring  1995) 

"Trade  Secret  Litigation  in  the  United  States,"  (New  York  Bar  Ass'n  1995) 

"The  Road  to  China—Navigating  the  Intellectual  Property  Maze  in  China," 
Road  to  Asia—New  Dimensions  in  Entertainment  (1994)  (with  Ping  Kiang) 

"China  Begins  Revolution  in  Intellectual  Property,"  National  Law  Journal 
(Oct.  3 1,  1994)  (with  Ping  Kiang) 

"Trade  Secret  Protection  in  Japan:  A  New  Era,"  2  International  Computer 
Lawyer  19  (Jan.  1994) 

"Trade  Secrets  in  Biotechnology— Preventing  Disclosure  and  Misuse,"  (CLE 
International  1994)  (with  Kate  McKerrigan) 

"Client  Relations  for  Litigation  Lawyers,"  ABA  Women  Advocate  Conference 
(1994) 

Contributing  Author,  Covenants  Not  to  Compete  (TechLaw  Group  1994) 
[Compilation  of  state-by-state  summary  of  law  on  covenants  not  to 
compete;  available  for  review  upon  request.] 

"Japan  Views  Options  to  Increase  Protection  of  Its  Trade  Secrets,"  National 
Law  Journal  (No\.  1,  1993) 

"The  Promise  of  a  New  World  Information  Order,"  The  Knowledge  Economy 
(Aspen  Institute  1993;  reprinted  by  U.S.  Information  Agency)  (with  Peter 
Cowhey) 

"The  Information  Age  Ignites  a  Legal  Boom,"  National  Law  Journal  (Nov.  29, 
1993)  (with  Greg  Wrenn) 
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"Preliminary  Relief—Temporary  Restraining  Orders  and  Preliminary 
Injunctions,"  (Practicing  Law  Institute  1992) 

"Rule  65  Injunctions,"  Washington  Civil  Procedure  Deskbook  (Wash.  State  Bar 
Ass'n  1992)  (with  John  Albrecht) 

"Trial  Techniques  in  Trade  Secret  Litigation,"  Intellectual  Property  Counseling 
and  Litigation  (Matthew  Bender  1992)  (with  Heidi  Sachs) 

"The  Stakes  on  Secrecy  Are  Rising,"  National  Law  Journal  (Feb.  24,  1992) 
(with  Greg  Wrenn) 

"Alternate  Dispute  Resolution-Hybrid  Solutions— How  to  get  your  case  out 
of  litigation  and  into  mediation,  arbitration  or  other  ADR  forum,"  (Judicial 
Arbitration  and  Mediation  Service/Perkins  Coie  1992) 

"Competitors  Settle  High-Stakes  Suit  by  Mediation,"  World  Arbitration  Report 
(Aug.  1991)  (with  Tom  Boeder) 

"Trade  Secret  Litigation:  Noncompetition  Covenants,  Nondisclosure 
Agreements,  Software  Protection"  (Nov.  1991) 

Consulting  Editor,  Family  Law  Deskbook  (Wash.  State  Bar  Ass'n  1991) 
[Two-volume  set  on  general  family  law;  available  for  review  upon 
request.] 

"Statutory  Protection:  Trade  Secrets  and  Trademarks,"  (Wash.  State  Bar  Ass'n 
1990) 

"A  Girl  Scout's  Guide  to  New  York"  (1990) 

"Protecting  Your  Confidential  Information:  Trade  Secrets  and  Unfair 
Competition,"  (Council  on  Education  Management  1989) 

"Antitr\ist  Precedent  Set  in  Windshield  Case,"  Seattle  Daily  Journal  of 
Commerce  {Mzi.  18,  1988)  (with  Tom  Boeder) 

"Boeing  Company  Ruling  Sets  Trade  Secret  Precedent,"  Puget  Sound  Business 
Journal  (Mar.  21,  1988)  (with  Tom  Boeder) 

"Protecting  a  Finn's  Confidential  Computer  Data,"  Puget  Sound  Business 
Journal  (Oct.  3,  I9ii) 
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"Preliminary  Injunctions  and  Temporary  Restraining  Orders-Rule  65," 
(Seattle-King  Co.  Bar  Ass'n  1987) 

"Practical  Aspects  of  Trade  Secret  Protection,"  (Pacific  Rim  Computer  Law 
Institute  1986) 

"Strip  Searches  Are  Alive  and  Well,"  ABA  Human  Rights  Magazine  (Spring 
1985) 

"National  Program  Conferences:  Something  New  in  Girl  Scouting,"  Girl  Scout 
Leader  (Sept.  1980) 

"Trial  Strategy  in  a  Commercial  Case:  Focus  on  Pretrial  Investigation  and 
Discovery,"  (Wash.  Legal  Assistants  1979) 

"Property  Agreements-from  Marvin  to  Hadley"  (Wash.  State  Bar  Ass'n  1979) 

"Developments  in  Constitutional  Law"  (Washington  Women  Lawyers  CLE 
1978) 

Project  Director,  Women  and  the  Law  in  Washington  State  (Seattle  Madrona 
Press,  1977) 

"Recent  Developments:  Foreign  Trade  Export-Import  Bank  Extension  of 
Credits  to  the  U.S.S.R.,"  6  Law  &  Policy  in  International  Business  1270 
(1970) 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date 
of  your  last  physical  examination. 

Excellent. 

Last  physical:  December  1996 

14.  JUPICUL  OFnCE:   State  (CHRONOLOGICALLY)  ANY  JUDICIAL  OmCES 
YOU  HAVE  HELD,  WHETHER  SUCH  POSITION  WAS  ELECTED  OR  APPOINTED, 
AND  A  DESCRIPTION  OF  THE  JURISDICTION  OF  EACH  SUCH  COURT. 

None.  ■ 
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15.  Citations;  If  you  are  or  have  been  a  judge,  provide:  (i)  citations 

FOR  THE  TEN  MOST  SIGNIFICANT  OPINIONS  YOU  HAVE  WRITTEN;  (2)  A 
SHORT  SUMMARY  OF  AND  CITATIONS  FOR  ALL  APPELLATE  OPINIONS  WHERE 
YOUR  DECISIONS  WERE  REVERSED  OR  WHERE  YOUR  JUDGMENT  WAS 
AFFIRMED  WITH  SIGNIFICANT  CRITICISM  OF  YOUR  SUBSTANTIVE  OR 
PROCEDURAL  RULINGS;  AND  (3)  CITATIONS  FOR  SIGNinCANT  OPINIONS  ON 
FEDERAL  OR  STATE  CONSTITUTIONAL  ISSUES,  TOGETHER  WITH  THE 
CITATION  TO  APPELLATE  COURT  RULINGS  ON  SUCH  OPINIONS.   IF  ANY  OF 
THE  OPINIONS  LISTED  WERE  NOT  OFFICL\LLY  REPORTED,  PLEASE  PROVIDE 
COPIES  OF  THE  OPINIONS. 

Not  Applicable. 

16.  PUBLIC  Office;  State  (chronologically)  any  public  ofhces  you 
have  held,  other  than  judicial  ofnces,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  ofrce. 

White  House  Fellow  -  Appointed  by  President  through  Commission  on  White 
House  Fellowships,  September  1980- August  1981. 

17.  LEGAL  Career; 

a.       Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the 
period  you  were  a  clerk; 

No. 

2.  WHETHER  YOU  PRACTICED  ALONE,  AND  IF  SO,  THE  ADDRESSES 
AND  DATES; 

No. 
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3.  THE  DATES,  NAMES  AND  ADDRESSES  OF  LAW  FIRMS  OR 

OFFICES,  COMPANIES  OR  GOVERNMENTAL  AGENCIES  WITH 
WHICH  YOU  HAVE  BEEN  CONNECTED,  AND  THE  NATURE  OF 
YOUR  CONNECTION  WITH  EACH; 

Law  Firm  Experience 

1975  -  Present 

Perkins  Coie 

1201  Third  Avenue,  40th  Floor 

Seattle,  Washington  98101 

1975-79  Associate,  Seattle,  Washington 

1979-80  Associate,  Washington,  DC.  (1  was  asked  to  go  to 

Washington,  D.C.  with  one  other  lawyer  to  open  the 
firm's  Washington,  D.C.  office) 

1 98 1  -94  Partner,  Seattle,  Washington 

1995-1996  Partner,  Seattle,  Washington  and  Washington,  D.C. 

1996-present       Partner,  Seattle,  Washington 

White  House  Fellowship 

1980-81 

White  House  Fellow 

Special  Assistant  to  the  Secretary  of  the  Interior 

Department  of  the  Interior 

1849  C  Street,  N.W. 

Washington,  DC.  20240 


-12- 


64 


B.   1.   Wjut  has  been  the  general  character  of  your  law 

PRACTICE,  DIVIDING  IT  INTO  PERIODS  WITH  DATES  IF  ITS 
CHARACTER  HAS  CHANGED  OVER  THE  YEARS? 

My  practice  at  Perkins  Coie  has  focused  on  civil  litigation.  My  current  focus  is 
on  complex  litigation,  intellectual  property,  antitrust  and  government  contracts, 
although  this  is  the  product  of  many  years  of  litigation  of  a  broad  scope.  At  the 
beginning  of  my  career  (1975-1980),  I  handled  a  variety  of  cases  in  a  broad 
range  of  areas,  including  antitrust,  securities,  banking,  product  liability, 
pension,  personal  injury,  workers'  compensation,  dissolution,  community 
property,  estate  litigation,  tax,  unfair  competition,  contract  and  general 
business  matters.  While  I  often  worked  with  more  senior  associates  and 
partners,  1  also  had  a  significant  amount  of  responsibility  and  handled  a 
number  of  matters  and  trials  on  my  own  during  this  period. 

In  1979,  the  firm  asked  me  to  move  to  Washington,  D.C.,  along  with  a 
commercial  fmance  partner,  to  open  the  Washington,  D.C.  office.  This  was  the 
firm's  first  venture  beyond  the  West  Coast.  During  the  one  year  1  was  in  D.C, 
we  established  the  office,  launched  a  litigation  practice  and  began  hiring 
additional  attorneys.  The  office  now  has  30  attorneys.  While  1  was  in  D.C,  I 
concentrated  primarily  on  federal  court  litigation,  including  government 
contracts,  energy,  and  commercial  disputes.  In  the  fall  of  1980, 1  took  a  one- 
year  leave  from  the  fum  to  serve  as  a  White  House  Fellow. 

I  returned  to  Seattle  in  the  fall  of  1981  and  was  named  as  the  firm's  first  woman 
partner.  In  1982, 1  began  to  focus  on  the  creation  of  a  new  practice  area  for  the 
fum—intellectual  property.  With  the  maturing  of  computer  startup  firms  and 
the  birth  of  biotechnology  companies,  technology-related  law  presented  a  new 
legal  challenge.  I  found  the  technology  fascinating  and  the  legal  issues 
intellectually  interesting.  Litigation  is  only  one  part  of  dispute  resolution  and 
the  challenges  of  intellectual  property  called  for  an  integrated  counseling  and 
litigation  approach.  I  formed  a  group  of  attorneys  and  legal  assistants  to 
provide  this  service.  The  practice  group  continued  to  expand  over  the  years, 
and  we  have  now  combined  the  antitrust  and  intellectual  property  lawyers 
because  the  issues  are  so  often  intertwined.  I  currently  serve  as  co-chair  of  the 
Perkins  Coie  Antitrust,  Trade  Regulation  and  Intellectual  Property  Group. 
While  ihy  practice  is  almost  exclusively  in  litigation,  I  also  conduct  intellectual 
property  audits  and  engage  in  counseling  for  business  clients  in  conjimction 
with  acquisitions,  mergers  and  other  business  transactions. 
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In  the  mid-1980s,  I  also  began  developing  a  government  contracts  practice  as  a 
spin-off  from  the  intellectual  property  practice,  focusing  initially  on 
government  data  rights  issues,  and  later  expanding  into  a  broader  range  of 
govenunent  contract  claims. 

During  the  early  1980s,  I  also  became  involved  in  alternatives  to  litigation  and 
the  adversary  process.  I  assisted  clients  in  traditional  alternatives  to 
litigation—such  as  negotiation  and  arbitration—and  also  fashioned  new 
approaches  such  as  mediation  without  attorneys,  hybrid  alternatives  like 
litigate-mediate-arbitrate  and  other  forms  of  dispute  resolution.  Through  this 
experience,  I  also  became  interested  in  the  mediation  process  and,  beginning  in 
the  mid-1980s,  started  to  serve  as  an  arbitrator  and  mediator.  1  serve  as  a 
private  mediator  and  also  am  on  the  King  County  Superior  Court  mandatory 
arbitration  panel,  the  Western  District  of  Washington  Federal  Mediation  panel 
and  the  American  Arbitration  Association  Large  Complex  Case  Program  panel. 
I  have  successfully  mediated  cases  ranging  from  employment/pension  rights  to 
class  action  matters,  trade  secret  claims  and  business  disputes.  My  most  recent 
service  as  a  mediator  resulted  in  settlement  of  a  complex  securities  class  action 
case  (June  and  December  1995)  and  settlement  of  a  law  firm  partnership 
dispute  (November  1996). 

During  my  20+  years  with  Perkins  Coie,  I  have  been  very  involved  with  fum 
administration,  having  done  everything  from  co-founding  the  firm's  minithon 
nmning  event  in  the  1970s  to  serving  as  Chair  of  the  Hiring  Committee  and  a 
member  of  the  Compensation  Committee.  Since  becoming  a  partner  in  1981, 1 
have  served  for  1 1  years  on  the  Executive  Conunittee.  In  1990, 1  was 
appointed  to  the  four-person  Management  Committee,  as  Managing  Director 
for  Client  Relations.  In  addition  to  general  duties  involved  in  firm  management 
(we  have  approximately  340  attorneys  in  1 1  offices),  I  was  in  charge  of 
strategic  planning  and  client  relations.  After  we  opened  branch  offices  in  Asia, 
I  served  as  management  liaison  to  those  offices.  Until  recently,  I  served  as  the 
Client  Relations  Partner,  with  overall  responsibility  for  external  matters 
relating  to  clients  and  the  firm.  I  ciurently  serve  as  managing  partner  for  the 
firm's  relationship  with  The  Boeing  Company.  I  have  undertaken  these 
administrative  responsibilities  while  continuing  a  fiill-time  practice. 
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2.  DESCRIBE  YOUR  TYPICAL  FORMER  CLIE>rrS,  AND  MENTION 

THE  AREAS,  IF  ANY,  IN  WHICH  YOU  HAVE  SPECIALIZED. 

My  clients  are  primarily  business  and  corporate  clients.  Among  my  clients 
have  been  individuals,  startup  software  and  biotechnology  companies  (e.g., 
Aldus  Corporation,  recently  acquired  by  Adobe  Systems),  clothing  companies, 
such  as  Geneira,  and  major  technology  and  manufacturing  companies, 
including  The  Boeing  Company,  Advanced  Technology  Laboratories,  Inc., 
Immunex  Corporation  and  Nintendo  of  America  Inc.  During  the  past  ten  years, 
I  have  spent  a  significant  portion  of  my  time  as  outside  counsel  to  The  Boeing 
Company  on  matters  involving  commercial  and  military  disputes,  antitrust, 
trade  secrets,  contracts,  government  contracts,  data  rights  and  patents. 

While  I  handle  a  broad  range  of  commercial  litigation—including  securities 
litigation,  banking,  contract  disputes,  franchise  and  distributor  cases  and 
complex  dissolutions—my  focus  has  been  litigation  on  behalf  of  technology- 
related  clients  and  clients  with  trade  regulation  issues.  My  areas  of 
concentration  are  complex  litigation,  intellectual  property,  antitrust  and  trade 
regulation  and  government  contracts. 

C.  1.  DID  YOU  APPEAR  IN  COURT  FREQUENTLY,  OCCASIONALLY,  OR 

NOT  AT  ALL?   IF  THE  FREQUENCY  OF  YOUR  APPEARANCES  IN 
COURT  VARIED,  DESCRIBE  EACH  SUCH  VAIUANCE,  GIVING 
DATES. 

Frequently. 

2.       What  percentage  of  these  appearances  was  in: 

(A)  federal  courts; 

(B)  STATE  COURTS  OF  RECORD; 
.     (C)       OTHER  COURTS. 

Federal  Courts  60% 

State  Courts  of  Record        40% 

(During  the  last  10  years,  my  practice  has  been  75%  in  federal 
court  and  25%  in  state  court.) 
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3.  What  percentage  of  your  litigation  was: 

(A)  CIVIL; 

(B)  CRIMINAL. 

Civil  100% 

4.  STATE  THE  NUMBER  OF  CASES  IN  COURTS  OF  RECORD  YOU 
TRIED  TO  VERDICT  OR  JUDGMENT  (RATHER  THAN  SETTLED), 
INDICATING  WHETHER  YOU  WERE  SOLE  COUNSEL,  CHIEF 
COUNSEL,  OR  ASSOCL^TE  COUNSEL. 

20-25  (In  several  cases  I  was  associate  counsel;  in  a  number  of 
cases  1  was  the  sole,  chief  counsel  and  in  recent  years  in  more 
complex  cases,  I  was  lead  or  co-lead  counsel.) 

5.  What  percentage  of  these  trials  was: 

(A)  JURY; 

(B)  NON-JURY. 

Jury  40% 

Non-Jury  60% 

18.        LITIGATION;   Describe  THE  TEN  MOST  SIGNIFICANT  LITIGATED  MATTERS 
which  YOU  PERSONALLY  HANDLED.  GIVE  THE  CITATIONS,  IF  THE  CASES 

were  reported,  and  the  docket  number  and  date  if  unreported. 
Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 

THE  party  or  parties  WHOM  YOU  REPRESENTED;  DESCRIBE  IN  DETAIL 
THE  NATURE  OF  YOUR  PARTICIPATION  IN  THE  LITIGATION  AND  THE  nNAL 
DISPOSITION  OF  THE  CASE.  ALSO  STATE  AS  TO  EACH  CASE: 

(A)  THE  DATE  OF  REPRESENTATION; 

(B)  THE  NAME  OF  THE  COURT  AND  THE  NAME  OF  THE  JUDGE  OR  JUDGES 
BEFORE  WHOM  THE  CASE  WAS  LITIGATED;  AND 

(C)  THE  INDIVIDUAL  NAME,  ADDRESSES,  AND  TELEPHONE  NUMBERS  OF 
GO-COUNSEL  AND  OF  PRINCIPAL  COUNSEL  FOR  EACH  OF  THE  OTHER 
PARTIES. 
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19.        LEGAL  ACTIVITIES:    DESCRIBE  THE  MOST  SIGNinCANT  LEGAL  ACnVITIES 
YOU  HAVE  PURSUED,  INCLUDING  SIGNinCANT  LITIGATION  WHICH  DID  NOT 
PROGRESS  TO  TRUL  OR  LEGAL  MATTERS  THAT  DID  NOT  INVOLVE 
LITIGATION.   DESCRIBE  THE  NATURE  OF  YOUR  PARTICIPATION  IN  THIS 
QUESTION,  PLEASE  OMIT  ANY  INFORMATION  PROTECTED  BY  THE 
ATTORNEY-CLIENT  PRIVILEGE  (UNLESS  THE  PRIVILEGE  HAS  BEEN  WAIVED). 

Throughout  my  career,  I  have  been  active  in  professional  associations. 
Since  the  1980s  I  have  spent  considerable  time  on  federal  court 
activities,  including  service  as  President  of  the  Federal  Bar  Association 
of  the  Western  District  of  Washington.  In  that  role,  I  worked  closely 
with  lawyers  and  judges  on  matters  affecting  federal  court  practice.  I 
was  selected  by  the  judges  of  the  Western  District  of  Washington  as  a 
Lawyer  Representative  to  the  Ninth  Circuit  Judicial  Conference.  I  have 
served  on  judicial  review  and  selection  committees  at  every  level, 
including  the  Mayor's  Municipal  Court  Committee,  the  Seattle-King 
County  Bar  Judicial  Committee  (trial  court  judges)  Chair  of  the 
Washington  State  Bar  Judicial  Recommendation  Committee  (appellate 
judges)  and  the  Federal  Judicial  Nomination  Commission  for  the 
Western  District  of  Washington.  I  have  also  been  active  in  the  local  bar, 
Seattle-King  County  Bar  Association,  serving  as  a  Trustee  and  on  a 
number  of  committees.  During  the  past  ten  years  I  have  devoted 
considerable  time  to  writing  and  lecturing  on  intellectual  property  and 
litigation  issues.  In  addition,  I  have  provided  volunteer  legal  counsel  to 
nonprofit  groups  such  as  the  Girl  Scouts  and  as  General  Counsel  to  the 
Downtown  Seattle  Association,  a  group  dedicated  to  promoting  Seattle's 
business  community. 

My  litigation  has  generally  involved  complex  cases  with  a  life  span  of 
two  to  six  years.  Trials  usually  last  from  several  weeks  to  several 
months.  In  addition,  I  have  been  lead  counsel  on  a  niunber  of  other 
major  matters  that  did  not  proceed  to  trial.  Several  of  these  were 
resolved  through  arbitration;  others  involved  lengthy,  complex 
discovery,  significant  pretrial  motions  and  novel  legal  issues.  .Mthough 
these  cases  were  resolved  through  informal  negotiation  or  formal 
mediation,  in  many  instances  the  cases  were  frilly  prepared  and  ready  to 
proceed  to  trial  at  the  time  of  the  settlement.  I  am  also  frequently 
involved  in  major  motions  practice,  including  preliminary  injunctions. 

Examples  of  other  representative  cases  include: 
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In  addition  to  an  active  litigation  practice,  I  have  been  a  speaker  at  continuing  legal 
education  programs,  including: 

American  Bar  Association 

Expert  Discovery,  Antitrust  Section,  ABA  Annual  Meeting  (1995) 
Litigation  Management  Panel,  Corporate  Counsel  Committee,  ABA  Aimual 

Meeting  (1994) 
"Rainmaking  for  Women  Litigators"  (1994) 
"Deposition  Institute,"  Litigation  Section  (1990) 

CLE  International 

"Biotechnology"  (1994) 

"Pacific  Rim  Intellectual  Property  Protection"  (1994) 
"Intellectual  Property  in  Business  Transactions"  (1992) 
"Computer  Law"  (New  York  and  Seattle,  1990,  1991,  1992,  1994) 

Judicial  Arbitration  and  Mediation  Services/Perkins  Coie 
"Alternate  Dispute  Resolution—Hybrid  Solutions"  (1992) 

King  County  Bar  Association 

"Injunctions,"  Commercial  Litigation  (1984,  1986) 

New  York  Bar  Association 

"Confidential  Business  Information"  (1995) 

Practicing  Law  Institute 

"Preliminary  Relief—Temporary  Restraining  Orders  and  Preliminary  Injunctions" 
(1992) 

Washington  State  Bar  Association 

"Computer  Litigation,"  Pacific  Rim  Computer  Law  Institute  (1991) 
"Trade  Secrets  and  Unfair  Competition,"  Annual  Meeting  (1990) 
"Deposition  Demonstration,"  Trial  Practice  Section  (1987,  1988) 
"Intellectual  Property  Update,"  Pacific  Rim  Computer  Law  Institute  (1987) 
"Trade  Secrets,"  Pacific  Rim  Computer  Law  Institute  (1986) 
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II.        FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

LIST  SOURCES,  AMOUNTS  AND  DATES  OF  ALL  ANTICIPATED  RECEIPTS  FROM 
DEFERRED  INCOME  ARRANGEMENTS,  STOCK,  OPTIONS,  UNCOMPLETED 
CONTRACTS  AND  OTHER  FUTURE  BENEFITS  WHICH  YOU  EXPECT  TO  DERIVE 
FROM  PREVIOUS  BUSINESS  RELATIONSHIPS,  PROFESSIONAL  SERVICES,  HRM 
MEMBERSHIPS,  FORMER  EMPLOYERS,  CLIENTS,  OR  CUSTOMERS.  PLEASE 
DESCRIBE  THE  ARRANGEMENTS  YOU  HAVE  MADE  TO  BE  COMPENSATED  IN 
THE  FUTURE  FOR  ANY  HNANCIAL  OR  BUSINESS  INTEREST. 

Upon  withdrawal  from  Perkins  Coie,  I  would  receive  return  of  my  capital 
($102,570),  a  withdrawal  payment  ($33,600),  termination  bonus/payment  and 
undistributed  income  (calculated  upon  termination),  and  rollover  of 
retirement/40 l(k)  benefits  ($454,623). 

EXPLAIN  HOW  YOU  WILL  RESOLVE  ANY  POTENTL\L  CONFLICT  OF  INTEREST, 
INCLUDING  THE  PROCEDURE  YOU  WILL  FOLLOW  IN  DETERMINING  THESE 
AREAS  OF  CONCERN.   IDENTIFY  THE  CATEGORIES  OF  LITIGATION  AND 
nNANOAL  ARRANGEMENTS  THAT  ARE  LIKELY  TO  PRESENT  POTENTIAL 
CONFLICTS-OF-INTEREST  DURING  YOUR  INHTAL  SERVICE  IN  THE  POSITION 
TO  WHICH  YOU  HAVE  BEEN  NOMINATED. 

I  would  identify  and  resolve  potential  conflicts  of  interest  in  accordance  with 
the  Code  of  Conduct  for  United  States  Judges.  I  believe  that  cases  involving 
my  clients  and  colleagues  are  likely  to  present  potential  conflicts  of  interest. 
Also,  specific  stock  holdings  may  present  conflicts.  Prior  to  service,  I  would 
compile  a  complete  list  of  such  potential  conflicts  so  I  would  have  a 
comprehensive  reference  on  this  issue. 

DO  YOU  HAVE  ANY  PLANS,  COMMITMENTS,  OR  AGREEMENTS  TO  PURSUE 
OUTSIDE  EMPLOYMENT,  WITH  OR  WITHOUT  COMPENSATION,  DURING  YOUR 
SERVICE  WITH  THE  COURT?   IF  SO,  EXPLAIN. 

No. 
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4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 

CALENDAR  YEAR,  INCLUDING  ALL  SALARIES,  FEES,  DIVIDENDS,  INTEREST, 
GIFTS,  RENTS,  ROYALTIES,  PATENTS,  HONORARU,  AND  OTHER  ITEMS 
EXCEEDING  $500  OR  MORE  (IF  YOU  PREFER  TO  DO  SO,  COPIES  OF  THE 
FINANCL\L  DISCLOSURE  REPORT,  REQUIRED  BY  THE  ETHICS  IN 
GOVERNMENT  ACT  OF  1978,  MAY  BE  SUBSTITUTED  HERE). 

See  Financial  Disclosure  Report. 

5.  PLEASE  COMPLETE  THE  ATTACHED  RNANCIAL  NET  WORTH  STATEMENT  IN 
DETAIL  (ADD  SCHEDULES  AS  CALLED  FOR). 

See  Net  Worth  Statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 

CAMPAIGN?   If  so,  please  IDENTIFY  THE  PARTICULARS  OF  THE  CAMPAIGN, 
INCLUDING  THE  CANDIDATE,  DATES  OF  THE  CAMPAIGN,  YOUR  TITLE  AND 
RESPONSIBILITIES. 

Yes. 


1972 


Campaign  Assistant 


1985 


1992 


Treasurer 


Co-Chair 


U.S.  Senator  Clifford  P. 
Hansen,  Wyoming  (re-election 
campaign)  (jack  of  all  trades; 
organizing  meetings,  rallies, 
events;  office  work; 
coordination) 

Friends  of  Jane  Noland  (Seattle 
City  Council  Candidate) 
(fundraising  and  record- 
keeping) 

Washington  Women  for 
Clinton  (assistance  in 
organizing  supporters)  (also 
supporter  for  Northwest 
Business  Executives  for 
Clinton) 
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III.       GENERAL  (PUBLIC) 


an  ethical  consideration  under  canon  2  of  the  american  bar 
Association's  Code  of  Professional  Responsibility  calls  for 

"EVERY  lawyer,  REGARDLESS  OF  PROFESSIONAL  PROMINENCE  OR 
professional  workload,  to  nND  SOME  TIME  TO  PARTICIPATE  IN 
SERVING  THE  DISADVANTAGED."   DESCRIBE  WHAT  YOU  HAVE  DONE  TO 
FULFILL  THESE  RESPONSIBILITIES,  LISTING  SPECinC  INSTANCES  AND  THE 
AMOUNT  OF  TIME  DEVOTED  TO  EACH. 

My  major  community  activity  has  been  Girl  Scouts  of  the  U.S.A., 
the  national  Girl  Scout  organization  headquartered  in  New  York  City. 
Given  the  large  membership  (more  than  2  million  girls)  and  the  target 
group  (ages  5-18),  the  Girl  Scouts  have  played  a  major  role  in  the 
community.  As  an  adult,  I  first  served  on  the  National  Program 
Committee,  the  group  that  oversees  the  program  for  the  girls.  Beginning 
in  1978, 1  served  nine  years  on  the  National  Board  of  Directors, 
including  service  as  National  Secretary,  on  the  Executive  Committee 
and  as  a  representative  to  the  World  Conference.  I  have  also  served  as  a 
Brownie  leader,  troop  consultant,  camp  volunteer,  local  nominating 
committee  member  and  member  of  Vision  2000,  business  community 
advisers  to  Totem  Girl  Scout  Council,  Seattle,  Washington,  and  as  a 
speaker  on  topics  ranging  from  legal  issues  affecting  nonprofit 
organizations  to  the  importance  of  Girl  Scouting.  Last  school  year  I  was 
troop  leader  of  my  daughter's  Brownie  troop  and  a  member  of  the  local 
council  Governance  Committee. 

My  volunteer  legal  work  has  involved  both  litigation  and 
counseling.  The  most  significant  pro  bono  litigation  was  as  lead  counsel 
in  a  matter  that  spanned  many  years,  Antoine  v.  Bvers  &  Anderson  (no 
judicial  immunity  for  court  reporters);  see  description  in  answer  to 
question  1. 18  above.  This  matter  was  undertaken  at  the  request  of  the 
federal  court.  I  spent  hundreds  of  hours  on  this  case  over  a  seven-year 
period.  My  participation  involved  discovery,  trial  coiut  briefmg  and 
motions  and  appeals  to  the  Ninth  Circuit  and  the  U.S.  Supreme  Court. 

Throughout  my  career  I  have  provided  pro  bono  legal  assistance 
to  a  number  of  individuals  and  organizations  including  the  Girl  Scouts 
(business  and  employment  advice),  the  Downtown  Seattle  Association 
(trademark  protection  and  business  advice).  Lawyer  Volunteers  in 
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Corrections  (individual  mentor  for  inmate  after  release),  the  Corporate 
Council  for  the  Arts  (contract  and  employment  advice),  the  Washington 
Association  of  Churches  (challenge  to  initiative  directed  at  restricting 
legislation  regarding  homosexuals),  and  a  number  of  individuals 
(through  my  firm's  pro  bono  program)  in  cases  ranging  from 
guardianship  and  landlord-tenant  to  a  challenge  to  routine  strip  searches 
in  minor  misdemeanors. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge  to 
hold  membership  in  any  organization  that  invidiously 

discriminates  on  the  BASIS  OF  RACE,  SEX,  OR  RELIGION.   DO  YOU 
CURRENTLY  BELONG,  OR  HAVE  YOU  BELONGED,  TO  ANY  ORGANIZATION 
WHICH  DISCRIMINATES-THROUGH  EITHER  FORMAL  MEMBERSHIP 
REQUIREMENTS  OR  THE  PRACTICAL  IMPLEMENTATION  OF  MEMBERSHIP 
POLICIES?   If  so,  LIST,  WITH  DATES  OF  MEMBERSHIP.  WHAT  YOU  HAVE 
DONE  TO  TRY  TO  CHANGE  THESE  POLICIES? 

No. 

3.  Is  THERE  A  SELECTION  COMMISSION  IN  YOUR  JURISDICTION  TO 
RECOMMEND  CANDIDATES  FOR  NOMINATION  TO  THE  FEDERAL  COURTS?   IF 
SO,  DID  IT  RECOMMEND  YOUR  NOMINATION?   PLEASE  DESCRIBE  YOUR 
EXPERIENCE  IN  THE  ENTIRE  JUDICL^L  SELECTION  PROCESS,  FROM 
BEGINNING  TO  END  (INCLUDING  THE  CIRCUMSTANCES  WHICH  LED  TO  YOUR 
NOMINATION  AND  INTERVIEWS  IN  WHICH  YOU  PARTICIPATED). 

There  was  no  selection  commission.  The  selection  process  was 
handled  internally  by  the  White  House  Counsel's  Office  and  the 
Department  of  Justice.  I  was  interviewed  by  the  American  Bar 
Association,  Washington  Women  Lawyers  and  the  Loren  Miller  Bar 
Association  and  received  the  highest  rating  from  all  organizations.  The 
Federal  Bureau  of  Investigation  also  interviewed  me. 

4.  HAS  ANYONE  INVOLVED  IN  THE  PROCESS  OF  SELECTING  YOU  AS  A  JUDICIAL 
NOMINEE  DISCUSSED  WITH  YOU  ANY  SPECinC  CASE,  LEGAL  ISSUE  OR 
QUESTION  IN  A  MANNER  THAT  COULD  REASONABLY  BE  INTERPRETED  AS 
ASKING  HOW  YOU  WOULD  RULE  ON  SUCH  CASE,  ISSUE,  OR  QUESTION?  IF 
SO,  PLEASE  EXPLAIN  FULLY. 

No. 
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Please  discuss  your  views  on  the  following  criticism  involving 
"judical  activism." 

the  role  of  the  federal  judicl\ry  within  the  federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  it  has  become 
the  target  of  both  popular  and  academic  criticism  that  alleges 
that  the  judicl\l  branch  has  usurped  many  of  the  prerogatives 
of  other  branches  and  levels  of  government. 

some  of  the  characteristics  of  this  "  judicl\l  activism"  have  been 
said  to  include: 

a.  a  tendency  by  the  judicl^ry  toward  problem-solution 
rather  than  grievance-resolution; 

b.  a  tendency  by  the  judiclvry  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching 
orders  extending  to  broad  classes  of  individuals; 

c.  a  tendency  by  the  judicl\ry  to  impose  broad,  aftirmative 
duties  upon  governments  and  society; 

d.  a  tendency  by  the  judicury  toward  loosening 
jurisdictional  requirements  such  as  standing  and  ripeness; 

AND 

E.  A  TENDENCY  BY  THE  JUDICL^RY  TO  IMPOSE  ITSELF  UPON  OTHER 

INSTITUTIONS  IN  THE  MANNER  OF  AN  ADMINISTRATOR  WITH 
CONTINUING  OVERSIGHT  RESPONSIBILITIES. 

The  separation  of  powers  doctrine  is  fiindamental  to  American 
jurisprudence.  The  Constitution  carefully  spells  out  the  delicate  balance 
of  powers  that  characterizes  the  unique  American  system.  The  role  of 
the  judiciary  is  to  decide  cases  in  controversy,  not  to  legislate  or  make 
policy.  Thus,  it  is  inappropriate  for  courts  to  usurp  legislative  or 
executive  powers  by  interpretation  that  disregards  the  constraints  of  the 
Constitution,  precedent,  statute  or  legislative  intent  (including 
Congressional  intent  to  leave  states  or  the  executive  branch  with  the 
freedom  to  exercise  reasonable  judgment  in  interpreting  and 
administering  particular  acts). 
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Federal  courts  are  courts  of  limited,  defined  jurisdiction.  The 
combination  of  jurisdictional  limits  as  well  as  justiciability  constraints- 
standing,  ripeness  and  political  question-serve  to  circumscribe  the  role 
of  the  federal  judiciary.  Given  the  limited  jurisdiction  of  the  federal 
courts  and  the  well-defined  role  of  the  judiciary,  it  is  important  to 
recognize  that  the  federal  courts  are  neitiier  the  panacea  nor  the 
repository  of  solutions  for  the  broad  range  of  social  and  economic  issues 
faced  by  our  society. 
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M.  Margaret  McKeown  and  Peter  F.  Cowhey 

Net  Worth  Statement 

12/31/96 


ASSETS 


Cash  (approx.) 


$      173,000 


Listed  Securities  -  Schedule  1 


1,217,522 


Unlisted  Securities  -  Schedule  2 


575 


Real  Estate  -  Schedule  3 


1,334,000 


Automobiles  and  Other  Personal  Property 


145,000 


Cash  Value  ~  Life  Insurance 


3,000 


Other  Assets: 

Pacific  Corinthian  Annuity 


69,287 


Perkins  Coie  Capital  Account 


102,570 


Perkins  Coie  Building  Partnership 


59,588 


Univ.  Calif  Retirement  Supplement 


7,035 


Total  Assets 


$3,111,577 


LIABILITIES 


Mortgages  -  Schedule  4 

$    697,881 

Total  Liabilities 

$    697,881 

Net  Worth 

$2,413,696 

ISL960930.0I6I 
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NOTES  RE  NET  WORTH  STATEMENT 


Liabilities: 

1.  No  other  ongoing  liabilities  except  current  accounts. 

2.  Contingent/Other  Liabilities: 

•  Guarantor  with  other  partners  on  office  lease  for  Perkins  Coie 
office  space  in  Los  Angeles 

•  Automobile  lease  from  Mercedes  Benz  Credit  Corporation 
($474/mo.) 


General  Information: 

1.  No  assets  pledged. 

2.  Plaintiffs  in  suit  relating  to  car  accident;  not  a  party  to  any  other  suits 
or  legal  proceedings  except  to  extent  Perkins  Coie  partnership  is  a  party. 

3.  Never  filed  for  bankruptcy. 
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SCHEDULE  1 
LISTED  SECURITIES 


MUTUAL  FUNDS/MONEY  FUNDS 

Schwab  Money  Fund 

$      40,300 

Mutual  Beacon 

40,430 

Oakmark  Fund 

31,492 

Fidelity  Annuity 

14,632 

Templeton  World  (IRA) 

45,345 

Templeton  Foreign  (IRA) 

21,735 

Fidelity  BlueChip  (Trust  for  daughter) 

25,744 

Fidelity  Growth  &  Income  (Trust  for  daughter) 

27,644 

Princeton  College  Fund 

48,008 

Smith  Barney  High  Income 

6,150 

Rochester  Fund 

11,094 

Amex  Money  Fund 

89 

Artisan  International  Fund 

14,441 

Horizon 

2,846 

Mutual  Discovery 

54,282 

Mutual  European 

38,734 

Oakmark  International 

28,303 

Oakmark  Small  Capital 

28,315 

Yachtman 

26,528 

BONDS 

Conn.  State 

8,700 

Conn.  State 

8,100 

King  Co.  Bellevue  School  District 

10,325 

STOCKS 

Washington  Mutual 

19,926 

Olivetti 

94 

Merck 

1,603 

Boeing 

64,001 

Microsoft 

25,050 

Key 

4,483 

Fluke 

4,646 

(SL960930  016I 
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IBM 

2,846 

MCKEOWN(401k) 

Vanguard  Funds 

454,623 

COWHEY  r403b) 

Fidelity  Funds 

107,013 

Total 

$1,217,522 

SCHEDULE  2 
UNLISTED  SECURITIES 


TWB  Investment  Partnership 

$575 

Total 

$575 

SCHEDULE  3 
REAL  ESTATE 


Residence,  Seattle,  WA 

$800,000 

Site  SC-2,  Decatur  Northwest,  Decatur  Island, 
WA.  (1/3  interest) 

65,000 

Site  P-4,  Decatur  Northwest,  Decatur  Island,  WA 
(1/2  interest) 

250,000 

Condominium,  La  Jolla,  CA 

219,000 

Total 

$1,334,000 

SCHEDULE  4 
MORTGAGES 


Washington  Mutual  (Residence) 


$422,548 


Sea- 1st  (Decatur-  P-4) 


108,000 


GMAC  (La  Jolla) 


Total 


167,333 


$697,881 
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McKeown,  Mary  M.  Court  of  Appeals,  9th  Circuit   01/06/97 

.\':s::ac::s,  :at5  :i  :'  r 


ji:iJf;j:5:.i-:?5|:;r?3fr'J}is'!:;!:a:3   =  -?=-  ■:^'  '■-'  ^pp"?'-'-' 


U.S.  Circuit  Judge- -nominee 

Chanoers  or  c;f::5  Addrfss 
1201   3d  Avenue,    40th   Floor 
Seattle,    WA      98101 


8e'':e»isg  Ot'.-.zn ;a:s 


I.  POSITIONS.  ■'  '■■  - 

POSITION  NAME  OF  ORGANIZATION/ENTITY 

NONB   !llo  reportable  poskiocsl 

Perkins  Coie 


Partner 

Board 

nf 

Directors 

Board 

o£ 

Trustees 

Washington  Council  for  International  Trade 
Corporate  Council  for  the  Arts 


:  I .     AGREEMENTS . 
QAIE  PARTIES  AMD  TERMS 

IKHIB   iHo  reportable  agreements) 
122i Perkins  Coie- -withdrawal  benefits  under  partnership  agreement 


[II.     NON- INVESTMENT  INCOME. 

DAIS                                                        SOURCE  AMD  TYPE  ,^R9S§,^  IJggr^E 
NONE      'Ho  reportable  aon-investinent  incooel 

1225 Perkins  Coie S  413322.00 

122fi Perkins  Coie S  483242.00 

lg95-6 —    University  of  California  (spouse) $ Q.QQ 

$ 

$ 
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IV.     REIMBURSEMENTS  and  GIFTS  --  transportation,  lodging,  food,  entertainment. 


SOURCE 
NONE       !i3  3-j::  :i:z::i:'.i  rtiiiarsesen'.j  ::  ::. 


DESCRIPTION 


Exempt 


V.     OTHER  GIFTS. 


£QUE£E 
NONE      'So  sucb  reportable  gifts) 


Exempc 


VI.     LIABILITIES. 


CREDITOR 
NONE      IHo  reportable  lubilitiesl 


GMAC(J1 


Washington  Mutual ( Jl 


DESCRIPTION 


VALUE 


s 

LJIO 

s 

s 

s 

VALUE. 

CODE* 

DESCRIPTION 


Mtq.    on  rental   condo:    La  Jolla.    Ca.        — M_ 
Mtg.on  Seattle   residence : temp   rent  — tL 


•VOBCCCBS:      j  nJ§0^93l"  S!88,OO0       5  :i^So?SJl--5§f;88S,0OO      ^  SSPian  iMi 


00,,      N  =  $100,301  to  3:!c,j:o 
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VII.   Page   1  IbfVESTMENTS  and  TRUSTS  --  income,  value,  cransactions 


4" 


:::d  i:3:.:s-:rs 


"^miMr^'^'' 

1  Perkins  C:ie  I  PC 

::tere 

:  Sea-lst  Bank 

Intsre 

i     Sea-lst  BankiJl 

latere 

4  C:t:banklJI 

latere 

5  Charles  Sc!iiiab;;i 

latere 

5  Lincoln  Nutaal  Insurance 

Intere 

T  College  SatingslJI 

Intere 

3  :Oth  Century  VistalJl 

Sone 

9  Heartland  Value  1  J! 

Divide 

13  Mutual  BeaconiJ) 

Divide 

11  !ie»port  Tiger, J 1 

Divide 

12  Sakaark  FundiJI 

Divide 

13  Robertson  StephensonlJl 

None 

14  Van  3S  Growth 

Divide 

15  ?3HG  Growth :J1 

None 

16  ridelity  Annuity 

None 

1?  leipleton  «orkd 

D 

Divide 

13  Tenpleton  PoreignlSI 

8 

Divije 

F5b5^'Si^S^6?i    J=!h°98i°fo^S!S,ooo     ?=HoWi'?o5h58 


'iWzll^'l:  i  D3)    !i=iJ§»°3fii°fo^S§5o,ooo    mii 


;   V^ije^M^thad, codes:    ji^gjja^ijj^ 


|=5f5j^real  estate  onlyl  j=Ji 


T=Cash/Harket 
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VII.   Page   2  INVESTMENTS  and  TRUSTS  --  income,  value,  transactions 


i!?H!?:?'?:5l:"f!|S?s) 


[din  '^liH'.i^'ii^ 

■lir.it^        -lir.ii- 


m.. 


•'  iSi|!tiFr  5ron!i(T'es  for 

:i  IlorjaD  Surging 

22  Siith  Barney 

23  Soclitster 

24  tm  Constellation 

25  Inresco  Stra  BlthiJI 

26  Conn  State  BondlJI 

27  Conn  State  BondlJI 

28  ling  Co  Bel  Sch  BondlJI 

29  Da  ilntual 

30  Fnget  FoverlJI 

31  RercklJI 

32  Boeing 

33  BoeinglJI 

34  !licrosoft 

35  ter 
3S  Fluke 

-  ^§«8^i?"ii^S««Ji   J;|l!?88i°fo1«,flo, 

2  m*cmi  I D3I  nsiiofjSi'fo'HJo,! 
^  WcSi^e?)^"*"^  mmu 


Divide 

Divide 

tone 

Divide 

Divide 

Divide 

Divide 

Divide 

Divide 

Divide 

Divide 

Divide 

Divide 

Divide 

Divide 

lone 

Divide 

Divide 


% 


:;  :st  eiei::  .'::3  iis:l:3':r5 
3!       'V  ..     ,;     , 

V9h|2  Sjijl       5J?i;:j!J|;fr 


estate  onlyl  j;||9{JK|I  T^Casli/lUrliet 
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FINANCIAL  DISCLOSURE  REPORT    McKeown,  Mary  M.  01/06/97 

VIZ.   Page   3  INVESTMENTS  and  TRUSTS  --  income,  value,  transaccions 


t!§?:!?;9=?:3i:iHS?s, 


:'.  :ct  miK  '::'  i:3:l:::r5 


rJi    Or 


!ji^f  "5|f    m  '^'  '?t  "^      "^^ 


NOHS 


IfiJsP^^^' 


17     IBB 

38  IBHIJ) 

39  Artisan  Intl 

40  Pideluy  40!b 

41  Hutual  Discovery 

42  Yachuan 

43  Pacific  Corinthian 

44  La  JoUs.  Ca  Condo 

45  Decatur  Is. "a  House  SC-2 

46  Seattle, "a. HouselJI* 

47  Perkins  Coie  Capital 

48  Perkins  Coie  Buildin? 

49  Horizon 

50  Mutual  Buropean 

51  Oakiark  Intl 

52  Oakiark  Snail  Cap 

53  VHBR  mndsor  40U 

54  Van  Indei  401k 

•  :§i?«Ei5'ii=S^Efi    S?ii5°38i°fo-5fS,ooo 
-  WcS?^'5i  t  D31    iiHi5o?98i°foH?5o,ooo 


Divide 

Divide 
Divide 

Divide 

Divide 

None 

Rent 

Rent 

Rent 


Divide 
Divide 
Divide 
Divide 


N 

I 

I 

L 

M 

L 

0 

M 

i 

J 

I 

I 

I 

M 

N 


nmiMWm  m%\^i\^hM^  ^^^:Sm 

|=gjjj|real  estate  only!  j=J|J^ 


T=Casti;Harket 
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VII.   Page   4  INVESTMENTS  and  TRUSTS  --  income,  value,  Cransaccions 


!:::j!!:jfi:r-:s:-''3l5sts; 


■X 


!iiiaifsiiiiH»n;=^'=  ■  ripe  • 


'm^^' 


fi!? 


j!*tbj' 


NO] 


55  Van  Trust  IntI  401k 

:i  Van  Norld  3S  40ll( 

57  Great  Vesten 

58  Van  Hagoner 

59  Rydei 

(0  PGEB  Sierging  Mits 
SI 


iHct^^sP^^^^' 


L 

f 

A 

latere 

t 

A 

Divide 

A 

Divide 

A 

Divide 

::3:sac:i:ns  :::::;  :;:o::::3  :er;:: 


:::i  d:;:;:s-re 


It    % 


:i  :o: 

eieapt 

1!' 

m 

-  !Si?«Ei?"8i^J^li    hSl!?88i»fo^!5S,ooo     ?ili»?8ii'EoHi5fi?ooo    S:Sio8?ioi''t8M?8oo,ooo   8i»y°ihS8  WW.m 
■  'lJi!'c8?^'?iiD3i   !iai?»?88i=?o^!S8o,ooo   {HJ5o?8Ji'eo55{;888,ooo  tS«»8y°$i?88»?88o 

3    VaJne^gfthj^, codes:    g;Jjg{a^|}J,  JiSHJ^real  estate  onlyl  j=J|j{||fgj 


°ihS8  mh 

N>$ioo,aoi  to  s:50,ooo 

T^Cash/Narket 
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VIII.     ADDITIONAL   INFORMATION   or   EXPLANATIONS. 

♦(Section  VII  Investments) - -our  permanent  residence  in  Seattle.  Wa . was 

temporarily  rented;  typically  this  is  not  an  investment  property 
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IX.     CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C.   455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3) (c) ,  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C. A.  app.  7,   501  et.  seq.,  5  U.S.C.   7353  and  Judicial 
Conference  regulations. 

Signature  /7] .  fOaradld  fT(^\^fjcxJir. Date  ^e^^c^  ^>  tf^7 

NOTE:    ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C. A.  APP.  6, 
104,  AND  18  U.S.C.   1001.) 


FILING  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Office  of  the 
United  States  Courts 
Washington,  D.C.  20544 
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UNITED  STATES  SENATE 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.   Full  name  (include  any  former  names  used) . 
Richard  Lee  Yo\ing. 


2.   Address:   List  current  place  of  residence  and  office 
address (es)  . 

Office:         Vanderburgh  Circuit  Court 
Room  210  Courts  Building 
825  Syceunore  Street 
Evansville,  IN   47708 


Home:  Evansville,  IN   47714 

3.   Date  and  place  of  birth. 

January  3,  1953  --  Davenport,  Iowa 


4.   Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Married  to  Roseann  I.  Young  (nee  laccarino)  on  February  24, 
1979.  My  wife  is  employed  at  the  Evansville  Rehabilitation 
Center  in  the  marketing  department,  3701  Bellemeade  Avenue, 
Evansville,  IN,  47715. 
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Education:   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  granted. 

Drake  University,  Dee  Moines,  Iowa  1971-1975 

B.A.  1975 


George  Mason  University  Law  School, 

Arlington,  Virginia,  1977-1980 

J.D.  1980 


6.   Employment  Record:   List  (by  year)  all  business  or 

professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

1990  to  present  --  Judge,  Vanderburgh  Circuit  Court, 
Evansville,  Indiana. 

1980  to  1990  --  Partner,  Hayes  and  Young,  Attorneys  at  Law, 
Evansville,  Indieuia. 

1983  to  1985  --  Public  Defender,  Vanderburgh  County, 
Indiana.   I  served  as  part-time  public  defender  in  the 
Vanderburgh  Circuit  Court.   In  this  position  I  represented 
individuals  charged  with  felony  level  crimes. 

1985  to  1987  --  Corporation  Counsel,  City  of  Evansville, 
Indiana.   This  was  a  part-time  position  as  head  of  the  legal 
department  for  the  City  of  Evansville,  Indiana.   During  this 
period  of  time  I  still  maintained  my  private  law  practice. 
I  was  appointed  by  and  served  at  the  pleasure  of  then  Mayor 
Michael  D.  Vzuideveer. 

1978  to  1980  --  United  States  Department  of  Justice,  Office 
of  the  Pardon  Attorney,  Washington  Office.   I  worked  as  a 
law  clerk  on  a  part-time  basis  during  law  school. 

1977  to  1978  --  Airline  Pilots  Association,  Department  of 
Governmental  Affairs,  Washington,  D.C.   I  worked  part-time 
as  a  research  assistant  and  intern  during  law  school. 


102 


Richard  L .  Young 


1976  --  U.S.  Representative  Philip  H.  Hayee  (D-IN). 
Washington,  D.C.   I  worked  as  a  legislative  assistant  for 
Congressman  Hayes,  until  he  left  office  in  January  1977. 

197S  to  1976  --  U.S.  Senator  Birch  Bayh  for  President 
campaign.   X  workisd  as  a  county  coordinator  for  the  campaign 
in  the  States  of  Iowa,  New  Hampshire  and  New  York  until 
Senator  Bayh  suspended  his  campaign  for  President. 

Board  of  Directors:   Evansvllle  Museum  of  Arts  and  Science 

1994  to  present. 

Indiana  Judicial  Conference 

1995  to  present. 

Vanderburgh  Community  Foundation 
1994  to  present. 

Military  Service:   Have  you  had  any  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

No. 


Honors  and  Awards :   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

"Excellence  in  Pxibllc  Information  and  Education  in  Matters 
of  Concern  Regarding  the  Indiana  Judiciary."   Awarded  by 
the  Indiana  Judges  Association,  December  of  1994. 

Evansville  Bar  Association  Service  Award  1996.   This  award 
is  in  recognition  for  outstanding  service  to  the  Bar 
Association  during  1995-1996. 

Bar  Associations:   List  all  bar  associations,  legal  or 
judicial -related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Evansville  Bar  Association,  member,  1980  to  present.   I 
served  as  a  member  of  the  Board  of  Directors  from  1988  to 
1995.   From  May  1994  to  May  1995,  I  served  as  President  of 
the  Board.   In  the  years  immediately  proceeding  my 
presidency,  I  served  as  Secretary,  1991-1992,  then  Treasurer, 
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1992-1993,  then  Vice  President,  1993-1994,  of  the  Board  of 
Directors. 


Indiana  State  Bar  Association,  member  1980  to  present.   I 
have  served  as  a  member  of  the  House  of  Delegates  of  the 
Indiana  State  Bar  Association  since  1988.   Member, 
Litigation  Section,  1980-1990. 


Virginia  State  Bar  Association,  Member,  1980-present. 


In  November,  1992,  I  was  appointed  by  Indiana  Supreme  Court 
Chief  Justice  Randall  T.  Shepard  to  serve  as  co-chairman  of 
the  Supreme  Court  Committee  on  the  Rules  of  Evidence.   This 
committee  was  charged  by  the  Indiana  Supreme  Court  to  review 
the  then  present  Indiana  Rules  of  Court  and  propose 
modifications,  if  necessary,  to  the  Court  rules  so  that  the 
Indiana  Rules  would  be  more  compatible  with  the  Federal 
Rules  of  Court.   The  committee  examined  all  the  Indiana 
Rules  of  Court  and  the  Federal  Rules  and  issued  a  final 
report  with  recommendations  to  the  Indiana  Supreme  Court. 
I  was  pleased  that  the  Court  adopted  virtually  all  of  the 
changes  or  modifications  of  the  rules  recommended  by  our 
committee. 


In  1996,  I  was  elected  to  the  Board  of  Directors  of  the 
Judicial  Conference  of  Indiana.   Since  1995,  I  have  served 
on  the  Criminal  Instructions  Committee.   From  1990  to  1995, 
I  served  on  the  Judicial  Administration  Committee. 


10.  Other  Men±>erships :  List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 


I  do  not  belong  to  any  organizations  that  are  active  in 
lobbying  before  public  bodies.   My  other  memberships  are: 

Tri  State  Athletic  Club  --  Faunily  Membership 
Holy  Rosary  School  Booster  Clxib 
Memorial  High  School  Booster  Club 

(By  Laws  attached  as  Exhibit  10-1) . 

4 
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Court  Admission:   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice . 

Supreme  Court  of  Indiana  October  10,  1980 


United  States  District  Court 
Southern  District  of  Indiana  October  10,  1980 


Supreme  Court  of  Virginia  October  14,  1981 


United  States  District  Court 
Eastern  District  of  Virginia  October  14,  1981 


12.   Published  Writings:   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press   reports   about   the   speech,   and   they   are   readily 
available  to  you,  please  supply  them. 

Published  writings  attached  as  Exhibit  12-1  are  columns  I 
wrote  for  the  monthly  newsletter  of  the  Evansville  Bar 
Association. 


13.   Health:   What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

Excellent.   Spring  1996. 
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14.   Judicial  Office:  State  (chronologically)  any  judicial 

offices  you  have  held,  whether  such  position  was  elected  or 

appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court . 


Judge,  Vanderburgh  Circuit  Court.   The  Vanderburgh  Circuit 
Court  is  a  court  of  general  jurisdiction.  I  was  appointed  in 
January  1990  by  Governor  Evan  Bayh  to  £ill  the  iinexpired  term 
of  the  previous  Circuit  Court  Judge,  William  H.  Miller. 


In  November  1990,  I  was  elected  to  a  six  (6)  year  term  as 
Circuit  Court  Judge.   In  November  1996,  I  was  re-elected  to 
another  six  (6)  year  term. 


15.   Citations :   If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions . 

(1)   Citations  for  the  ten  most  significant  opinions  you 
have  written: 

1)   Bradford  v.  State.  675  N.E.2d  296,   (Ind.Dec. 
1996)  . 


2)  Logestan  v.  Hartford  Steeun  Boiler  Inspection  emd 
Insurance  Co. .  626  N.E.2d  829,  (Ind.App.,  Dec. 
1993) . 


3)     Anderson  v.   State.   615  N.E.2d   91,   (Ind. 
June  1993)  . 
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4)  State  V.  Vincent  Prowell,  (May  1994). 

See  Exhibit  15-1 

5)  Wrinkles  v.  State.  (June  1995)  . 

See  Exhibit  15-2 

6)  AlthauB  V.  Evansville  Courier  Co..  615  N.E.2d 
441,  (Ind.App. June  8,  1993)  . 


7)   Williams  v.  State.  611  N.E.2d  649,   (Ind.App. 
March  1993) . 


8)  American  Speedy  Printers  v.  Garrett,  (January 
1992)  . 

See  Exhibit  15-3 

9)  Homer  Reed  v.  State,  (May  1991)  . 

See  Exhibit  15-4 

10)   Al-jack  V.  Peter  Hill.  (February  1997)   ,  '   / 
See  Exhibit  15-5 


(2)  A  short  summary  of  and  citations  for  all  appellate 
decisions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant 
criticism  of  your  substeuitive  or  procedural 
rulings: 

1)    Bemis  v.  State.  652  N.E.2d  89  ( Ind . App .  June  22, 
1989) . 

The  Defendant  was  convicted  of  Dealing  in  a 
Schedule  I  Controlled  Substance  and  two  counts  of 
Possession  of  a  Schedule  I  Controlled  Substance. 
The  Indiana  Court  of  Appeals  affirmed  in  part  and 
remanded  with  instructions.   The  Court  held  that 
the  Defendant  could  not  be  convicted  for  Dealing 
in  a  Controlled  Stjbstsmce  auid  Possession  of  a 
Controlled  Substance  as  a  lesser  included  offense. 
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2)    Pioman  v.   Ameritech  Publishing.   Inc..   641 
N.E.2d  1026,  (Ind.App.,  October  24,  1994). 

An  Evansville  attorney  sued  the  yellow  pages 
telephone  directory  publisher,  alleging  the 
publisher  had  wrongfully  omitted  his  advertising 
listing.   The  publisher  moved  for  partial  summary 
judgment  based  on  an  exculpatory  clause  in  the 
contract  which  limited  any  damages.   I  granted  the 
motion.   The  Indiana  Court  of  Appeals  reversed  and 
remanded,  holding  that  such  sm.   exculpatory  clause 
was  void  as  against  public  policy. 


3)    R.R.S.  Enterprises.  Inc.  v.  Regency  Associates. 
646  N.E.2d  56,  (Ind.App. Jan. 25, 1995) . 

In  this  case  the  tenant  sued  the  landlord 
alleging  fraud  and  breach  of  contract.   I  granted 
the  Defendant's  Motion  for  Sximmary  Judgment.   The 
Indiana  Court  of  Appeals  affirmed  in  part  £uid 
reversed  and  remanded  in  part.    The  Court  held 
that  the  landlord' s  statements  prior  to  execution 
of  the  lease  regarding  ingress  and  egress  were 
actionable  in  fraud  as  opposed  to  a  representation 
regarding  future  conditions  which  would  not  be 
actionable. 


4)    Hudson  v.  McClaskev.  641  N.E.2d  36,  (Ind.App. 
Oct. 11, 1994) . 

In  this  case  the  purchaser  sued  the  vendors 
for  breach  of  warranty.   Another  judge  granted 
summary  judgment  in  favor  of  the  vendors.   The 
Court   of   Appeals   reversed   and   remanded.     On 
remand,  yet  another  judge  grsmted  recision  and 
the  vendors  appealed.  An  appeal  was  taken  to  the 
Indiana  Supreme  Court  which  held  that  recision 
was  not  proper  and  remanded  to  the  trial  court . 
I  was  selected  as  Special  Judge  of  the  Vanderburgh 
Superior  Court .   I  awarded  damages  to  the 
purchaser  and  the  vendors  appealed.   The  Indiana 
Court  of  Appeals  affirmed  in  part  auid  reversed  in 
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part  amd  remanded.   The  Court  held  that  I  was  in 
error  in  the  amount  of  costs  awarded  and  in 
compounding  interest  on  the  award  of  damages  and 
costs.   The  Court  remanded  for  a  redetermination 
of  the  costs  awarded  amd  to  compute  single 
interest  on  the  award  and  costs. 


5)    Snvder  v.  Cobb.  638  N.E.2d  442,  (Ind.App. July 
28,1994). 

This  was  an  action  for  malpractice.   I 
granted  summary  judgment  for  the  doctors  and 
hospital.   The  Plaintiffs  appealed.   The  Indiauia 
Court  of  Appeals  reversed  and  remanded  and   held 
that  the  patient  was  not  required  to  present 
expert  testimony  on  the  issue  of  proximate  cause 
of  the  patient's  injury  where  the  Defendant's 
doctor  and  the  hospital  had  relied  on  the  decision 
of  the  Medical  Review  Panel  to  support  its  Motion 
for  Summary  Judgment  where  the  review  panel's 
decision  did  not  address  the  issue  of  proximate 
cause . 


6)    Loaestan  v.  Hartford  Steam  Boiler  Inspection 

and Insurance     Comoamy.     626     N.E.2d 

829,  (Ind.App.Dec.30,1993) . 

This  was  a  negligence  action  against 
Hartford  Steam  Boiler.   Logestan  claimed  that  a 
Hartford  employee  negligently  inspected  a  boiler 
which  exploded  and  injured  him.   The  jury  returned 
a  verdict  for  Hartford.   On  appeal,  Logestan 
argued  that  I  aiibmitted  erroneous  instructions  to 
the  jury  which  permitted  the  jury  to  find  Hartford 
Immune  from  liability.   The  Indiana  Court  of 
Appeals  agreed  and  reversed  and  remanded  for  a  new 
trial. 
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7)    Althaus  V.  Evansville  Courier  Co..  615  N.E.2d 
441,  (Ind.App.June  8,1993), 

The  local  Evansville  newspaper  sued  the 
Vanderburgh   County   Coroner   to   compel   him   to 
release  a  copy  of  an  autopsy  report.   I  denied  the 
coroner's  Motions  to  Dismiss  and  for  Summary 
Judgment.    The  coroner  appealed.    The  Indiana 
Court  of  Appeals  reversed  with  directions,  holding 
that  the  doc\iments  in  question  were  investigatory 
records  which  were  subject  to  the  coroner's 
discretion  to  withhold  or  release. 


8)    Hardin  v.  State.  611  N.E,2d  123,  (Ind.,  March 
29,  1993). 

In  this  case  the  Defendant  was  convicted  of 
Dealing  in  Cocaine.   He  appealed  and  the  Indiana 
Court  of  Appeals  affirmed.   The  Defendant  then 
petitioned  for  transfer  to  the  Indieuia  Supreme 
Court .   The  Supreme  Court  held  that  evidence  of 
uncharged  misconduct  (prior  drug  dealings)  was 
improperly  admitted  at  trial  for  purposes  of 
proving  the  Defendant's  identity  in  the  charged 
crime.   The  Court  also  held  that  jury  instructions 
given  by  the  trial  court  on  this  issue  were  in 
error. 


9)    Brooks   v.   State.   598   N.E.2d   519,    (Ind. 
Sept. 9, 1992) . 

The  Defendant  was  convicted  of  Rape  and 
Criminal  Deviate  Conduct  and  was  foiind  to  be  an 
HzUaitual  Offender.   He  appealed  alleging  that  the 
Prosecutor's  remarks  concerning  the  Defendant's 
failure  to  take  the  witness  stand  was  reversible 
error.   The  remark  made  by  the  Prosecutor  was  in 
final  argument  when  he  said  that  "the  Defendant 
had  chosen  to  exercise  his  Fifth  Amendment  rights 
amd   those  are  the  only  words  the  Defendauit  had 
spoken  throughout  the  trial."   I  overruled  the 
Defendeuit's  objection  to  this  comment.   The 
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Indiana  Supreme  Court  reversed  and  remanded 
finding  that  such  a  comment  was  a  direct  reference 
to  the  Defendant's  exercise  of  his  Constitutional 
right  to  refuse  to  testify. 


(3)   Citations  for  significamt  opinions  on  federal  or 
state  constitutional  issues: 

1)    Chandlev   Enterprises.    Inc.   v.   City   of 
Evansville.  563  N.E.2d  672,  (Ind.App.1990) . 


2)    Bemis  v.  State.  652  N.E.2d  89,  ( Ind . App . July 
25,1995) . 


3)    Seav  v.   State.   673  N.E.2d  475,   (Ind. App., 
November  8,  1996) . 


4)    Sandefur  v.  State.  662  N.E.2d  186,  (Ind. App. 
Jan. 9, 1996) . 


5)    Johnson  v.  State.  654  N.B.2d  788,  (Ind. App. 

Aug. 9, 1995) . 


6)    Eaan  v.  Bass.  644  N.E.2d  1272,  (Ind. App, 
Dec. 27, 1994) .     . 


7)    Shane  v.  State.  615  N.E.2d  425,  (Ind.  June  9, 
1993) . 


8)    Williams  v.  State.  611  N.B.2d  649,  (Ind. App. 
March  24,1993) . 


9)    i^-^ r..;i,^v>  V.  State.  568  K.E.2d  1068,  (Ind. App. 
March  27,1991). 
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16.  Public  Office:   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

I  was  appointed  Corporation  Counsel  for  the  City  of 
Evansville,  Indiana,  by  Mayor  Michael  D.  Vandeveer  in  1985. 
In  this  position  I  served  as  chief  legal  officer  for  the 
City  of  Evansville,  Indiana,  tintil  1987. 

17.  Legal  Career: 

a.    Describe  chronologically  your  law  practice  and 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

I  have  not  served  as  a  clerk  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates,- 

No. 


the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 


Partner,  Hayes  and  Young,  Attorneys  at  Law,  #4  Chestnut 
Street,  Evansville,  IN,  47708,  from  October  1980  to 
January  1990. 
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Public  Defender,  Vanderburgh  County,  Indiana,  from 
1983  to  1985. 


Corporation  Counsel,  City  of  Eveuisville,  Indisuia, 
1985-1987. 


What  has  been  the  general  character  of  your 
practice,  dividing  it  into  periods  with  dates  if 
its  character  changed  over  the  years? 


Partner,  Hayes  and  Youjig,  1980-1990:   I  practiced  law 
with  my  partner,  Philip  H.  Hayes  and  in  1988  we 
associated  another  attorney,   Jeffrey  Tomatta.    We 
were  general  practitioners  handling  a  variety  of  cases 
such  as  divorces,  criminal  defense,  personal  injury, 
probate  and  small  business  law.   From  1983  to  1985  I 
served  as  a    part-time    p\iblic    defender    in    the 
Vanderburgh  Circuit  Court.   I  resigned  the  position  of 
public   defender   when   I   was   appointed   Corporation 
Counsel  for  the  City  of  Evansville,  Indiana,  in  1985. 
As  Corporation  Coiinsel,  a  part-time  position,  I  served  as 
chief  legal  officer  for  the  City  of  Evansville, 
Indiana.   In  that  capacity  I  advised  the  Mayor,  City 
Council  and  department  heads.   I  supervised  six 
assistant  city  attorneys.   I  was  appointed  to  this 
position  by  and  served  at  the  pleasure  of  Mayor  Michael 
D.  Vandeveer. 


2.    Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 


As  my  law  practice  was  general  in  nature,  I  represented 
a  variety  of  individuals  and  businesses.   In  my 
position  as  public  defender,  I  represented  indigent 
individuals  charged  with  felony  level  crimes. 
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1.  Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?  If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 


During  my  private  law  career  (1980-1990),  I  appeared  in 
State  Courts  on  almost  a  daily  basis  representing 
clients  in  domestic  relations  matters,  criminal  defense 
(felony  and  misdemeanor)  and  in  matters  dealing  with 
municipal  government. 


2.  What  percentage  of  these  appearances  was  in; 

(a)  Federal  courts,- 
Ten  percent  (10%) . 

(b)  State  courts  of  record; 
Ninety  percent  (90%) . 

(c)  Other  courts; 
Zero  percent  (0%) . 

3.  What  percentage  of  your  litigation  was: 

(a)   Civil; 
Twenty- five  percent  (25%) . 
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(b)   Criminal; 
Seventy- five  percent  (75%) 


State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled)  ,    indicating   whether   you   were   sole 
counsel,  chief  counsel,  or  associate  counsel. 


Approximately  forty  (40)  jury  trials.   I  was  sole 
counsel  in  all  trials  except  one.   Almost  all  jury 
trials  were  criminal  defense.   However,  I  did  litigate 
a  will  contest  to  jury  verdict.   The  trial  I  served  as 
co-counsel  was  a  death  penalty  case  which  was  my  first 
jury  trial  and  I  was  appointed  to  assist  an  experienced 
p\iblic  defender  in  the  defense.   I  also  served  as  sole 
counsel  in  numerous  small  claims  (both  plaintiff  and 
defendant)  and  misdemeanor  criminal  defense. 


5 .    What  percentage  of  these  trials  was? 
(a)   Jury; 


One  Hundred  percent  (100%)  of  the  approximately 
forty  (40)  felony  criminal  defense  cases  were 
tried  to  a  jury. 


(b)   Non-jury; 

All  of  the  small  claims  and  misdemeanor  trials 
were  non-jury. 
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Litigation:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case : 


a)    the  date  of  representation; 


b)    the  name  of  the  court  and  the  name  of  the  judges  before 
whom  the  case  was  litigated;  and 


c)  the  individual  name,  addresses,  and  telephone  numbers 
of  co-counsel  and  of  counsel  for  each  of  the  other 
parties . 


1)    State  V.  McRevnolds.  460  N.E.2d  960  {Ind.1984) 


This  was  a  death  penalty  case  where  the 
Defendant  was  charged  with  Murder  and  Attempted 
Murder.   He  was  convicted  and  the  jury  could  not 
reach  a  unanimous  decision  as  to  a  death  penalty 
recommendation  to  the  judge.   The  trial  judge 
sentenced  the  defendant  to  two  h\indred  and  seventy 
(270)  years  in  prison.   I  was  appointed  co-counsel 
to  assist  lead  counsel,  for  the  defendant,  Barry  L. 
Standley.    This  was  my  first   jury  trial.     I 
performed  research  on  a  variety  of  issues  and  gave 
the  opening  statement  to  the  jury.   I  also  examined 
and  cross-examined  several  minor  witnesses.   The 
case  took  approximately  three  weeks  to  litigate  in 
March  of  1982.   The  Presiding  Judge  was  William  H. 
Miller,  Vanderburgh  Circuit  Court. 
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Coiinsel  for  the  State  of  Indiana  was : 

Robert  J.  Pigman 
313  Main  Str. 
Evamsville,  IN      -' 
(812)  425-8101 

Coxinsel  for  the  Defendant  was: 

Barry  L.  Standley 
3116  E.  Morgan  Ave. 
Evansville,  IN 
(812)  477-1958 


2)    City  of  EvanBville  v.  International  Association  of 
Firefighters.  Local  357.  516  N.E.2d  57,  (Ind.Dec. 
1987)  . 


I  represented  the  City  of  Evansville,  Indiama, 
as  Corporation  Counsel  in  this  action  filed  by  the 
firefighters  to  prevent  the  City  from  isqplementing 
a  merit  system  contrary  to  state  statute.  The  trial 
court  ruled  against  the  City.  The  City  appealed  to 
the  Indiana  Court  of  Appeals  and  the  trial  court 
was  reversed.   Transfer  was  sought  to  the  Indiana 
Supreme  Court  where  the  Court  of  Appeals  decision 
was  vacated  and  the  trial  court  decision  was 
reinstated.   This  was  purely  a  case  of  statutory 
construction.   This  case  was  tried  and  appealed  in 
1987.  The  trial  judge  was  Donald  Hendrickson  of  the 
Warrick  Circuit  Court. 

Opposing  Counsel  was: 

Charles  Berger 
313  Main  St. 
Evansville,  IN 
(812)  425-8101 
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3)    Luttrell  v.  State.  499  N.E.2d  1139  {Ind.1986) . 

I  represented  this  man  charged  with  Attempted 
Battery,  Theft  and  being  an  Habitual  Offender.   The 
jury  acquitted  on  the  Battery  charge,  but  convicted 
the  Defendauit  of  Theft  and  Habitual  Offender.   He 
was  sentenced  to  the  Department  of  Correction  for 
thirty- two  (32)  years.   I  was  sole  coiinsel  for  the 
Defendant.     During   trial,   I   objected   to   the 
admission  of  two  (2)  sets  of  exhibits  during  the 
Habitual  phase  of  the  trial.   I  was  overruled  and 
the  Supreme  Court  of  Indiana  affirmed  the  trial 
court.  The  trial  judge  was  Walter  H.  Palmer,  Gibson 
Circuit  Court.   This  case  was  tried  in  September 
of  1984. 

Opposing  Counsel  was : 

Steve  Bohleber 
123  N.W.  4th  St. 
Evansville,  IN 
(812)  423-4535 


4)    Jones  v.  State.  491  N.E.2d  980  (Ind.1986). 

I  was  sole  counsel  representing  this  man 
charged  with  Robbery.   He  was  convicted  by  a  jury. 
On  appeal,  I  argued  that  the  trial  court  did  not 
properly  instruct  the  jury  on  lesser- included 
offenses.   The  Indiana  Supreme  Court  affirmed  the 
trial  court.   The  presiding  judge  was  Willieun  H. 
Miller,  Vanderburgh  Circuit  Court.   The  case  was 
tried  in  July  of  1984. 

Opposing  Counsel  was : 

William  Welbom  (Deceased)  . 


5)    Dorsev  v.  State.  489  N.E.2d  513  (Ind.1986). 

I  was  sole  coxinsel  representing  this  man 
charged  with  Murder.   He  was  convicted  as  charged. 
I  challenged  the  sufficiency  of  the  evidence 
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because  the  victim's  stepdaughter  testified  that 
she  alone  was  guilty  of  the  crime.   However,  there 
was  other  evidence  linking  the  Defendauit  to  the 
crime  and  the  Supreme  Court  of  Indiama  affirmed 
the  conviction.   This  case  vras  tried  in  1985  with 
Robert  S.  Matthews,  (deceased)  presiding. 

Opposing  Counsel  was: 

Stan  Levco 

Vamderburgh  County  Prosecutor  r 

Room  108  Administration  Bldg. 

Civic  Center  Con^lex 

Evansville,  IN   47708 

(812)  435-5150 


6)    Marts  v.  State.  432  K.E.2d  18  (Ind.1982) . 

I  served  as  co-counsel  to  a  man  charged  with 
Dealing  in  a  Narcotic  Drug.  Be  was  convicted  and 
received  a  30 -year  sentence.  I  served  a  minor 
role,  basically  research  and  observing  the  more 
experienced  lawyers  during  this  trial,  as  I  had  not 
been  in  practice  but  a  short  time  and  had  no  prior 
jury  trial  experience.  The  trial  judge  was  Andrew 
Jacobs,  Sr.  (Deceased)  .  The  case  was  tried  in 
1980-81. 


Lead  Counsel  was: 

Philip  B.  Bayes 
100  N.W.  2nd  St. 
Evansville,  IN 
(812)  425-1000 

Opposing  Counsel  was: 

Jeffery  L.  Lantz 
525  Sycamore  St. 
Evansville,  IN 
(812)  464-0044 
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7)    Marts  v.  State.  432  N.E.2d  18  (Ind.1982). 

I  was  co-counsel  representing  this  man  on  his 
Petition  for  Post-Conviction  Relief  alleging  that 
his  sentence  of  thirty  (30)  years  was  erroneous  and 
in  violation  of  the  Federal  and  State 
Constitutions.  The  petition  was  denied  by  the 
Special  Judge,  Andrew  Jacobs,  Sr.  (Deceased) .  The 
Indieuia  Supreme  Court  affirmed  the  trial  court.  My 
role  in  this  proceeding  was  to  research  and 
contribute  toward  the  writing  of  the  briefs.  The 
petition  was  heard  in  1984. 

Lead  Counsel  was : 

Philip  H.  Hayes 
100  N.W.  2nd  St. 
E vans vi lie.  In 
(812)  425-1000 

Opposing  Counsel  was: 

Jeffery  L.  Lantz 
525  Sycamore  St. 
Evansville,  IN 
(812)  464-0044 


8)    James  v.  State.  472  N.E.2d  195  (Ind.1985). 

I  was  sole  counsel  for  this  man  charged  with 
Battery  and  Burglary.  He  was  convicted  by  a  jury. 
I  appealed  the  denial  of  a  Motion  to  Suppress 
identification  evidence  which  I  believed  unduly 
suggestive.  Also,  I  raised  the  issue  of 
insufficient  evidence  of  the  Defendant's  intent  to 
commit  rape  when  he  entered  the  victim's  home.  The 
Indiana  Supreme  Court  affirmed  the  convictions. 
The  trial  judge  was  Willieun  H.  Miller,  Vandeburgh 
Circuit  Court.   This  case  was  tried  in  Feb.  1983. 
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Opposing  Coxinsel  was : 


Doug  Knight 
Civic  Center  Complex 
825  Sycamore  St. 
Evansville,  IN   47708 
(812)  435-5112 


9)    Watkins  v.  State.  460  N.E.2d  514  (Ind.1984). 

I  was  sole  counsel  representing  this  maui 
charged  with  Burglary  and  Attempted  Rape.  He  was 
convicted  by  a  jury.  I  objected  to  the  admission 
of  testimony  by  a  victim  of  a  separate  crime 
alleging  the  Defendant  raped  her.  The  trial  court 
allowed  the  testimony  to  establish  the  Defendemt's 
character,  modus  opereuidi  and  intent.  I  also 
objected  to  the  victim  in  the  instant  case  offering 
hearsay  testimony  that  she  heard  from  eui  unnauned 
third  party  that  the  Defendant  had  raped  another 
woman.  The  Indiana  Supreme  Court  affirmed  the 
trial  court,  with  one  Justice  dissenting.  The 
trial  judge  was  William  H.  Miller,  Vanderburgh 
Circuit  Court.   This  case  was  tried  in  March  1983. 

Opposing  Counsel  was: 

Doug  Knight 
Civic  Center  Complex 
825  Sycamore  St. 
Evansville,  IN 
(812)  435-5112 


10)   Richard  Mclntvre  v.  Frzmk  McCloskev. 

This  litigation  concerned  the  Congressional 
Election  in  1984  in  the  8th  District  of  Indiana. 
Congressman  McCloskey  was  declared  the  winner  on 
election  night.  The  challenger,  Mclntyre  filed 
suit  to  enjoin  the  certification  of  the  results  and 
demanded  a  recount.  I  served  as  co-co\insel  for 
Congressman  McCloskey  in  this  litigation.   I 
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performed  research  and  argued  motions  before  Judge 
Walter  Palmer,  Gibson  Circuit  Court.  Eventually, 
this  matter  reached  the  House  of  Representatives  for 
resolution.  At  that  point,  I  was  no  longer  actively 
involved  in  the  litigation.  This  litigation  was  the 
first  of  its  kind  in  Indiana  and  eventually  led  to 
the  legislature  establishing  a  formal  recount 
commission  for  Indiana. 


Opposing  Counsel  was : 

Ted  Lockyear 
555  Sycamore  St. 
Evansville,  IK 
(812)  411-1199 

My  Co-Counsel  was: 

Philip  H.  Hayes 
100  N.E.  2nd  St. 
Evansville,  IN 
(812)  425-1000 


In  addition  to  the  above-mentioned  covinsel,  the 
following  attorneys  have  had  recent  dealings  with  me  and 
cam   attest  to  my  professional  reputation. 


Richard  G.  D' Amour 
Deputy  Prosecutor 
(812)  423-7336 


Michael  J.  Danks 
Attorney 
(812)  426-1000 


3 .    Robert  Zoss 

Deputy  Prosecutor 
(812)  471-8502 
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4.    Paul  Black 
Attorney 
(812)  426-1231 


5.         Laurie   B\iinb 
Attorney 
(812)    421-1911 


6.    Thomas  L.  Montgomery 
Attorney 
(812)  424-8248 


7 .    Tom  Bryan 
Attorney 
(812)  425-3592 


8.    Carl  A.  Heldt 
Attorney 
(812)  479-8721 


9.    Joseph  O'Connor,  III 
Attorney 
(812)  332-9295 


10.    Robert  McGill 
Attorney 
(317)  638-1313 


19.   Legal  Activities:   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived) . 

In  addition  to  the  matters  described  above,  I  consider 
significant  the  following  activities  which  I  was  involved 
in  outside  of  the  Courtroom: 

23 


123 

Richard  L.  Young 


In  November,  1992,  X  was  appointed  by  Xndisuia  Supreme  Court 
Chief  Justice  Randall  T.  Shepard  to  serve  as  co-chairman  of 
the  Supreme  Court  Committee  on  the  Rules  of  Evidence.   This 
committee  was  charged  by  the  Indiana  Supreme  Court  to  review 
the  then  present  Indiana  Rules  of  Court  and  propose 
modifications,  if  necessary,  to  the  Court  rules  so  that  the 
Indiana  Rules  would  be  more  compatible  with  the  Federal 
Rules  of  Court.   The  committee  examined  all  the  Indizuia 
Rules  of  Court  and  the  Federal  Rules  zuid  issued  a  final 
report  with  recommendations  to  the  Indiana  Supreme  Court. 
I  was  pleased  that  the  Court  adopted  virtually  all  of  the 
changes  or  modifications  of  the  rules  recommended  by  our 
committee. 


In  1996,  I  was  elected  to  the  Board  of  Directors  of  the 
Judicial  Conference  of  Indiana.   Since  1995,  I  have  served 
on  the  Criminal  Instructions  Committee.   From  1990  to  1995, 
I  served  on  the  Judicial  Administration  Committee. 
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II.   FIHANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 


The  only  source  o£  anticipated  future  income  would  be  my 
judicial  pension  from  the  State  of  Indiana.   I  would  not  be 
eligible  to  receive  any  proceeds  from  this  pension  iintil 
I  reach  age  62 . 


Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of -interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 


As  I  do  now,  if  a  former  client  is  a  party  in  a  lawsuit;  or 
if  I  have  a  personal  bias  or  prejudice  concerning  a  party 
or  personal  knowledge  of  disputed  facts,  I  recuse  myself 
from  the  case.   I  also  recuse  myself  from  any  matter  in 
which  I  have  any  fineuicial  interest  or  any   member  of  my 
faunily  or  relatives  have  any  financial  interest.   In  all 
cases,  I  follow  the  guidelines  provided  in  the  Code  of 
Judicial  Conduct. 


Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  with  the  court.   If  so,  explain. 


No. 
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List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 


See  Financial  Disclosure  Statement,  attached  as  Exhibit  4-1, 


Please  complete  the  attached  financial  net  worth  statement 
in  detail  {Add  schedules  as  called  for) . 


Attached  as  Exhibit  5-1. 


6.    Have  you  ever  held  a  position  or  played  a  role   in  c 
political  campaign?   If  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

1.    1988  --  In  Evan  Bayh' s  campaign  for  Governor  o£ 

Indiana,  I  served  as  ceunpaign  coordinator  for  South- 
western Indiana.   My  duties  included  recruiting 
volunteers  for  the  campaign  and  arranging  appearances 
for  the  candidate  in  Southwestern  Indiana. 


1983  --In  Michael  D.  Vandeveer's  campaign  for 
re-election  as  Mayor  of  the  City  of  Evzuisville, 
Indiana,  I  served  as  counsel  to  the  campaign  and 
helped  organize  fundraisers  zunong  my  lawyer  colleagues 
in  support  of  Mayor  Vauideveer. 


1982  --In  Frank  McCloskey' s  campaign  for  U.S. 
Congress,  I  helped  organize  fxindraisers  and  advised 
the  candidate  on  various  issues  of  which  I  had 
knowledge. 
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1976  --  In  U.S.  Representative  Philip  H.  Hayes'  U.S. 
Senate  primary  campaign  against  Senator  Vance  Hartke, 
I  served  as  a  coxinty  coordinator  and  driver  for  the 
candidate . 


1976  --  In  U.S.  Senator  Birch  Bayh' s  ceunpaign  for 
President  of  the  United  States,  I  served  as  a  coiinty 
coordinator  in  the  Iowa  caucuses.  New  Hampshire 
Primary  and  Kew  York  primary. 


III.   GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 


In  1995  I  proposed  to  the  Board  of  Directors  of  the 
Evansville  Bar  Association,  that  the  Bar  sponsor  a  family 
and  build  a  house  during  the  Habitat  for  Humanity  Blitz  in 
Evansville  in  July  of  1995.   I  was  selected  as  chairman 
for  the  ad-hoc  Heibitat  Committee.   The  committee  raised  over 
$30,000  from  100%  of  the  active  Evansville  Bar  Association 
members  to  fund  the  construction  of  the  house.   During  the 
building  blitz,  approximately  50  members  of  the  Bar 
Association  volunteered  to  help  with  the  actual  construction 
of  the  house. 


Since  1990,  I  have  been  a  member  of  the  Holy  Rosary 
School  Booster  Club.   The  activities  of  the  club  are  designed 
to  raise  funds  and  in-kind  support  for  school  athletics. 
I  devote  3  to  5  hours  per  month  to  this  activity. 


The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  individually 
discriminates  on  the, basis  of  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  --  through  either  formal 
membership  requirements  or  the  practical  implementation  of 
membership  policies?   If  so,  list,  with  dates  of  membership. 
What  you  have  done  to  try  to  change  these  polices. 
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Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which 
led  to  your  nomination  and  interviews  in  which  you 
participated) . 

There  is  no  selection  commission  at  this  time.   In  1993, 
I  learned  that  Judge  Gene  E.  Brooks  was  expected  to  take 
senior  status  or  retire  in  1996.   I  had  informal  discussions 
with  a  number  of  public  officials,  judges  and  lawyers  in 
late  1993,  1994  and  1995,  about  my  possible  appointment  to 
the  position.   (They  included  Governor  Evan  Bayh, 
Rep.  Lee  Hamilton,  Rep.  Frank  McCloskey,  Lieutenant  Governor 
Frank  O'Bannon,  Rep.  Andy  Jacobs,  Jr.,  Judge  Gene  E.  Brooks, 
Chief  Justice  Randall  T.  Shepard  of  the  Indieuia  Supreme 
Court,  Judges  Ted  Najam  and  John  Baker  of  the  Indiana  Court 
of  Appeals,  and  Judges  Maurice  O'Connor  and  Scott  Bowers  of 
the  Vanderburgh  Superior  Court.)   After  Judge  Brooks 
announced  his  retirement  in  November  of  1996,  I  decided  to 
seek  the  appointment,  and,  on  separate  occasions  I  met  with 
Governor  Bayh  and  with  several  members  of  the  U.S.  House  of 
Representatives  from  Indiana  in  December  of  1996.   In  late 
January,  Governor  Bayh  informed  me  that  he  would  submit  my 
name  to  President  Clinton  for  nomination  to  succeed  Judge 
Brooks.   Approximately,  one  week  later  Rep.  Lee  Hamilton 
informed  me  that  the  Indiana  Democrat  Congressional 
delegation  and  newly  elected  Governor  Freuik  O'Bannon  had 
agreed   to   submit   my   name   to   the   President   for   his 
consideration  for  this  nomination.   In  April  of  1997,  I 
received  correspondence  from  the  Office  of  Counsel  to  the 
President  which  requested  that  I  supply  backgroxind 
information  to  the  Department  of  Justice,  the  Federal 
Bureau  of  Investigation  and  the  American  Bar  Association. 
Sxibsequently,  I  was  interviewed  by  each  of  these  entities. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 
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5.    Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism". 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism" 
have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other   institutions   in   the   manner   of   an 

administrator  with  continuing  oversight 
responsibilities . 

The  task  o£  the  judiciary  is  to  interpret  and  apply 
the  law.    For  a  district  judge,   the  law  to  be  applied 
includes,   o£  course,  not  only  the  federal  Constitution, 
federal  statutes  and  regulations,  but  also  precedents  of  the 
Supreme  Court  of  the  United  States  and   the  Court  of  Appeals. 

Because  the  federal  judiciary  is  insulated  from 
political  pressures  in  many  ways,  the  members  of  that 
judiciary  have  a  responsibility  to  exercise  their  power  with 
restraint  when  dealing  with  state  and  local  governments. 
That  restraint  requires  careful  attention  to  doctrines  of 
standing,  ripeness,  mootness,  and  aJsstention  and   other 
related  doctrines  to  minimize  friction  between  the  federal 
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judiciary  and  the  elected  branches  of  the  federal  government 
and  state  and  local  governments.   Courts  simply  are  not 
well -equipped  as  institutions  to  make  the  kind  of  budgetary 
choices  that  the  elected  branches  of  government  must  make, 
and  judges  must  keep  that  limitation  in  mind,  especially 
when  they  confront  a  case  seeking  institutional  reform. 
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FINWCIAL     DISCLOSLRE     REPORT 

FOR    CALc.VDAR    '{ZAR     1935 


Yjuna.      Richard    L. 


U.S.    Olscrlct   Courc 
Souchern   Olserlcc    of    Indiana 


7/21  /  1997 


Dis:ricc  Judge  -  Nomin«« 


i      ftvporc    r^«t 


Ckl 


Jan.'  l/9fr-    6/30/97 


ot   zh 


Vanderburgh  Circuic  Court 
Room  210  CourCa  Building 
Evansvtlla.  TN .   67708 


IMPORT AjMT  notes.  The  instructions  accompanying  this  form  must  be  followed.     Complete  all  parts, 
cheeliing  the  NOI^  box  lor  each  section  where  you  have  t>o  reportable  infornutian.     Sign  on  last  page. 


I.     POSITIONS.      (Reporting  individual  only;  see  pp.  9-0  of  Instructions.) 

POSITION  NAME    Or    ORGANI 2ATI0tJ/E!^ITY 

I  NONE       (No  reportable  positions) 


3iraccsr-TriiSCs« 


Evansvlll*   Huseun  of   A7:s    and   Sclanc* 


Indiana   Judicial   Confcranca 


Vanderburgh   Councy   CoBmunicy    Foundacion 


II.      AGREEMENTS.      (Reporting  individual  only,  see  pp.  14-17  of  liucructions.) 

3At;  parties  and  t^rms 


CJ 


NONE       (No  reportable  agreetnents) 

The  only   agreement  would  be  my   judicial  pension   froHi 


the    State   of    Indiana. 


III.     NON-INVESTMENT  INCOME.      (Reporting  individual  and  spouse;  see  pp.  1S-2S  of  Instructions.) 


DATE 

n 


SOURCE    AND    TYPE 
NOKE       (No  reportable  non-investment  income) 

Judicial  Salary 


.^^^^ 


Ih. 

Rehabilitation 

Cancer 

(S) 

Judicial  Salary 

The 

Rahablllcatioa 

Canter 

(S) 
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V.      REIMBURSEMENTS  and  GIFTS  --  [raiuponaiion,  lodging,  food,  entcnainmcm. 

(IncluJcs  (husc  lo  spouse  and  dcpcnUcnc  children:  use  the  parcnihcriuU  *(S)'  and  *(OC)'  to  indicate  rcpuriibic 
rcimbursctnenu  andgifti  received  by  spouse  and  dependent  children,  respectively  Sec  pp.  26-27  of  Instructions. ) 

SOURCE  DESCaiPTICN 

NONi:       (No  such  reportable  reimbursements  or  gifts) 


V.     OTHER  GIFTS.       (Includes  those  to  spouse  and  dependent  children;  use  the  parenlheticals  "(S)'  and  "(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 

SOraCE  DESCRIPTION  Y^ 

NONE      (No  such  reportable  gifts) 


VI.     LIABILITIES.       (Includes  those  of  spouse  and  dependent  children:  indicue  vvfaere  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  *(S)'  for  separate  liability  of  Che  spouse,  *(J)'  (or  joint  liability  of 
reporung  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  lutruclions.) 

<:R£PITgB  DESCRIPTION  vftLVE  gS 


D 


NONE      (No  reportable  liabilities) 
K3NA     Aawrlca    (J)  credit    card 


J-IIS.OOO    or    !•••  II>fl9    ool-fSO.OOO      1—J90, ...-„„    ,„ ..„    «-*-.«•-    ...      — ... 
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VII.   Page    I  INVESTMENTS  and  TRUSTS  •■income,  value.  ira«a«ions  (IncljOu  those  of  spouse 
and  Jepcndcnt  children.  See  pp.  J7-54  of  Instructions.) 


0-rscri.pei.sn  at   Asatc? 

luring 

c. 

ropomn? 
parioa 

0 
TrjnoocCLana   durlna   ropor^in^   o«CLoa 

ina    indi-'idu*;   •nd   jpoua*.    "'8'       f?r 
s*$«rA=4  own«r»nAp  oy  tpous*.    -lOCJ- 

Cor  9>*fl«e->ni.p   oy  dapanOAAC  cniia. 

v:*e9    *ix:'   4fc«r   ««ch  «a««e 
«j(«mpc   (ro«  prior  diJCloaucs 

Hi 
MIt    I 

i:i 

111 
Coa«'' 

111 

v<lua 
MielV3<u 
Cade 

lO-xi 

ilT- 

tuy.    toll. 

:C    noc    •■•KVC    fra-   liacloouro 

111 

111 

volua: 

Ca«< 

COUll 
Cod« 

ISi 
tOaneicy  a( 
Ouyvc/aollvr 
trjnoaciiar.) 

1               NONZ         .Ho   ^^^.ore*t>^« 

^       Judicial  pension 

0 

K 

1 

1 

■., 

13 

I. 

» 

I. 

^' 

" 

ic^r'S!'?.?-  f:!io°SS,°5.i;-S..             !:ll6S°5,f!*rSo§-;5o"-"»"  !l:!k'Si;-55.?!S  ,.o.,oo    S^IiliSJrSSi:?"-. 

■-•  "•"■  iiiih-ys-h:nf.-sso.o.o  Kiih-Bi-ni-n-d;!"""-"-"  ^^^^i^i^^'—"" 

1   v«i  *«crt  coa:     o-appralaaL 


■•Caaciraal   «aeace   anlyt 
w-oehar 


■Maa— nt 
■tJiiiiaca 


T*Caah/r«nia 
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vm.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS.  (in<i,cji.p.r>ofn 

I  I    !«<ONt    (No  •J*u«i«l  in»«niatimi  or  •iq»lw»«i«i«.) 
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IX.    CERTIFICATION 

(n  compliance  with  the  provisiofu  of  28  U.S.C  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on  Judicial 
Acuvities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory  fiincuaa  m  an> 
litigation  duruiK  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  depeodait  childroi  had  a  financial  mterar 
as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  infermation  pertaining  to  my  spouse  and  mmor  or  dependent  cbildroi, : 
any)  is  accurate,  true,  and  complete  to  die  best  of  my  knowledge  and  belief,  and  that  any  mfbrmation  not  reported  was  withheld 
because  it  met  applicable  statutory  provisions  permitting  non-diselosuie. 

I  further  certify  that  earned  income  from  outside  employment  and  hoooraha  and  the  acceptance  of  gifts  which  have  been 
reported  are  m  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq  ,  S  U.S  C  7353  and  Judicial  Conference 
regulations. 


Signature 


-^. 


ao^KK) 


nj2L(37 


Note 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FOJNC  INSTRnCTIONS 

Mail  original  and  three  additionil  copici  to: 

Commitlee  on  FmanciaJ  DiKlonre 
Adminirtrativc  Oflicc  of  the  United  Statu  Courts 
One  CdniBbiu  Cirdc.  NX. 
Suite  2-301 
Washington.  D.C.  20S44 
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I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

Full  name  (including  any  former  names  used.) 

Susan  Naomi  Okl   Hallway 

(nee   Susan  Naomi   Okx) 

(I   usually  use  Susan   Oki  Mollway  as   my  professional 

name ) 

Address:   List  current  place  of  residence  and  office 
address (es) . 

Residence:  2211   Halakau   Street 

Honolulu,    Hawaii    96822 

Office:  Cades   Schutte   Fleming  &   Wright 

1000   Bishop  Street,    10th   Floor 
Honolulu,    Hawaii    96813 

Date  and  place  of  birth. 

November  6,    1950;    Honolulu,    Hawaii 

Marital  Status  (include  maiden  name  of  wife,  or 
husband's  name).   List  spouse's  occupation,  employer's 
name  and  business  address (es) . 

Husband:  Daniel   J.    Mollway 

Occupation:      Attorney,    Executive  Directive   of  State 

Ethics  Commission 
Employer:  State   Ethics   Commission 

Pacific   Tower,    Suite   970 

1001   Bishop  Street 

Honolulu,    Hawaii    96813 

Education :   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees 
received,  and  dates  degrees  were  granted. 

University  of  Hawaii  Attended  9/68    to  5/73 

Honolulu,  Hawaii  Bachelor   of  Arts  5/71 

Master  of  Arts    5/73 

Beaver   College  Attended  6/71    to  8/71 

Glenside,  Pennsylvania         Summer  study  in  Europe  fno 

deg'ree ) 

Harvard   Law  School  Attended  8/78    to   6/81 

Cambridge,    Massachusetts  Juris  Doctor   6/81 
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Employment  Record:   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms, 
with  which  you  were  connected  as  an  officer,  director, 
partner,  proprietor,  or  employee  since  graduation  from 
college . 


Summer,  1972 


1972    to  1973 


1973    to  1575 


1575  to  1575 


Student  worker,  nniveraity  of  Bawaii 
Laboratory  School,  Bonolulu,  Hawaii. 
I  worked  oa  preparation  of  materiala 
used  at  the   laboratory  school. 

Dental   assistant.  Dr.    Alwin 
Sbiakawa,    Honolulu,    Hawaii.      I 
aaaiated  with  a   dentist's  private 
practice. 

Instructor,  Department  of  Engliab   at 
the   Vniveraity  of  Hawaii    (Manoa 
campus,  Honolulu,  Hawaii).      I   taught 
expository  writing  and  Britiah   and 
American   literature. 

Instructor,  TaJtushoJcu  C7niversity, 
ToAyo,  Japan.      I   taught   Engl i ah 
conversation  part-time. 

raito  Co.,  Ltd.,  ToAyo,  Japan.      I 
wrote   correapondence   in   Bngliah    to 
this  small    trading  compeuiy' s 
international   buaineaa   associates. 

I  also  taugiit  Eln^-iisii  conversation 
at  private   companies   and   to 
individuala . 


1976   to  157a 


Editor,  Charlea  E.    Tuttle  Publishing 
Company,    Tokyo,    Japan.       I  edited 
books   in  English,    chiefly  relating 
to  Asia. 


I  continued  to  teach  English 
conversation  privately. 

J.    Walter  Thompson,    Tokyo,    Japeui.      I 
worked  at    the   Tokyo  office  of   this 
advertising  agency,    reworking 
translated   advertising  copy. 

I  continued   to  teach  English 
conversation  privately. 
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Summer,    1979 


Summer,    1980 
1981    to  present 


1987    to    1988 


Spring,    1988    & 
Spring,    1989 


Spring,    1989 
(approx. ) 
to  Summer, 
1996 


1995 


1995    to    1996 


1995    to  present 


1996    to  present 


Student  worker,    Sorth  Shore 
Children's  Law  Project,    Lynn, 
Massachusetts .      I  assisted  attorneys 
who  represented  children   with   legal 
problems . 

Summer  law  clerk.    Cades   Schutte 
Fleming  &   Wright,    Honolulu,  Hawaii. 

Attorney,    Cades   Schutte   Fleming   £ 
Wright,  Honolulu,  Bawaii 
Associate    (1981-86);    Partner    (1986- 
present ) . 

Director,    Hawaii    Women   Lawyers 
(unpaid  position  with  non-profit 
organization^ . 

Ad^^unct  Professor  of  Law, 
William  S.    Richardson   School   of 
Law,    University  of  Hawaii,    Honolulu, 
Hawaii .  I   taught  Appellate 
Advocacy. 

Arbitrator,  Court -Annexed 

Arbitration  Program,  Judiciary, 

State  of  Hawaii.      This   is 

a   volunteer  position    (arbitrators 

were  previously  paid   $100  per 

pre -arbitration  hearing  and  are  now 

paid   $50  per  hearing) . 

Secretary,    Hawaii   Women's   Legal 
Foundation  (unpaid  position  with 
non -profi t   organization ) . 

Director,    Hanraii  American   Civil 
Liberties   Union  and  Hawaii   American 
Civil   Liberties   Union  Foundation 
(unpaid  position  with  non-profit 
organizations ) . 

Director,    Hawaii   Justice  Foundation 
(unpaid  position  with  non-profit 
organization) . 

Director,    Hawaii    Women's   Legal 
Foundation  (unpaid  position  nrith 
non-profit  organization). 


Military  Service:   Have  you  had  any  military  service? 
No.       If  so,  give  particulars,  including  the  dates, 
branch  of  service,  rank  or  rate,  serial  number  and  type 
of  discharge  received.  None. 
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Honors  and  Awards :  List  any  scholarships,  fellowships-, 
honorary  degrees,  and  honorary  society  memberships  that 
you  believe  would  be  of  interest  to  the  Committee. 

Hoaora,    awards  before   law  school:      Graduated  with 
distinction   in   1971,    second   in  my  undergraduate   class. 
I  completed  my  undergraduate   education   in    three  years. 
I  represented   the   College  of  Arts  and  Sciences   at 
graduation  ceremonies  in  which   each   college   at  the 
t/aiversity  of  Hawaii  bad  on   stage  a   single 
representative  with   a  distinguisiied  academic   record. 
Alpha   Lambda   Delta,    Phi    Beta   Kappa,    Phi    Kappa   Phi.       I 
was   appointed  a   senior   tutor  in  the  Department   of 
English    and   received    the  Alpha   Lambda  Delta   Book  Award 
for  achieving  the  highest   grade  point   average  of   the 
chapter  members   in   that   women's  honor  society. 

Honors,    recognition   in  law  school:      Graduated  cum  laude 
in   1981.      Appointed  Book  Review  Editor   of  Volume  15 
(1979-BO)    of   the  Harvard   Civil   Rights-Civil   Liberties 
Law  Review   fone  of  only  two   second-year  students  on   the 
editorial   staff;.   Sleeted  Editor  in  Chief  of  Volume   16 
(1980-81)    of  the  Harvard  Civil    Rights-Civil    Liberties 
Law  Review. 

Professional   awards:      Received  Hawaii    Women  Lawyers' 
1987  Outstanding  Woman  Lawyer  of   the   Year  Award. 

Bar  Associations:   List  all  bar  associations,  legal  or 
judicial -related  committees  or  conferences  of  which  you 
are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 

Federal   Judicial    Conference   for   the   United  States 
District    of  Hawaii:      Member   1990 

Hawaii    State   Bar  Association:      Member   since    1981 
Attorney/Client    Coordination   Committee: 
Member   1985-88 

Mentor   in  Attorney -to -Law  Student  Mentor 
Program:       1995 

Hawaii    Women   Lawyers:      Member   since    1981 

Comparable    Worth    Committee:       Co-Chair   1985-86 

Director:       1987-88 

Judicial   Nomination   Committee:      Member   1991 

Hawaii    Women's   Legal    Foundation:      Member  since   1992 
Fundraiser  Committee:       Co-Chair   1994, 

Vice    Chair   1995 
Secretary:       1995 
Director:         1996 

American   Bar  Association:      Member  since    1981 
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Harvard  Asian   Law  Students  Association:      Member 
1981-83 

Hawaii    Justice   Foundation:      Member  since   1994 
Director:      1995 

Other  Memberships:   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Organizations  that   lobby: 

American    Civil   Liberties   Union   of  Hawaii 
Contributor  since   at  least  1989 
Amicus  Club  Fundraising  Committee,  1994 
Director,    Hawaii    Chapter,    1995    to  1996 
(I  have  not  personally  participated   in   lobbying   for 
this   organization. ) 

Waialae   Iki    V  Homeowners'    Association:      Member  since 
1992    (membership  is  mandatory  for  residents   in   Waialae 
Iki    V).       (This   organization    lobbied    this  year  concerning 
access    to  a  trail  in  the  area,  but  I  did  not  participate 
in  lobbying   for    this   organization. )* 

The  Hawaii   State  Bar  Association,    Hawaii   Women  Lawyers, 
American  Bar  Association,    and  Hawaii   Justice  Foundation, 
all   mentioned   in  my  response   to  Question  Ho.    9,    lobby  on 
occasion.      As  noted  in  my  response   to  Question  No.  12,    I 
participated   in  lobbying-  for  flatiraii  Women  Lawyers,  but 
I  did  not   lobby  for   the  other  bar-related  organizations. 

Organizations    tJaat,  to  mv  Jlcnowledqe,  do  not  lobby; 

Plaza  Club.-   Member  since   1987* 

Young  Women's   Christian  Association:      Intermittent 
Membership 

King   Manor  Association  of  Apartment   Owners:      Member 
since   1989    (membership   is  m^uldatory  for  owners  of 
condominium  units  in  King  Manor)* 

Explorers   of  the   Year  2020 

As   a   follow  up   to  an  emrliar  group   that   looked 
ahead   to  tbe  year  2000   and   put  tpgetber  a  booJc  in 
1973   on  wbat  Hawaii   could  aspire   to  in   2000,    the 
Ejcplorers  of   the   Year  2020   ia   a  group   that   is 
looicing  ahead  to  the  Hawaii   of  2020.      Z  attended  a 
meeting  of   this  group  in   1995   but  did  not 
thereafter  participate  in   its  activities. 
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A3  noted  in  my  response   to  Question  Ho.    9,    I  am   also  a 
director  of   the  Hawaii   Women's  Legal   Foundation.  *      I 
repeat  mention  of   that   law-related  org^uli2ation  here 
because  membership  in  it   is  by  invitation  only. 

*  By-laws  are  attached. 

Court  Admission:   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses 
if  any  such  memberships  lapsed.   Please  explain  the 
reason  for  any  lapse  of  membership.   Give  the  same 
information  for  administrative  bodies  which  require 
special  admission  to  practice. 

Hawaii   Supreme   Court. 
Admitted   19S1. 

United  States  District   Court   for   the  District   of  Hawaii. 
Admitted  1981. 

United  States  Court  of  Appeals  for  the  ninth  Circuit. 
Admitted  1981. 

United   States   Supreme   Court. 
Admitted  1993. 

There  were  no   lapses   in  membership. 

Published  Writings:   List  the  titles,  publishers,  and 
dates  of  books,  articles,  reports,  or  other  published 
material  you  have  written  or  edited.   Please  supply  one 
copy  of  all  published  material  not  readily  available  to 
the  Committee.   Also,  please  supply  a  copy  of  all 
speeches  by  you  on  issues  involving  constitutional  law 
or  legal  policy.   If  there  were  press  reports  about  the 
speech,  and  they  are  readily  available  to  you,  please 
supply  them. 

"Betty  Morrison  Vitousek, "  Called  From  Within- -Early 
Women  Lawyers  of  Hawai ' i  {Univeisity  of  Hawaii  Press 
1992).  This  is  a  biographical  essay  a±>out  a  retired 
State  of  Hawaii    judge.      A   copy  is   attached. 

In   1987,    I  contributed   to  a  local   seminar  pamphlet   on 
civil   motions    in    1987.       This  pamphlet    was   printed  by   the 
Hawaii    Institute    for  Continuing  Legal    Education.  My 
contribution   consisted   of  a    sample  motion    for  summary 
judgment/  a  copy  of  which    is   attached.       I  participated 
in   a   panel  discussion  put  on   during    the    seminar. 

In    1986   and  1987,    I   spoke    to  business   groups, 
participated   in  a  seminar   for  State   of  Hawaii 
legislators ,    and  testified  before  the  State  of  Hawaii 
legislature   on   behalf  of  Hawaii    Women   Lawyers    in    support 
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of  the  concept  of  comparable  pay  for  jobs   of  comparaijid 
worth.  I   do  not  have  notes  of  the  speeches  or  the 
aeminar.       (I  worked   on  a  seminar  pamphlet   but    cannot 
locate  a  copy  of  that>.  A   copy  of    the   written    testimony 
I   submitted   is   attached. 

In    1996,    I  was  part   of   a  panel    asked    to  comment  on 
remarJcs  by   the    featured   speaker  at   a    forum   sponsored  by 
the   Hawaii    Justice   Foundation.       The    featured   speaker 
spoke   on    the    future   of  the  courts.   J  do  not  have  a  copy 
of  my  comments. 

Health:   What  is  the  present  state  of  your  health? 
Excellent.       List  the  date  of  your  last  physical 
examination.   October  25,  1995. 

Judicial  Office:   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected 
or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court . 

None. 

Citations :   If  you  are  or  have  been  a  judge,  provide: 
(1)  citations  for  the  ten  most  significant  opinions  you 
have  written;  (2)  a  short  summary  of  all  citations  for 
all  appellate  opinions  where  your  decisions  were 
reversed  or  where  your  judgment  was  affirmed  with 
significant  criticism  of  your  substantive  or  procedural 
rulings;  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues,  together  with 
the  citation  to  appellate  court  rulings  on  such 
opinions.   If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the 
opinions . 

None. 

Public  Office:   State  (chronologically)  any  public 
offices  you  have  held,  other  than  judicial  offices, 
including  the  terms  of  service  and  whether  such 
positions  were  elected  or  appointed.   State 
(chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

None . 

Legal  Career: 

a.    Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 

including : 
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1 .  whether  you  served  as  clerk,  to  a 
judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

None. 

2.  whether  you  practiced  alone,  and  if 
so,  the  addresses  and  dates; 

None. 

3.  the  dates,  names  and  addresses  of 
law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you 
have  been  connected,  and  the  nature 
of  your  connection  with  each; 

Cadea   Schutte   Fleming  &   Wright 

1000   Bishop   Street 

Honolulu,    Hawaii    96813 

6/81    to  the  present 

(6/85    to  9/86   as   an    associate, 

and   10/86   to  the  present   as   a 

partner) 

William   S.    Richardson   School    of  Law 

University  of  Hawaii 

Honolulu,    Hawaii. 

Spring,    1988,    Spring  1989 

I  was    an  Adjunct   Professor;    I    taught 

Appellate  Advocacy. 

Court -Annexed      Arbitration    Program 

Judiciaxry,    State   of  Hawaii 

777   Punchbowl    Street 

Honolulu,    Hawaii    96813 

Approx.    1989    to  the  present 

I   am   an    arbitrator  with    this 

program . 

1 .    What  has  been  the  general  character 
of  your  law  practice,  dividing  it 
into  periods  with  dates  if  its 
character  has  changed  over  the 
years? 

My  practice    is    in   civil    litigation 
in    all   phases    and   at  all  levels. 
Most   of  my  cases   involve   commercial 
disputes.       I  have   appeared    in   both 
federal  and  state  courts  and  in 
trial    and   appellate    courts    in   both 
systems.       I   have  had  an  active 
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motions  practice   involving  not   only 
motions    to  dismiss  and   summary 
judgment  motions,    but   numerous 
discovery  motions,    procedural 
motions   such   as  motions    to   continue 
trial    dates   or   to  strike   or  add 
witnesses,    and  motions   regarding   the 
admissibility  of   trial  evidence.       I 
have   also  bad  substantial    appellate 
experience,    preparing  briefs    as   well 
as  presenting  oral    argument. 

2 .         Describe  your  typical  former 

clients,  and  mention  the  areas,  if 
any,  in  which  you  have  specialized. 

The    typical    case   for  me   involves   a 
contractual    dispute   of   some   kind, 
and  my  clients   in   these   disputes 
include  business   entities   ranging 
from   very  large    to   very  small,    as 
well    as   individuals.      For  example,    I 
represent  American   Savings   Bank, 
FSB,    in   a  foreclosure   of   commercial 
property,    and   I  represented   a 
financial   institution   in   a   class 
action   arising  out   of   a  dispute  over 
the   interpretation   of  a    clause    in 
residential    loan   documents 
permitting  changes   in   interest   rates 
charged    to  borrowers.   Small 
businesses    that    I  have   represented 
include   an   advertising  agency   that 
is   operated   out  of  its   owner's  home. 

..    Individuals    that   I  represent   in    the 
typical    contract   dispute   include   a 

-  doctor  who  has   invested   in 

commercial   real    estate   and   finds 
that   his    tenants   and  he  are  in 
disputes  over   lease    terms. 

Outside   of   the   context   of   commercial 
contract   disputes ,    my  clients    tend 
to  be    individuals   or   small 
businesses.       Thus,  for  example,  X 
have  represented   a   homeowner  whose 
land   is   being  condemned ,    another 
homeowner  whose  newly  constructed 
residence   is   badly   termite -damaged, 
and   an  individual   who   suffered 
serious    consequences   when  her 
prescriptions   for  psychotropic   drugs 
were  misfilled   by  a   hospital 
pharmacy,    as   well    as   a   designer  of 
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Hawaiian  wear  alleging   trade  name 
infringement,    and  a   sole 
proprietorship  alleging  copyright 
infringement   with   respect    to  small 
crystal  sculptures. 

My  areas   of  concentration  have 
expanded   in   recent  years.      I  have 
always  hemdled  and  continue    to 
handle  contract  disputes,  insurance 
coverage,  lender  liability,    and   real 
estate   disputes,    with   some 
involvement   with  personal    injury 
cases   and  professional  malpractice 
cases.      In   earlier  years,    I  also 
worked  on   antitrust   issues   and, 
shortly  after  I   became  a  partner  in 
1986,    on  hostile   corporate   takeover 
litigation.       In   recent   years,    I  have 
become   increasingly  involved  with 
labor  law  issues,    employment 
discrimination,    and   copyright   and 
trademark   litigation. 

1.    Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?   If  the 
frequency  of  your  appearances  in 
court  varied,  describe  each  such 
variance,  giving  dates. 

X  have  appeared   in   court    frequently 
throughout  my  career. 

2  .         What  percentage  of  these  appearances 
was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

In  my  career  as   a   whole,    about  35 
percent   of  my  appearances   have  been 
in   federal    courts   and   65  percent   in 
state   courts,    although   in   recent 
years  my  practice  has   been  divided 
about   evenly  between   federal   and 
state   courts.       During    the    time    that 
I  was   a   federal   judicial   nominee 
(from   late   December   1995   until 
October  1996),    I   chose   not    to   appear 
in    federal    court    at    all. 
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3.  What  percentage  of  your  litigation' 
was: 

(a)  civil; 

(b)  criminal. 

100  percent  baa  been   civil. 

4 .  State  the  number  of  cases  in  courts 
of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled) , 
indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate 
counsel . 

X  have  Cried  thirteen   cases   to 
verdict  or  judgment.      I  was   sole 
counsel   in   five  cases,    chief  counsel 
in   five  cases,    and  associate   counsel 
in   three   cases . 

5 .  What  percentage  of  these  trials  was : 

(a)  jury; 

(b)  non-jury 

Ten  cases  f77  percent)  were  jury, 
and  three  cases  (23  percent)  were 
non-jury. 

Litigation:   Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the 
citations,  if  the  cases  were  reported,  and  the  docket 
number  and  date  if  unreported.   Give  a  capsule  summary 
of  the  substance  of  each  case.   Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the 
final  disposition  of  the  case.   Also  state  as  to  each 
case  : 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the 
judge  or  judges  before  whom  the  case  was 
litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel 
for  each  of  the  other  parties. 
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(1)      Harris  v.    Hawaiian  AirlinoB.    Inc. ,    filed   in 

the  Circuit  Court  of  the  first  Circuit,    State 
of  Bawaii,    Civil   Ho.    B7-3894-12,    consolidated 
with  Norris   v.  Finazzo,    filed  in    the   Circuit 
Court  of   the  First   Circuit,    State   of  Bawaii, 
Civil  No.    89-2904-09.      Subject   of  United 
States   Supreme   Court   No.    92-2058. 

This  action,    consisting  of   two   consolidated   cases,    went 
to   the   United  States  Supreme   Court   and   is    the  most   significant 
matter  I  have  handled.      See  Hawaiieui  Airlines,    Inc.    v.    Norris,    114 
S.    Ct.    2239,    129   L.    Ed.    2d    03    (1994).       The   United  States   Supreme 
Court   reviewed   two  decisions  by   the  Bawaii   Supreme   Court,    one 
fouad  at  74   Haw.    235,    842   P.  2d    634    (1992),    the  other   unpublished 
but   essentially  repeating   the  published  state  decision.      Both    the 
Bawaii   Supreme   Court   and   the   United  States  Supreme   Court   ruled 
unanimously  in   favor  of  my  client,    the  plaintiff.    Grant  T.  Norris. 
Oral    argument   in    the   United  States   Supreme   Court   was  held  on  April 
28,    1994,    which   was    the  last   day  of   the   Court's   term. 

Norris   was   a   mechanic  who  was   fired  when  he   refused   to 
approve  an  unsatisfactory  airplane   repair   and  then  contacted  the 
Federal   Aviation  Administration   about  the  repair.      Be   sued  the 
airline  in    1987,    alleging  a   retaliatory   termination.       The   case   was 
filed   in   state   court,  removed  to  federal  court,  remanded  to  state 
court,  returned  to  federal  court,  then   remanded   to  state  court 
ag-ain.  It   went   up  to  the  United  States  Court  of  Appeals   for   the 
Ninth   Circuit    twice  and   to  the  Hawaii   Supreme  Court    twice.      I 
conducted  discovery,    including  numerous  depositions,    drafted  and 
argued  numerous   motions  in  the  state  and  federal  courts,  drafted 
appellate  briefs,    became   lead  counsel   when   the  partner  who  was 
initially  in   charge  of   the   case  became   ill    (I  had  been   working 
heavily  on    the   case   long  before  he  became   too  ill  to  work), 
participated  in    the   United  States   Supreme  Court   briefing,    and 
presented  oral   argument   in    the   United  States  Supreme   Court.      My 
work  on    this  matter  spanned    the  period   from  approximately  1989    to 
1995. 

The   United  States   Supreme   Court's  decision   established 
the   limits    to  the  preemptive  scope   of   the  Railway  Labor  Act.      The 
Bawaii   Supreme   Court,    besides  having  addressed   that,    also   resolved 
issues   of   the   scope   of   the   common   law  prohibition   against 
terminating  an   employee   for  whistleblowing,    emd    the   remedies 
available    for  a    wrongful    termination. 

A   final   settlement   was   reached,    and  all    claims   were 
dismissed   in   1995. 

Numerous   judges   decided   issues   in    the    case.       Two    trial 
court    judges   who   were  particularly   involved   with    substantive 
motions    in    the   cases   are: 
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The  Honorable  Robert   Klein    (formerly   a  judge   of   the 
Circuit   Court   of   the   First    Circuit,    State   of  Hawaii) 
Hawaii   Supreme   Court 
P.O.    Box  2560 
Honolulu,    Hawaii    96804 
(808)    539-4725 

The   Honorable   James  M.    Fitzgerald 

United  States   District    Court    for   the  District   of  Alaska 
Federal   Building  and   United   States   Courthouse 
222   West    7th  Avenue 
Box   50 

Anchorage,    Alaska      99513-7579 
(907)    271-5553 

Attorneys   involved   were: 

Associate  who  worked  with  me  revresentincr  Uorris   until 

the  associate   left  my  law   firm   in   1992: 

Ernest   H.    Nomura 

Kobayasbi   Sugita   &   Goda 

745   Fort   Street,    8th   Floor 

Honolulu,    Hawaii    96813 

(808)    539-8700 

Co -counsel    for  Norris   in    the   United   States   Supreme 

Court  ■• 

Marsha  Berzon 

Altshuler  Berzon  Nussbaum  Berzon  &  Rubin 

177   Post   Street,    Suite   300 

San   Francisco,    California      94108 

(415)    421-7151 

Laurence   Gold 
815   16th   Street,    N.W. 
Washington,    D.C.       20006 
(202)    637-5390 

Mark   Schneider 

International  Association   of  Machinists   and  Aerospace 

Workers 

9000  Machinists   Place 

Upper  Marlboro,    Maryland      20772-2687 

(301)    967-4500 

For  Hawaiian  Airlines.    Inc.: 
Kenneth   B.    Hipp 
National  Mediation  Board 
1301   K  Street,    M.W. 
Washington,    D.C.       20005 
(202)    523-5920 
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Deputy  Solicitor  General    (who  arer<^'    ■'-  3'tpport  of 

Morria  before    the    Pnitad  Statea  g-...    Cuurt): 

Richard  Seaman 

Aasiatant    to  the  Solicitor  General 

Office   of  the  Solicitor  General 

Department   of  >7uatice 

Washington,    D.C.      20530 

(202)    514-3344 

(2)      Murabavaahi   v.    Honolulu   Federal   Savings   &  Loan 
Association,    filed   in   the  United  States 
District   Court  for  the  District   of  Hawaii, 
Civil   Mb.  Bl-0423   MP,  conaolidated  with 
Murabavashi   v.  Honolulu  Federal  Savincra   &   Loan 
AsBociation,    originally  filed   in    the   Circuit 
Court  of   the  Firat   Circuit   but   removed   to  the 
United  Statea  Oiatrict  Court  for  the  Diatrict 
of  Bawaii   aa   81-0459  MP. 

Two  lawauita   filed  in   1981   were   conaolidated  in   a 
federal   diatrict   court  action  in  which    the   court  certified  a  claaa 
of  aeveral  thouaand  individuala  who  had  obtained  loana   aecured  by 
their  reaidencea   against    their  lender.      The  borrowers   claimed   that 
the   lender  had   improperly  increased   intereat  ratea  beyond  the 
inajciffluzn  permitted  by   the   loan  documenta.   X  repreaented  the 
lender,  Honolulu  Federal  Savin^a  &  Loan  Aaaociation. 

The  Onited  Statea  Diatrict  Court  for  the  Diatrict   of 
Hawaii   granted   aummary  Judgment  for  the  lender,    waa   reveraed  by 
the   United  Statea   Court  of  Appeala   for   the  ninth   Circuit,    granted 
aummary  judgment    for   the   lender  again   on  remand,  and  waa  reveraed 
by  a  different   panel  of  the  United  Statea  Court  of  Appeala  for  the 
Ninth  Circuit.   The  United  Statea  Supreme   Court   denied  certiorari. 
(For   the  certiorari  petition,    the   client   retained   mainland 
counael :   Theodore  Olaon,    Gibaon,    Dunn  &  Crutcher,  1050 
Connecticut  Avenue,    N.W.  ,    Waahington,    D.C.    20036-5303, 
(202)    955-8500. )      Thereafter,    the  parties   reached  a   aettlement. 
The   aettlement   required  certain  activitiea    to  be   conducted  by   the 
lender  aubject    to  monitoring  by  the   United  Statea  District   Court 
for   the  District   of  Hawaii.      The   lender  continues    to  auhmit 
periodic   reports    to  the  court. 

I  drafted  motions  before    the   first   appeal,    handled 
discovery   and  motiona  on  remand,    briefed   and  argued  the  second 
appeal,    and  negotiated   the   settlement. 

Besides   giving  me  an  opportunity   to  argue  before  the 
United  Statea  Court  of  Appeals  for  the  Ninth  Circuit,    this   case 
introduced  me   to  the  complexitiea  of  a  class   action.      It  has   also 
lasted  my  entire   career    (beginning  in   1981,    with   reporting 
requirements   continuing  even  now),    so    that    I   grew  up   with  this 
case  and  can  measure  my  progress   as   a   litigator  by   the   levels   of 
responaibility  I  aaaumed   in    the   lifetime   of  this  caae. 
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Ho   decisiona   in   this  case  were  publiabed.      The   judg^e  is: 

The   Honorable  Martin   Pence 

United  States  District   Court   for   the 

District   of  Hawaii 
United  States   Courthouse 

Prince  Kuhio  Federal   Building  •<■ 

300  Ala  Moana  Boulevard 
Honolulu,  Hawaii  96850 
(808)    541-1804 

The  partner  at  my  firm  who  handled    the   first    appeal    was: 

Richard  R.    Clifton 

Cades   Schutte   Fleming  &   Wright 

1000  Bishop  Street 
Honolulu,    Hawaii    96813 
(808)    521-9338 

The   lead   opposing  counsel    is: 

W.    Gregory  ChucJc 

Pacific    Tower,    Suite   2750 

1001  Bishop   Street 
Honolulu,    Hawaii      96813 
(808)    533-3614 

( 3 )      National    Union   Fire   Insurance   Co.    v. 

Villanueva.    filed   in    the   United  States 
District    Court    for   the  District   of  Hawaii, 
Civil   No.    88-00522   DAE. 

This   was   an   insurance   coverage   case   filed   in    1988.       I 
represented    the   defendants ,    who   were    the   insureds    (the   estate   of 
David   Villanueva,    who   was   a   boy  killed   in   an   automobile   accident, 
and  his    family  members).       The   insurer  sought    to   limit    its 
obligations    to  the   Villanuevas.       It   argued    that    there   was   only  one 
compensable   injury,    that   is,    the   injury   to  the  boy  who   was   killed, 
and    that    it  there/ore  had   to  pay  only  a   single    "per  person"   limit. 
The    Villcmuevas   responded    that,    in   addition    to  having   to  pay   for 
the   deceased  boy's   injury,    the   insurer  had    to  pay  for   each    family 
member's    emotional    distress   and    thus   could  be   subject    to  multiple 
"per  person"   limits.       This   dispute   required  construction  of 
insurance  policy  provisions   and   several    insurance   statutes.       The 
Villanuevas    claimed    that    the   estate   of   the   boy  was   entitled    to  one 
limit,  and  that  each   of  the  family  members  was   entitled  to  claim 
additional    damages    for   each  member' s    independent  emotional 
distress. 

I   worked   on  the  briefs  in  this  case  but  permitted  an 
associate    to  present  oral  argument  to  the  district  court.   The 
district    court   granted   summary  judgment    in    favor  of   the   insurer  on 
this  issue  in  a  decision  published   at    716   P.    Supp.    450    (D.    Haw. 
1989).       The   Ninth    Circuit    stayed    the   appeal   pending  a   decision   by 
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the  Hawaii   Supreme   Court  oa  a  case  raising   the  same  issue.      When  - 
the  Hawaii   Supreme   Court   ruled  for   the   insurer  in   its   case,    the 
Ninth   Circuit   affirmed   the   federal   district   court   in   this   case. 
The  Ninth   Circuit's  decision,    issued   in   1994,    is   unpublished. 

I  served  as   lead   counsel   at   a    trial    in   1990   on   an   issue 
not   covered  by  the  summary  judgment   ruling:      the   question   of  how 
many  policies,    each  affording  a  single    "per  person"   limit,    applied 
to  the  accident.   There  were   questions   of  fact   concerning  who 
could  Jbe  considered  a  member  of   the   deceased  boy's  household. 
National    Union  had  issued  a  policy   to   the  boy's   adoptive  parents 
(his  biological   grsmdparents ) ,    and  a  separate  policy   to  the  boy's 
adoptive   brother    (his  biological    uncle)    and   aunt,    who  had   insured 
separate   vehicles.      Both  policies  provided  benefits   in    the   event 
of  an  injury  to  family  members  living   in    the   ssune  household.       When 
the  boy  was  killed,    the  Villanuevas   sought   recovery  under   both 
policies,    claiming   that    the  boy  lived  in    the   same  household   as  bis 
adoptive  parents   and  his  adoptive  brother   and  wife.      The   residence 
consisted   of  two  houses  joined  by  a  patio   that   served  as   a  common 
living  area.      The   family  members    treated   the   connected  residences 
and  patio   as   a   single  house.      The   insurer  claimed    that    there  were 
two   separate  households,    and   a  nonjury   trial   was  had  on    the 
matter.      The   Villanuevas  prevailed   at  trial,    and   the   insurer  did 
not  appeal  this  issue. 

This   case  is   significant   for  me   for   two  reasons.      First, 
it    involves   one   of  my  most    complicated   exercises   in   statutory  and 
contractual    construction.      Second,    it   included   a  federal  court 
trial.      My  actual   work  on    the   case   covered   the  period   from  1988    to 
1992.       (For  some    time    thereafter,    the  parties   were   simply  waiting 
for   the  Ninth   Circuit' s  decision. ) 


case   was: 


The   judge   in   charge   of  the  summary  judgment  part  of  the 


The  Honorable  David  A.    Ezra 

United   States  District   Court    for    the 

District   of  Hawaii 
United   States   Courthouse 
Prince   Kuhio   Federal   Building 
300  Ala  Moana   Boulevard 
Honolulu,    Hawaii      96850 
(808)    541-1907 

The   judge   who  presided   at    trial    was: 

The  Honorable  Alan   C.    Kay 

United   States  District   Court    for    the 

District   of  Hawaii 
United   States   Courthouse 
Prince   Kuhio   Federal   Building 
300  Ala   Moana  Boulevard 
Honolulu,  Hawaii      96850 
(808)    541-1904 
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The   associate  at  my  firm  who  assistmd  me  on   the  case 
(and   who  has   since  become   a  partner)    was: 

Patricia  J.    McHenry 

Cades  Schutte  Fleming  £   Wright 

1000  Bishop  Street 
Honolulu,    Bawaii   96813 
(SOS)    521-9261 

Lead  opposing  counsel   was: 

Carleton  B.    Reid 

Reid  Richards  &  ttiyagi 

Pauahi    Tower,    Suite    1200 

1001  Bishop  Street 
Honolulu,    Hawaii      96813 
(808)    524-2466 

(4)      Sana  Hou   Com,    v.  Melbeth.    Inc.  ,    United  States 
District   Court   for   the  District   of  Bawaii, 
Civil   So.    92-00748  DAE. 

The  plaintiff  in   this  case  was  a  Bawaii   clothing 
manufacturer  who  alleged   that  my  clients  were   liable   for  trademark 
and    trade  name   infringement.      My  clients   included  a  mainland 
clothing  manufacturer   (Melbeth,    Inc. )    and  parties   who  sold 
Melbeth' s  products   in  Bawaii    (Chun  Rim  Chow,    Limited,    Gem  of 
Hawaii,    Inc.,    amd  J.C.    Penney  Company,    Inc.)      The  name   in  issue 
was    "Hana  Apparel.'      The  parties  disputed  whether   the  plaintiff 
had    the   exclusive  right   to  use  the  name.       ("Hana"  means    "work"   in 
Hawaiian   and    "flower"   in  Japanese,    and  is    the  name   of  a  town  on 
the  Island  of  Maui    that   is   a  popular  vacation  spot.) 

Suit   was   filed  in   1992.      I  conducted  discovery,    briefed 
and   argued  motions,    and  prepared   the   case   for   trial.      An  oral 
settlement   was   reached  in   1994,    on   the  day  trial   was   scheduled   to 
begin.      Final    settlement  documents  were  processed   in   1995.      My 
work   on    the   case  began   in   1992   and   ended  in   1994. 

Although   no  opinions  in   this   case  were  published,    I 
include   it   as  a   significant   case  because   it   is   an   example   of  my 
work   in    the   intellectual  property  area.      In   the   last   few  years,    I 
have  handled  a  number  of  copyright   and   trademark  cases,    several 
raising  issues   I  addressed   in   this   case.      The   case   is  also 
significant   because   it  decided  an   important   statute  of  lijnitations 
issue.  Federal    trademark   law  does   not  provide  a  limitations 
period,    so    courts   apply   the   applicable   state    law.       Which  Bawaii 
limitations  period   applied    to  trademark   claims  had  not  previously 
been    resolved. 
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The  judge  on   this  case  was: 

The  Honorable  David  A.    Ezra 

United  States  District   Court    for   the 

District  of  Hawaii 
Oaited  States   Courthouse 
Prince  Kuhio  Federal   Building 
300  Ala  Moana  Boulevard 
Honolulu,    Hawaii      96850 
(808)    541-1907 

The   attorney  in  my  firm  with   whom   I  worked  most   closely 
on    this   case   was   a  partner: 

Martin  E.    Hsia 

Cades   Schutte   Fleming   £  Wright 

1000  Bishop  Street 

Honolulu,    Hawaii    96813 

(808)    544-3835 

The   attorneys   on    the   other   side   were: 

Paul   Maki 

Elise   Owens   Thorn 

Maki    &   Thorn 

1018   Waimanu   Street,    Suite   205 

Honolulu,    Hawaii      96814 

(808)    594-4222 

(5)      Robbennolt   v.    Sumner,    United   States   District 
Court    for   the  District   of  Hawaii,    Civil   No. 
93-379   BMK,    and  Eakin   v.    State,    Circuit    Court 
of   the   First   Circuit,    State   of  Hawaii,    Civil 
No.    93-0413-02. 

The  plaintiffs   were   women   inmates   of  a   state  prison   who 
have   alleged   that  prison   guards   and    their  supervisors   sexually 
abused    them.      They  filed  suit   in   1993.      I  was  retained  by  the 
State   of  Hawaii   as   counsel    for  Dan  hake,    one   of  the  guards. 

A  settlement   was   reached  in    this   case,    and    the   case  has 
been  dismissed. 

The  case   involved  very  little   in    the  way  of  proceedings 
on    the   record  and  no  reported  decision,    instead  requiring  my 
participation   in   numerous   chambers   conferences   with    the  magistrate 
and  meetings   sunong  counsel.       I   include   it    in    this    list   because   it 
cast  me   in    the   role,    unusual  for  me,    of  defending  a   state   agent. 
Also,    I   include    this   case   because,    although   it   is   a   civil    case,    it 
was  more   closely  related    to  the  criminal  justice  system  than  most 
of  my  other  cases.      My  work  on    the   case  began   in   1994    (my  client 
bad  been  held   in   default   before   I  entered  an  appearance)    and  ended 
in   1995. 
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The  judge  who   handled  most  of  the  proceedings  waa   a 
federal  magistrate,    who  was   to  preside  over   the   trial   with    the 
consent  of  all  parties: 

The   Honorable  Barry   JCurren 

C7nited  States  District   Court   for  the 

District   of  Hawaii 
United   States   Courthouse 
Prince   Kuhio  Federal   Building 
300  Ala  Moana  Boulevard 
Honolulu,    Hawaii      96850 
(808)    541-1306 

I  did  not   work  with   another  attorney  in  my  firm  on    this 
matter. 

Other  counsel    on  the  case   are: 

For   the   plaintiffs : 

David  J.    Gierlach 

Media  Five   Plaza 

345  Queen  Street,    Second  Floor 

Honolulu,    Hawaii      96813 

(808)    521-3336 

For    the   supervisors   of   the   guards: 

Charles   Fell    (coordinating  administrative  matters) 

Steven   S.    Michaels    (preparing  substantive  motions) 

George   Horn  ^conducting  discovery) 

Department   of  the  Attorney  General 

Hale  Auhau  Building 

425   Queen   Street  '-■''' 

Honolulu,    Hawaii      96813 

(808)    586-1365 

For  other  guards; 

FranJc   K.    Goto,    Jr. 

1430  Mauka   Tower,    Grosvenor  Center 

737  Bishop   Street 

Honolulu,  Hanraii  96813 

(808)    523-0451 

Ronald  M.    Shigekane 

Ayabe  Cbong  Nishimoto  Sia   £  Naicamura 

Pauahi  Tourer,  Suite  2500 

1001    Bishop  Street 

Honolulu,    Hawaii      96813 

(808)    537-6119 
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(6)      JCona  Enterpriaea,  Inc.    v.    Estate  of  Bemlce 
PauaAi  Bisbov.    United  States  District   Court 
for   the  District   of  Hawaii,    Civil   No.    94-00858 
DAE 

This   case,    brought   in   1994,    involves   an   investment 
scheme   gone   sour.      The  plaintiffs   in    this   case   claim   that  my 
clients    (Bishop  Estate,    which   is   a   large   charitable    trust,    and   its 
trustees )    breached  duties  owed   to  them.      My  clients  had   invested 
along  with    the  plaintiffs  in   certain   commercial   ventures   and  also 
acted   as    lenders    to  certain  entitiea  in   which    the  plaintiffs  held 
interests.      My  clients  have  argued   that  many  of   the   claims   are 
defectively  pled  derivative   claims,    and  many  of  the  claims  have 
been   dismissed   on  that  ground. 

I  have   worked   on  various  discoveiry  matters ,    but    so    far 
the    case  has   involved  primarily  motions  practice.       I  have   been 
involved   in   briefing   and  arguing  numerous  motions.       The    case   was 
set    to  be    tried   in   September,    1996,    but    an   order  grimting  my 
clients'    motion    to  dismiss   all    remaining  claims   was    recently 
entered.       This  recent  order  was  based  on  a   lack  of  jurisdiction 
arising  from   the  plaintiffs'    filing  of  an   amended  pleading.       There 
are  no   reported  opinions   in    this   case.      My  work   on  the  case  began 
when  the  lawsuit   was   filed  in   1994. 

This   case   is   significant  because   it   was   an   active 
federal    case    until  recently  and  so  may  give   an   up-to-date 
indication  of  my  federal   court  practice. 

The  judge   in   charge   of  the  case  is: 

The  Honorahie  David  A.    Ezra 

United  States  District   Court    for   the 

District   of  Havaii 
CTnited  States  Courthouse 
Prince  iCuhio  federal  Building 
300  Ala   Moana  Boulevard 
Honolulu,  Hawaii  96850 
(808)    541-1907 

The   associate   in  my  firm  who   is   working  most    closely 
with  me   on  motions  is: 

Kelly  G.    LaPorte 

Cades   Schutte   Fleming  &    Wright 

1000   Bishop  Street 

Honolulu,    Hawaii    96813 

(808)    544-3848 
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The  attorneys  on   the  other  aide  are: 

James  M.    Sattler 

737  Biabop  Street,    Suite   2020 

Honolulu,    Hawaii    96813 

(808)    524-2914  ■  ■.■■ 

Frederick   W.    Rohlfing  III  ■:.-•■= 

701   Biahop  Street 

Honolulu,    Hawaii    96813  

(808)    534-1188 

Ruaaell    W.    Walker 

Woodbury   £  Kealer 

265  East   100  South,    Suite  300 

Salt   Lake  City,    Utah      84111 

(801)    364-1100 

Hawaii   counael  prior   to  the  entry   of  appearancea  by 
Meaars.    Sattler  and  Rohlfing  waa    the   law  firm  of  Lynch   &  Farmer: 

Paul   A.    Lynch 

Stephen  M.    Tevea 

Lynch   &  Farmer 

Groavenor  Center,    Mauka  Tower 

Suite   2500 

737  Biahop  Street 

Honolulu,    Hawaii      96813 

(808)    528-0100 

(7)      Liberty  Houae.    Inc.    v.    D/B  Hawaii    Joint 

Venture.    Circuit   Court  of   the  Firat   Circuit, 
State   of  Hawaii,    Civil  No.    92-0576-02. 

I  waa  one  of   the   attorneys  representing   the  plaintiff, 
which   waa   Liberty  Houae,    the   state's  largest  department  store 
chain.       In   1992,    Liberty  Houae   sued  the  owner  of  a  major  ahopping 
center    for  breaching  Liberty   House's  lease  with   its  propoaed 
expansion  of  Ala  Hoana  Shopping  Center.      The  owner  waa   a 
partnership   of  Daiei   Hawaii    Inveatmenta,    Inc.    (a  member   of  a  large 
Japanese  conglomerate)  and  Equitable  Life  Assur2uice  Society  of  the 
United   States.  In   the   course   of  discovery,    we   learned  much  about 
the  partnerahip    that,    following   the    termination   of  the  lawsuit  in 
1554  by  way   of  a  settlement,  led  to  its  dissolution. 

The   client   originally  hired  a  mainland   law  firm   to  try 
the  case,    but   discharged   that   firm  very  close   to  trial  and  aaked 
my  firm   to  handle  the  trial.      My  firm  had   to  conduct  a  great  deal 
of  discovery  in   a   very  short    time.       I   took   numerous  depositions 
locally  and  on    the  mainland.       I   deposed  top  officials  with 
Cgni table's  real  estate  subsidiary.   X  also  prepared   various  legal 
memoranda .  My  work  on    the   case  began  and  ended  in   1994 . 

There   are   no  reported  opiniona. 
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I  include   this   case   as  significant  because  of  its  broad- 
scope  and   the  high   stakes   involved.      Besides   involving  detailed 
contract  review,    it  required  a  study  of  shopping  center  design, 
marketing  strategies,    requirements    for  real    estate   development, 
and  partnership  obligations.       Employment    and   corporate    law  issues 
arose,    and   I  had    to  deal  nrith  numerous  complex  attorney/client 
privilege   and   trade  secret   issues. 

I  was  not  lead  counsel  and  did  not  argue  in  court,  but  I 
did   appear  before   a   court -appointed   discovery  master: 

Gerald    Y.    Sekiya 

Davies    Pacific   Center 

841   Bishop  Street,    Suite   1900 

Honolulu,    Hawaii      96813 

(808)    524-1433 

Many  of  the  attorneys  in  my  firm's  Litigation  Department 
were  involved  with  this  case.  One  of  my  partners  who  was  familiar 
with  my  work   on    the   case   and  who  had   an    equivalent    role   was: 

Milton  M.    Yasunaga 

Cades   Schutte   Fleming  &   Wright 

1000  Bishop  Street 
Honolulu,    Hawaii    96813 
(808)    544-3833 

Attorneys   representing  other  parties   were: 

For    the    partnership   that   owned    the    showing  center: 

Benjamin  M.    Matsubara 

Curtis    T.    Tabata 

888  Mililani    Street,    8th   Floor 

Honolulu,    Hawaii    96813 

(808)    526-9566 

For  Daiei : 
Rodney  M.    Fujiyama 
Fujiyama   Duffy   £  Fujiyama 
PauaJii  Tower,    Suite   2700 

1001  Bishop  Street 
Honolulu,    Hawaii    96813 
(808)    536-0802 

For   Equitable: 

John   S .    Edmunds 

Edmunds   &    Verga 

Suite   2104,    Davies    Pacific    Center 

841    Bishop   Street 

Honolulu,    Hawaii      96813 

(808)    524-2000 
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James   J.    Garrett 

Benjamin  Safir 

Morrison   £  Foerster 

345   California  Street 

San   Fremciaco,    California      94104-2675 

(415)    677-7000 


(B)      Murasbiae   v.    Tin.    Circuit   Court   of   the   First 
Circuit,  State  of  Hawaii,    Civil   Wo.  92-4342- 

11. 

I  represented   tie  plaintiff,    Tosbiyuki  Murasbige,    who 
lives   in   Japan.      He  bad  lent   $2,000,000    to  the  defeadcuts  to  be 
used  for  development  of  a  golf  course   on    the   Island   of  Oahu.       It 
was   only  partially  repaid,    and   the  defendants  denied  owing   the 
balance.      He   filed  suit   in   1992,    and   the   case  was   tried   to  a  jury 
during   the  period   from  April   25,    1995   to  May  10,    1995.      I  was    the 
only  counsel   at    trial    for  my  client,    who  prevailed.      The  other 
parties   appealed,    but    their  appeals  were  dismissed. 

There   are   no  reported  decisions.      This   case   is 
significant   because   it   is   a  veiry  recent    trial.      My  work  on   the 
case  began   in   1992   and  has  continued  in   the   form   of  collection 
efforts. 

The    trial    judge  was: 

The  Honorable  John   S.W.    Lim 
Circuit   Court  of   the  First   Circuit 
777   Punchbowl   Street 
Honolulu,    Hawaii      96813 
(808)    539-4039 

An   associate  at  my  firm  who  helped  me  with   trial 
preparation   was: 

Cynthia  M.    Jobiro 

Cades  Schutte  Fleming  &   Wright 

1000  Bishop  Street 

Honolulu,    Hawaii    96813 

(808)    521-9262 

One  defendant   represented  himself  at   trial.      Another 
defendant,    Kingsley  Tin,    pursued  an   appeal    pro   se,    but  bis 
attorney  at    trial    was: 

Arthur  E.    Rosa 

1121    Nuuanu  Avenue,    Suite   203 
Honolulu,    Hawaii      96813 
(808)    523-0077 
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(9)      SGM  Partners  v.    The    Profit   Company,  Circuit 
Court  of    the  First    Circuit,    State   of  Hawaii, 
Civil   So.    85-3466,    consolidated  with  Azer   v. 
Myers .    Circuit    Court   of   the  First    Circuit, 
State  of  Hawaii,    Civil   No.    85-1801. 

I   represented  Maher  Azer,    the   owner  of   a  commercial 
building  in   Honolulu.       In   1985,    he   sued   The    Profit    Company,    which 
had   a    Chuck  E.    Cheese  pizza    franchise ,    for   failure    to  make 
required  payments   as   a    tenant  in  the  building.  Profit 
counterclaimed   for   lost   profits,  attributing  its  failure  to  pay 
rent  to  the  damage    to   its  business    caused  by  Azer' s    failure    to 
provide  the  promised  parking  spaces.       This    lawsuit   was 
consolidated   with   a   suit  Azer  brought    for  realtor  malpractice 
against    Grubb   &   Ellis   Company  and   its   broker.      Azer   contended    that 
Grubb   &   Ellis,    which  had  been    the   brokerage   company   that  bad 
obtained    the    Chuck  E.    Cheese    lease    in  Azer' s   building,    bad 
misallocated  parking  stalls    among   tenants.       The   consolidated   cases 
were    tried  over  a  period  of   about  six  weeks   in   1987.      The   cases 
also   included  claims  by  Azer  against   some   of  his   former  partners , 
whom  he    felt  had    to   share   in   any  damages  he  might    incur. 

I  was    lead   counsel    for  my  client    at    trial,    as   well    as 
for   one    of  his    former  partners ,    Ezzat    W.    Wassef,    who  had   assigned 
his   rights    to  Azer.  There   were   four   sets   of  defendants :       (a) 
Grubb   &   Ellis   and    the  broker,    Michael   Myers,     (b)    The   Profit 
Company   (Chuck  E.    Cheese),    (c)   Alfred  Shaheen    (Azer' s   former 
partner),    and    (d)    Ben   Gromet    and  Margaret    Cameron    (former 
partners).       The   jury  returned   a    verdict    in    favor  of  my  client   on 
the   realtor  malpractice   claim  but    also   awarded   some   damages 
against  Azer   to  Profit. 

Appellate  decisions   are   reported   at    8  Haw.    App.    86,    793 
P.  2d    1189    (1990),    and   at    71    Haw.    506,    795   P. 2d   853.       The    trial 
court's   judgment   was   affirmed  after  review  by   the   Hawaii    Supreme 
Court    of    the  Hawaii    Intermediate   Court   of  Appeals'    partial 
reversal . 

Although    the    trial    occurred   eight   years    ago,    when    I  had 
been  practicing  only  six  years,    I   include    this    case  here  because 
it    remains  my  most   complicated    trial.      Most    of  my  work   on  the  case 
occurred  between    1985   and    1990. 

The    trial    judge   was   sitting  by  designation    in    the 
Circuit    Court   of    the  First  Circuit  and  was   normally  assigned    to 
the  District  Court  of  the  First  Circuit,  which  has  a  more  limited 
jurisdiction; 

The  Honorable   Tany  Hong 

District    Court   of  the  First  Circuit 

1111   Alakea   Street 

Honolulu,    Hawaii    96813 

(808)    538-5004 
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I  replaced  another   attorney  in  one  of  the   cases,    as  be 
bad    to  testify  as  a    trial   witness  at    the   trial   of  this  matter. 
Prior  counsel    for  Azer  was: 

Wesley  a.    Sakai ,    Jr. 

Bendet  Fidell   Sakai   £  Lee 

Davies   Pacific   Center 

841   Bishop  Street,    Suite   1500 

Honolulu,    Hawaii  96B13 

(80S)    524-0544 

Another  attorney  who  is   familiar  with   the  case   and  who 
also  bad    to  testify  on  Azer's  behalf  at  trial  was  my  former 
partner,    who  bad   turned   the  matter  over   to  me   long  before  he 
realized    that   be   would  be   called   as   a   witness: 

Stephen  B.    MacDonald 

Lam  MacDonald  &  Lau 

Amfac   Tower 

700  Bishop  Street,    Suite   1002 

Honolulu,    Hawaii    96813 

(808)    532-2322 

The   opposing  attorneys  were: 

For  Grubb  &   Bllia   and   the   individual   broker: 

William  K.    Meheula 

Jervis   Winer  &  Meheula 

970  N.    Kalaheo  Avenue 

Kailua,    Hawaii      96734 

(808)    254-5855 

For   The   Profit   Company: 
Thomas   P.    Dunn 

733  Bishop  Street,    Suite   1690 
Honolulu,    Hawaii      96813 
(808)    521-7188 

For  Alfred   Shahaan ■ 
Randall  N.    Harakal 
745  Fort   Street,    Suite    700 
Honolulu,    Hawaii      96813 
(808)    531-9711 

For  Ben   Gromet  and  Margaret   Cameron: 

James   J.    Bickerton 

Bickerton   Saunders   Dang  &   Bouslog 

Five   Waterfront    Plaza,    Suite   550 

500  Ala  Moana  Boulevard 

Honolulu,    Hawaii      96813 

(808)    599-3811 
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Oa   appeal,    Grubb  &  Ellis   and  Myera  were  represented  by 
Mebeula    and  by  additional    counsel: 

Wesley  W.    Ichida 

Lynch   £  Farmer 

Grosvenor  Center,    Mauka    Tower 

737  Bishop  Street,    Suite   2500 
Honolulu,    Hawaii      96813 

(808)    528-0100 


(10)    Jacobs   V.    Weintraub,    Circuit    Court    of    the 
Second   Circuit,    State   of  Hawaii,    Civil    No. 
91-0163(1). 

I  represented   a  property  management   company.    Village 
Resorts,    Inc.,    which  managed   a   condominium  project    on    the   Island 
of  Maui.      Disputes   arose  among  the   condominium  unit   owners,    and   a 
minority  of  owners    filed   suit   in   1991    against   directors   of   the 
owners'    association.      The  minority  alleged   that    the  board  bad 
improperly  selected  my  client   as    the  project  manager.       My  client 
was   included   as   a   defendant  after  the  court  indicated  its  belief 
that  my  client   was   a  necessary  party. 

Summary   Judgment  was   granted   against    the  plaintiffs,    who 
appealed.       The   appeal    was  briefed,    but    then   stayed  pending   a 
settlement.  A   settlement   was   reached    in    1995.       There    is   no 
published  opinion.  I  worked  on    this    case    from   1991    through    1994. 

I  served  as   lead  counsel    for  my  client   in  discovery  and 
in  briefing  and  arguing  motions.      However,    my  client   was  not    the 
target   defendant   so  my  office  was  not   responsible   for  drafting   the 
major  substantive  papers.      I  list    this   case   as   significant  because 
it   is    the  most   recent   case   I  have  had   in   which   I  appeared   in   court 
proceedings   on   a  neighbor  island.      As    the   United  States  District 
Court    for    the  District   of  Hawaii    serves    the   entire    state,    I 
thought   I  should   include  in  my  list   of  cases   at  least  one  case 
indicating  practice  in  a  state  court  outside  of  Honolulu.  (I 
prevailed    in    three  trials   on  neighbor   islands,    but    the    trials 
occurred   when    I  had  been  practicing   fewer    than  five  years. ) 

The  judge   on    the   case   was: 

The  Honorable   John   B.    McConnell 
Circuit    Court    the   Second   Circuit 
2145  Main   Street,    Suite    106 
Wailuku,    Hawaii      96793 
(808)    244-2955 


was: 
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An   associate  at  my  firm  who  worked  with  me   on    the   case 


Cynthia  M.    Johiro 

Cades   Schutte   Fleming  &   Wright 

1000   Bishop  Street 

Honolulu,    Hawaii    96813 

(808)    521-9262 

Other  attorneys   were: 

For    the   plaintiffs: 

Charles  H.    Hurd 

2020    City  Financial    Tower 

201   Merchant   Street 

Honolulu,    Hawaii      96813 

(808)    524-0325  -, 

Paul  A.  Barrett 

Barrett  Hale  &   Oilman 

3600   First   Interstate   Center 

999    Third  Avenue 

Seattle,    Washington      98104 

(206)    464-1900 

For    the   association   of  owners: 
Kevin   P.H.    Sumida 
Matsui    Ching  &   Sumida 
1490  Mauka   Tower 
Grosvenor  Center 
737   Bishop  Street 
Honolulu,    Hawaii      96813 
(808)    536-3711 

Willicua  F.    Crockett 
Crockett    &   Nakamura 
3  8   South  Market   Street 
Wailuku,    Maui,    Hawaii      96793 
(808)    244-3796 

For    the   directors   of   the   association i 

John    T.    Komeiji 

Watanabe   Ing  &   Kawashima 

Hawaii    Tower,    5th   &    6th   Floors 

745   Fort   Street 

Honolulu,    Hawaii       96813 

(808)    544-8300 
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Legal  Activities:   Describe  the  most  significant  legal  - 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.   Describe  the 
nature  of  your  participation  in  this  question,  please 
omit  any  information  protected  by  the  attorney-client 
privilege  (unless  the  privilege  has  been  waived.) 

In   1994    I  was    the  co-chair  and  in  1995  I  was    the   vice- 
chair   of  tiie  Fundraiser  Committee  of  the  Bawaii   Women's 
Legal   Foundation.      Thia  annual    fundraiser   features  the 
mayors  of  all    four  of  Hawaii' s   counties  aa   speiUcers   and 
raises   funds  for  g-rants  that  the  Foundation  makes   to 
fund  projects  on  women's   rights   and  women   in    the   law   and 
to  support   services  provided,    for  example,    to  families 
with  children  and   to  victims  of  domestic   abuse. 

In   1991,    I  worked  with   Hawaii    Women   Lawyers    to  promote 
judicial  nominations  of  women. 

In    1990,    the    United  States   District   Court    for   the 
District   of  Hawaii   had  its   first   judicial    conference.      I 
was  among   the  approximately  twenty- five   local    attorneys 
invited  by   the   court  to  participate.   The  participants 
discussed  with  the  court  matters  of  Judicial 
administration . 

From   1985    to  1988,    I  was   a  member  of   the  Hawaii   State 
Bar  Association' s  Attorney/Client   Coordination 
Committee,    which   attempted  to  resolve  fee  disputes 
between   attorneys   and   their  clients.      I  reviewed  written 
submissions   and  made  written   recommendations    to  the 
persons   involved. 
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FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated 
receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business 
relationships,  professional  services,  firm  memberships, 
former  employers,  clients,  or  customers.   Please 
describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest . 

Because  of   the  way  my  Ixtt  firm  piurtnersbip  handles 
distribution  of  partnership  profits   to  partners,  I  will 
receive   in   1997  some   amounts  taxed  to  me  as   1996  income. 
The   amount  of  such  income  earned  in  199€   but  to  be 
received   in  1997  will  not  be  determined  until   early 
1997,    after   the   firm's  books   for  1996  are  closed.      It   is 
my  understanding  that,    if  I  resign   from   the   firm,    I  will 
receive   this  delayed  income   at  sucii  time  as  my  firm  may 
determine  but   in  emy  event   within   six  months   from   the 
date  of  resignation. 

If  appointed   to  a  federal   judgeship,    I  will   roll   over  my 
HR-10   funds  and  my  4 OIK  funds,    now  in   the   law  firm's 
programs,    into  such  other  plans  as  are   available  to  me 
outside  of  the  law  firm.   The  firm's  partnership 
agreement  provides   for  an  additional   lump  sum  retirement 
payment,    as   follows: 

The   retiring  partner   [if  retiring  before  age   62] 
shall   be  paid    ...  an  additional  retirement  amount 
.  .  .  equal  to  a  percentage  (not   to  exceed  100 
percent)    of   the   average  of   the  partner' s    total 
yearly  income   from   the   firm  during  the   immediately 
preceding   three   fiscal  years,    such  percentage   to  be 
determined  by  the   number  of  years   the  retiring 
partner  bad  been  a  partner  of   the   firm  with   an 
allowance   for  each   full  year  of  partnership  at    the 
rate   of  2  percent  (.02)    for  each   of  the  first  five 
years  (1-5)    as  a  partner,    4  percent    (.04)    for  each 
of  the  next  five  years    (6-10),    6  percent   for  each 
of   the  next   five  years    (11-15)    and   8  percent    (.08) 
for  each   of   the  next   five  years    (16-20),    payable 
over  a    three-year  period,    beginning  with   the   first 
firm   fiscal   year  after  such  retired  partner   would 
have  otherwise  completed  twenty  full  years   of 
sei-vice  as  a  partner   of  the  firm  if  such  partner 
had   not  retired,  in  such   installments  as   the   firm 
may  determine,    provided,    however,    that    the 
aggregate  payments   as   of  the  end  of  any  year  of 
such  periods  shall  not  be   less    than  one- third   of 
the  total  amount  payable    times    the  number   of  years 
then  ended  in    the  period    .... 

-29- 
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If  paid  In  accordance  with    tie  above -quoted  provision, 
the  retirement  payment  would  be  paid  in   2007.      However, 
if  I  cUD  appointed,    I  will   seek   the   firm's   agreement    to 
modify  the  provision   so   that   I  may  receive  any 
retirement  payment    at  or  around  tiie  time  of  my 
resignation  and   thereby  end  all    financial   arrangements 
with    the   law  firm. 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the 
categories  of  litigation  and  financial  arrangements  that 
are  likely  to  present  potential  conflicts-of -  interest 
during  your  initial  service  in  the  position  to  which  you 
have  been  nominated. 

I  will    follow   the    Code   of  Judicial    Conduct.       I   intend  to 
resolve  conflicts    of  interest  by  recusing  myself   from 
matters   as  may  be   required  or  appropriate.       I   anticipate 
that    there  may  be   instances   in  which   recusal    is  not 
required  but    in  which   it  would  be  best    to  disclose   some 
connection  on  my  part    to   a  party,    attorney,    witness,    or 
issue   and  to  obtain  the  consent  of  all  parties   and    their 
counsel    to  my  sitting  on   a  matter. 

I    think  most   of    the  potential    conflict    of   interest 
issues    that  may  arise   are    likely   to  arise   out    of  my 
relationship  with  my  law  firm,    which  has   active   federal 
cases   on  which  I  could  not,    of  course,    sit   during   the 
early  years   of  any  appointment.       Possibly,    some   of  my 
clients,    especially  financial    institutions ,    may  be 
involved   in    federal    cases    on   which    I  would   recuse  myself 
as   long  as   appropriate   or  required.       It    is   also  possible 
that   a  legal  issue  tbat  I  had  been    involved   with    in 
private  practice    could  arise  in    federal    cases,    and    I 
would   recuse    themselves   on    those    also,    as    appropriate   or 
required. 

Do  you  have  any  plans,  commitments,  or  agreements  to 
pursue  outside  employment,  with  or  without  compensation, 
during  your  service  with  the  court?   No.   If  so, 
explain.   Not  applicable. 

List  sources  and  amounts  of  all  income  received  during 
the  calendar  year  preceding  your  nomination  and  for  the 
current  calendar  year,  including  all  salaries,  fees 
dividends,  interest,  gifts,  rents,  royalties,  patents, 
honoraria,  and  other  items  exceeding  $500  or  more  (If 
you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of 
1978,  may  be  substituted  here.) 
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HNANCIAL    DISCLOSURE    REPORT 

FOR  CALENDAR  YEAR  1995//^?,^ 


Raporc  Required  by  zr.t 
RtEorm  Ace  of  :»t^.  ?<^ 
101 -1»4.  t*Ov«mb«r  iO. 
IS  U  S  C   *pp   6,  101-: 


=ers=-    3-c:r-..-.9      :js;    -lame.     first,    middle    initmi 

Mollway,    Susan  0. 

I     Cour:   or  Organization 

U.S.    District   Court,    Hawaii 

J     =ate   =;   ^epcr-. 

1/7    /97 

U.S.    District    Judge— Active 

s     aeport   Type    ;criecx  appropriate  typ«i               6.    Reporti-g   Period 
X    »oe,ir.atioo.    Date     I  '  7  ,97 
_   Initial     _»nnual     _     Final                    I    /  1  /96  ■  1 2 .3 1/96 

B      On   the    batit    of    ch«    inforrMCion  contained    -.n   thii    Report    «na 
•ny  iBo<lific*cion«  percaininq   thereto,    it    ii.    m  Try  spinian, 
in  compliance  vith  applicable   law*  and  regulations. 

Reviewing  Officer                                                                                   Date 

IMPORTANT  NOTES  The  insiruciions  accompanying  this  form  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.      {Reportmgindividualonly;seepp.  9-13  of  Instructions.) 

POSITION  NAME    OF    ORGANIZATION /ENTITY 

NONE       (No  reportable  positions) 


Partner 


Cades  Schutte  Fleming  &  Wright 


Arbitration 


State  of  Hawaii  Court  Annexed  Arbitration  Program 
Hawaii  Women's  Legal  Foundation 


II.     AGREEMENTS.      (Rcponingindividualonly;  see  pp.  14-17  of  Instructions.) 

DATE  PARTIES    AND    TERMS 


H 


NONE       (No  reporlabic  agreements) 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 


n 


SOURCE    AND    TYPE 
NONE       (No  reportable  non-investment  income) 


1/1/96 

-  12/31/96 
1/1/96 

-  12/31/96 


Cades  Schutte  Fleming  &  Wright 
(provided  legal  services  as  parrnpr^ 


State  of  Hawaii  Ethics  Coimnissio 
(executive  director) 


S  275.9A5 
S   (S) 

S 

S 
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FunifcxAL  oisciiOStntE  report 


Nane  of  Person  Rcporczjig 
Molluay,    Susan  0. 


Dace  of  R*porT 
1/7/97 


JL  ADDITIONAL  INFORMATION  or  EXPLANATIONS.  (Indicate  part  of  Rqwrt.) 


XX.  CERrmCATIOT*. 

In  cocnpliance  with  the  provisions  of  28  U.S.C.  §455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Comminee  on  Judicial  AaiMUes. 
.id  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory  funaion  in  any  litigation  dunng  the 
psiod  covered  by  this  repon  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3Q  3Xc). 
in  the  outcome  of  such  litigation 

I  certify  that  all  infonnation  given  above  (includirig  infomialion  pertaining  to  my  spouse  and  mirxjr  or  dependent  childrea  if  an\ )  is  accurate. 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  ii  met  applicab!; 
statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  repotted  are  -.r 
coirpliance  with  the  provisions  of  5  US.CA.  app.  7,  §  501  et  seq.,  5  U.S.C.  §  7353  and  Judicial  Conference  regulations. 


Signature , 


./k^^     Ci^    l/^\h^-.^Y 


Qgjj      January  7,    1997 


NOTE;    ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WIUULLY  FALSIRES  OR  FAILS  TO  RLE  THIS  REPORT  MAY  BE  SLBJ  EC 
TO  aVIL  AND  CRIMINAL  SANCnONS  (5  U.S.C.A.  APP.  6,  §  104.) 


nUNG  INSTRUCnONS; 
Mail  signed  original  and  3  additional  copies  to: 


Cbmrditee  on  Financial  Disclosure 
Adminisiniivc  Oftice  of  the 

United  Slates  Co«ffts 
One  Cblumbus  Grcle,  N.E.  Suite  2-301 
Washingon.  DC  20544 
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FINANCIAL  DISCLOSURE  REPORT 


»•••  of    Person   Reportinq 

Mollway,    Susan  0. 


Dace  of    Report 

I  /7  ./97 


V.I.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions         (Includes  ihose  of  spouse 
and  dependent  children.  See  pp.  37-54  of  losiniaions.) 


DescripCLon   of    A«sec» 

tndicacc   irt-.ere    •ppiic*ble.    ovoer   ol 
cri«   A«aec   by  ujtnq   cue  p»rench«tic»l 
'(Jf    for   loint   ownership  of   report- 
ing   IndividueL   And  spouje.    *(S)*   for 
sep^nce  cwnerablp   by   ipouie,    •  (DCl  ■ 
for  ownersnip   By   dependent    child. 

exenqtt    fron  prior   disclosure 

Incoae 
durliB, 
reporting 

Gross  vslue 

reporting 
period 

Transactions  durtMg    reporting  period 

5de' 

Typ* 

cadi*' 

v.lue 

MeUuxU 

Code 

lO-Kl 

(1) 

If  not   BseiHpt   froBi  diseioeur*                1 

byy*  fell. 
cion) 

13) 

looth- 
Oey 

Code 

GAj.nl 
Code 

Identity  of 
tMver/ seller 
tit  pri-vate 
transaction) 

NOKB         (No   reportstle 

HI    State    Employees    Fed 
Credit    Union,    Hon,    HI    (J) 

B 

Interei 

"^G 

T 

Bank   of    America,    FSB 
^    Honolulu,    HI    (J) 

A 

Intere. 

■^J 

T 

Prudential   401K 
'   Moosic,    PA    (S) 

D 

Intere; 

■^M 

T 

Great   Western  401K 
*    Northridge,    CA      (S) 

A 

Intere. 

"^J 

T 

Transfe :    to 
Prudential   : 

/.' 

A 

HR-10,    First    Hawaiian   Bank. 
Honolulu.    HI 

Intere; 

t      M 

T 

Stable    Fund,    Diversified 
Investment,    Purchase,    NY 

D 

Intere; 

"^L 

T 

,    IRA    (self) 

First    Hawaiian   Bank,    HI 

A 

Intere; 

'j 

T 

IRA    (S) 

First   Hawaiian   Bank,    HI 

A 

Intere; 

■^J 

T 

Illinois   College    Savings 
Bonds    (S    i    DC) 

A 

Intere; 

"^J 

W 

U.S.    Bonds    Series    EE 
'°(DC   i,    self    or   S) 

A 

Interea 

'j 

U 

Western  Wireless   Stock 

J 

T 

Buy 

5/22 

J 

A 

' 

!S5r?i?*'Si 

"fUl 

J:lii°SS 

"oi'S.OOO 

ftlso"' 

l"o*lilS%o 

0 

S:nol"oiMS2"oo 

O.S5.001    to    Jli.3Q0 
000       n-More  than  Ji.ooo.ooo 

' 

Velue   Codee: 
ISee   col      CI 

1    OJ. 

i-Mh't 

or   less 

.  umi' 

I    CO   S50.00( 

P*Hara  than  Sl.oab.o 

M-StOO.OOl    to   S3Sa.0O0 

' 

Velue   Methoc 

Codes 

•^iSSJ-J 

"ie 

B-coet 1 
v-other 

eel    eataca   o 

niy 

S-Aaaas»»DC 

M>estL>iaced 

T -Cash/Market 
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FIHANCIAL  DISCLOSTIRE  REPORT 


Item*  of  Parson  R«porcin9 

Hollway,   Susan  0. 


1/  7/97 


I         REIMBURSEMENTS  and  GIFTS  -  transportauon.  lodging,  food.  entertaimnenL 

(Includes  those  lo  spouse  and  dependent  children;  use  the  paienthcticals  '(S)'  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 

nSOWCS  DESCRIPTION 

NOME      (No  such  reportable  reimbursements  or  gifts) 

Exempt 


n 


V,     OTHER  GIFTS.      (Includes  those  lo  spouse  and  dependent  children;  use  the  parentbeticals  '(.$)'  and  '(DC)'  (o 
indicate  other  gifts  received  by  spouse  and  depcndeni  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 

HOME      (No  such  reportable  gifts) 
Exempt  S 

S. 

s. 


Q 


LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)'  for  separate  liability  of  the  spouse,  '(J)"  for  joint  liability  of 
reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  Sec  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VA:,V£    C^: 

.Tn^m       /Kt  -  I.I    1-  ur.-    \     *Previously    listed  mortgage  with  Continental 

MOME      (No  reportable  uabuiues)       .,  „,,,-  I.  jjw 

^  "^  Savings   Bank    is    for   apartment   occupied  by 

relative  that  we  treat  as  second  home  (no 

income  earned)  . 
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FINANCIAL    DISCLOSURE    REPORT 

FOR  CALENDAR  YEAR  1995//^^^ 


15  ■.•  s  C     »fp 


Mollway,    Susan  0. 

2      :2ur;    ;r    :rq«rni»Cion 

1     :ite   ;i   =ef:r-. 

1/7   /97 

....       ZT    J3r-.       .-t 

5      sep=r;    Type      checK   «ppr3pri4Ce   cypej 
:nit;.l      Anr.ujl      Fi.-,.! 

5      Repor-.i-g    ?eri=d 

a      ;n   -.1*   bills  of   t.^e    infomicisn  contiir.ed    :.-:   ;^l3   Repcri   «.->.3 
iny  Tu3dilic*t;ons  pertiininq   ^nereis,    lc    -s.    in  ny   apimcn 
in   coBipiiince    -itn  ippiicibU    llwi   *nd    regu.itions 

IMPORTANT  NOTES  The  instrudions  accompanymg  this  fonn  must  be  followed.     Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page 

— L     POSITIONS.      (Reporting  individual  only;  see  pp.  9-13  of  Instructions.) 

POSITION  NAME    OF    ORGANIZATION /ENTITY 

NONE       (No  reportable  positions) 


Director 


Hawaii  Justice  Foundation 


American  Civil  Liberties  Union  of  Hawaii 

American  Civil  Liberties  Union  Foundation  of  Hawaii 


II.     AGREEMENTS.      (Reporting  individual  only;  see  pp.  14-17  of  Instructions.) 

CATE  PARTIES    AND    TERMS 


n 


NONE       (No  reportable  agreements) 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Insiruaions.) 

CATE  SOURCE    AND    TYPE  M^^fi:  ^ifi^'^- 


n 


NONE       (No  reportable  non- investment  income) 
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Please  complete  the  attached  financial  net  worth 
statement  in  detail  (Add  schedules  as  called  for) . 

See  attached  financial  net  worth  statement. 

Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?   I  have  never  held  any  position   in 
any  political   campaign  but   I  did  participate   in   some 
campaign  activities  more   than   20  years  ago.    If  so, 
please  identify  the  particulars  of  the  campaign, 
including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities.   I  did  door-to-door 
canvassing,    soliciting  votes   or  gathering  information 
for  political  polls  being  teUcen  by  candidates,    for 
Vincent   Yano,    1970    (running  for  lieutenant   governor  of 
Hawaii),    and  1974    (running  for   the  Hawaii   State  Senate). 
I  probably  also  worked  in   1970  on   canvassing  and 
possibly  silk- screening  T-shirts   for  Thomas   P.    Gill,    who 
was  running  for  governor  of  Hawaii   with   Vincent   Yano  as 
his  running  mate. 
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III.   GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American 
Bar  Association's  Code  of  Professional  Responsibility- 
calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time 
to  participate  in  serving  the  disadvantaged."   Describe 
what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 

In  my  early  years   as   an  attorney,    I  was   a   volunteer 
attorney  with  Hawaii    Lawyers   Care,    which  provides    free 
legal    representation    to  persons  with   incomes   below  a 
specified   amount.      Among   the  projects   I  worked  on   were 
representing  a    teen-aged  girl   who  had  been    evicted    from 
her   apartment.  I  spent  more   than   30  hours   on   the   matter 
in    approximately  1982   and   even   obtained  a   small   punitive 
damage   award    for  her.  In   about  1983   or  1984,    I  also 
represented   a   Seunoan   at  a  deportation  hearing,  spending 
around   10  hours   on    the  matter.       In   1985   and   continuing 
into   1986,    I  spent  more   than   60  hours  representing  a 
group  of  men  who  belonged   to   a  Filipino  religious  group 
and  who  had   numerous  problems  with  the  ownership  of 
various  parcels   of  land  but  who  lacked  the  resources  to 
pay  for  legal  services. 

In    1986   and  1987,    I   spoke    to  business  groups, 
participated  in   a  seminar  for  State  of  Hawaii 
legislators,  and  testified  before  the  State  of  Hawaii 
legislature  on  behalf  of  Hawaii   Women  Lawyers   in   support 
of   the   concept   of  comparable  pay  for  jobs   of  comparable 
worth.       I  also  worked   on  a  pamphlet   distributed   at    the 
seminar.       I   spent  more  than  100  hours   on   this  matter. 

From  approximately  1989    until  the  summer  of  1996,    I  have 
participated   as   a   volunteer  arbitrator  in    the   Court- 
Annexed  Arbitration   Program.       This  program   is  not 
limited    to   serving   the   disadvantaged,    as    it  covers  all 
personal    injury  cases   with   an   estimated   value  below  a 
designated  amount,  but  I   consider  acting  as   an 
arbitrator    to  be  a  public  service.       In   a    typical   year,    I 
may  spend    10  hours   or  more   on    this   service,    depending  on 
the   cases    I  am  assigned. 

I  have  been    active   in  fundraising  activities  for 
programs    that   assist    the   disadvantaged. 

I   invested  more  than  10  hours    in  running  a  mock    trial 
program    for  high   school    students   in   approximately  1993, 
and   invested  a  day  and  an  evening  on  acting  as   a  mentor 
for  a  high   school   girl    interested   in  a   legal   career.      I 
have  also   invested   10  or  more  hours   in   each   of  at  least 
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tbrea  ymmrs  voluntaerinq   to  judga   moot  court  argvmmuta    - 
for  flrat-year  law   students,  and  bavm  apaat    time  on   at 
least  tliree  occasions  in   1995  in  connection  with  a 
mentor  program  connected  with   the  William  3.    Richardson 
School  of  Law   at  the  C7niversity  of  Hawaii. 

Much  of  the   time  I  have  spent   on  committees   and  boards 
Hated  in  responses   to  other  questions  in   this 
questionnaire   has  related  to  the  provision  of  assistiuice 
to  the  disadvantag-ed.   X  have  also   frequently  responded 
on  a  pro  bono  baais   to  requests  for  legral  advice  from  a 
variety  of  nonprofit  organizations,    including   a  school 
affiliated  with  a  church  and  an  organization   to  prevent 
child  abuae.      These  Jtinds  of  requeata   uaually  take   up 
one  or   two   hours  of  my  time  per   request. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a 
judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or 
religion.   Do  you  currently  belong,  or  have  you 
belonged,  any  organization  which  discriminates- -through 
either  formal  membership  requirements  or  the  practical 
implementation  of  membership  policies?   Wo.   If  so, 
list,  with  dates  of  membership.   What  have  you  done  to 
try  to  change  these  policies?  Wot  appiicaiile. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal 
courts?   Wo.   If  so,  did  it  recommend  your  nomination? 
Wot  applicable.       Please  describe  your  experience  in  the 
entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your 
nomination  and  interviews  in  which  you  participated) . 

apon  learning  in   the  apring   of  1995   that  Senator  Daniel 
K.    Inouye  euid  Senator  Daniel   K.    Akaka   were   inviting 
applicationa   to  fill  the  vacancy  left  by  the   sudden 
death  of  the  Honoriible  Harold  Fong,    Z   submitted 
application  materiala   to  them.  During   their  interview 
of  me   in  Honolulu,    we   discussed  a  range  of  subjects 
affected  by  local   circumstances.   They  reviewed  the 
make-up  of  Hawaii' a   federal   bench  and  my  qualifications. 
They  also  questioned  me   as  to  whether,  in   light  of   the 
lack   of  any-  death  penalty  under  state  law   and  the  local 
bar's  resulting  unfamiliarity  with   the  death  penalty,    I 
would  be  able   to  enforce   the   federal   death  penalty. 
They  noted  that  Congreaa  waa  adding   to  the  list  of 
Crimea   that   could  result  in  a  death  penalty.      They   also 
referred  to  abortion  iaauea    (which   in  Hawaii   often   arise 
against  the  bacJcdrop  of  a  Hawaii   statute  legalizing 
abortion >  and  Wative  Hawaiian   iaauea,    which  play   a 
unique  role  in  various  judicial  procaedinga   in  Hawaii. 
I  acknowledged   that,    as  X  »ras  applying  for   a  trial  court 
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position,  X  would  be  bound  by  appellate  decisions 
construing  applicable   statutes   and   constitutional 
provisions.      I   noted  that  i^ative  Hai^aiian  sovereignty- 
issues  bad  often   failed   to  overcome  Jurisdictional 
challenges . 

Senator  Inouye  later  called  me   to  notify  me  tJiat  I  was 
included   on  a  list  of  four  candidates  tbat  was  being 
sent  to  President  Clinton.       Thereafter,    the   Office   of 
Policy  Development    in    the  Department   of  Justice   sent  me 
the  ABA  Questionnaire   to  complete,    which   I  did.      After  a 
few  months,    I  was  notified  by  Senator  Inouye,    the  Office 
of   Policy  Development,    and  the  Hbite  House  Counsel's 
office    that  my  application  was  being  further  processed. 
I    then   received   further  forms    to   complete    (from   the   FBI, 
the   Office   of   the  Attorney  General,    and   the  Senate 
Judiciary  Committee).       I  was   interviewed  by   the   FBI,    the 
ABA,    and  Eleanor  D.    Acheson,    Assistant  Attorney  General 
for   the   Office  of  Policy  Development,    and  her  staff. 

I  was  nominated  by  President   Clinton   in  December,    1995, 
and  I  attended  a  hearing  before   the  Senate  Judiciary 
Committee   in  March,    1996.      I  was  not   voted   upon  by  the 
full   Senate,    and  Senator  Inouye  invited  me    to   resubmit 
my  application. 

Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case, 
legal  issue  or  question  in  a  manner  that  could 
reasonably  be  interpreted  as  asking  how  you  would  rule 
on  such  case,  issue,  or  question?   If  so,  please  explain 
fully. 

I  was  not   asked  bow  I  would  rule   on   any  case,    issue,  or 
question.  I  did   discuss    legal    issues,    as   described   in 
my  response    to   Question  Wo.  3. 

Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It 
has  become  the  target  of  both  popular  and  academic 
criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and 
levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism" 
have  been  said  to  include: 

a.    A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 
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I.  BIOGRAPHICAL  INFOKMATION  (PUBLIC) 

Pull  name  (Include  any  former  names  used.) 

Edward  Francis  Shea 

Address:  List  current  place  of  residence  and  office 
address (es) . 

Office:    Shea,  Kuffel  &  Klashke 
1816  N.  20th 
P.O.  Box  2368 
Pasco,  WA   99302 

Home:      Pasco,  WA 

Date  and  place  of  birth. 

June  6,  1942;  Maiden,  Massachusetts 

Marital  status  (include  maiden  name  of  wife,  or 
husband's  name).   List  spouse's  occupation,  employer's 
name  and  business  address (es) 

Married  to  Marguerite  Mary  Shea  (formerly 
DeRenne) .   Registered  Dietitian,  Kadlec  Medical 
Center,  888  Swift  Blvd.,  Richland,  WA  99352 

Education;  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  the  degrees 
received  and  dates  degrees  were  gramted. 

Boston  State  College,  1961-1965;  BS  Ed  -  6/65 

Georgetown  University  Law  Center,  1967-1970;  JD  - 
6/70 

Bmpl  nywient  Record i   List  (by  year)  all  business  or 
professional  corporations,  con^anies,  firms,  or  other 
enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms, 
with  which  you  were  connected  as  an  officer,  director, 
partner,  proprietor,  or  ea^loyee  since  graduation  from 
college. 
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1965-1967:   Boston  School  System,  Boston  Technical  High 
School;  Teacher 

1966:   Manpower  Defense  Training  Program-East  Boston; 
Program  Instructor-evenings. 

1967-1970:   United  States  Capitol  Hill  Police  Force; 
Police  Officer  (except  Summer  of  1969) . 

1969-1970:   Georgetown  University  Law  Center;  Research 
Assistant  to  Assistant  Dean  David  J.  McCarthy. 

1970-1971:   Judge  Harold  J.  Petrie,  Washington  State 

Court  of  Appeals,  Division  II.  Tacoma,  Washington; 
Law  Clerk 

1971-1974:   Peterson,  Taylor  &  Day;  Associate  Attorney 

1974-1978:   Peterson,  Taylor,  Day  &  Shea;  Partner. 

1978-1980:   Peterson  &  Shea;  Partner 

1979-1980:   Franklin  County  Boundary  Review  Board; 
Chair. 

1980' E:   Fund  for  Educational  Activities;  Board  Member 

1980-1984:   Shea,  Kuffel  &  Lindsay;  Partner 

1984-1987:   Shea,  Kuffel,  Lindsay  &  Flynn;  Partner 

1987-1994:   Shea  &  Kuffel;  Partner 

1994-1996:   Shea,  Kuffel  &  Klashke;  Partner 

1997-Present :   Shea,  Kuffel,  Klashke  &  Shea;  Partner 

1995-1997:   Eastern  Washington  Chapter  of  the  March 
of  Dimes  (also  Chapter  Counsel  -  1993-1997) ; 
Volunteer  -  Public  Affairs  Officer 

Military  Service!   Have  you  had  any  military  service? 
If  BO,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

I  have  not  had  military  service. 
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HonorB  »t>h  &w«rdn;  List  any  •cholarahlps ,  fellowahipa, 
honorary  degraes,  and  honorary  aoclaty  Banbarahlpa  that 
you  belleva  would  be  of  interaat  to  the  coamittae. 

•  National  March  of  Dimes  Chapter  Counsel  of  the 
Year,  1994. 

•  Admitted  to  Americaui  College  of  Trial  Lawyers, 
March  1996. 

•  American  Bar  Foundation,  lifetime  fellow 

•  Chairperson,  Benton-Fremklin  County  Bar  Association 
Law  Day  programs: 

1994  -  WSBA  co-award  winner 
1994  -  ABA  one  of  four  Law  Day  Programs 
awarded  National  Honors. 

•  Who's  Who  in  American  Law  -  various  editions. 


Bar  AgBoeiationas   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you 
are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  office  «diich  you  have  held  in  such  groups. 

Washington  State  Bar  Association: 

A.  President  of  the  Washington  State  Bar 
Association/1996 . 

B.  Representative/Witness  testifying  before  the  U.S. 
Senate  Subcommittee -Hearings  on  Ninth  Circuit 
Reorganization  Bill  of  1989. 

C.  Board  of  Governors  Retreat  Facilitator/1990,  1993 

D.  Writer/Producer  of  the  video  "The  First  100  Years 
of  the  Washington  State  Bar  Association" . 

E.  Appointed  Representative  of  WSBA  to  ABA  House  of 
Delegates/1989-1994 . 

F.  Member  and  later  Chairman  of  Resolutions 
Committee/1989-1992 . 

G.  Member  of  Board  of  Governors  from  Fourth 
Congressional  District/1986-1989 . 

H.    Federal  Qualification  and  Selection  Committee  U.S. 

District  Court  for  Western  Washington 

position/1987. 
I.   Long  Range  Planning  Committee/1985. 
J.    Continuing  Legal  Education  Board/late  1970' s. 
K.    Chairman -Young  Lawyers  section/1974. 
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L.    Committee  on  Organization  and  Government  of  the 

Bar/1974. 
M.    Member  of  Washington  Women's  Lawyers/ (exp.  9-30-97) 

II.  American  Bar  Association: 

A.  Commission  on  Public  Understanding  About  the 
Law/1992-1995. 

1.  Committee  Member  and  Session  Leader  - 
Symposium  on  "Law  in  America  Life" , 
Annapolis,  Maryland/1993 

2.  Chairperson  -  Long  Range  Planning  Committee. 

3 .  Member  -  Mini  Grant  Committee  which  reviewed 
and  recommended  to  commision  as  a  whole  the 
award  of  mini  grants. 

B.  Appointed  by  Washington  Bar  Association  as  one  of 
its  six  representatives  to  the  ABA  House  of 
Delegates/1989-1994 . 

C.  Representative  of  the  Young  Lawyers  Division  to  the 
House  of  Delegates  of  the  American  Bar 
Association/1980 . 

D.  One  of  four  National  Participants  -  1980  Annual 
Debate  -  Conference  of  Personal  Finance. 

E.  Chairman,  Board  of  Editors,  Barrister 
magazine/1978-1980. 

F.  Member  Executive  Council  of  Young  Lawyers 
Section/1970's. 

III.  Fellow,  Bar  American  Bar  Foundation 
WASHINGTON  STATE  TRIAL  LAWYERS  ASSOCIATION: 

1 .  Two  terms  on  the  Board  of  Governors . 

2.  Annual  convention  Chairperson/1983. 

3.  Torts  Lecturer  -  Peoples  Law  School  -  1990-1994. 
4.WSTLA  EAGLE  -  1993-1997. 

BENTON  FRANKLIN  BAR  ASSOCIATION: 

1.  President,  Secretary,  and  Law  Day  Committee  Chairperson  on 

several  occasions. 

2.  Special  Award  for  Law  Day  Programs  in  1993  and  1994  as  Law 
Day  Chairperson. 
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3.  Law  Day  Coordinator  for  all  Law  Day  Programs  1993 -present : 

a)  Law  Day  Dinner 

b)  Law  on  the  Mall 

c)  T.V.  Panels  -  produced  and  moderated  8  panels  of 
lawyers  and  judges  on  various  legal  topics. 

AMERICAN  TRIAL  LAWYERS  ASSOCIATION 

FEDERAL  BAR  ASSOCIATION  -  EASTERN  WASHINGTON 


10.  Other  MfimhrrnhlpB  •   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Organizations  which  lobby: 

•  Eastern  Washington  Chapter  March  of  Dimes 

•  American  Bar  Association 

•  Washington  State  Trial  Lawyers  Association 

•  American  Trial  Lawyers  Association 

Other  Organizations 

•  Tri-City  Court  Club 

•  Boston  Latin  School  Foundation 

•  Georgetown  University  Alumni  Admissions  Programs 

•  Tri-City  Industrial  Development  Council  (TRIDEC) 

•  American  College  of  Trial  Lawyers 

•  American  Bar  Foundation 

•  St.  Patrick's  Catholic  Church 

•  Franklin  County  Democratic  Party 

•  Pasco  Chamber  of  Commerce 

•  Tri -Cities  Visitor  and  Convention  Bureau 

11.  Court  A<<in^«n;tpT7.  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses 
if  any  such  memberships  lapsed.   Please  explain  the 
reason  for  any  lapse  of  membership.   Give  the  same 
information  for  administrative  bodies  which  require 
special  admission  to  practice. 

•  Washington  State  Supreme  Court:  1971 
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•  U.S.  District  Court  -  Eastern  District  of  Washington: 
August  13,  1973 

•  U.S.  District  Court  -  Western  District  of  Washington: 
1980 

•  U.S.  Court  of  Appeals  for  the  Ninth  Circuit:  1971 

12.   PublJBhad  Wrltingg;   List  the  titlsB,  publishers,  and 
dates  of  books,  articles,  reports,  or  other  piiblished 
material  you  have  written  or  edited.   Please  supply  one 
copy  of  all  published  material  not  readily  available  to 
the  Committee.   Also,  please  supply  a  copy  of  all 
speeches  by  you  on  other  Issues  Involving  constitutional 
law  or  legal  policy.   If  there  were  press  reports  about 
the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

AR TI CLES /COL UMNS : 

1.  Washington  State  Bar  News.  August,  1996,  "One  Year  - 
Many  Memories" . 

2.  Washington  State  Bar  News.  July,  1996,  '■'The  Bar 
Leaders  Conference"  . 

3.  Washington  State  Bar  News.  June,  1996,  "What  Time  is 
It?". 

4.  Washington  State  Bar  News.  May,  1996,  "Common-law 
Courts?" . 

5.  Washington  State  Bar  News.  April,  1996,  "May  1st  is 
Law  Day" . 

6.  Washington  State  Bar  News.  March,  1996, 
"Professionalism" . 

7.  Washington  State  Bar  News.  February,  1996,  "If 
Phyrrus  met  Pogo,  what  would  they  say  to  each 
other?" . 

8.  Washington  State  Bar  News.  December,  1995,  "The 
Holidays  -  Enjoy  Them!". 

9.  Washington  State  Bar  News.  November,  1995,  "More 
Than  600  Lawyers  Are  Participating  on  WSBA 
Committees" . 

10. Washington  State  Bar  News.  October,  1995,  "Our 

Future  Together" . 
11 -Washington  State  Bar  News.  February,  i99i,  "One 

Lawyer's  Journey  from  Computer  Ignorance  to  Computer 

Bliss" . 
12. WSBA  Litigation  Section  Newsletter.  March,  1990, 

"The  Professionalism  Debate:   A  New  Forum". 
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13.WafihinqtQn  State  Bar  News.  January.  1990,  "Remarks 
Delivered  at  the  100th  Annual  Meeting  Azuiiversary 
Dinner . ' 

lA-DE  WQVQ.   November,  1995,  -My  First  Jury  Trial*. 

T^.T-r^  -City   Herald.  Progress  Edition,  to  be  supplied. 

TC  Wa^Vi-incyfnTi  State  Bay  Mown,  September,  1996, 
•President ' s  Report" . 

CPPgrWP.q/PAWgr.*?.. 

Z  do  not  have  speeches  that  are  printed  or  any  notes. 

1.  "Government  Under  Attack',  panelist,  199S  Washington 
State  Judicial  Conference. 

2.  "Common  Law  Courts",  panelist.  18th  Washington  State 
Family  Support  Conference/1996 . 

3.  March  of  Dimes  -  Teen  Pregnancy  Panel-1995 

4.  Various  civic  organizations,  service  clubs,  and  bar 
associations  on  law-related  topics. 

5 .  To  various  Bar  Associations  and  Judicial  Conferences 
in  the  1980' E  and  1990' s  on  general  topics  related 
to  trial  law  but  not  on  constitutional  law  or  legal 
policy. 

13.  Health;   What  is  the  present  state  of  your  health?   List 
the  date  of  your  last  physical  exasiinatioB. 

My  present  health  is  excellent.   My  last  physical  exam 
was  February  of  1997. 

14.  fTudieial  Office;   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  «ras  elected 
or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court. 

None. 

15.  Clfcationa;   Xf  you  are  or  have  been  a  judge,  provide: 
(1)  citations  for  the  ten  aost  significant  opinions  you 
have  written;  (2)  a  short  suBmary  of  and  citations  for 
all  appellate  opinions  where  your  decisions  were 
reversed  or  where  your  judgncat  was  affirmed  with 
significant  critieisa  of  your  substantive  or  procedural 
rulings;  and  (3)  citations  for  significant  opinions  on 
federal  or  state  constitutional  issues,  together  with 
the  citation  to  appellate  court  rulings  on  such 
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opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the 
opinions . 

Not  Applicable. 

16.  PiihUf  Office;   State  (chronologically)  any  piiblic 
offices  you  have  held,  other  than  judicial  offices, 
including  the  terms  of  service  and  whether  such 
positions  were  elected  or  appointed.   State 

(chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

Chair,  Franklin  Boundary  Review  Board,  1979-1980  - 
appointed  by  Governor. 

17 .  Legal  Careers; 

a.    Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including: 

1.  Whether  you  served  as  cler)c  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

I  served  as  law  clerk  to  Judge  Harold  J.  Petrie, 
Washington  State  Court  of  Appeals,  Division  II, 
Tacoma,  WA   1970-1971. 

2.  Whether  you  practiced  alone,  and  if  so,  the 
address  and  dates; 

I  have  not  practiced  alone. 

3.  The  dates,  names  and  addresses  of  law  firms  or 
offices,  coB^anies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

1971-1974:   Peterson,  Taylor  &  Day,  Associate  Attorney 

627  W.  Bonneville  Street,  Pasco,  WA  99301 

1974-1978:   Peterson,  Taylor,  Day  &  Shea,  Partner 

627  W.  Bonneville  Street,  Pasco,  WA  99301 


IRXSP0KS3 .SN71 


183 


1978-1980:   Peterson  &  Shea,  Partner 

810  S.  10th  Street,  Pasco,  WA   99301 

1980-1984:   Shea,  Kuffel  &  Lindsay,  Partner 
1716  N.  20th,  Pasco,  WA  99301 

1984-1987:   Shea,  Kuffel,  Lindsay  &  Flynn,  Partner 
1716  N.  20th,  Pasco,  WA  99301 
8300  Gage  Blvd.,  Kennewick,  WA   99336 

1987-1994:  Shea  &  Kuffel,  Partner 

1716  N.  20th,  Pasco,  WA   99301  (1987-1989) 
1816  N.  20th,  Pasco,  WA  99301  (1989-present) 

1994-1996:   Shea,  Kuffel  &  Klashke,  Partner 
1816  N.  20th,  Pasco,  WA  99301 

1997-Present :   Shea,  Kuffel,  Klashke  &  Shea,  Partner 
1816  N.  20th,  Pasco,  WA   99301 

b.  1.  What  has  been  the  general  character  of  your 
law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

In  the  first  ten  years  of  my  practice,  I  represented 
many  individuals  in  the  areas  of  family  law  matters, 
traffic  citations  including  driving  under  the  influence, 
felony  cases  including  murder,  charges  of  drug 
possession  and  sale,  and  personal  injury  cases.   From 
1981  and  thereafter,  my  practice  in  the  criminal  law 
area  and  traffic  matters  diminished  as  my  injury  cases 
increased.   After  1987,  I  ceased  doing  family  law  cases 
and  concentrated  on  personal  injury  matters,  as  well  as, 
complex  civil  litigation  on  non-tort  matters. 

2.    Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

My  practice  has  essentially  involved  the  representation 
of  individual  clients  both  plaintiffs  and  defendants.   I 
have  also  represented  small  businesses  and  their 
officers  and  directors.   Those  businesses  would  often 
include  professionals  such  as  physicians.   In  addition 
to  these  individuals,  I  have  represented  government 
officials  such  as  police  officers,  police  chiefs,  a 
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deputy  city  attorney,  a  school  district  superintendent, 
and  a  high  school  principal.   In  1996,  we  agreed  to 
begin  representing  members  of  the  Washington  Education 
Association  who  were  working  in  schools  within  the  Tri- 
City  area.   Those  individuals  are  teachers  belonging  to 
the  Washington  Education  Association  who  are  teaching  in 
and  around  the  Tri-City  area. 

1.  Did  you  appear  in  court  £rec[uently,  occasionally, 
or  not  at  all?  I£  the  frequency  of  your  appearance  in 
court  varied,  describe  each  such  variance,  giving  dates. 

I  do  appear  in  court  regularly  on  motions  for  summary 
judgment,  discovery  matters  and  the  trial  of  injury 
cases  as  well  as  complex  civil  litigation.   The 
frequency  of  my  appearance  is  less  than  in  the  past  when 
I  carried  a  heavy  load  of  family  law  and  criminal 
matters  which  required  weekly  appearances  in  court .   In 
addition  to  court  appearances,  I  frequently  in  engaged 
in  cases  which  are  resolved  through  mediation  and  others 
which  are  required  to  be  arbitrated  in  front  of  one- 
three  person  panels  of  arbitrators. 

2.  What  percentage  of  these  appearances  was  In: 

1)  Federal  Courts.  1% 

2)  State  courts  of  record.       98% 

3)  Other  courts.  1% 

3.  What  percentage  of  your  litigation  was: 

1)  Civil.         99%  • ■ 

2)  Criminal.       1* 

4.  State  the  number  of  cases  you  tried  to  verdict  or 
judgment  (rather  than  settled)  in  courts  of  record, 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

9 

5.  What  percentage  of  these  trials  was: 

1.  Jury      20% 

2.  Non-jury.  80% 
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18.   Litigation;   Describe  the  ten  Boat  aignlf leant  litigated 
matters  which  you  personally  handled.   Give  the 
citations,  if  the  cases  were  reported,  and  the  docket 
number  and  date  if  unreported.   Give  a  capsule  sximmary 
of  the  substance  of  each  case.   Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the 
final  disposition  of  the  case.   Also  state  as  to  each 
case: 

a)  the  date  of  representation; 

b)  the  name  of  the  court  and  the  name  of  the 
judge  or  judges  before  whom  the  case  was 
litigated;  and 

c)  the  individual  name,  address,  and  telephone 
numbers  of  co-co\insel  and  of  principal 
cotinsel  for  each  of  the  other  parties. 

1 .   Magula   V.   Benton -Pranlcl  in   Title Coapany>   Washington 

State  Supreme  Court  Cause  Number:  63318-5. 

I  represented  Mrs.  Magula.  She  was  a  fourteen-year 
employee  of  the  Defendant  who  was  terminated  after  her 
husband  allegedly  harassed  a  co-worker  who  had  alleged 
that  the  husband  had  engaged  in  several  affairs  in  the 
workplace  setting.  The  husband  was  an  independent 
contractor  who  was  frequently  at  the  business  location. 
Originally,  suit  was  brought  on  several  different  bases 
for  wrongful  discharge  including  marital  discrimination 
in  violation  of  state  law.  Summary  Judgment  was  granted 
to  the  Defendant  in  the  Benton  County  Superior  Court .  I 
filed  an  appeal  with  the  Court  of  Appeals,  Division  III, 
which  reversed  the  Order  Granting  Summary  Judgment. 
Petition  for  Review  was  granted  by  the  Washington  State 
Supreme  Court  which  on  January  30,  1997,  affirmed  the 
decision  of  the  Court  of  ^peals  reversing  the  Summary 
Judgment.  The  Supreme  Court  remanded  the  case  back  to 
the  trial  court  for  further  proceedings  consistent  with 
the  opinion  which  held  that  there  was  a  question  of  fact 
for  the  jury  as  to  whether  or  not  the  plaintiff's 
marital  status  was  a  substantial  factor  in  the 
Defendant's  decision  to  discharge  her.  This  is  a  case 
of  first  impression  in  the  State  of  Washington,  although 
there  were  several  precedents  which  enabled  us  to 
persuade  the  court  to  rule  in  our  favor .   Judge  Duane 
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Taber,  now  retired,  was  the  trial  judge.  Opposing 
Counsel  were  Brian  Iller  and  Diehl  Rettig  whose  address 
and  phone  number  is:  6725  W.  Clearwater,  Kennewick,  WA 
99336,  (509)  783-6154.  Both  counsel  have  litigated 
numerous  cases  with  me.  Co-counsel  with  me  on  the 
briefs  were  Edward  F.  Shea,  Jr.,  1816  N.  20th,  Pasco,  WA 
99301,  (509)  545-8531,  and  Jacqueline  J.  Shea,  2640 
110th  Street  N.E.,  Bellevue,  WA  98004;  (425)  889-4514. 

Long  V.  Coatea  &  MePougal's.  113  Wash.  2d  479  (1989) 

I  represented  Mr.  Matt  Long  and  his  family.  Steven 
Coates,  a  minor,  was  served  liquor  at  McDougals  by  a 
bartender  who  Icnew  him  to  be  a  minor.  Testimony  of  a 
waitress  indicated  that  Coates  was  clearly  intoxicated 
and  should  not  have  been  served  any  more  liquor.  There 
was  disputed  testimony  as  to  whether  or  not  during  the 
time  he  was  drinking,  Coates  showed  a  switchblade  knife 
to  the  bartender.  Upon  leaving  the  bar,  Coates  drove  at 
a  high  speed  and  collided  with  another  vehicle.  Matt 
Long,  a  Hanford  area  patrolman,  returning  to  his  home 
after  completing  a  shift,  observed  the  collision  and  Mr. 
Coates  leaving  the  scene.  He  pursued  him  and  attempted 
to  persuade  him  to  return.  Coates  stabbed  Mr.  Long.  I 
brought  suit  on  behalf  of  Mr.  Long  and  his  family 
against  both  Coates  and  McDougals  in  Benton  County 
Superior  Court .  McDougals  moved  for  Summary  Judgment 
which  was  granted.  I  sought  and  was  granted  a  direct 
appeal  to  the  Supreme  Court  of  the  State  of  Washington 
where  our  case  was  joined  with  another  matter.  Christen 
V.  Lee.  The  underlying  tort  case  against  Coates  was 
held  in  abeyance  pending  the  outcome  of  the  appeal 
regarding  McDougals.  The  Supreme  Court  affirmed  the 
dismissal  of  the  tavern  in  spite  of  the  fact  that  the 
bartender  had  knowingly  served  an  obviously  intoxicated 
minor  holding  that  it  was  not  foreseeable  that  an 
obviously  intoxicated  minor  armed  with  a  switchblade 
would  leave  the  tavern  and  after  an  automobile  collision 
stab  another  person. 

The  case  was  returned  to  the  Benton  County  Superior 
Court  where  the  matter  of  Long  v.  Coates.  remained  for 
resolution.  The  parties  entered  into  a  settlement  in 
the  sum  of  One  Hundred  Twenty-five  Thousand  Dollars 
($125,000.00) . 
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The  judge  who  granted  the  Summary  Judgment  to  Defendant 
McDougals  was  Robert  S.  Day,  who  is  now  retired. 
Opposing  Counsel  for  McDougals  were  Brian  Iller  and 
Diehl  Rettig,  6725  W.  Clearwater  Ave.,  Kennewick,  WA 
99336;  (509)  783-6154. 

3.  Long  V.  State  Farm  Fira  and  Casualty  Co..  60  Hn.  App  710 
(Dlv.  Ill,  1991),   (unpubliahed  opinion)  Petition  for 

Review  Denied. 

I  filed  an  action  on  behalf  of  the  Long  family  seeking  a 
declaration  by  the  Benton  County  Superior  Court  that  the 
insurance  policy  covering  the  home  in  which  Mr.  Coates 
lived  covered  him  for  liability  to  Mr.  Long  and  his 
family  for  injuries  suffered  by  them  as  a  result  of  the 
stabbing.  I  argued  that  Coates  was  so  intoxicated  that 
he  did  not  know  the  nature  of  his  act  and  therefore  the 
policy  exclusion  for  "intentional  injuries"  did  not 
apply.  Both  sides  used  experts  on  intoxication.  The 
case  was  tried  in  Benton  County  Superior  Court  and  the 
trial  court  ruled  in  favor  of  Mr.  Long  holding  that 
there  was  coverage  under  the  homeowners  policy  of  Mr. 
Coates.  That  ruling  was  affirmed  on  appeal.  Counsel 
for  State  Farm  Fire  and  Casualty,  Co. ,  was  Tim  Cronin  of 
Spokane  3rd  Floor,  N.  115  Washington,  Spokane,  WA 
99201;  (509)  455-7999.  The  trial  judge  was  Judge  Albert 
J.  Yencopal,  now  deceased.  The  Court  of  Appeals 
affirmed  the  decision  of  the  trial  judge  in  an 
unpublished  opinion. 

4.  Miles  V.  F.B.R.M.  EnterprlaeB.  Inc..  29  Wn.  App.  61,  627 
P. 2d  564  (1981) . 

I  represented  a  small  corporation  organized  to  sell 
mobile  home  lots.  Mrs.  Miles,  an  African-American,  was 
interested  in  purchasing  a  lot  and  mobile  home .  There 
was  conflicting  evidence  as  to  whether  or  not  one  of  the 
officers  of  the  corporation  had  objected  to  selling  one 
of  the  first  mobile  home  lots  to  a  minority.  The  case 
was  significant  because  the  jury  found  racial 
discrimination,  but  awarded  zero  actual  damages  and  zero 
punitive  damages  after  which  the  court  entered  a 
judgment  for  the  defendants.  On  appeal,  the  Appellate 
Court  held  that  where  an  act  of  racial  discrimination 
was  proven  at  least  nominal  damages  had  to  be  awarded. 
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That  was  a  case  of  first  impression  in  the  State  of 
Washington.  On  remand  the  court  entered  an  award  of 
nominal  damages  for  less  than  had  been  offered  to  the 
plaintiffs  to  settle  the  case  before  trial.  Sometime 
thereafter,  one  of  the  plaintiff's  employed  our  law  firm 
on  a  legal  matter  and  the  racial  discrimination  expert 
for  the  plaintiffs  is  now  the  Human  Resources  Director 
for  the  Pasco  School  District  and  a  person  with  whom  I 
have  become  friendly  over  the  years,  David  Shaw. 
Franklin  County  Superior  Court  Judge  Fred  Staples,  now 
retired,  presided  over  the  trial.  The  plaintiffs  were 
represented  by  George  Critchlow,  now  of  the  University 
Legal  Services  at  the  Gonzaga  University  Law  School  in 
Spokane,  Washington  (509)  324-3791. 

Washington  State  CommiBsion  can  Judicial  Conduct  v.  Judge 
Junkfi,  CJC#  91-1137-P-34,  (1994) 

In  1994,  I  represented  the  Commission  on  Judicial 
Conduct,  (CJC) ,  which  had  brought  charges  against  Judge 
John  Junke  of  Walla  Walla  County  District  Court  for 
alleged  violations  of  the  Canons  on  Judicial  Conduct. 
The  formal  Statement  of  Charges  is  a  public  document. 
In  that  Statement  of  Charges,  Judge  Junke  was  charged 
with  violating  Cannons  of  Judicial  Ethics  1,  2(A), 
3(A1),  3  (A2),  3 (A3),  3(A4),  3 (A5) ,  3(A6),  3 (Bl) ,  and 
3 (CI).  Judge  Junke  had  defeated  the  incumbent  judge  in 
a  hotly  contested  election.  After  several  months  in 
office,  there  had  been  a  series  of  conflicts  with 
attorneys  who  were  appearing  in  his  court  on  a  regular 
basis.  Complaints  were  filed  by  different  individuals. 
After  an  investigation,  the  charges  numerated  above  were 
filed.  The  initial  hearing,  a  panel  of  the  CJC,  found 
various  violations  of  the  Cannons  and  made  a 
recommendation  to  the  full  commission.  I  appealed  on 
behalf  of  the  Commission  to  the  full  Commission  seeking 
a  greater  sanction.  After  that  appeal  was  heard,  the 
commission  ultimately  imposed  a  reprimand  and  various 
additional  requirements.  Many  members  of  the  Walla 
Walla  County  Bar  Association  were  witnesses  at  the 
hearing.  Counsel  for  Judge  Junke  was  Kurt  Bulmer,  201 
Westlake  Avenue  North,  Seattle,  WA  98109  (206)  343- 
5700.  The  three-person  panel  of  the  CJC  was  chaired  by 
Judge  Harold  Clarke  of  Spokane  who  is  now  retired. 
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Judge  Clark's  address  and  phone  number  are:  102  E. 
Baldwin,  Spokane,  99207;  (509)  328-6123. 

6.  State  V-  DuriTiy  Mai-Hn*.;?;  -  (1979-1980)  Benton  County 
Superior  Court.  Case  nuaber  and  citation  are  no  longer 
available  from  court  cos^uters. 

I  represented  Mr.  Martinez,  a  young  man  who  was 
attending  a  Halloween  party  with  his  fiancee.  In  the 
course  of  the  evening,  Mr.  Martinez  was  jostled  by  an 
individual  who  then  threatened  him.  Mr.  Martinez  was 
dressed  as  a  pirate.  Mr.  Martinez  was  charged  with 
murder  and  several  lesser  included  offenses.  The 
challenge  of  the  case  was  that  there  were  several 
witnesses  whose  witness  statements  indicated  that  they 
saw  Mr.  Martinez  stab  the  deceased.  On  closer 
questioning,  it  became  clear  that  they  had  not  actually 
seen  that,  but  had  only  seen  them  scuffling  as  they 
exited  the  building.  It  became  clear  through  other 
witnesses  that  the  deceased  had  been  intoxicated  and 
physically  aggressive  throughout  the  evening.  After  a 
jury  trial  of  approximately  one  week,  the  jury  acquitted 
Mr.  Martinez  of  the  main  charge  and  various  lesser 
included  charges.  Benton  County  Superior  Court  Judge 
Albert  J.  Yencopal,  now  deceased,  was  the  trial  judge. 
The  Deputy  Prosecuting  Attorney  was  Bill  Bartlet  who  is 
now  an  attorney  in  Montana;  the  Benton-County  Prosecutor 
was  Curt  Ludwig,  who  is  now  in  private  practice  in 
Kennewick.   His  phone  number  is   (509)  586-7611. 

7.  Sifuentez  v.  Pine  and  Harding  d/b/a  Tri-City  Second  Hand 
Sfcorw.  »T\A  Pli»TinniTig-  Benton  County  Superior  Court:  94- 
2-00649-2  (1994) 

I  represented  Mrs.  Sifuentez  in  a  premises  liability 
case.  Mrs.  Sifuentez  was  injured  in  a  fall  while 
attempting  to  cross  a  sloped  driveway  between  two 
embankments  where  Defendants  Fine  and  Harding  had 
displayed  furniture  for  sale.  I  asserted  that  gravel  on 
the  sloped  driveway  caused  her  to  fall.  The  sloped 
driveway  was  common  to  a  small  office  building  which 
housed  several  businesses  including  Tri-City  Second  Hand 
Store  and  some  mini-storage  rental  units.  Defendants 
Fine  and  Harding  had  advertised  a  sale  and  displayed 
their  furniture  on  the  embankments  on  either  side  of  the 
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driveway  which  was  actually  outside  of  the  of  the  leased 
premises  described  in  their  lease  with  Defendants 
Flemming.  Defendants  Flemming  were  the  landlords  that 
owned  both  the  building  and  the  mini -storage  rental 
units.  Defendants  Flemming  had  given  oral  permission  to 
Defendants  Harding  and  Fine  to  use  the  embankments  to 
display  their  furniture  as  part  of  this  publicized  sale. 
The  legal  issues  included  the  definition  of  the  duty 
owed  by  Defendants  Harding  and  Fine  to  a  customer  such 
as  Mrs.  Sifuentez,  whether  that  duty  extended  to  areas 
used  for  display  which  were  open  to  the  general  public 
but  beyond  the  actual  leased  premises  and  also  the  duty 
of  the  landlord  with  regard  to  the  business  customers  of 
its  commercial  tenants  such  as  Defendants  Harding  and 
Fine. 

I  retained  a  human  factors  expert.  He  recreated  gravel 
action  on  the  sloped  driveway  and  attributed  her  fall  to 
the  presence  of  gravel  on  the  driveway  with  this  slope. 
The  defendants  countered  that  her  fall  was  due  to  the 
severity  of  her  dieibetic  neuropathy  and  denied  that  she 
had  a  status  as  a  business  invitee. 

All  parties  moved  for  Summary  Judgment.  Benton  County 
Superior  Court  Judge  Dennis  Yule  denied  the  motions  for 
Summary  Judgment  of  both  defendants.  The  court 
partially  granted  our  Motion  for  Summary  Judgment 
holding  that  Mrs.  Sifuentez  was  a  business  invitee  and 
that  both  defendants  jointly  owed  a  duty  to  her  as  a 
business  invitee.  Thereafter  the  parties  agreed  to 
mediate  the  matter  which  resulted  in  a  settlement  in 
excess  of  $100,000.00.  Counsel  for  Defendant  Flemming 
was  Steven  Osborne,  6725  W.  Clearwater  Ave.,  Kennewick, 
WA  99337,  (509)  783-6154.  Counsel  for  Defendants  Fine 
and  Harding  was  David  Dave  Thomer,  P.O.  Box  1410, 
Yakima,  WA   98907,  (509)  575-1400. 

H.R.  V.  Urey  Howell.  Fremklin  Co\inty  Superior  Court 
cause  number  88-2-50449-3. 

I  represented  H.R.  In  the  fall  of  1995,  I  tried  this 
case  to  a  six-person  jury  before  Judge  Philip  Raekes. 
The  Defendant  was  represented  by  Terry  Preszler  whose 
phone  number  is  (509)  783-9635.  The  Defendant  was  the 
step-father  of  the  plaintiff  who  had  sexually  assaulted 
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her  between  the  ages  of  12-19.  At  age  12,  he  had 
transmitted  to  her  a  massive  herpes  infection  which 
required  hospitalization  and  continues  to  afflict  her  at 
the  present  time.  After  trial  of  three  days,  the  jury 
rendered  a  substantial  monetary  verdict. 

9.  In  Re;  fche  Batata  of  Robart  prmmirni-  King  County  Superior 
Court  Cause  Number:  91-2-15263-2. 

I  represented  Heidi  Romans  who  claimed  $150,000.00  in 
life  insurance  proceeds  when  her  natural  father  passed 
away.  Mr.  Romans  had  left  a  form  will  which  sought  to 
create  a  trust  but  failed  to  name  his  only  daughter, 
Heidi  Romans  in  the  will  as  required  by  the  law  of  the 
State  of  Washington.  The  claimants  to  the  money 
included  his  Ms.  Romans,  our  client,  as  well  as  Mr. 
Roman's  immediate  ex-wife,  and  his  sister  whom  he  had 
named  as  trustee  in  his  will.  The  matter  was  vigorously 
contested  in  King  County  Superior  Court .  The  court 
ultimately  ruled  that  the  will  did  not  establish  a 
trust,  that  Ms.  Romans  was  a  pretermitted  heir,  and  that 
as  the  sole  surviving  heir  of  Mr.  Romans,  she  was 
entitled  to  receive  the  entire  amount  of  the  insurance 
proceeds.  This  case  involved  complicated  issues  of 
divorce  law,  probate  law,  community  property  law  and 
insurance  law.  Ultimately,  all  matters  were  resolved  in 
favor  of  Ms.  Romans,  our  client,  and  against  other 
claimants.  Opposing  counsel  was  Thomas  F.  Aheame  of 
the  law  firm  of  Foster,  Pepper,  Shefelman  of  Seattle, 
Suite  3400,  1111  Third  Avenue,  Seattle,  WA  98101,  (206) 
447-4400.  ■: 

10.  Foley  v.  Airborne  Express .  Walla  Walla  County  Superior 
Court  cause  number  90-2-00048-7. 

I  represented  Airborne  Express.  Mr.  Foley  sought 
substantial  damages  against  Airborne  Express  for  a 
breach  of  employment  agreement  or  alternatively  wrongful 
discharge  in  violation  of  various  rights  that  he 
possessed.  The  case  was  tried  to  a  12 -person  jury 
before  the  Honorable  Yancy  Reser  in  the  fall  of  1991  in 
Walla  Walla  County  Superior  Court.  Mr.  Foley  alleged 
that  he  had  been  persuaded  to  enter  into  an  employment 
agreement  with  Airborne  and  that  Airborne  violated  it  by 
terminating  it  without  cause.   Alternatively,  he  alleged 
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that  he  was  an  employee  and  had  been  wrongfully 
discharged  in  violation  of  public  policy  because  he  had 
cooperated  with  the  police  in  a  drug  bust  over  the 
objections  of  the  Airborne  manager  whom  he  believed  was 
a  drug  user.  The  jury  entered  a  verdict  for  the 
Defendant  on  all  claims.  No  appeal  was  taken. 
Plaintiff's  counsel  was  Blaine  Tamaki  of  Yakima, 
Washington,  115  N.  50th  Avenue,  Suite  C,  Yakima, 
Washington   98908  (509)  965-2261. 


19.   Legal  AetivitieB;   Describe  the  most  significant  legal 
activities  you  have  pursued.  Including  significant 
litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  Involve  litigation.   Describe  the 
nature  of  your  participation  In  this  question,  please 
omit  any  Information  protected  by  the  attorney- client 
privilege  (unless  the  privilege  has  been  waived) . 

Over  the  last  several  years,  I  have  been  designated  the 
Law  Day  Chair  for  the  Benton-Franklin  County  Bar 
Association.   I  had  served  in  that  capacity  on  a  prior 
occasion.   At  that  time,  I  created  three-person  teams  of 
judges',  lawyers  and  media  representatives  to  visit  high 
schools  in  and  around  the  Tri-City  area  to  speak  on 
matters  of  constitutional  law.   That  program  was  well 
received  by  the  schools  and  the  media. 

More  recently,  I  organized  a  three-part  Law  Day  Program: 
a  Law  Day  Dinner,  Law  on  the  Mall,  and  Television  Panels 
on  the  Public  Access  cable  channel.   The  Benton-Franklin 
County  Bar  Association  Annual  Law  Day  Dinner  is  now  in 
its  sixth  year.   It  is  attended  by  between  60  and  100 
people  with  such  individuals  as  the  Attorney  General  of 
the  State  of  Washington  and  several  Justices  of  the 
State  Supreme  Court  as  our  featured  speakers . 

The  Law  on  the  Mall  Project  is  staffed  by  thirty-five  or 
more  lawyers  over  a  three -day  period  at  the  Columbia 
Center  Mall.   They  staff  a  booth  and  are  available  to 
answer  questions  and  provide  free  legal  information  to 
the  public  at  the  mall.   The  lawyers  have  been  very 
supportive  of  that  event  which  has  received  considerable 
media  attention  each  time  that  it  has  occurred. 
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Also  as  part  of  the  effort  to  bring  free  legal 
information  to  the  public,  I  organized  a  series  of 
television  panels  on  various  legal  topics  such  as  family 
law,  domestic  violence,  criminal  law,  probates  and 
estates,  employment  law,  and  personal  injury  law.   The 
panelists  were  comprised  of  judges,  court  commissioners, 
and  practicing  lawyers  of  all  ages,  races,  and  of  both 
genders  in  order  to  have  the  broadest  possible 
participation.   These  four-person  panels  have  presented 
eight  television  programs.   These  programs  are  live  and 
are  followed  by  a  call-in  program  where  the  lawyers  and 
judges  answer  the  public's  questions  on  the  air.   These 
programs  have  also  received  widespread  piiblicity. 

These  three  projects  collectively  received  state  and 
national  recognition  in  1994. 

I  also  conducted  two  television  interviews:   one  of 
Chief  Justice  Barbara  Durham  (1995)  and  one  of  Justice 
Philip  Talmadge  (1996)  of  the  Washington  State  Supreme 
Court . 

In  1979-1980,  I  acted  as  chair  of  the  Franklin  County 
Boundary  Review  Board.   During  my  term,  the  most  highly 
publicized  and  hotly  contested  matter  was  a  boundary 
dispute  between  the  City  of  Richland  and  the  City  of 
Pasco  over  annexation  of  valuable  interchanges  along  a 
newly  constructed  interstate  highway.   As  chair,  I 
presided  over  the  hearing  where  dozens  of  witnesses 
testified.   The  Board  ruled  in  favor  of  the  City  of 
Pasco;  the  City  of  Richland  appealed.   The  Washington 
State  Supreme  Court  upheld  the  decision  of  the  Board 
which  I  chaired.   Richland  v.  Franklin  County  Boundary 
RpviPw  Rna-rH.  100  Wn.  2d  864,  676  P. 2d  425  (1984). 

In  1989,  while  a  member  of  the  Board  of  Governors  of  the 
Washington  State  Bar  Association,  I  scripted  and 
produced  a  46-minute  video  celebrating  the  First  100 
years  of  the  Washington  State  Bar  Association. 

Senator  Gorton  requested  the  Washington  State  Bar 
Association  send  a  representative  to  testify  before  the 
United  States  Senate  Subcommittee  holding  hearings  on 
U.S.  Court  of  Appeals  for  the  9th  Circuit  Reorganization 
Bill  of  1989.   The  Washington  State  Bar  Association 
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selected  me  and  I  worked  with  the  senator's  staff  to 
appear  and  testify.   See  attached  testimony. 

II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  BOMTCBB,    amounts  and  dates  o£  all  anticipated 
receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business 
relationships,  professional  services,  firm  memberships, 
former  employers,  clients,  or  customers.   Please 
describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  amy  financial  or  business 
interest. 

At  the  present  time,  my  partners  and  I  are  working  on  a 
buy-out  of  my  interest  including  my  interest  in  the 
physical  assets,  accounts  receivable,  and  work  in 
progress .   I  expect  to  reach  an  agreement  with  the 
remaining  members  of  the  firm  regarding  the  value  of 
that  interest  and  to  be  paid  on  an  installment  basis  by 
the  firm  for  that  interest . 

I  am  a  50%  owner  of  an  office  building  and  receive 
rental  income  from  the  law  firm.  I  will  retain  an 
ownership  in  that  building  as  a  rental  unit . 

The  law  firm  has  a  retirement  program.   Each  individual 
has  an  account.  Jeff  Peterson  of  Benefits  Northwest 
advised  me  that  I  could  set  up  an  independent  program 
and  roll  over  my  interest  from  the  law  firm  program. 

Explain  how  you  will  resolve  any  potential  conflict  of 
Interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the 
categories  of  litigation  and  financial  arrangements  that 
are  likely  to  present  potential  confllcts-of -Interest 
during  your  Initial  service  in  the  position  to  which  you 
have  been  nominated. 

I  would  not  sit  on  any  cases  in  which  the  parties  were 
former  clients  of  mine  or  of  the  firms  for  an 
appropriate  period  of  time.   I  certainly  would  not  hear 
any  matters  that  related  to  cases  I  handled  for  the 
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firm.   I  will  follow  the  guidelines  of  the  Code  of 
Judicial  Conduct.   As  to  any  matters  which  might  involve 
a  financial  interest  of  mine  or  my  spouse,  I  would 
disclose  any  interest  and  follow  code  as  to  recusal. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to 
pursue  outside  esployment,  with  or  without  coopensation, 
during  your  service  with  the  court?   If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during 
the  calendar  year  preceding  your  nomination  and  for  the 
current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patens, 
honoraria,  and  other  items  exceeding  $500  or  more  (If 
you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  copies  of  the  financial 
disclosure  report,  required  by  the  Ethics  in  Government 
Act  of  1978,  may  be  st^bstituted  here.) 

See  attached  Financial  Disclosure  Statement. 

5.  Please  complete  the  attached  financial  net  worth 
statement  in  detail  (Add  schedules  as  called  for.) 

See  Net  Worth  Statement . 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a 
political  caaqjaign?   If  so,  please  identify  the 
particulars  of  the  campaign,  including  the  candidate, 
dates  of  the  campaign,  your  title  and  responsibilities. 

I  have  CO- chaired  a  campaign  for  the  Franklin  County 
Superior  Court  Clerk.   In  other  judicial,  state  and 
federal  elections,  I  have  made  contributions  and 
occasionally  allowed  a  party  to  use  the  phones  at  our 
office  for  a  phone  bank  or  meetings.   In  the  1996 
presidential  election,  I  was  asked  by  a  law  firm  in 
Seattle  to  be  available  to  provide  legal  advice  if  there 
were  any  issues  that  arose  regarding  voting.   No  such 
issues  arose  and  no  advise  was  sought  or  provided. 
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FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Itepon  Hrqiand  ^v  du  Ethia 
Ktform  Aa  of  Iftf.  Put  L  No 
101-194.  Notmbrr  SO.  ;W9 
a  V.S.C  ^  4.Stt.  101-112) 


1.  Pnvm  Rcportinf         fLdjr  name.  fin:,  middle  iniltat) 

Shea.  Edward  F. 


2.  Coon  or  OrgBaiwlaA 

US  District  Court 


;  3.  Dtte  of  Rrpon 

09/10/1997 


(Amde  lUjmttes  uidicaie  ttcnvt  or 
senior  slalus:  ntagiitraie  judges  indie 
full-  or  pan-iunet 


i.  Bipod  T7p»  (tkKk  lTp<) 

^  Noomuiai.    Due    09/04/1997 


01/01/1996 
08^1/1997 


:  7.  Cbmbfn  sr  Oflkt  Address 

1816  N.  20th 
I  P.O.  Box  2368 
i  Pasco,  WA  99302 


t.  On  the  barii  oTlhe  iaformattoo  caoutoed  to  thb  Report  md  «? 

BodiflceliodS  pcrtainln(  Ibcnto,  U  b  to  ray  opiniiwi,  to  eompUancc 
witfa  ippUcabk  laws  nd  rvfolieion. 


DiPORTAUt  NOTES:  The  umruaieins  accompairring  Uui prm  mat  bt  foUowtd.  Complete  all  pom. 
dtedting  the  NONE  basjor  each  uttion  whtre  you  liave  no  rtportabU  ii^rmaioa.  Sign  tm  the  last  page. 


NAME  OF  ORGANIZATION  /  ENTITY 


1.    POSmONS     Oteponmg  individual  onty:  tee  pp.  9-13  of  Iratrvaioni) 

■_  POSITION 

.  NONE  (No  reporuble  posinons.) 

'  Officer/Director _^__   Shea  Enterprises,  Inc.  -  Inactive  Corporation 


Legal  Counsel  (resigned) 


March  of  Dimes 


■■  Officer  (resigned) 


March  of  Dimes  -  Health  Care  Professional  Adviso 


O.     AGREEMENTS  Kepomng  individual  only:  tee  pp. I4-17  of  baruimni.) 

DATE  PARTIES  AND  TERMS 


NONE   (No  reponable  nieciiieiits.) 


It  has  been  agreed  that  when  I  leave  the  firm,  a  certain  amount  w 
Personal  Injury  cases  may  be  paid  to  me  after  the  three-year  peri 


m.     NON-INVESTMENT  INCOME       (Reporting  individual aiut  :poitte:  tet  1^.  IS-21  of  bamtaiom.t 
DATE  PARTIES  AND  TERMS 

NONE   (No  reportable  ooa-fflvetmieiu  incoine.) 

'  1997  Marge  Shea  -  Income 

2  1997  Edward  F.  Shea  -  Income,  (as  of  8/31/97)  Lawyer/Pa 


Marge  Shea  -  Income.  Kadlec  Medical  Center 


Edward  F.  Shea  -  Gross  ln(»me/Lawyer/Panner 


Marge  Shea  -  Income  -  Kadlec  Medical  Center 


GROSS  INCOME 
(yuan,  tot  spouse'i) 


$    137.300  00 


S    183,423.00 
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NMKofPmooRepomin  DiuolRtpor 

FINANCUL  DISCLOSURE  REPORT     Shea.  Edward  F  09/10/1997 

IV.  REIMBURSEMENTS  and  GIFTS  -  omipomuon.  lodimi.  rood. 


DESCRIFnON 


Exempt 


V.    OTHER  GIFTS 

dncludts  tticsr  10  spoue  and  dtpendgra  childrtn,  ku  tht  paraafietieats  '(5)'  and  '(DO'  lo  indicajt  aditr  gifts  rrmivd  by  spouse  and  drpefidefa  duldrm. 
nspeaneh.  Ste  pp.  30-33  of  tnsmaions.l 

I ^  SOURCE  DESCRimON  VALUE 

I  ;  NONE  (No  such  reponiblt  fita) 

'■  Exempt 


VI.    LIABILITIES 

dnctudes  those  a/ spoast  and  dtpendeni  diildren:  indicase  where  applicable,  person  responsible  for  Uabitiiy  bf  asint  the  parenihetieat  '(Si' for  separate 
Uabilin  of  the  spouse.  'Wforjwni  liabiliiy  of  repomng  individual  andspoitse.  and  '(DOJorliabilirypfadependenichild-  Seepp.  34-36qfbutruaums.) 

■  CREDITOR  DESCRIPTION  VALUE  CODE* 

NONE    (No  nponible  liabiliba) 


Baker  Boyer  Bank  (J) 


Sea  First 


Sea  First 


Nordstrom 


J.C.  Penney 


Deed  of  Trust 

PLC 

J 

Charge  Card 

J 

MIC 

J 

Charge  Card 

J 

Charge  Card 

J 

Charge  Card 

J 

Household  Finance 

VALCODES;J-$15.0(»oilai  K-$15,(X)l-J50.0O0  L-SSO.OOl  loSlOO.OOO  M.$l(».00l-J230.000  N- $250.0)1 -1500  000 

0-$500.001-$1.000.000    P|.J1.000.001$5.000.000    P2.S5.00O.0Ol-J25.0O0.00O    P3.S25.O0O.0OI-15O.0OO.O0O    P4.S50.000.0Ol  or  mort 
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Name  of  Penan  Rcponmi 
FINA-NCIAL  DISCLOSURE  REPORT      ^^^^'    ^^"^^^^   F. 

-income,  vain*,  trwaactions  Qnctudastutu of tpoiat aid 

VII.  Page      1  INVESTMENTS  and  TRUSTS     dtptndm  duUm.  Se* pp.  37-S4 <i bantmom.) 


Daieof  Rcpon 
09/10/1997 


Descnpuoo  of  Asica 

Interne  when  appbcabU.  owner  of 
the  auet  by  ututg  du  parttuhetical 
'U) '  for  joitu  owtienhip  of  repomng 


btcotat 

iGrais  value 

during 

Incodof 

Rponing 

1  ftpomnt 

period 

{pehod 

individual  and  ipoiise.  '(S/'forsep- 

(I) 
|Anu. 
Code 
(A- 

m 

m 

Type 
(e.g.. 
dividend, 
lent  or 

ineTest) 

(1)    m 

:  Viiue  Vilue 
Code  Method 
(J-P)  ,Code 
(O-W) 

(1) 
Type 
(e.I.. 
buy.  Kll. 

Don) 

Ifoofetcfflpt  from  disclowre 

for  ownership  by  dtpendeni  child. 

Place  '00 '  after  each  asset 
eseir^i  from  pner  disdouire 

(J) 
Due: 
Moub- 
Dey 

(3)      |(«) 
VilueiGui 
code   Code 
OP)    (A-H) 

(5) 

Uenmyof 
buyer/ieUer 
(if  prime 

moucuon) 

NONE  (BO  reportable  iDCon)e.aisea.  or    : 

1 

1  N.M.   Mutual  Life   Zna .     (J) 

B 

Dividend 

1    K 

" 

Kunpt 

2  1616    H.    20Ui.    Paaco,    UA      99301    - 
Building  PS   (J) 

E 

Rent 

1    " 

" 

fcCVBipt 

3  N  H     Hutual   Life    Ins.     (J) 

i» 

Inceresr 

1    '' 

" 

Exempt 

4  Merrill   Lynch    (J) 

Ic 

Xntereit 

1 

T 

Exempt 

SU.S.    BanX      (J) 

1* 
1 

J 

T 

Exempt 

£  Yakiraa   Federal   Savings   amd  Loan 
(J) 

!* 

Intcrcic 

J 

T 

Exempt 

7  Herrill   Lynch  Accounts    (J) 

ID 

Xntereac 

1    " 

T 

Bxei^t 

■  Horizon  CMS      (J)                                         j 

1  '' 

" 

Exempt 

i 

9    Elan       (J) 

! 

" 

T 

Exempt 

i            i 

10  Microsoft      {Jl 

1 

i    '' 

T 

Exempt 

III 

11  Network   Imaging    (J) 

1 

^    J 

» 

Exempt 

12  Boston  Chicken    (J) 

i' 

" 

Bxenpt 

1      1 
1      I 

13  W.R.    Berkley      (J) 

r 

" 

Exeunt 

1 

1  14   Employee  Solutions      (J) 

1 '' 

" 

Kcespt 

,  15  First   USA    IJ)                                                j          1                             J 

M 

Exempt 

1 

;  16   U.S.    TREAS.    STRIPS     (J) 

i' 

** 

lx«Dpt 

n  L.m  Research    IJI 

1          i                         1 

J      I     H      jExempt      1             1           j            1 

,  1  Inc/Cim  Codes  A-ll.OOO  or  less 
(C0IB1.D4)      F-J500O1-II00.000 

B-SI.0OI'S2.S0O 
0-$  100.001 -SI. 000.000 

C-S2.30l-tS.006                        b-SS.OOI-tlS,000 
HI-II.000.001-J5.000.000        H2-J5.000.00I  or  mo 

E-tl5.001-I50.00O 

■2Va1Codes          J-SIS.OOO  or  less 
(ColCl.D3)     OJSOO.OOI-JI.OOOOOO 

K-$I5.00I-J!0.000 
PI-JI.OOO.OOl-S!  000.000 

L-S50.00I-JIOO.OOO               M-$lO0.00l-52!0.0O0             N-S250.0OI-$50O.0O0 
l>2-S5.000.00|. 125.000.000  P3-S25.OOO.00l-J50.OO0.0O0  P4.S50.00O.0OI  ot  more 

3  Val  Mlh  CaJcs    <>Apprsisal 
(Col  C:i             t-BooL  Value 

RKTosurcalcsmconK) 
V-Oihcr 

S-Assesimenl 
U'-Esiimated 

T-Cish'Markei 
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Due  of  Repon 
09/10/1997 


^^  -uicomg.  imliu.  muaaenoiu  (incttidathostoftpoiafand 

VII.    Page       2  INVESTMENTS  and    TRUSTS       Stpfftdera  dtildm-  see  pp  37S4  of  bmryatonst 


Descnptum  of  Assca 

bidiaur  whtrt  appUcabU,  pmvt  of 
Ike  axuT  tff  uung  Ote  partmhetical 
'(f)  'fiirjoiiu  ownenhip  of  repomng 

uidivuiual  and ipouse.  '(Si'forsfp- 
tme  ownentup  by  spouse.  '(DO' 
for  o*tmenhip  by  dependent  duld. 


I  penod 


Trmncnom  dunn|  repomng  penod 


jAnu.  Type 
jCode  (e.|.. 
(A-       dividend. 


;(l)      Q) 


(I) 


•  Value  Value      Type 
jCode  Method  <ei- 
0-P)    Code    ■  'wy-'^'- 
I  j(Q-W)     ■«?". 

.  oon) 


N  exempt  frocn  dudosure 


Due:  [Value  Gain  Identity  of 
iMoodi-'COik 'Code  'buycr/tcUcr 
Day        OP)     (A-H)    (i'pnvite 


NONE  (no  repomNt  mcooie.ulea.  ot 
tniuacooiu) 

II                     ^               1            i             1 

la  Micron  T    (Jl 

' 

J 

i" 

Kxeopt      1 

1           1            i 

19  Oracle        IJI 

' 

J 

T 

txtmpt      1 

!      '       1 

20  Picturetel    (Jl 

1 

' 

T 

! 

Exetnpt 

1      '       1 

31  Ride   DSA    (Jl 

!  '■ 

J 

i   " 

Exnipe      !             1           '            < 

22S«nt«  Criil  Op.    (Jl 

J 

1 

Exeeipc 

1      1 

J3  Newt  Corp.    (Jl 

: 

J 

1   " 

Exempt                   1           1            1 

1           '            ! 

34  NIPSCO    (SI 

J 

T 

Kxenpt 

1 

35  SOKAT 

1 

J 

1     T 

Exampt      1 

ill 

3(   JP  Realty    (SI 

1     : 

J 

I 

Exempt      1 

1 

i      i       1 

27  Merrill   Lynch    (M/Ll    (Up   Fund 

j     1 

J 

1 

Exampt      j 

1 

1       i 

39  M/L  Dev.    MCT 

1 

J 

" 

Exempt      1 

1 

!     '      ■ 

39M/L  Oreson                                                  , 

J 

* 

Exempt      1 

!     '     i 

30  H/L  Global   ALL.                                               | 

J 

1      " 

Exempt      1 

III 

11  Herrlll  Lynch  Cap  Fund  B                    1 

J 

1     " 

Exempt      j                          ,             1 

III 

32  n/L  Recirenent     Rea/ 

i 

J 

" 

Exempt 

33  Mathe»  Pac.    TI 

i     1 

1 

' 

1     ' 

Exempt      1 

1     1     1 

34  Vangard   Intl . 

" 

1      T 

Exempt 

I  Inc/Oiin  Codes  A-$1.000otlej5 
(ColBl.W)      F-J!0.001-$IOO.OOO 

b-tl.OOI-i2.500 
G-S  100.001 -SI. 000.000 

Hl-Sl.OOO 

5,000 
O01-J5.000.000 

OS5.001-Jl5.000                      E-JIS.001-J50.000 
H2-JS.000.00loimoie 

2VilCodn          l-SI!.000orleu 
(Col  CI ,  D31     OS500  001  -$1 .000.000 

K-$15.001-J50,000 
PI-J1.000O0l-S5.0O0  00( 

L-$50.001- 
P2-S5.000  00 

JIOO.OOO              M-$100.001-S250-000             N-$250,OOl-J5OO.OO0 
1.525.000  000  P3-$25.OO0.OOl-$50  0O0  0O0  P4-S50.000  001  or  more 

3  Val  Mih  Codes   OApprj.nl 
(Col  c:i            (.'-Book  Value 

R^osl  (real  esuic  onl> 
V-Ollier 

S-Aisessment 
W-Eilimaied 

T-Ca!h/Msri,el 
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FINANCUL  DISCLOSURE  REPORT 


Nune  of  Perun  Reponinf 
Shea,    Edward  F 


Vn.  Page      3  INVESTMENTS  and  TRUSTS 


Dcscnpuon  of  Aucq 

tndicae  wturt  appUcabU.  owner  of 
■  tkt  aiut  by  using  Itu  pormihmcal 
'ID' for joini  ownerzhip  of  rrpomng 
utdivt^MOl  and  ipouje.  '(S)'  for  Sep- 
tme  ownmitip  by  spouse.  'tOO' 
for  omrurship  by  dependem  child. 


I  reponmg 


1(1)  (2) 

Iasu.  Type 

iCode  (c.|.. 

(A-  dindcnl. 


(1)     iC) 


(I) 


VihK  Vihie   ;  Type 
Code  Medud:  (' t  ■ 
(J-P)    Code    Itay^. 
Uq.V)    mapr. 


1  exempt  from  disclosure 


Idenlity  of 
tBycT/idkr 
art     (AH)  ififpnvite 


NONE  (00  reporable  iDconie.iiseo.  or    j         j                       III                   1 
'                miuuDom)                                1         '                       III                   1 

35  Cohen    &    Steers                                                 1           i 

;                           1   1 

J 

T        IxaiBpt      1 

.  3C  Mutual  Oual.                                             1         | 

J 

T        (>aapt 

l37  Mutual   Diic.                                                           ;                         1   J      1     T 

beiVC 

3eDrAEl»9-    Mkt.                                                    j                                      j    J      1      T       JExM^t 

!                           Ill 

19  DFX  S-yr.    -  Gib.                                      1 

1                                      1     1 

J 

T 

Kiaapt 

J  <0  BTk  oib-rx                                             1 

J 

T 

btaiBpt 

|41  DFA  Lg.    Cap 

1 

J 

T 

txaiq>t 

1  43  DFA  Enhn.    Lg. 

i 

! 

' 

T 

bcaeipt 

43    DFA   Sm.    Cap. 

.       ,      T       ^^.^t       . 

44  DFA  OS    9-10                                                                                              1    J             T       1  Exmpt       1                '             i 

1   '        III       !     1    ! 

4S  OS  a  Bonds 

j          i 

J     1     T      jCxaopt       1                          1 

4(S«a     rirat     Svg.                                       A      jintaraat 

J 

T       baqit 

1 

.  47  Sta  rirat  Chacking                                 i         i 

J     1     T      Ituaiit      1             I           1 

.  41  US  Bank                                                       1 

«      1     T       ibt^t                      j            j 

4SArt                                                                      ,                                  i    «      1     "        «X"Vt                     j           j             1 

SO  Schwab  Henay  Market                                                              1    K     ,     T      'tuqit              .     j           1 

Mi        '      I     : 

SI  Fiah  Creek  Ltd.   PS                                 ,         ,                       i    A     1     t      IBu^t      i             {          1           1 

1  IrKAiiin  Codes  A-S  1.000  or  less                     B-l  1.001 -12 JOO                 C-J2.S01 -$5,000                      Of5.001-S13.000                    E-115.001-J50.000 
(Col  BI.[M)      F-SSO.OOI.SIOO.OOO             C-SIOO.OOI-SI.000.000        HI-II.OOO.OOI.SS.000.000       IQ-SS.000.001  otmofe 

ZVslCodes           J-JIS.OOOoiless                     K-SIS.OOI-SSO.OOO               L-i50.OOI-SIOO.000              M-il00.0OI-t25D.0O0            N-ti50.OOI-ti06.0OO 
ICol  CI,D3I      OSSOOOOl-JI.OOO.OOO         PI-S1-000.001-S5.000.000  P:-S!.000.001-S25.000.000  P3-S25.000.001-S50,000.000  P4-S50.000.001  or  more 

3ValMihCode&    (>Appraisal                           R-Cosi  (real  esuic  onlv)                           S-Assessment                                   T^isK'Miriei 
iCcl  c:i             I'-Book  Value                        VOihct                                                  W-Eslimaced 
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FINANCIAL  DISCLOSURE  REPORT 


Nime  of  Person  Reponinj 

Shea,    Edward   F. 


-  UKome.  ¥atiu.  iratuaauHa  (includet  thou  pfspouu  and 

VII.    Page       4  INVESTMENTS  and    TRUSTS       dependent  children-  Seepp  37-U  of  Instrucnons.i 


Diteof  Repon 

09/10/1997 


\      Oeicnption  of  Assets 

Indicate  where  applicable,  owner  of 
I  the  attet  try  uung  the  pamahencal 
■  '(J) '  for  joint  ownership  of  reporting 
individual  and  spouse .  '(S)'forsep- 
eraie  owrter^up  try  tpouie.  '(DQ ' 
.  for  ownenhip  by  dependent  child. 


during 
,  reporung 


,  Grou  vtJue 
,  reporting 


TnnsacQoos  durmg  reporting  period 


.<!)  (2) 

:Aim.  Type 

Code  (e.g.. 

i(A-    I  dividend. 

|H)     I  ten.  or 

I  inlertst) 


(I)      (2) 


(I) 


Vilue  Viliie      Type 
iCode  Meihol  (e  I  . 
(J-P)    Code    ]  *"y.  «"■ 
(Q-W)  j  merger. 


eiempi  from  duclcnure 


Dale:  ■  Vilue  Gun  Identity  of 
|moch1i.  Code  iCode  tayet/idlei 
Day      ,(IP)    (AH)    lifpnvwe 


1    NONE  (no  repomble 
{                mnucDons) 

'~°™-"™ 

"  1      ! 

i     ! 

52  OS.  t  im 

•1  coin. 

1          1 

J            T 

Exempt      ! 

1 

SJ  Jumulty 

1 

K            T 

Xxmft      j 

!      1       ! 

54  Annuity 

1          1 

K             T 

Exetnpt       j 

1      1       ; 

i          1                         '                         1                     '              i            1             i 

'1           :                   i      ' 

1 

1               i                        i 

I    ! 

:      !     !      ! 

1                 :            '          '       1      '      ' 

I     1 

'    1      1    1   i    !                  ' 

t    1         1          1        i      !     1     i 

*   i        '        1       ^     '    M 

;                         j         '      ;     '      1 

M        1              M    1    i 

M        1    '     1       1     !    1    1 

'             1         1        1     !    M 

1      '■        '    ■ 

i              i              i            '        '       ;       1 

•    '           ■           ■         ■      '     ! 

1  Inc/Giin  Codes 
(Col  Bl.CUl 

A-SI.OOOorleis 
F-J<0.0OI-JIOO.O00 

B-II.OOI-S2.500 
OI100  00I-J1.(X)0  000 

CllSOI- 
H1-SI  000 

15.000 
OOI-J5.000  000 

D-SS.OOI-SIS.OOO                       E-SIS.OOl-SSO.OOO 
H2-1!  000  001  or  more 

2V.lCode! 

(Col  CI.D3) 

J-SIS.OOOotless 

OS?00,00|.S1.000  000 

k-sis.ooi-s;o.ooo 

pi«si.ooo.osi-j;,ooo,oo 

L-$50,0OI 

)  p;-S!.ooooc 

SI  00.000 

i.j:5.ooo.ooo  p? 

M-SIOO,00|.t250.000             N-S250.00I.J500.000 
-S:f,000  001-S<0,000  000  P4-S?0  000OOI  otmure 

3  Val  Mih  Codes 
(Col  c;i 

OAppriisjl 
L'-Bool  V«l 

.e 

R-Cost  (real  eslue  only 
VKWiet 

) 

S- Assessment 
W-Eslimaled 

T-CasKMailel 
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NiiDB  of  Ptnon  Rcponmi  Date  of  Repon 

FINaNCUL  disclosure  report     Shea.    Edward   F.  09/10/1997 

Vni.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS.          (Indiair  i«n  of  repon  ) 

I  NONC  (No  ■ddmonil  tafamaiioo  of  en>UMDom  ) 

SECTION  1:  Name  of  Organization/Entity,  continued  ... 
ry  Committee  (HPAC) 

SECTION  1:  Position,  continued  ... 

ed) 

SECTION  2:  Parties  and  Terms,  continued  ... 

iil  be  owed  to  me  which  will  be  paid  within  a  three-year  period.  '.•  * 

i 

SECTION  2:  Parties  and  Terras,  continued  ...  .1' 

three-year  period. 

SECTION  2:  Parties  and  Terms,  continued  ... 

ill  be  paid  to  me  within  a  three-year  period,  except  PI  cases  where  they  may  go 

SECTION  6:  Description,  continued  ...  .„  . 

CO,  WA  99301 

SECTION  €:    Description,  continued  ... 
CO.  NA   99301 

SECTION  6:  Creditor,  continued  ... 
) 

SECTION  3:  Parties  and  Terms,  continued  ...  .   -.   .      .,--- 

hea  Law  Office 

SECTION  3:  Parties  and  Terms,  continued  ... 
Klashke  fc  Shea  Law  Firm 

SECTION  3:  Parties  and  Terms,  continued  ... 
hea  Law  Office 

SECTION  3:  Parties  and  Terms,  continued  ... 
«1. 

SECTION  3:  Parties  and  Terms,  continued  ... 

Shea  Law  Firm  " 

SECTION  3:  Parties  and  Terms,  continued  ... 
hea  Law  Firm 

SECTION  3:  Parties  and  Terms,  continued  ... 
hea  Law  Office 

SECTION  3:  Parties  and  Terms,  continued  ... 
hea  Law  Office 

SECTION  3:  Parties  and  Terms,  continued  ... 
hea  Law  Office 

SECTION  3:  Parties  and  Terms,  continued  ... 
fel,  Klashke  &  S 
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Nune  of  Penon  Rtpomng 
FINANCIAL  DISCLOSURE  REPORT        ^*""'    "ward  F. 


Dale  of  Repon 

09/10/1997 


SECTION  HEADING.    (I""l«*t  p»n  of  upon  l 
SECTION  V  POSITIONS  (cont'd  ) 
Li.  Position  Name  of  Organization/Entity 


4  President  Washington  State  Bar  Association  (1995/1996) 

5  Officer  (resigned)  Washington  State  Bar  Foundation 

6  Public  Affairs  Officer  (resign  March  of  Dimes  -  Eastern  Washington  Chapter 

7  President  Pasco  Centennial  Corporation 

8  Vice-President  (resigned)      LAW  Fund  of  Washington 

9  Real  Estate  Partnership        Shea,  Kuffel,  Klashke  &  Shea  (Building) 

SECTION  3.  NON-INVESTMENT  INCOME  (cont'd.) 

Li.  Date     Parties  and  Terms  Gnjss  Income 


6  1995      Edward  F.  Shea.  Gross  Income/Lawyer/Partner        S    160.062  00 

7  $  0.00 


SECTION  6.  LIABILITIES  (confd.) 

Li.  Creditor  Description  Value  Code 


8  Advanta  Charge  Card  J 

9  Capitol  One  Charge  Card  J 

10  AT&T  Charge  CanJ  J 

1 1  Co-signor  l.aw  School  Loans  J 

12  Sanwa  Leasing  J 

SECTION  8  EXPLANATORY  COMMENTS  (cont'd  ) 
Explanatory  Comments 

SECTION  2:  Parties  and  Terms,  continued  ... 

ill  be  owed  to  me  wfiich  will  be  paid  within  a  three  year  period 

SECTION  2:  Parties  and  Terms,  continued  ... 
od  if  they  go  to  trial  after  that  three-year  period. 

SECTION  3.  Partes  and  Terms,  continued  ... 
finer 

SECTION  2:  Parties  and  Terms,  continued  ... 

ill  be  owed  to  me  which  will  be  paid  within  a  three-year  period 

SECTION  2:  Parties  and  Terms,  continued  ... 
od  as  they  may  go  to  trial  after  that  time. 
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Nunc  of  Penan  Reportmi  Date  of  ftepon 

Shea,    Edward  F.  09/10/1997 


SECTION  HEADING.     n»licaie  j»n  of  ttpon  ) 
.SECTION  8,  EXPLANATORY  COMMENTS  (confd.) 
Explanatory  Comments 


SECTION  3;  Partes  and  Terms,  continued  . 
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Nime  of  Perufi  Rcponinf                                                                                                 Date  of  Rrpon 
nVANCIAL  DISCLOSURE  REPORT     Shea.  Edward  F 09/10/1997 

IX.    CERTinCATION 

In  compliance  wiih  the  provisions  of  28  U.S.C.  455  and  of  Advisor.-  Opinion  No.  57  of  the  Advisory  Comminee  on 
Judicial  Activiiies.  and  lo  ihe  best  of  my  knowledge  ai  Ihe  lime  after  reasonable  inquiry ,  I  did  not  perform  any  adjudicator) 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  i,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3Kc).  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  cenify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature 


^.-.J/^/-       ^l/jlliJ. 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  repon  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  lo: 

Committee  on  Financial  Disclosure 
Adminislralive  OfTicc  of  the  Uniltd  Stiles  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statement  which  itemizes 
in  detail  all  assets  (including  bank  accounts,  real  estate,  securities,  tmsts, 
investments,  and  other  financial  obligations)  of  yourself,  your  spouse,  and  other 
immediate  members  of  your  household. 


ASSETS 

LIABILITIES 

Cash  on  hand  and  in  banks 
(Personal  and  share  of  law-firm) 

71 

300 

00 

Notes  payable  to  banks  - 
secured 

U.S.  Government  Securities  - 
add  schedule 

2 

000 

00 

Notes  payable  to  banks  - 
unsecured 

— 

Listed  Securities  -add  schedule 
finduding  cash  in  Schwab) 

310 

863 

69 

Notes  payable  to  relatives 

— 

Unlisted  securities  -  add 
schedule 



Notes  payable  to  others 

— 

Accounts  and  notes  receivable 
(50%  law  firm) 

98 

539 

14 

Accounts  and  bills  due 

8 

000 

00 

Due  from  relatives  and  friends 

2 

000 

00 

Unpaid  income  tax 

— 

Due  from  others  (clients) 

Other  unpaid  tax  and 
interest 

— 

Doubtful 



Real  estate  mortgages 
payable  -  add  schedule 

31 

000 

00 

Real  estate  owned  -  add 
schedule 

415 

000 

00 

Chattel  nrtortgages  and 
other  liens  payable 

25 

000 

00 

Autos  and  other  personal 
property 

86 

000 

00 

Other  debts  -  itemize: 
House: 

Cash  value  life  insurance 

18 

500 

00 

Personal  Line  of  credit 

8 

500 

00 

Other  assets  -  itemize 

Law  partnership 

Furniture  &  Equipment 

20 

000 

00 

Art 

33 

150 

00 

Total  Liabilities 

72 

500 

00 

Coins 

2 

500 

00 

Annuity  payable  in  2003 

25 

000 

00 

Annuity  payable  in  2004 

19 

000 

00 

Total  Assets 

1,103 

852 

83 

CONTINGENT  LIABILPTIES 

GENERAL  INFORMATION 

As  endorser,  comaker  or 
guarantor 

48 

000 

00 

Are  any  assets  pledged? 
(Add  schedule) 

No 

On  leases  or  contracts 
(Computers) 

4 

000 

00 

Are  you  the  defendant  in 
any  suits  or  legal  actions? 

No 

Legal  Claims 

— 

Have  you  ever  taken 
bankruptcy? 

No 

Provision  for  Federal  Income 
Tax 

Paid  through 
September  15.  1997 

Other  special  debt 

l-l 
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Assets 

US  Gov.  Securities:     $2,000  EE  Savings  bonds  (Spouse) 
Listed  Securities:        $260,863 .69  -Schwab; 


Name 

Shares 

Elan 

500 

Microsoft 

500 

DFA  Global  Fixed  Income 

1,280 

DFA  US  Large  Cap  Value 

526 

DFA  2  year  Global  F-I 

975 

DFA  US  Small  Cap  Value 

437 

DFA  UD  6-10 

429 

DFA  US  9-10  small  Co. 

714 

DFA  Emerging  Markets 

505 

Mathews  Pacific  Tiger  Fund 

160 

Mutual  Qualified  Z  (Franklin) 

1,086 

Mutual  Discovery  Funds  -  Z  (Franklin) 

436 

Vangard  International  Growth 

1,095 

Cowan  and  Steers  Realty 

111 

Network  Imaging 

3000 

Oracle      • 

300 

Picturetel 

200 

Santa  Cruz  Operations 

500 

Vangard  International 

609 

P  Realty  Inc 

144 

Nipsco 

129 

Sonat 

247 

Basic  Schwab  money  market 

20,833 

$54,000  Variable  Annuity  Life  Insurance  Company  (VALIC) 


Real  Estate  Owned:  $150,000  -  Home 

$230,000  -  Office 
$35,000  -  Fish  Creek  Partnership  -  3  units 
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Liabilities 


Real  Estate  Mortgages:  $27,000  -  0£Bce  mortgage  -  Baker  Boycr  Bank/Walla  Walla,  WA 

S4,000  -  Home  mortgage  -  Magna  Mortgage  -  Mississippi 
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III.   GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  o£  the  American 
Bar  Association's  Code  of  Professional  Responsibly  calls 
for  "every  lawyer,  regardless  of  professional  prominence 
or  professional  workload,  to  find  some  time  to 
participate  in  service  the  disadvantaged.'   Describe 
what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time 
devoted  to  each. 

The  Volunteer  Center  in  Tri-Cities  has  referred 
individuals  who  have  qualified  for  indigent  legal 
services  to  me  for  service  on  a  variety  of  matters 
including  domestic  relations  and  landlord  tenant  matters 
which  I  continue  to  handle. 

In  my  early  career,  I  took  pro  bono  assignments  for 
criminal  defense  work  including  one  murder  case. 
Currently,  I  provide  free  legal  services  to  the  March  of 
Dimes.   I  have  also  provided  reduced  or  free  legal 
services  to  Association  of  Retarded  Citizens  here  in  the 
Tri-Cities  as  well  as  to  the  Faith  Christian  Academy,  a 
private  religious  school  in  the  Tri-Cities.    I 
previously  have  provided  some  free  legal  service  or 
counseling  to  the  Sexual  Assault  Response  Center  in  the 
Tri-Cities. 

In  recent  years  I  have  been  a  member  of  LAW  Fund  of 
Washington,  an  organization  which  seeks  to  raise  money 
from  lawyers  and  other  private  sector  entities  to  give 
financial  assistance  to  both  organized  programs 
providing  legal  services  to  the  poor  and  local  programs 
such  as  the  one  in  the  Tri-Cities  which  is  organized 
through  the  Volunteer  Center.   Solicitations  of 
individual  lawyers,  law  firms  and  private  entities  are 
made  throughout  the  year.   The  Board  makes  decisions 
regarding  the  distribution  of  those  monies  to  various 
qualified  programs  throughout  the  State  of  Washington. 

I  chaired  the  celebration  of  Pasco's  Centennial  in  1984. 
We  organized  and  produced  several  major  events  as  part 
of  that  celebration.   I  remain  the  chair  of  that  non- 
profit organization  which  engages  in  no  activity.   It 
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has  two  small  bank  accounts  totaling  less  than  $5,000, 
which  only  accrue  interest. 

For  several  years  in  the  1990' s,  I  served  as  lecturer  on 
tort  law  in  the  People ' s  Law  School ,  a  free  program  of 
legal  information  for  the  citizens  of  the  Tri-Cities. 
These  programs  were  organized  by  the  Washington  State 
Trial  Lawyer's  Association. 

In  the  1980 's  I  worked  with  other  citizens  of  the  Tri- 
Cities  to  bring  a  branch  campus  of  the  Washington  State 
University  to  the  Tri-Cities.   It  is  thriving 
institution  providing  badly  needed  opportunities  for 
Tri-Citians  in  need  of  higher  education. 


The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  It  is  Inappropriate  for  a 
judge  to  hold  membership  In  any  organization  that 
Invidiously  discriminates  on  the  basis  of  race,  sex,  or 
religion.   Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  discriminates  -- 
through  either  formal  membership  requirements  or  the 
practical  implementation  of  membership  policies?   If  so, 
list,  with  dates  of  membership.   What  you  have  you  done 
to  try  to  change  these  policies? 

No.   I  belong  to  no  such  organization. 

Is  there  a  selection  commission  In  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal 
courts?   If  so,  did  It  recommend  your  nomination  Please 
describe  your  experience  in  the  entire  judicial 
selection  process,  from  beginning  to  end  (including  the 
circumstances  which  led  to  your  nomination  and 
Interviews  In  which  you  participated) . 

There  is  no  such  selection  commission.   However,  in  the 
Spring  of  1996,  I  became  aware  that  Judge  McDonald  would 
take  senior  status  in  December  of  1996.   I  wrote  a 
letter  expressing  my  interest  in  that  position  to 
Senator  Murray.   In  October  of  1996,  I  was  advised  by 
the  office  of  Senator  Murray  that  a  committee  would  be 
formed  to  interview  the  lawyers  interested  in  the 
position  on  the  United  States  District  Court  for  the 
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Eastern  District  of  Washington  which  would  result  from 
Judge  McDonald's  taking  senior  status  in  December.   I 
expressed  my  interest,  was  given  a  date  for  an 
interview,  appeared  at  that  interview  and  was  chosen  as 
one  of  three  finalists.   In  December  of  1996,  I  and  the 
other  two  individuals  were  interviewed  by  Senator  Murray 
and  one  of  her  staff .   I  was  asked  to  provide  some 
material  and  answer  questions  provided  to  me  by  Senator 
Murray's  staff.   In  January  of  1997,  Senator  Murray 
advised  me  that  she  was  forwarding  my  name  to  the 
President  to  be  considered  for  nomination  as  a  United 
States  District  Court  Judge  for  the  Eastern  District  of 
Washington. 

In  February,  I  received  some  material  from  the  Office  of 
White  House  Counsel  or  the  Department  of  Justice.   I 
completed  that  material  and  forwarded  it  to  the 
Department  of  Justice  Office  of  Policy  Development.   In 
March  of  1997,  I  was  interviewed  by  an  attorney  with  the 
Department  of  Justice.   Two  weeks  later,  I  returned  to 
Washington  D.C.,  for  an  additional  interview  with  the 
Department  of  Justice.   In  early  April  of  1997,  I  was 
interviewed  by  the  local  FBI  agent  here  in  the  Tri- 
Cities.   I  was  contacted  by  a  representative  of  the 
American  Bar  Association's  Committee  on  the  Federal 
Judiciary  who  later  came  to  the  Tri -Cities  and 
interviewed  me.   In  May,  I  was  asked  to  complete 
additional  documents  to  be  submitted  to  the  United 
States  Senate.   Those  documents  were  submitted  to  the 
Department  of  Justice  in  June. 

Has  anyone  Involved  in  the  process  of  aelecting  you  has 
a  judicial  nominee  discussed  with  you  any  specific  case, 
legal  issue  or  question  in  a  manner  that  could 
reasonable  be  interpreted  as  asking  how  you  would  rule 
on  such  case,  issue,  or  question?   If  so,  please  explain 
fully. 

I  have  never  been  asked  directly,  nor  have  I  had  the 
impression  that  I  was  being  asked  how  I  would  rule  on  a 
specific  case,  issue,  or  question. 

Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 
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The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
sxibject  of  Increasing  controversy  In  recent  years.   It 
has  become  the  target  of  both  popular  and  academic 
criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and 
levels  of  government. 

Some  of  the  characteristics  of  this  * judicial  activism' 
have  been  said  to  Include: 

a.  A  tendency  by  the  judiciary  to%irard  problem- solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  aq>loy  the 
Individual  plaintiff  as  a  vehicle  for  the  la^osltlon  of 
far-reaching  orders  extending  to  broad  classes  of 
Individuals . 

c.  A  tendency  by  the  judiciary  to  la^ose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  la^ose  Itself  upon 
other  Institutions  In  the  manner  of  an  administrator 
with  continuing  oversight  responsibilities. 

Those  federal  judges  who  begin  with  a  profound 
respect  for  the  Doctrine  of  Separation  of  Powers  are 
those  judges  who  are  unlikely  to  engage  in  judicial 
activism.  The  Constitution  created  the  three 
branches  of  government  with  their  respective 
responsibilities  and  in  so  doing  provided  a  system  of 
checks  and  balances.  In  a  vibrant  democracy  like 
ours,  it  is  likely  that  in  exercising  their  powers 
these  three  branches  will  occasionally  be 
antagonistic;  however,  the  enduring  principle  is  that 
those  in  each  of  the  three  branches  of  government  are 
sworn  to  uphold  the  same  Constitution.  Humility  and 
respect  for  the  legislative  process  are  not  handicaps 
in  a  federal  judge;  they  are  characteristics  which 
will  insure  a  reasoned  analysis  of  the  legislation 
which  the  judge  may  be  asked  to  consider. 

Guided  by  the  Constitution  and  precedent,  a  judge 
would  not  be  inclined  to  loosen  jurisdictional 
requirements  such  as  standing  and  ripeness. 
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L  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1    Full  name  (include  any  former  names  used  ) 
Jeremy  Don  Fogel 

2.  Address:  List  current  place  of  residence  and  ofiBce  address(es). 

Residence;  Los  Altos,  California 

Office:  Santa  Clara  Superior  Court 

191  North  First  Street 
San  Jose,  California  951 13 

3.  Date  and  place  of  birth. 

September  17,  1949;  San  Francisco,  California 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's  occupation, 
employer's  name  and  business  address(es). 

Married;  Kathleen  Aim  Wilcox,  parent  educator/preschool  teacher,  Los  Gatos-Saratoga 
Observation  Nursery  School,  19601  Black  Road,  Los  Gatos,  California  95030. 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of  attendance, 
degrees  received,  and  dates  degrees  were  granted. 

Stanford  University  (9/67-6/7 1 )         B .  A.  with  Great  Distinction  6/13/71 

Harvard  University  (9/71-6/74)  J.D.  cum  laude  6/13/74 

6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms,  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or  otherwise, 
including  firms,  with  which  you  were  connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  fi'om  college. 

6/72-8/72        Hyatt  Corporation  Summer  law  clerk 

Burlingame,  California 
6/73-8/73         Federal  Public  Defender  Summer  law  clerk 

Los  Angeles,  California 
9/74-6/78         Smith,  Johnson,  Fogel  &  Ramo  Member  of  firm 

San  Jose,  California 
3/77-6/78        California  State  University  Lecturer,  Human  Development 

Hayward,  California 
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6/78-9/8 1         Santa  Clara  County  Bar  Association  Directing  Attorney,  Mental  Health 

Law  Foundation,  Inc.  Advocacy  Project  (6/78-9/81); 

San  Jose,  California  Executive  Director  (9/80-9/81) 

9/8 1  -6/86         Santa  Clara  County  Municipal  Court  Judge 

San  Jose,  California 

6/86-present     Santa  Clara  Superior  Court  Judge  .     '  •^' 

San  Jose,  California 

9/93-6/95         Christa  McAuliflfe  Elementary  Volunteer  board  member  of  non- 

School  Parent  Faculty  Group  profit  organization  (parliamentarian) 

Cupertino,  California 

9/94-6/96         Metro  Police  Athletic  League  Volunteer  board  member  of  non- 

San  Jose,  California  profit  organization  (soccer 

commissioner) 

7  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including  the 
dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

No. 

8  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

B  A  with  Great  Distinction,  Stanford  University 
Phi  Beta  Kappa  (elected  1971) 
J.  D  cum  laude.  Harvard  University 

1997  Recipient,  President's  Award,  California  Judges  Association  (awarded  annually 
to  a  California  judge  for  distinguished  service  to  the  state  judiciary) 

9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or  conferences 
of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any  offices  which  you 
have  held  in  such  groups. 

Judicial  Council  of  California 

Member,  Advisory  Committee  on  Judicial  Performance  Procedures  (1994) 
California  Judges  Association 

Vice-president  (1990-91) 

Member,  Executive  Board  (1988-91) 

Chair,  Judicial  Discipline  Advisory  Panel  (1992-present) 

Chair,  Discipline  and  Disability  Committee  (1991-93) 

Chair,  Judicial  Ethics  Committee  (1987-88) 
California  Judicial  Education  and  Research 

Chair,  Planning  Committee,  Continuing  Judicial  Studies  Program  (1995-97) 

Member,  Planning  Committee,  Continuing  Judicial  Studies  Program  (1991-97) 
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Santa  Clara  County  Bar  Association 

Member,  Fair  Election  Practices  Commission  (1988,  1990,  1992,  1994) 

Member,  Judiciary  Committee  (1981) 
State  Bar  of  California 

Chair,  Committee  on  Legal  Rights  of  the  Handicapped  (1979-80) 

Member,  Executive  Committee,  Legal  Services  Section  (1980-81) 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in  lobbying 
before  public  bodies    Please  list  all  other  organizations  to  which  you  belong 

Organizations  active  in  lobbying  before  public  bodies: 

California  Judges  Association 

Santa  Clara  County  Bar  Association  (honorary  member) 
Other  organizations: 

National  Space  Society 

California  Youth  Soccer  Association 

Jewish  Federation  of  San  Jose,  Cardozo  Society 

1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates  of 
of  admission  and  lapses  if  any  such  membership  lapsed.  Please  explain  the  reason  for  any 
lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which  require 
special  admission  to  practice 

Supreme  Court  of  California,  12/18/74,  inactive  since  becoming  a  judge  9/30/81; 
United  States  District  Court,  Northern  District  of  California,  12/18/74,  inactive  since 
becoming  a  judge  9/30/81. 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or  other 
published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of  all  speeches 
by  you  on  issues  involving  constitutional  law  or  legal  policy    If  there  were  press  reports 
about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

"Representing  Mentally  Disabled  or  Emotionally  Distressed  Clients,"  Santa  Clara 
County  Bar  Association  Law  Foundation,  Inc.  (1978)  (copy  supplied) 

"Establishing  Comprehensive  Advocacy  Services:  A  First  Year  Report,"  American 
Bar  Association  (1979)  (unable  to  locate  copy  despite  extensive  search) 

"The  San  Jose  Housing  Service  Center",  17  Urban  Law  Annual  287  (1979)  (copy 
supplied) 

Op-Ed  Article  published  in  the  Sacramento  Bee.  (10/21/94)  (copy  supplied) 
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13  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination 

My  health  is  excellent    The  date  of  my  last  physical  examination  was  July  1,  1997. 

14  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court 

From  September  30,  1981  through  June  24,  1986,  I  was  a  judge  of  the  Santa  Clara 
County  Municipal  Court    I  was  appointed  to  this  position    The  Municipal  Court  is  a 
court  of  limited  jurisdiction  On  the  criminal  side,  it  hears  non-felony  matters  through 
trial  and  felony  matters  through  preliminary  examination,  and  its  jurisdiction  in  civil  cases 
is  limited  to  matters  in  which  the  amount  in  controversy  is  $25,000  or  less    I  was  elected 
by  my  colleagues  as  presiding  judge  of  the  court  and  served  in  that  capacity  from  July, 
1984  through  June,  1985 

From  June  25,  1986  until  the  present,  I  have  been  a  judge  of  the  Santa  Clara  Superior 
Court    On  June  3,  1986,  I  was  elected  to  a  six-year  term  commencing  in  January,  1987. 
Shortly  thereafter,  I  was  appointed  by  Governor  Deukmejian  to  complete  the  unexpired 
term  of  my  predecessor    The  Superior  Court  is  a  trial  court  of  general  jurisdiction  In  1992, 
I  was  appointed  by  the  Chief  Justice  of  California  as  presiding  judge  of  the  Appellate 
Department  of  the  Superior  Court,  which  reviews  appeals  from  judgments  of  the  Municipal 
Court  I  also  served  as  a  judge  of  the  Appellate  Department  from  1987  through  1989. 

From  July  through  September,  1989,  I  was  assigned  by  the  Chief  Justice  of  California  as 
an  associate  justice  pro  tempore  of  the  Court  of  Appeal,  Sixth  Appellate  District    The  Sixth 
District  Court  of  Appeal  is  an  intermediate  appellate  court  which  reviews  appeals  from 
judgments  of  the  Superior  Courts  of  Monterey,  San  Benito,  Santa  Clara  and  Santa  Cruz 
Counties 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most  significant 
opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all  appellate  opinions 
where  your  decisions  were  reversed  or  where  your  judgment  was  affirmed  with  significant 
criticism  of  your  substantive  or  procedural  rulings,  and  (3)  citations  for  significant  opinions 
on  federal  or  state  constitutional  issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  were  not  officially  reported,  please  provide  copies 
of  the  opinions 

(1)        1.  Tzolov  vs.  International  Jet  Leasing  (1989^  214  Cal.App  3d  325 

2    Mosher  vs.  Mayacamas  Corp.  (1989),  215  Cal.App  3d  1 

3.  Gutzi  Associates  vs.  Switzer  (1989),  215  Cal.App.3d  1636 
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4    Garden  Citv  Inc  Vs.  Kennedy  (1997),  Santa  Clara  County  Case  No. 
CV764873 

5.  Coleman  vs.  County  of  Santa  Clara  (1997),  Santa  Clara  County  Case  No 
CV763224 

6    Santa  Clara  County  Government  Attorneys  Assn.  Vs..  County  of  Santa  Clara 
(1996),  Santa  Clara  County  Case  No.  CV750701 

7.  Honig  vs  East  Side  Union  High  School  District  (1992),  Santa  Clara  County 
Case  No  717380;  appellate  opinion  at  28  Cal.  App  4th  998 

8  Jimenez  vs.  Los  Altos  City  Council  (1994),  Santa  Clara  County  Case  No 
CV737932 

9  Chavez  vs.  Governing  Board  of  the  Moreland  School  District  (1992).  Santa 
Clara  County  Case  No  722571 

10    San  Jose  Police  Officers'  Assn.  vs.  Citv  of  San  Jose  (1992),  Santa  Clara 
County  Case  No.  720686 

(2)        1     Sv^an  Magnetics  Inc  vs  Antek  Peripherals  (1997).  97  D  A  R  10541 

The  Court  of  Appeal  granted  a  writ  of  mandate  setting  aside  an  order 
granting  limited  discovery  to  the  real  party  in  connection  with  a  prospective 
motion  to  modify  an  injunction.  The  injunction  was  issued  by  a  private 
arbitrator  followdng  a  contractual  arbitration  and  then  confirmed  as  a 
judgment  in  the  Superior  Court    Real  party  contended  that  the  incorporation 
of  the  injunction  in  the  judgment  vested  the  Superior  Court  with  jurisdiction 
over  subsequent  enforcement  and  modification  of  the  judgment    The  Court 
of  Appeal  held  that  the  motion  to  modify  the  injunction  should  be 
presented  to  the  arbitrator  and  that  discovery  is  not  available    [This  decision 
is  not  yet  final,  and  a  petition  for  rehearing  is  pending.] 

2.  Title  Insurance  Co  vs  Comerica  Bank-California  (1994),  27  Cal.App.4th  800 

The  Court  of  Appeal  reversed  an  order  sustaining  defendant  bank's 
demurrer  based  upon  the  "imposter  rule."  The  Court  held  that  a  false 
statement  by  a  bortower's  son  that  he  was  the  borrower's  agent  was 
insufficient  to  invoke  the  "imposter  rule"  where  the  check  issued  by  the 
bank  was  made  payable  to  the  borrower. 

3.  Foundation  Engineers.  Inc.  vs  Superior  Court  (1993).  19  Cal.App.4th  104 

The  Court  of  Appeal  granted  a  writ  of  mandate  with  respect  to  denial 
of  the  petitioner's  motion  for  change  of  venue.  The  underiying  action  was 
a  multi-party  construction  defect  case  which  had  been  pending  in  Santa 
Clara  County  for  several  years.  The  petitioner  was  a  subcontractor  recently 
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brought  into  the  action  which  contended  that  venue  should  be  changed  to 
its  home  county,  where  the  construction  project  in  question  was  located. 

4  Pay'N'Pak  Stores  vs.  Superior  Court  (1989^  210  Cal.App  3d  1404 

The  Court  of  Appeal  granted  a  writ  of  mandate  with  respect  to  an 
order  granting  summary  adjudication  of  the  real  party's  claim  that  the 
petitioner  had  unreasonably  refused  to  consent  to  a  commercial  sublease. 
The  Court  held  that  summary  adjudication  should  not  have  been  granted 
because  there  was  a  factual  dispute  as  to  whether  the  petitioner  ever  had 
been  asked  to  consent  to  a  particular  sublessee  and  whether  the  alleged 
refusal  to  consent  was  unreasonable  under  the  circumstances  of  the  case. 

5  McQueen  vs.  Board  of  Directors  of  the  Midpeninsula  Open  Space  District 
(1988),  202  Cal.App.3d  1136 

The  Court  of  Appeal  reversed  a  judgment  denying  plaintiffs  petition  for 
a  writ  of  mandate.  The  Court  held  that  defendant  District's  project  description 
was  incomplete  and  misleading  and  that  a  writ  of  mandate  requiring  the  District 
to  comply  with  the  California  Environmental  Quality  Act  (CEQA)  should  have 
been  granted. 

6  People  vs.  Mesaris  (1988).  201  Cal  App.3d  1377 

The  Court  of  Appeal  set  aside  an  order  dismissing  a  criminal  charge  on  the 
ground  that  the  defendant's  preliminary  examination  was  not  held  within  the 
time  allowed  by  law.    Determining  that  the  issue  was  one  of  first  impression, 
the  Court  agreed  with  the  finding  that  the  preliminary  examination  had  not  been 
held  in  a  timely  manner  but  remanded  for  a  consideration  of  the  prejudice 
resulting  from  the  delay 

7  People  vsTacvr  19871  195  Cal.App.3d  1402 

The  Court  of  Appeal  set  aside  an  order  granting  the  defendant's  motion  to 
suppress  evidence.  The  issue  in  the  case  was  whether  the  arresting  officers  had 
complied  substantially  with  the  statutory  "knock-notice"  provisions  of 
California  Penal  Code  section  1531 

NOTE:  The  foregoing  citations  include  all  published  reversals  to  the  best  of  my 
knowledge    I  recall  an  approximately  equal  number  of  unpublished  reversals 
during  my  sixteen  year  judicial  career,  but  I  have  not  retained  copies  of  these 
opinions  nor  do  I  recall  the  names  of  the  cases  in  which  they  occurred    Because  I 
have  been  a  full-time  law  and  motion  and  case  management  judge  for  the  majority 
of  my  tenure  on  the  Santa  Clara  Superior  Court,  I  have  made  legal  rulings  in 
literally  thousands  of  cases  As  to  the  published  reversals  listed  above,  I  do  not 
recall  having  issued  formal  written  opinions,  as  it  was  and  still  is  my  custom  and 
practice  to  rule  fi^om  the  bench  in  law  and  motion  matters  whenever  possible 
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(3)        1 .  Coleman  vs  County  of  Santa  Clara  (1 997),  Santa  Clara  County  Case  No. 
CV763224 

2.  Jimenez  vs.  Los  Altos  City  Council  (1994),  Santa  Clara  County  Case  No. 
CV737932 

3    Reeves  vs.  City  of  San  Jose  (1993),  Santa  Clara  County  Case  No  732951 

4.  Chavez  vs.  Governing  Board  of  the  Moreland  School  District  (19921  Santa 
Clara  County  Case  No.  722571 

5    Balcazar  vs.  Municipal  Court  (1986),  Santa  Clara  County  Case  No.  609892 

Copies  of  unpublished  written  opinions  in  the  above-referenced  cases  are  provided  except 
as  noted 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than  judicial 
offices,  including  the  terms  of  service  and  whether  such  positions  were  elected  or 
appointed    State  (chronologically)  any  unsuccessful  candidacies  for  elective  public  office 

I  have  never  held  nor  have  I  ever  been  a  candidate  for  any  public  office  other  than 
judicial  office.  I  have  served  as  a  appointed,  uncompensated  member  of  a  number  of  city 
and  county  advisory  committees  and  commissions  as  set  forth  in  my  answer  to  Part  III, 
Question  1. 

17    Legal  Career: 

a   Describe  chronologically  your  law  practice  and  experience  after  graduation  from  law 
school  including: 

1.  whether  your  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you  were  a  clerk; 

No. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

No. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the  nature 
of  your  connection  with  each: 

9/74-3/78:  Smith,  Johnson,  Fogel  &  Ramo,  42  S  14th  St.,  San  Jose, 
California  951 12;  member  of  firm 
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6/78-9/8 1 :  Santa  Clara  County  Bar  Association  Law  Foundation,  Inc  , 
1 1 1  W.  St.  John  St.,  San  Jose,  California  95 11 3,  Directing 
Attorney,  Mental  Health  Advocacy  Project,  6/78-9/8 1 ,  Executive 
Director,  9/80-9/81 

(From  3/78-6/78, 1  took  a  leave  of  absence  from  my  law  firm  to  volunteer 
for  the  staff  of  a  candidate  for  state  Attorney  General    During  this  period  I 
was  offered  the  position  with  the  Santa  Clara  County  Bar  Association  Law 
Foundation,  which  I  assumed  immediately  after  the  June,  1 978  election 
I  left  the  Law  Foundation  upon  taking  ofBce  as  a  Judge  of  the  Santa  Clara 
County  Municipal  Court  on  9/30/81.) 

9/81-6/86:  Santa  Clara  County  Municipal  Court,  200  W.  Hedding  St.,  San 
Jose,  California  95110,  Judge 

6/86-present;  Santa  Clara  Superior  Court,  191  N.  First  St.,  San  Jose, 
California  95 113,  Judge 

1    What  has  been  the  general  character  of  your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has  changed  over  the  years? 

My  practice  with  the  law  firm  (9/74-3/78)  was  of  a  general  nature  and 
included  civil,  criminal  and  family  law  matters.  I  developed  expertise  in 
housing  law  and,  beginning  in  1975,  served  as  counsel  for  the  San  Jose  Housing 
Service  Center,  Inc.,  a  non-profit  corporation  funded  by  the  City  of  San  Jose  to 
provide  counseling  and  legal  services  to  low-  and  moderate-income  tenants  and 
landlords    In  this  capacity,  I  presented  public  educational  programs  on 
landlord-tenant  law  under  the  auspices  of  the  City  of  San  Jose,  the  Santa  Clara 
County  Department  of  Consumer  Affairs  and  several  local  community  colleges, 
and  I  trained  volunteer  mediators  for  the  Department  of  Consumer  Affairs  and 
the  City  of  Mountain  View. 

My  work  with  the  Santa  Clara  County  Bar  Association  Law  Foundation 
(6/78-9/81)  had  both  administrative  and  legal  aspects.  I  was  hired  initially  by 
the  Bar  Association  to  design  and  implement  a  training  program  for  attorneys 
interested  in  representing  persons  with  mental  and  developmental  disabilities 
under  a  grant  from  the  /Werican  Bar  Association's  Commission  on  the 
Mentally  Disabled.  Over  the  next  two  years,  I  was  successful  in  obtaining 
flinding  from  federal,  state  and  local  sources  to  create  a  comprehensive  legal 
services  program  staffed  by  people  with  both  legal  and  mental  health  training, 
a  major  part  of  my  job  as  Directing  Attorney  thus  was  flindraising, 
administration  of  the  program's  various  grants  and  contracts  and  supervision 
of  as  many  as  twelve  employees    During  the  last  year  I  had  the  additional 
responsibility  of  serving  as  Executive  Director  of  the  Law  Foundation  (9/80- 
9/81)    My  duties  included  oversight  of  three  other  legal  services  programs  and 
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supervision  of  their  respective  directors. 

My  work  as  an  advocate  for  clients  of  the  Mental  Health  Advocacy  Project 
took  both  traditional  and  non-traditional  forms    I  was  counsel  in  several 
lawsuits  on  behalf  of  program  clients  involving  claims  of  denial  of  statutory 
rights  by  institutions  and  treatment  facilities    I  also  chaired  a  County  task  force 
which  conducted  a  year-long  investigation  into  the  affairs  of  the  County's 
Public  Administrator/Guardian's  Office,  producing  a  report  which  resulted  in 
major  changes  in  structure  and  personnel.  I  was  involved  frequently  in  informal 
resolution  of  disputes  between  the  program's  clients—usually  people  with  few 
economic  resources  and  significantly  impaired  communications  skills— and  the 
people  upon  whom  they  depended  in  daily  life:  owners  of  board  and  care 
facilities,  medical  personnel  in  in-patient  settings,  counselors  at  regional  centers 
for  the  developmentally  disabled,  etc    These  matters  rarely  resulted  in  court 
proceedings,  both  because  I  usually  was  successflil  in  resolving  them  and 
because  I  believed  that  litigation  would  not  serve  my  clients'  long-range 
interests. 

2    Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in  which 
you  specialized. 

My  clients  in  private  practice  generally  were  persons  of  low  to  moderate 
income  and  significant  racial  and  ethnic  diversity.  As  noted  above,  I  developed 
expertise  in  housing  law  and  was  both  an  advocate  and  an  educator  in  that  area 
As  counsel  for  the  San  Jose  Housing  Service  Center,  I  also  became  familiar 
with  the  law  applicable  to  non-profit  corporations  and  contracts  between  such 
corporations  and  local  governments 

My  clients  with  the  Law  Foundation  were  people  with  significant  mental  or 
developmental  disabilities,  including  chronic  mental  illness,  mental  retardation, 
epilepsy,  cerebral  palsy  and  autism.  I  also  represented  the  families  of  my 
primary  clients  in  certain  types  of  cases.  In  addition  to  acquiring  expertise  with 
respect  to  the  federal  and  state  laws  which  impacted  my  clients,  I  also  began  to 
develop,  because  of  the  extreme  difficulty  many  of  my  clients  had  making 
themselves  understood,  communication  and  conflict-resolution  skills  which 
have  been  flindamental  to  my  more  recent  work  as  a  mediator  and  judicial 
educator. 

1 .  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the  frequency 
of  your  appearances  in  court  varied,  describe  each  such  variance,  giving  dates 

I  appeared  in  court  occasionally  but  not  regularly  during  my  seven  years  of 
practice.  I  appeared  more  often  when  I  was  with  the  law  firm  (9/74-3/78) 
(once  or  twice  per  month)  than  when  I  was  with  the  Law  Foundation  (7/78- 
9/81)(three  or  four  times  per  year). 
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2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts;  10% 

(b)  state  courts  of  record;        80% 

(c)  other  courts.  10% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil,  80% 

(b)  criminal.  20% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or  judgment 
(rather  than  settled),  indicating  whether  you  were  sole  counsel,  chief  counsel  or 
associate  counsel. 

Approximately  twelve.  To  the  best  of  my  recollection,  two  were  multi- 
defendant  criminal  matters  in  which  I  was  one  of  two  defense  attorneys;  in  the 
others  I  was  sole  counsel 

5.  What  percentage  of  these  trials  was: 

(a)  jury;  33% 

(b)  non-jury.  67% 

Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally  handled. 
Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if  unreported 
Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party  or  parties  whom 
you  represented,  describe  in  detail  the  nature  of  your  participation  in  the  litigation  and  the 
final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  the  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the  case  was 
litigated,  emd 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of  principal 
counsel  for  each  of  the  other  parties. 

Following  are  descriptions  often  litigated  matters  which  I  handled  between  1974 
and  1981: 

1)  Tapia  vs.  Regional  Center  of  the  East  Bay,  et  al  ("Tapia  I") 

1979,  Superior  Court  of  Alameda  County,  Case  No.  525908-30,  Hon. 
Hugh  Koford  and  Hon.  Donald  McCullom  (both  deceased).  Co-counsel:  Hon. 
Robert  A  Baines,  Santa  Clara  County  Municipal  Court,  1095  Homestead  Rd., 
Santa  Clara,  Cahfomia  95053,  (408)  296-1421;  Opposing  counsel:  Chris  G. 
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Gasparich  (no  listing  available,  believe  deceased);  Charlton  G.  Holland,  Deputy 
Attorney  General,  50  Fremont  St ,  #300,  San  Francisco,  California  94105,  (415) 
356-6309.  This  was  a  civil  action  for  injunctive  relief  on  behalf  of  an  autistic 
woman  facing  eviction  from  a  psychiatric  facility  because  defendant  [a  state- 
funded  regional  center  charged  with  providing  services  to  persons  with 
developmental  disabilities]  had  failed  to  locate  an  appropriate  alternative 
placement.  The  case  was  significant  because  at  the  time  there  was  little  or  no 
law  concerning  the  use  of  injunctive  relief  to  enforce  the  rights  of  individual 
persons  with  developmental  disabilities  under  California's  Lanterman 
Developmental  Disabilities  Act.  I  was  co-counsel  for  the  plaintiff  and  was 
principally  responsible  for  working  with  the  plaintiff  and  her  family  as  well  as 
the  treatment  staff  at  the  psychiatric  facility.  An  injunction  was  granted 

2)  Tapia  vs  Regional  Center  of  the  East  Bay,  et  al.  ("Tapia  11") 

1980-81,  Superior  Court  of  Alameda  County,  Case  No  533326-00,  Hon 
Allen  E.  Broussard  (deceased)  Co-counsel:  Hon  Robert  A  Baines,  Santa 
Clara  County  Municipal  Court,  109  Homestead  Rd.,  Santa  Clara,  California 
95053,  (408)  296-1421;  Opposing  counsel:  Chris  G.  Gasparich  (no  listing 
available,  believe  deceased);  Charlton  G.  Holland,  Deputy  Attorney  General, 
50  Fremont  St.,  #300,  San  Francisco,  California  94105,  (415)  356-6309 
This  was  a  second  civil  action  for  injunctive  relief  following  the  discharge 
of  the  plaintiff  in  "Tapia  I"  from  a  psychiatric  facility  for  reasons  unrelated  to 
the  issues  in  the  earlier  litigation.  In  this  case,  the  Superior  Court  directed  the 
Regional  Center  and  the  State  of  California  to  develop  an  individualized 
treatment  plan  for  the  plaintiff  and  to  set  aside  adequate  fijnds  for  the  plan's 
implementation.  The  case  was  significant  both  because  it  clarified  further  the 
scope  of  relief  available  under  the  Lanterman  Act  and  because  it  highlighted 
the  inadequacies  of  services  available  to  autistic  young  adults    My  role  in  the 
case  was  the  same  as  in  "Tapia  I",  except  that  I  was  sole  counsel  for  the  plaintiff 
in  the  latter  stages  of  the  litigation. 

3)  Doust  vs.  Loma  Prieta  Regional  Center 

1979,  Superior  Court  of  Santa  Clara  County,  Case  No.  422309,  Hon. 
Bruce  F,  Allen  (deceased)    Co-counsel:  Hon.  Robert  A.  Baines,  Santa  Clara 
County  Municipal  Court,  1095  Homestead  Rd.,  Santa  Clara,  California  95053, 
(408)  296-1421;  Opposing  counsel:  Patrick  Marshall,  345  5th  St.,  #4,  Hollister, 
California  95023,  (408)  637-923 1  This  was  a  class  action  for  writ  of  mandamus 
on  behalf  of  developmentally  disabled  clients  of  a  regional  center  serving  a  four- 
county  area.  The  regional  center  had  announced  that  it  was  summarily 
terminating  or  curtailing  services  to  more  than  four  hundred  clients  because  of 
inadequate  funding  by  the  state,  but  there  was  substantial  evidence  of  poor 
management.  The  case  was  initiated  after  more  than  one  hundred  people 
contacted  the  Mental  Health  Advocacy  Project  following  the  regional  center's 
announcement.  Following  the  issuance  of  an  alternative  writ,  the  cuts  were 
suspended;  the  state  then  refused  to  extend  the  regional  center's  contract    My 
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role  in  the  case  involved  ongoing  communications  with  members  of  the  class 
and  development  of  the  litigation  objectives  (i.e  ,  identification  and  prioritization 
of  the  specific  programs  and  services  the  lawsuit  was  intended  to  preserve) 

4)  County  of  Santa  Clara  vs.  Worker's  Compensation  Appeals  Board  (Plagues). 
43  California  Compensation  Cases  125(1 978) 

1978,  Worker's  Compensation  Appeals  Board,  San  Jose,  Hon  Glen  T 
Mitchell,  Opposing  counsel:  Alvin  M  Frank  (no  listing  available)  This  case 
involved  a  client  who  was  injured  while  working  for  the  County  of  Santa  Clara 
under  a  "workfare"  program  while  receiving  general  assistance.  The  principal 
issue  in  the  case  was  the  client's  earning  capacity  at  the  time  of  her  injury    The 
County  argued  that  my  client  had  minimum  earning  capacity  and  the  Worker's 
Compensation  Judge  initially  agreed,  the  effect  of  this  ruling  was  that  my 
client's  permanent  disability  award  was  less  than  the  amount  she  owed  the 
County  for  general  assistance,  leaving  her  with  no  compensation  at  all  for 
her  injury.  As  sole  counsel  for  the  client,  I  successfiilly  petitioned  for 
reconsideration  and  obtained  a  different  ruling  which  provided  that  for  worker's 
compensation  purposes  the  earning  capacity  of  a  "workfare"  participant  is  no 
less  than  the  among  which  is  credited  against  general  assistance  as  a  result  of 
participation  in  the  "workfare"  program.  The  County  sought  review,  which  was 
denied,  and  the  ruling  became  precedent. 

5^  John  F.  Adam.  Jr.  and  Richard  E.  Adam  d.b.a.  Adam  Farms.  Employer  and 
Respondent.  Teamsters  Local  865,  Petitioner,  and  United  Farm  Workers  of 
America,  AFL-CIO.  Intervener  and  Charging  Party.  4  ALRB  No.  12  (1978) 

1977,  Agricultural  Labor  Relations  Board,  Joel  Gomberg,  Administrative 
Law  Judge,  Co-counsel:  Antonio  Estremera,  Managing  Attorney,  Legal  Aid 
Society  of  Santa  Clara  County,  480  N.  First  St.,  P.O.  Box  103,  San  Jose, 
California  95103,  (408)  998-5200.  Counsel  for  ALRB:  Susan  Winant,  Salinas 
(no  listing  available);  Counsel  for  Employer:  Wayne  Hirsch,  Newport  Beach  (no 
listing  available);  Counsel  for  Teamsters:  Carol  Dahle,  San  Luis  Obispo  (no 
listing  available).  This  case  was  a  consolidated  unfair  labor  practice  and  election 
certification  proceeding  under  California's  Agricultural  Labor  Relations  Act. 
The  case  presented  an  issue  of  first  impression  with  respect  to  the  application  of 
Labor  Code  section  1 154.6,  which  prohibited  an  employer  from  hiring 
agricultural  employees  for  the  primary  purpose  of  voting  in  a  representation 
election.  My  client  (United  Farm  Workers)  alleged  that  the  employer  had  hired 
approximately  thirty  high  school  students  for  the  purpose  of  voting  in  a 
representation  election  during  the  fall  of  1976,  and  that  these  students'  ballots 
affected  the  outcome  of  the  election    After  an  evidentiary  hearing  which  lasted 
several  days  and  subsequent  briefing  as  to  the  appropriate  legal  test  to  be  used 
in  determining  whether  an  employee  had  been  hired  for  the  "primary  purpose" 
of  voting  in  a  representation  election,  the  administrative  law  judge  adopted  my 
client's  position  and  invalidated  the  students'  ballots.  I  was  lead  counsel  at  the 
hearing. 


225 


6)  People  vs.  Martinez 

1975,  San  Jose-Milpitas  Municipal  Court,  Case  No  M67617,  Hon  John 
Schatz  (retired);  Associate  Counsel:  Thomas  J  Ferrito,  101  Church  St ,  #14, 
Los  Gatos,  California  95032,  (408)  354-6655;  Opposing  counsel:  Randy  Hey, 
Deputy  District  Attorney,  Santa  Clara  County,  70  W  Hedding  St ,  San  Jose, 
California  95 110,  (408)  299-7400.  In  this  case,  I  represented  four  persons 
charged  with  picketing  illegally  outside  a  courthouse  during  a  criminal 
sentencing  hearing    The  principal  issue  in  the  case  was  whether  the  defendants 
had  the  specific  intent  to  influence  the  sentencing  judge  or  otherwise  interfere 
with  the  underlying  proceedings    I  handled  pre-trial  motions  on  behalf  of  the 
entire  group  of  defendants  (approximately  thirty)  as  well  as  trying  the  case  for 
my  own  clients.  Two  of  my  clients  were  acquitted,  and  two  had  the  charges 
against  them  dismissed  in  the  interests  of  justice  by  the  trial  judge  after  the  jury 
deadlocked  as  to  them. 

7)  Newby  vs.  Alto  Riviera  Apartments,  et  al..  60  Cal.App  3d  288  (1978) 

1978,  Superior  Court  of  Santa  Clara  County,  Hon  William  J  Fernandez 
(retired);  Opposing  counsel:  Roger  MarzuUa  (no  listing  available,  but  Mr 
Marzulla's  former  associate,  Walter  P.Hammon,  may  recall  this  matter;  Mr 
Hammon  may  be  reached  at  2  N.  2nd  St.,  San  Jose,  California  95 11 3,  (408) 
998-4800);  Plaintiffs  appellate  counsel:  Thomas  G  Perkins,  Collins  &  Perkins, 
701  Miller  St ,  #295,  San  Jose,  California  951 10,  (408)  287-9001  This  case 
raised  a  number  of  important  issues  involving  the  rights  of  tenants  in  cases  of 
alleged  landlord  retaliation  for  the  exercise  of  First  Amendment  rights.  After 
providing  assistance  to  the  plaintiffs  original  trial  counsel  with  his  appeal  from  a 
Superior  Court  judgment  of  nonsuit,  I  assumed  full  responsibility  for  the  case 
after  it  was  remanded  for  retrial  by  the  Court  of  Appeal  and  was  able  to  settle  it 
shortly  before  trial.  Although  the  case  did  not  proceed  to  trial,  I  considered  it  to 
be  significant  at  the  time  because  the  situation  was  highly  polarized  and  the  case 
had  received  attention  from  both  landlord  and  tenant  organizations;  settling  the 
case  in  that  environment  required  considerable  tact  and  the  ability  to  defuse  a 
highly  emotional  dispute. 

8)  Gaut  vs.  Kotsianis 

1976,  United  States  District  Court,  Northern  District  of  California,  Case 
No.  3:CV-74-0001457-P,  Magistrate  Nordin  F.  Blacker;  Opposing  Counsel: 
Peter  M.  Talia,  355  W.  Las  Palmas  Ave  ,  P.O.  Box  245,  Patterson,  California 
95303,  no  telephone  number  available  This  was  a  racial  discrimination  in 
housing  case  under  42  U.S. C.  1983.  My  client,  who  was  African- American, 
was  quoted  less  favorable  terms  for  rental  of  an  apartment  (including  a 
substantially  higher  security  deposit)  than  a  prospective  Caucasian  tenant. 
African- American  and  Caucasian  "checkers"  employed  by  the  City  of  San  Jose 
reported  the  same  disparity  when  they  contacted  the  landlord  about  the  rental. 
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My  involvement  in  the  case  included  discovery  and  acting  as  sole  counsel  at 
trial.  A  court  trial  resulted  in  a  judgment  for  the  plaintiff. 

9)  Marriage  of  Sifuentes 

1976,  Superior  Court  of  Santa  Clara  County,  Case  No.  348658,  Hon. 
Edward  Brady  (deceased).  Opposing  counsel:  Beth  G.  Bangert,  19672  Stevens 
Creek  Blvd.,  #437,  Cupertino,  California  95014,  (408)  998-5200.  In  this  case  I 
was  the  sole  counsel  for  the  father  in  a  contested  child  custody  case.  It  is 
representative  of  the  family  law  matters  I  handled  as  a  lawyer  and  was 
significant  in  the  sense  that  it  proceeded  through  two  contested  hearings.  It  also 
is  somewhat  unusual  because  my  client  was  awarded  primary  custody  following 
the  first  hearing  at  a  time  when  very  few  fathers  were  custodial  parents    The 
mother  was  awarded  primary  custody  after  the  second  hearing  on  the  basis  of 
the  Court's  finding  that  she  had  addressed  the  concerns  with  respect  to  her 
parenting  identified  at  the  first  hearing. 

10)  Simmons  vs.  Heublein 

1976,  United  States  District  Court,  Northern  District  of  California,  Case 
No  5:CV-75-0001 153-P  (no  judicial  involvement  because  case  not  tried); 
Opposing  counsel:  Robert  L.  Maines,  Bryant,  Clohan,  Ott,  Maines  &  Baruh, 
550  Hamilton  Ave.,  #220,  Palo  Alto,  California  94301,  (415)  324-1606.  This 
was  a  wrongfiil  termination  case  in  which  my  client  alleged  that  he  was 
terminated  fi'om  his  employment  as  part  of  a  pattern  and  practice  by  defendant 
to  reduce  the  number  of  African- Americans  it  employed.  After  investigation 
and  discovery,  I  determined  that  the  individual  issues  surrounding  my  client's 
termination  were  more  significant  than  had  first  appeared  and  that  my  client 
would  not  be  a  strong  class  representative    The  case  was  settled  on  terms 
satisfactory  to  both  sides.  The  case  had  significance  to  me  because  it  taught 
me  a  great  deal  about  the  practicalities  of  employment  litigation. 

Although  I  graduated  fi"om  law  school  in  1 974, 1  was  a  practicing  lawyer  for  only 
seven  of  the  past  twenty-three  years.  In  addition,  as  noted  above,  a  major  portion  of  my 
work  during  the  latter  half  of  those  seven  years  involved  administration  of  a  legal  services 
program     While  I  believe  that  several  of  the  matters  described  above  were  significant  in 
nature,  their  significance  is  relative  given  my  brief  time  in  practice    The  following  persons 
have  had  substantial  contact  with  me  over  the  years  and  can  comment  on  my  legal  abilities 
and  reputation  in  the  legal  community: 

a    George  Kennedy,  District  Attorney,  Santa  Clara  County,  70  W  Hedding  St., 
San  Jose,  California  95110,  (408)  299-7400 

b.    James  McManis,  McManis,  Faulkner  &  Morgan,  160  W.  Santa  Clara  St., 
#100,  San  Jose,  California  951 13,  (408)  279-8700 
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c.  Marshall  C.  Wallace,  Crosby,  Heafey,  Roach  &  May,  1999  Harrison  St , 
Oakland,  California  94612,  (510)  763-2000 

d.  A  C  Johnston,  Morrison  &  Foerster,  755  Page  Mil!  Rd.,  Palo  Alto, 
California  94302,  (415)  813-5610 

e.  George  Rios,  Senior  Assistant  City  Attorney,  City  of  San  Jose,  1 5 1  W 
Mission  St.,  San  Jose,  California  951 10,  (408)  277-4924 

f     Thomas  D.  Reese,  285  Hamilton  Ave.,  Palo  Alto,  California  9430 1 ,  (4 1 5) 
328-7000 

g.     James  P.  Kleinberg,  McCutcheon,  Doyle,  Brown  &  Enersen,  55  S  Market 
St.,  San  Jose,  California  951 13,  (408)  947-8400 

h.     James  E.  Towery,  Hoge,  Fenton,  Jones  &  Appel,  60  S.  Market  St ,  14th 
Floor,  San  Jose,  California  951 13,  (408)  287-9501 

I.      Roberta  S.  Hayashi,  Berliner  Cohen,  10  Almaden  Blvd.,  1 1th  Floor,  San  Jose, 
California  951 13,  (408)  286-5800 

j.      Kathryn  K.  Meier,  Hoge,  Fenton,  Jones  &  Appel,  60  S  Market  St ,  14th 
Floor,  San  Jose,  California  951 13,  (408)  287-9501 

k.     Franklin  D.  Elia,  Associate  Justice,  Court  of  Appeal,  Sixth  Appellate  District, 
333  W.  Santa  Clara  St.,  San  Jose,  California  951 13,  (408)  277-1004 

1.       Patricia  Bamattre-Manoukian,  Associate  Justice,  Court  of  Appeal,  Sixth 
Appellate  District,  333  W.  Santa  Clara  St.,  San  Jose,  California  951 13, 
(408)494-2510 

19.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued,  including 
significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not  involve 
litigation    Describe  the  nature  of  your  participation  in  this  question;  please  omit  any 
information  protected  by  the  attorney-client  privilege  (unless  the  privilege  has  been  waived). 

My  legal  career  has  been  atypical  in  the  sense  that  I  have  been  a  judge  for  sixteen  years 
after  having  been  an  attorney  for  only  seven.  My  trial  experience  as  a  judge  has  been  varied 
and  extensive,  including  well  in  excess  of  fifty  criminal  and  civil  jury  trials  and  at  least  an 
equal  number  of  non-jury  trials,  some  of  which  have  been  in  very  complex  civil  cases.  I  have 
been  a  fijll-time  or  substantially  fiill-time  law  and  motion  judge  for  more  than  seven  years  and 
most  recently  have  handled  a  large  volume  of  motions  in  a  spate  of  cases  presenting  securities 
and  intellectual  property  issues  similar  to  those  arising  in  the  San  Jose  Division  on  the  United 
States  District  Court  for  the  Northern  District  of  CaHfomia,  often  involving  the  same  parties 
and  counsel 
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As  noted  earlier,  I  have  chaired  several  committees  of  the  California  Judges  Association, 
including  the  Association's  Judicial  Ethics  Committee  and  its  Discipline  and  Disability 
Committee    In  1994  I  served  as  a  member  of  the  Advisory  Committee  on  Judicial 
Performance  Procedures  of  the  Judicial  Council  of  California    Largely  as  a  result  of  my 
service  in  these  capacities,  I  am  consulted  frequently  by  California  judges  with  respect  to 
ethical  and  disciplinary  matters.  I  regularly  receive  ten  to  twenty  calls  annually  from  judges 
seeking  guidance  about  ethical  matters.  As  chair  of  the  Association's  Judicial  Discipline 
Advisory  Panel  since  1992, 1  have  provided  confidential  counseling  to  approximately  twenty- 
five  judges  facing  discipline  by  California's  Commission  on  Judicial  Performance    I  have 
worked  closely  with  the  Commission  staff  to  insure  that  the  counseling  I  and  the  other 
members  of  the  Advisory  Panel  have  provided  is  appropriate  and  consistent  with  the 
Commission's  goal  of  ensuring  an  accountable  and  ethical  judiciary 

My  other  major  involvement  in  the  legal  profession  has  been  in  the  field  of  judicial 
education    I  have  played  an  active  role  both  as  an  educational  planner  and  as  a  faculty 
member  for  California  Judicial  Education  and  Research  (CJER),  California's  state  agency 
responsible  for  judicial  branch  education.  I  served  as  the  facilitator  for  CJER's  strategic 
planning  sessions  in  1996  and  1997  and  for  its  select  committee  charged  with  planning 
a  statewide  program  of  fairness  and  diversity  training.  From  1995  until  earlier  this  year, 
I  chaired  the  planning  committee  for  the  Continuing  Judicial  Studies  Program,  which 
oversees  all  continuing  education  programs  for  the  judiciary,  having  previously  served  as  a 
member  of  the  committee  since  1991.  As  a  faculty  member,  I  have  taught  courses  in 
Advanced  Decision-Making  (1996-present),  Alternative  Dispute  Resolution  (1995-present) 
and  Family  Law  (1987-91)  for  the  Continuing  Judicial  Studies  Program,  Alternative  Dispute 
Resolution  (1995-present)  and  Domestic  Violence  (1996-present)  for  the  California  Judicial 
College,  and  Civil  Procedure  (1992-present),  Family  Law  (1987-91,  1995  and  1997), 
Probate  (1991)  and  Judicial  Ethics  (1988)  for  CJER  institutes.  Most  recently,  I  served  as 
the  judicial  facilitator  for  a  pilot  program  on  Workplace  Sexual  Harassment  Awareness  and 
Prevention  sponsored  by  the  Judicial  Council  of  California/ Administrative  Office  of  the 
Courts. 
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n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income  arrangements, 
stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services,  firm  memberships,  former 
employers,  clients,  or  customers.  Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  fiiture  for  any  financial  or  business  interest. 

I  am  a  member  of  the  California  Judges'  Retirement  System.  California  judges  who 
have  served  for  twenty  years  receive  the  maximum  benefit  of  75%  of  judicial  salary  when 
they  reach  retirement  age.  The  benefit  payable  to  a  judge  who  retires  with  less  than  twenty 
years  but  more  than  twelve  years  of  service  is  reduced  at  the  rate  of  3.75%  per  year;  thus,  as  a 
California  judge  with  sixteen  years  of  service  as  of  September  30,  1997,  I  would  be  entitled  to 
a  benefit  of  60%  of  judicial  salary  on  my  sixtieth  birthday. 

Notwithstanding  this  entitlement,  California's  Judges'  Retirement  Law  provides  that  a 
judge  who  "leaves  his  or  her  office  to  accept  any  lucrative  office  under  the  United  States 
within  the  purview  of  Section  7  of  Article  VII  of  the  [California]  Constitution  shall  have  any 
benefits  receivable  hereunder  reduced  by  the  amount  of  any  salary  or  retirement  benefits  he  or 
she  receives  by  virtue  of  his  or  her  service  in  that  office."  California  Government  Code  section 
75033.5.  It  is  my  understanding  that  United  States  District  Judge  Robert  Timlin  of  Riverside, 
California  has  filed  a  lawsuit  challenging  the  constitutionality  of  section  75033.4  and  recently 
prevailed  on  a  motion  for  summary  judgment.  If  this  ruling  were  to  stand,  presumably  I  would 
be  entitled  to  receive  state  judicial  retirement  benefits  as  described 

I  have  no  other  fiiture  interests  or  expectancies  of  the  kind  described  in  this  question. 

Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure  you  will 
follow  in  determining  these  areas  of  concern.  Identify  the  categories  of  litigation  and  financial 
arrangements  that  are  likely  to  present  potential  conflicts-of-interest  during  your  initial  service 
in  the  position  to  which  you  have  been  nominated 

Because  I  have  been  a  judge  for  sixteen  years,  I  necessarily  have  conducted  my  personal 
and  financial  affairs  in  such  a  way  as  to  minimize  potential  conflicts  of  interest,  and  I  do  not 
anticipate  any  significant  conflicts  should  I  be  confirmed  as  a  United  States  District  Judge.  I 
am  aware  of  my  ethical  obligations  pursuant  to  California  Code  of  Civil  Procedure  section 
170. 1(a)(3),  the  California  Code  of  Judicial  Ethics  and  parallel  federal  provisions    I  have 
complied  with  these  obligations  to  the  best  of  my  ability  and  will  continue  to  do  so  in  the 
future. 
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3 .  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with  or 
without  compensation,  during  your  service  with  the  court?  If  so,  explain 

I  have  no  such  plans,  commitments,  or  agreements    As  noted  earlier,  I  have  been  involved 
actively  in  judicial  education  and  may  wish  to  continue  such  involvement  at  some  point  in  the 
future.    However,  such  involvement  obviously  would  be  subject  to  the  demands  of  my  judicial 
workload  and  whatever  restrictions  are  imposed  by  federal  rules  and  regulations. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends,  interest, 
gifls,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500  or  more  (if  you 
prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the  Ethics  in  Government 
Act  of  1978,  may  be  substituted  here.) 

See  attached  form  AO-10. 

5  Please  complete  the  attached  net  worth  statement  in  detail  (Add  schedules  as  called  for). 

See  attached  net  worth  statement. 

6  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please  identify  the 
particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign,  your  title  and 
responsibilities 

From  3/78-6/78, 1  was  a  volunteer  on  the  staff  of  then-Congresswoman  Yvonne 
Brathwaite  Burke  in  her  successful  primary  election  campaign  for  the  Democratic  nomination 
for  Attorney  General  of  California.  My  title  was  Northern  Field  Coordinator  and  my 
responsibilities  included  assisting  local  supporters  in  organizing  events,  helping  to  direct  the 
efforts  of  other  volunteers  and  accompanying  the  candidate  to  public  appearances. 

From  8/78-1 1/78, 1  was  the  vice-chairperson  of  Neighborhoods  for  District  Elections,  a 
group  formed  to  support  passage  of  Measure  F,  a  ballot  measure  placed  before  the  voters  by 
the  San  Jose  City  Council  to  change  the  method  by  which  members  of  the  City  Council  were 
elected    My  responsibilities  consisted  of  helping  to  develop  campaign  literature  and  making 
public  speaking  appearances  on  behalf  of  the  measure,  which  was  approved  by  the  voters  in 
the  November  election. 

From  approximately  7/8 1  until  I  learned  of  my  appointment  to  the  Santa  Clara  County 
Municipal  Court  on  9/4/8 1 , 1  served  as  treasurer  for  Antonio  Estremera,  who  was  a  candidate 
for  the  San  Jose  City  Council  in  1982.  My  responsibilities  during  this  brief  period  were 
receiving  and  reporting  contributions  to  the  campaign,  I  resigned  upon  my  appointment  to  the 
bench  and  do  not  recall  if  any  reports  actually  were  required  or  filed  during  my  tenure. 
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in.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged  ' 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and  the 
amount  of  time  devoted  to  each 

My  work  as  an  attorney  was  concerned  almost  entirely  with  the  provision  of  fi"ee  and 
low-cost  legal  services.  From  1975-78,  I  served  as  legal  counsel  for  the  San  Jose  Housing 
Service  Center,  a  city-fiinded  organization  which  provided  counseling  and  conflict-resolution 
assistance  to  landlords  and  tenants    In  this  capacity,  I  provided  fi"ee  legal  consultations  to 
approximately  fifty  persons,  provided  training  for  members  of  the  Santa  Clara  County  Bar 
Association  on  landlord-tenant  law  and  taught  numerous  public  classes  at  local  community 
centers  about  basic  principles  of  landlord-tenant  law  and  conflict  resolution.  From  1978  until 
my  appointment  to  the  Municipal  Court  in  1981,  I  was  the  Directing  Attorney  of  a  unique 
legal  services  program  which  provided  fi^ee  legal  services  to  more  than  eight  hundred  persons. 
In  addition  to  my  legal  work,  I  organized  and  provided  training  for  members  of  the  Santa 
Clara  County  Bar  Association  on  professional  and  ethical  issues  related  to  the  representation 
of  people  with  mental  and  developmental  disabilities. 

Both  before  and  after  my  appointment  to  the  bench,  I  have  served  on  various  city  and 
county  commissions  and  committees  involved  with  issues  related  to  my  work.  These  include: 

Chair,  Task  Force  on  Self-Esteem  and  Personal  Responsibility,  County  of  Santa 

Clara  (1988) 
Conflicts  Administration  Program  Governing  Board,  County  of  Santa  Clara 

(1982-86);  chair  (1984-86) 
Commission  on  the  Developmentally  Disabled,  County  of  Santa  Clara  (1979-81); 

chair  (1980-81) 
Chair,  Task  Force  on  Services  to  Conservatees,  County  of  Santa  Clara  (1979-81) 
Charter  Review  Committee,  City  of  San  Jose  (1976-79) 
District  Boundary  Adjustment  Committee,  City  of  San  Jose  (1979) 
Rent  Task  Force,  City  of  San  Jose  (1979) 

As  a  parent,  I  have  been  involved  in  school  and  youth  sports  organizations.  I  was 
parliamentarian  of  the  parent-faculty  group  at  my  children's  elementary  school  for  two  years, 
was  a  girls'  softball  coach  for  two  years  and  have  been  a  boys'  soccer  coach  for  four  years. 
In  1994  and  1995, 1  was  a  district  commissioner  for  the  soccer  program  of  the  Police  Athletic 
League,  a  youth  sports  program  which  serves  a  large  number  of  disadvantaged  youth  in  the 
San  Jose  area. 
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2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that  it  is 
inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously  discriminates 
on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates—through  either  formal  membership  requirements  of  the 
practical  implementation  of  membership  policies?  If  so,  list,  with  dates  of  membership.  What 
have  you  done  to  try  to  change  these  policies? 

I  do  not  belong,  nor  have  I  belonged,  to  any  such  organization. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for  nomination  to 
the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please  describe  your  experience 
in  the  entire  judicial  selection  process,  from  beginning  to  end  (including  the  circumstances 

which  led  to  your  nomination  and  interviews  in  which  you  participated) 

To  the  best  of  my  knowledge,  there  is  not  a  selection  commission  in  my  jurisdiction  which 
recommends  candidates  for  nomination  to  the  federal  courts.  My  experience  in  the  judicial 
selection  process  began  on  May  21,  1997,  when  I  was  contacted  by  Senator  Feinstein's  staff 
and  asked  if  I  was  interested  in  being  considered  for  nomination  to  the  United  States  District 
Court  in  San  Jose    I  agreed  to  meet  with  the  Senator's  advisory  committee  the  following  day 
and  was  interviewed  for  approximately  thirty  minutes.  I  received  another  call  from  the 
Senator's  staflFthe  following  day  asking  me  to  submit  a  formal  application.  On  May  29,  1997, 
I  was  interviewed  by  the  Senator  for  approximately  forty-five  minutes.  During  the  next 
several  weeks  I  was  asked  by  the  Senator's  staflF  to  submit  the  names  of  personal  references 
and  to  provide  letters  of  support,  which  I  did    On  June  20,  1997,  Senator  Feinstein  called  me 
and  informed  me  that  she  would  be  recommending  to  the  President  that  I  be  nominated. 

On  June  23,  1997  I  was  contacted  by  the  White  House  staflF  and  advised  that  they  had 
received  Senator  Feinstein's  letter  of  recommendation  and  that  they  would  be  providing  me 
with  the  various  questionnaires  and  forms  necessary  to  enable  them  to  consider  my 
nomination.  I  spent  many  hours  over  the  next  several  weeks  completing  the  forms.  On  July 
14,  1997, 1  was  interviewed  by  several  attorneys  at  the  Justice  Department  concerning  my 
background  and  qualifications.  On  August  7,  1997, 1  was  interviewed  by  a  field  agent  of  the 
Federal  Bureau  of  Investigation  in  connection  with  the  Bureau's  background  investigation. 
On  August  18,  1997  I  was  interviewed  by  the  regional  evaluator  for  the  American  Bar 
Association  in  connection  with  its  evaluation  of  my  candidacy 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with  you 
any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be  interpreted  as 
asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please  explain  fially. 

No.  I  recall  being  asked  both  by  Senator  Feinstein's  advisory  committee  and  by  the 
attorneys  at  the  Justice  Department  whether  there  was  any  law  (eg,  the  death  penalty)  as 
to  which  I  would  have  to  recuse  myself  or  which  I  would  have  difficulty  applying  because  of 
my  personal  views    My  answer  was  no. 
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5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society  generally, 
has  become  the  subject  of  increasing  controversy  in  recent  years  It  has  become  the  target  of 
both  popular  and  academic  criticism  that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  a  tendency  by  the  judiciary  toward  problem-resolution  rather  than  grievance- 
resolution; 

b    a  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to  broad  classes  of  individuals, 

c.  a  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon  governments  and 
society, 

d.  a  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such  as 
standing  and  ripeness;  and 

e.  a  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight  responsibilities. 

I  believe  that  much  of  this  criticism  is  well-taken.  The  role  of  judges,  particularly  at  the 
trial  level,  is  to  apply  existing  law  to  the  cases  before  them;  the  development  of  policy  and  the 
enactment  of  legislation  are  the  province  of  the  other  two  branches  of  government.  When  it 
appears  that  judges  are  deciding  cases  on  the  basis  of  their  personal  beliefs  rather  than  in 
accordance  with  the  law  or  are  attempting  to  perform  functions  vested  in  the  legislative  or 
executive  branch  by  the  Constitution,  public  confidence  in  the  judicial  branch  and  respect  for 
the  rule  of  law  in  general  are  seriously  harmed.  In  this  way,  judicial  activism  actually 
compromises  the  independence  of  the  judiciary. 

Inevitably,  trial  judges  will  be  called  upon  to  decide  cases  involving  matters  of  first 
impression  or  in  which  policy  considerations  are  implicated.  Even  in  these  cases  however,  it  is 
appropriate  for  judges  at  the  trial  level  to  act  with  restraint  and  with  proper  deference  to  the 
roles  of  the  other  branches  of  government.  There  is  a  long  tradition  in  the  common  law  which 
provides  guidance  for  judges  facing  new  or  ambiguous  legal  issues  In  accordance  with  this 
tradition,  judges  should  endeavor  to  understand  the  rationale  and  purpose  both  of  prior 
appellate  decisions  and  of  any  relevant  legislation  and  should  endeavor  to  make  decisions  which 
are  consistent  with  these  factors  rather  decisions  which  represent  a  significant  change  in  law  or 
policy 
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FINANOAL  STATEMENT 
NET  WORTH 


ftovide  a  conqtiete,  cmxent  financial  net  woidi  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  secondes,  tnists,  investments,  and  odier  financial 
holdings)  all  liabilides  Ondoding  debts,  moitgages,  loans,  and  odier  finiinrial  obligations)  of 
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ATTACHMENT  TO  FINANCIAL  STATEMENT 

Hon  Jeremy  D  Fogel 

All  values  approximate  as  of  9/8/97 

1    Real  estate  owned: 

Personal  residence,  Los  Altos,  CA;  estimated  fair  market  value 
(unencumbered-see  mortgage  below)  $850,000 

Unimproved  lot,  Soda  Springs,  CA;  estimated  fair  market  value 
(no  encumbrances)  20.000 

Total  $870,000 

2.  IRA's 

DeanWitter  (self  and  spouse)*  $  54,525 

World  Savings  &  Loan  certificate  of  deposit  (self  and  spouse)  13,280 

Total  $  67,805 

3.  Investment  account-  Reber/Russell  Co*  $402,945 

4.  Money  market  fund  -  Dean  Witter  Tax-Free  Liquid  Assets*  $     3,500 

5.  Real  estate  mortgage  payable-Nationsbanc  Mortgage  Corp  (secured 

by  personal  residence)  $251,000 

*Items  with  an  asterisk  are  managed  investments  which  include  securities.  While  I  know  the 
general  scheme  of  asset  allocation  (eg,  U.S.  equities,  bonds,  international,  etc  ),  I  have  no 
knowledge  of  the  identity  of  the  specific  securities  themselves.   I  have  managed  investments  in 
this  way  in  part  to  minimize  the  possibility  of  any  conflict  of  interest. 
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raV^GIAL  DISCLOSURE  REPORT 

Nomination  Report 


Repon  Required  by  the  Eihia 
Reform  Aa  of  1989.  Pub  L  No. 
101-194.  November  30.  1989 
0  U.S.C.  App.  4 .  Sec.  101112) 


1.  Persan  Reporting         (Lnst  n 
Fogel,    Jeremy  D. 


u,  fiat,  middle  inOiai) 


1.  Court  or  OrpmlzaUoD 

U.S. District    Court,    N.D.    Cal . 


3.  Date  of  Report 

09/09/1997 


4.  Title  (Article  HI  judges  indicate  active  or 

senior  status;  magistrate  judges  indicate 
full-  or  pan-time) 

U.S.  District  Judge  {nominee) 


S.  Report  Type  (check  type) 

X     Nominauon.     Dair     09/08/1997 


6.  Reporting  Period 

01/01/1996 
08/31/1997 


7.  Chambers  or  Omce  Address 
Superior  Court 
191  North  First  Street 
San  Jose,  California  95113 


8.  On  the  basis  ot  tbe  information  contained  In  this  Report  and  any 
modlflcations  pertaining  thereto,  it  Is  in  my  opinion,  in  com^diance 
with  applicable  laws  and  regulations. 


IMPORTANT  NOTES:  The 
checking  the  NONE  box  for  each 


accompanying  this  form  must  be  followed.    Complete  all  pans. 
1  where  you  have  no  reponable  information.   Sign  on  the  last  page. 


I.    POSITIONS      (Reporting  individual  only:  see  pp.  9-13  of  Instructions) 

posmoN 

NONE  (No  reportable  positions.) 


□ 


NAME  OF  ORGANIZATION  /  ENTITY 


11.      AGRKEMKNTS   (Reporting  individual  only:  see  ppJ4-l7o//rutrucnoru.l 

DATE  PARTIES  AND  TERMS 


D 


NONE    (No  reponable  agreemenls.) 
1   1981 


California  Judicial  Retirement  System  {see  Sec.  Vlll) 


III.    NON-INVESTMENT  INCOME 
DATE 


□ 


NONE   (No  reponable 
1996  Santa  CI 


(Reporting  individuol  and  spouse;  see  pp.  16-25  of  limruaions.) 

PARTIES  AND  TERMS 


Court    (annual  salary) 


107,389.92 


2  1997YTD    Santa  Clara  Superior  Court (annual  salary) 


3  1996-97    Los  Gates -Saratoga  observation  Nursery  School  (S) 
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Nunc  of  Penon  Kcporting  ~     DsteofRepon 

FINANCIAL  DISCLOSURE  REPORT      Fogel,    Jeremy  D.  09/09/1997 

IV.    REIMBURSEMENTS    and    GIFTS    -  tnnspomiion.  lodging,  rood,  entemimnetu. 

ffndudes  those  to  spouse  and  dtpendaii  chitdren:  use  the  parentheticals  '(S)  '  and  *(DQ  '  to  buUcate  reportable  reimbunemaits  and  ^ftt  received  by  tpoiue 

and  dependent  children,  respeaively.  See  pp.  26-29  of  Instruaions.) 

SOURCE  DESCRIPTION 

NONE  (No  such  reponable  reimburwments  or  gifts) 


V.    OTHER  GIFTS 

(Includes  those  to  spouse  and  dependent  children:  use  the  paremheticals  '(S)  '  and  '(DC) '  to  indicate  other  gifts  received  by  spouse  and  dependent  c 
respectivelv.   See  pp.  30-33  of  Instructions  I 


respectively.   See  pp.  30-33  of  Instructions  i 

SOURCE  DESCRIPTION  VALUE 

NONE  (No  such  reportable  gifts) 


□ 


1    Exetnpt 


VI.    LIABILITIES 

(Includes  those  of  spouse  and  dependent  children:  indicate  where  applicable,  person  responsible  for  liability  by  using  the  parenthetical  '(S)  'for  separate 
liability  of  the  spouse.  '(J)'  for  Joint  liability  of  reporting  individual  and  spouse,  and  '(DC)' for  liability  of  a  dependent  diild.  See  pp.  34-36  of  Instructions. i 


S 


CREDITOR  DESCREPTION  VALUE  CODE* 

NONE    (No  reportable  liabilities) 


•  VALCODES:J=$15.000orle!S  K  =  $15.00l-J50.000  L-t5O.00l  10  JIOO.OOO  M-$lOO.0OI-$2SO.0OO  N-$2SO.0OI-$5OO  000 

0  =  1500.001-11.000.000    PI=SI.OOO.OOI-SS.OOO.OOO    P2=S3.O0O.a0t-S2S.O0O.0OO    P3  =  S2}.000.00l-tS).000.000    P4~SSO.000.001  01  more 


238 


FINANCIAL  DISCLOSURE  REPORT 


Name  of  Penon  Repomng 

Fogel,  Jeremy  D. 


bueof  bepon 

09/09/1997 


_^  -  Income,  vahu.  tnmsaaions  {inctuda  those  of  ipotae  and 

Vn.    Page       IINVESTMENTS  and    TRUSTS       dependent  cUldren.  Seepp.  37-14qflrMmaion,.) 


A. 
DescriptioD  of  Asseu 

Indicate  wttere  appticable.  owner  of 
the  asset  by  using  the  parenthetical 
'tJ} '  for  joint  ownership  of  reporting 
individual  and  spouse.  '(S)  'for  Sep- 
erase  ownership  by  spouse.  '(DQ' 
for  ownership  by  dependent  child. 

Place  '00 '  after  each  asset 
exempt  from  prior  disclosure. 

B. 

Income 

during 

reporting 

period 

C. 

Gross  value 

at  end  of 

reporting 

period 

D. 

Transactions  during  reporting  period 

(1) 

Amt 

Code 

(A- 

H) 

(2) 
Type 
(e.g.. 
dividend. 

interest) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

<I) 
Type 

(e.g.. 
buy.  sell, 
merger, 
redemp- 
tion) 

If  not  eiempt  from  disclosure                                                       1 

(2) 
Date: 
Month. 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
(if  private 
transaction) 

1     NONE  (no  reponaWe  incorae.isMls.  or 
1                tramaclions) 

1  Reber/Russell  Co.    (stock   fundi 

F 

Dividend 

" 

T 

" 

2  Dean  Witter  Tax-Free  Assets    Fund 
(money   market    fund) 

B 

Interest 

J 

T 

X 

3  World   Savings    IRA      (CD) 

^ 

Interest 

J 

T 

" 

4  World    Savings    IRA      (CD)     (S) 

^ 

interest 

J 

T 

X 

1 

5  Dean   Witter    IRA      (stock    fund] 

° 

Dividend 

T 

" 

6  Dean   Witter    IRA    IS)     (stock    fund) 

° 

Dividend 

" 

■^ 

" 

lInc/GiiiiCo<to;A-$1.0(XlorleB                    B-Sl.OOl-SJ.SCO                 C-S2.50l-$5,OOO                      D-$5.001.$15.000                     E-$15.001-Ji0.000 
(Col,  B1.D4)       F=$S0.001-$  100,000              G-JIOO.OOI-JI.000.000         HI-S1.00O.0Ol.$5,OOO,0O0        H2=S5.000.001  ormort 

50000               L-$50,00l-$  100,000               M-J10O,0Ol-$25O.0OO            N.$25O,OO|.$50O,00O 

(C01C1.D3)     O-J500.001.  J  1,000,000         Pl-$1,000,0 

01-55,000,000  l>2-$5.0O0.0Ol-$23.0OO,OOO  P3-S23,OOO,OOl-$5O,O0O,OOO  P4- $50,000,00 1  or  mote 

3  V.I  Mth  Codes:  Q-Appnual                           R-Cosl  (real  estate  only)                           S-AssessmenI                                    T-Cash/Maitet 
(Col  C2)              U=Book  Value                           V=Olhcr                                                       W=Eslimaled 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Peraon  fLcpotting 

Fogel,    Jeremy  D. 


£>aieof  Rqmn 

09/09/1997 


Vni.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

I   NONE   (No  kdditioiul  information  or  explinadons.) 


(Indicate  part  of  report.) 


SECTION  2:  Parties  and  Terms,  continued:  It  is  my  understanding  that  my  right  to  receive 
retirement  benefits  from  the  California  Judicial  Retirement  System  will  terminate  as  a  matter 
of  state  law  upon  my  assuming  office  as  a  United  States  District  Judge,  and  that  I  will  be 
entitled  only  to  a  refund  of  my  contributions  to  the  system  plus  interest.  It  should  be  noted, 
however,  that  United  States  District  Judge  Robert  Timlin  of  Riverside,  California,  has  filed  a 
lawsuit  challenging  the  constitutionality  of  the  applicable  statute  (California  Government  Code 
section  75033.4)  and  recently  prevailed  on  a  motion  for  summary  judgment.   If  this  ruling  were 
to  stand,  presumably  I  would  be  entitled  to  receive  my  accrued  benefits,  which  as  of  September 
30,  1997  would  be  sixty  percent  of  the  salary  of  a  Superior  Court  judge  annually  commencing  on 
my  sixtieth  birthday. 
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FINANCIAL  DISCLOSURE  REPORT 


Nime  of  Person  Repomng 

Fogel,  Jeremy  D. 


Dub  «f  Report 

09/09/1997 


K.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry.  1  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I.  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

1  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  stamtory  provisions  permitting  non-disclosure. 

1  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  widi  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature 


.1^ 


Any  individual  who  knowingly  and  wilftjlly  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C   App.  4.  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to; 

Committee  on  Financial  Disclosure 
Administrative  Omce  of  (he  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20S44 
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Questions  and  Answers 


Responses  of  M.Margaret  McKeown  to  Questions  From  Senator  Ashcroft 

1.  Which  current  Supreni';  Court  Justice  do  you  most  admire,  and  why'' 

Justice  Sandra  Day  O'Connor  is  the  current  Supreme  Court  Justice  whom  I 
most  admire.  Her  opinions  are  clear,  to  the  point  and  written  in  plain 
English,  making  it  easy  to  understand  the  holding  and  the  scope  of  the 
ruling.  Further,  she  has  emphasized  the  importance  of  precedent  and  stare 
decisis.  Justice  O'Connor  is  also  the  Circuit  Justice  for  the  Ninth  Circuit.  I 
had  the  opportunity  to  hear  her  speak  at  the  Ninth  Circuit  Judicial 
Conference.  I  appreciated  the  dowT'to-earth  manner  in  which  she 
approached  the  work  of  the  Supreme  Court  and  her  role  as  a  justice  and 
her  ability  to  communicate  with  clarity  and  humor. 

2.  What  Judge  or  Justice  lias  most  influenced  your  thinking  concerning  the 
constitutional  separatioa  of  powers,  and  why'' 

Judge  Learned  Hand  has  most  influenced  my  thinking  concerning  the 
constitutional  separation  of  powers.  I  first  became  interested  in  Judge 
EKand  because  of  his  opinions  in  the  intellectual  property  Held.  I  began  to 
read  his  other  writings,  including  those  where  he  succinctly  sets  out  the 
limits  on  the  judician',  the  importance  of  the  separation  of  powers 
doctnnc,  and  the  principle  that  the  judiciary  should  not  second  guess 
legislative  choices. 

3  What  docs  the  discretic  nary  power  of  ths  judiciary  mean  to  you? 

The  discretionary  poorer,  which  is  quite  limited,  generally  describes  the 
court's  supervisory  power  over  the  court  and  lawyers,  such  as  Rule  11 
sanctions,  and  the  coiut's  equitable  powers.   This  power  is  generally 
subject  to  review  for  abuse  of  discretion  and  limited  by  the  Constitution 
and  statutes. 

4.         Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to  conduct 
yourself  as  a  Judge,  and  why? 

Judge  Donald  Voorhees  (W.D.  Wa.),  now  deceased,  was  a  role  model  for 
me.  He  was  fair,  open-minded,  well-prepared,  courteous  to  the  parties  and 
counsel  and  dignified  while  being  humble.  He  was  a  model  of  the  judge  as  a 
respected  public  servant. 
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5.  Which  law  review  trticle  or  book  has  most  influenced  your  view  of  the  Uw? 

The  book  which  has  ionucnced  mc  most  during  my  practice  is  Wright  St 
Miller,  Federal  Practice  and  Procedure:  Civil.  This  authoritative  treatise 
OD  civil  procedure  has  been  a  daily  guide.  Since  the  federal  courts  are 
courts  of  limited  jurisdiction  and  since  the  current  civil  litigation  process  is 
predicated  on  the  Fedrral  Rules  of  Civil  Procedure,  the  discussion  on 
jurisdiction  and  the  inrerpretation  and  application  of  the  federal  rules  have 
shaped  my  perspective  on  civil  litigation. 

6.  What  role  do  you  think  legislative  history— by  which  I  mean  die  various 
committee  reports,  heaiing  tramscripts  and  floor  statements— should  play  m  the 
interpretatiQn  of  the  tex  t  of  a  statute? 

First  and  foremost,  the  text  of  the  statute  and  its  plain  meaning  should 
govern  interpretation  of  a  statute.  Every  effort  should  be  made  to  end  the 
inquiry  at  this  point  and  on  the  basis  of  the  statutory  language.  In  the  rare 
event  of  ambiguity,  it  may  be  appropriate  to  look  to  legislative  history.  It  is 
also  important  to  recoi^lze,  as  Justice  Scalia  has  pointed  out,  there  are 
limitations  as  to  the  reliability  and  applicability  of  various  documents  which 
•re  collectively  referred  to  as  legislative  history. 

7.  When  you  were  in  Kins  County  Superior  Court  arguing  for  a  temporary 
restraining  order  to  pre\ent  supporters  of  Initiative  608  from  gathering 
signatures,  you  were  quoted  by  Ae  Seattle  Post-Intelligence  as  saying,  "There 
are  limitations  on  what  mc  can  and  caimot  do  in  a  civilized  society."  What  did 
you  mean? 

My  reference  was  that  the  Constitution  provides  certain  guarantees,  such  as 
freedom  of  speech  and  freedom  to  participate  in  the  political  process,  and 
Washington  statuties  impose  certain  procedural  limits  on  initiatives. 

8.  In  the  Memorandum  si^iporting  your  motion  for  a  temporary  restraiiung  order 
in  the  Initiative  608  case,  you  cite  former  Oregon  Supreme  Court  Justice  Hans 
Linde  for  the  propositioa  that  the  Guarantee  Clause  "was  intended  to  protect 
citizens  against  "die  sodilen  impulses  of  mere  majorities'  through  governance  by 
representatives,  as  opposed  to  direct  governance  by  the  people  "  Do  you  know 
of  any  court  that  has  accepted  this  argiuncnt  as  a  basis  for  sustain mg  a  pre- 
election challenge  to  a  ballot  initiative? 

The  portion  quoted  was  cited  for  a  general  historical  principle.  This 
argument  was  not  meant  to  address  the  issue  of  a  pre-election  challenge 
which  is  governed  by  state  law  procedures  and  precedent.  The  precedent 
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for  such  a  pre-ballot  challenge  was  addreased  in  other  sectioiu  of  the 
memorandum.  The  state  court  trial  judge  also  said  that  a  pre-enactment 
challenge  was  viable.  The  Supreme  Court  later  invalidated  a  similar 
provision  in  Romer  v.  Evans.  517  U.S.  620  (1996).  I  am  not  aware  of  a 
court  which  has  addressed  the  Guarantee  Clause  as  a  basis  for  a  pre- 
election challenge. 

9.  Assunung  courts  should  even  make  such  detenninations,  what  criteria  do  you 
think  a  court  should  use  to  evaluate  whether  or  not  a  voter  initianvc  violates  the 
Canstitution  and,  as  a  result,  should  be  prevented  from  going  before  the  people 
for  a  vote'' 

The  initiative  process  is  an  important  right  provided  by  the  state 
constitution  and  by  sUtute  (in  the  case  of  Washington  State).  It  would  be 
extremely  rare  to  invniidate  an  initiative  and  such  review  should  be 
approached  only  with  extreme  caution.  The  court  should  first  determine 
whether  the  challenge  is  properly  before  the  court.  In  the  case  of  a  federal 
court,  the  court  shouM  not  ordinarily  be  ruling  on  the  constitutionality  of  a 
state  statute/initiative  absent  a  definitive,  controlling  interpretation  of  its 
meaning  by  a  state  court.  The  initiative  should  be  presumed  to  be 
constitutional  and  valid.  Finally,  the  court  should  review  the  matter  on  the 
narrowest  possible  grounds,  so  as  to  avoid  reaching  any  constitutional  issue. 

10.  Justice  Linde  argued  in  the  law  review  article  you  cited  in  your  Initiative  608 
Memorandum  that  coujis  should  consider  whether  an  initiative  is  directed 
against  racial,  ctimic.  linguistic,  religious,  or  social  groups  or  whether  it  appeals 
to  "majority  emotions  to  impose  values  that  offend  the  conscience  of  other 
groups  without  being  directed  at  those  groups  "  Do  you  think  these  factors 
deserve  consideration? 

The  only  appropriate  factors  are  legal  factors.  Other  factors  which  may 
relate  to  such  things  as  "social  groups,"  "emotions,"  "values"  or 
"conscience  of  other  groups"  are  not  legal  factors  appropriate  for 
consideration. 

The  Memorandum  cited  Justice  Linde's  article  for  a  narrow  proposition 
(see  Question  No.  8)  aid  did  not  adopt  or  incorporate  his  lengthy  article  as 
a  general  matter. 

1 1.  Should  voters  have  the  opponunity  to  vote  for  or  against: 

a.  an  initiative  that  seeks  to  eliminate  state-sanctioned  preferences  based  on 

race  and  gender" 
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b.  an  initiative  that  denies  public  benefits,  including  free  public  education, 

to  illegal  aliens? 

Yea.  Voters  are  free  to  select  the  topics  to  be  considered  in  the  initiative 
process,  subject  to  state  procedural  and  constitutional  requirements.  The 
Ninth  Circuit  ruled  on  the  race  and  gender  preference  matter  in  Coalition 
for  Economic  Equity  \.  Wilson.  122  F.3d  692  (9th  Cir.)  cert,  denied  118  S. 
Ct.  397  (1997). 

12.  Would  the  basis  upon  vrhich  you  sought  a  restraining  order  in  the  Washington 
initiative  cose— fear  of  h.ate  crimes  and  violence  towards  a  minority  population— 
ever  justify  b  limitation  on  the  ability  of  state  legislators  to  debate  an  issue  in 
the  state  assembly  or  senate? 

No.  The  primary  basil  for  the  restraining  order  sought  related  to 
procedural  defects  in  the  initiatives.  The  initiative  procedure  is  different 
from  the  legislative  process  and  the  same  argument  made  as  to  initiatives 
would  not  be  applicable  to  the  legislature. 

13.  In  1992.  you  signed  a  rupoit  urging  the  ABA's  House  of  Delegates  to  take  a 
position  on  the  issue  of  aboition.  At  that  time,  the  Supreme  Court  had  heard 
oral  arguments  in  Casey  but  had  not  issued  its  decision.  The  report  stated  that, 
if  the  Court  upheld  die  ?A  restrictions  on  abortion,  "legislative  aiul  judicial 
solutions  to  these  .  .  .  poblems  will  be  imperative. "  In  light  of  the  fact  that 
most  of  the  challenged  lestrictions  were  upheld,  to  you  still  believe  "judicial 
solutions"  are  necessai)'?  What  are  some  examples? 

I  did  not  write,  review,  sign  or  support  a  report  to  the  ABA  House  of 
Delegates  on  abortion.  I  had  no  role  in  the  referenced  report.  The  report 
was  not  part  of  the  resolution  I  was  asked  to  sign.  My  understanding  is  that 
the  report  was  prepared  by  the  National  Association  of  Women  Lawyers  (of 
which  I  have  never  been  a  member).  As  such,  I  did  not  take  the  positions  in 
the  report  Further,  I  do  not  view  the  role  of  the  judiciary  as  providing 
"solutions"  but  rather  ruling  on  specific  cases  before  it 

14.  The  1992  report  you  signed  compares  die  ABA's  reluctance  to  take  a  posibon 
on  abortion  with  the  ABA's  "shamefiil  neutrality  on  civil  rights  in  the  SOs  and 
605."  Many  judges  and  lawyers  resigned  from  the  Association  after  the 
abortian  resolution  was  considered.  Are  you  concerned  about  the  exteiit  to 
which  the  ABA  has  taken  positions  on  political  mancrs? 

As  noted  above,  I  did  not  sign  the  report  and  did  not  take  the  position 
quoted.  My  general  approach  abo  would  not  be  consistent  with  the  tone  of 
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the  report.  As  someone  who  believes  in  collegiality  and  consensus,  I  am 
concerned  about  the  extent  to  which  the  ABA  has  taken  positions  on  matters 
which  some  consider  political.  I  think  it  is  appropriate  for  the  ABA  to 
examine  its  policy  in  light  of  the  concerns  raised  in  recent  years  by  many  of 
its  members.  My  activities  In  the  ABA  reflect  my  own  belief  that  the 
organization  is  moat  useful  as  a  professional  organization.  I  have  focused  on 
my  substantive  areas  'if  practice  My  participation  has  focused  on  such 
things  ai  speaking  at  ii  National  Deposition  Institute,  participating  in  a 
panel  on  corporate  counsel  issues,  speaking  on  Qaubert  and  antitrust 
experts,  and  serving  as  Vice  Chair  of  the  Antitrust  Section  annual  meeting 
program. 

IS.       What,  in  yotir  view,  is  :hc  single  most  important  right  not  protected  by  the 

Constitutioii?  In  other  words,  are  there  any  rights  that  as  a  policy  matter  you 
would  like  to  be  protected  by  the  Constitutioii,  but,  in  your  view,  are 
nonetheless  not  secured  by  the  Constitution? 

The  Constitution  is  a  clear,  well-written  document  that  has  served  us 
well  for  over  two  hundred  years  with  limited  amendments.  I  do  not 
believe  there  are  any  important  rights  not  protected  by  the 
Constitution. 
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Senator  Hatch. 


A3  Chair  of  the  ACLU  Legal  Cennmittee,  were  you  asked  by  the  ACLU  to  give 
your  opinion,  legal  or  otherwise,  on  any  issues  or  positions? 

No.  .     ^  "■ 

If  so,  which  issues/positions? 

Have  you  ever  played  nny  ofilcial  or  legal  role  in  deciding  which  issues  the 
ACLU  will  litigate  and 'or  advocate? 

When  I  was  Chair  of  the  ACLU  of  Washington  Legal  Cammittee,  I  oversaw 
committee  meetings  where  the  staff  and  volunteer  attorneys  presented 
potential  cnaca  for  discussion.  Any  approval  to  litigate  or  to  address  specific 
issues  was  made  by  the  Board  of  Directors.  I  never  served  on  the  Board  of 
Directors  or  in  any  policy  role. 

If  so,  which  issues? 

Have  you  ever  played  itoy  official  or  legal  role  in  deciding  which  position  the 
ACLU  will  take  on  an  issue? 

No. 

If  so.  which  pos  ition  and  issue? 

Are  there  any  views  or  positions  espoused  by  die  ACLU  with  which  you 
disagree? 

If  so,  which  ones? 

I  am  not  a  member  of  the  ACLU.  I  do  not  know  the  details  of  positions  of 
the  ACLU.  In  responding  to  this  question,  I  learned  that  the  ACLU  has  a 
policy  guide  which  covers  more  than  SOO  policies.  I  have  never  seen  this  or 
any  similar  manual  as  I  have  never  had  any  policy  role  on  any  ACLU 
issues. 
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Senator  Graaaley. 


1  Ms  McKeown,  it  is  my  understanding  that  you  were  heavily  involved  with  the 

Ninth  Circuit's  gender  bias  usk  force.  I  have  several  questions  concerning  your 
involvement  with  this  task  force  and  the  final  report  it  issued  on  gender  bias 
The  gender  bias  report  has  been  used  by  some  to  argue  for  afBnnative  action 
and  qaoU  programs  based  on  the  alleged  existence  of  gender  bias  in  the  Ninth 
Circuit  court  operation:;. 

At  my  request,  the  General  Accounting  Office  reviewed  the  final  report  for 
methodological  soundness.  The  GAO  concluded  that  this  report  was  not 
methodologically  soun.l  and  purported  to  draw  conclusions  which  could  not  be 
supported  based  on  the  facts. 

a.  How  did  you  coTie  to  be  involved  with  the  gender  bias  task  force  and 
what  was  your  job  title? 

The  task  force  was  crt-ated  by  the  Ninth  Circuit  under  the  leadership  of 
then  Chief  Judge  Cl'ifTord  Wallace.  1  wai  asked  by  Judge  John 
Coughenour,  now  Chi«f  Judge  of  the  Western  District  of  Washington,  to  be 
amemberoftheUskrorce.  (See  attached  letter.)  I  had  no  title  other  than 
"member."  I  was  formally  appointed  as  a  member  of  the  task  force  by  the 
Ninth  Circuit  Judicial  Council.  I  considered  it  an  honor  to  be  asked  to 
serve  the  court.  I  believe  I  was  chosen  because  I  had  served  as  President  of 
the  Federal  Bar  Association  of  the  Western  District  of  Washington  and  the 
judges  in  my  district  had  also  chosen  me  as  a  lawyer  representative  to  the 
Ninth  Circuit  Judicial  Conference. 

b.  What  role  did  ynu  play  in  writing,  reviewing,  or  editing  the  final  report^ 

As  a  member  of  the  Tusk  Force,  I  did  not  draft  or  write  the  report  but,  like 
others  on  the  committee,  I  participated  in  a  general  review  of  the  report. 
The  portions  of  the  report  based  on  quantitative  data  were  written 
primarily  by  Dr.  Deborah  Hcnaler.  a  committee  member  and  social  scientist 
at  RAND  who  volunteered  her  time.  The  portions  of  the  report  on 
substantive  law,  such  as  bankruptcy,  were  written  by  volunteer  lawyers  and 
judges  listed  in  those  .•.cctions. 

c.  What  is  your  response  to  the  GAO's  report,  which  basically  said  your 
study  had  no  basis  for  its  conclusions?  Given  that  the  GAO  determined 
Aat  the  study  h?d  little,  if  any.  merit,  what  use  is  the  task  force  report, 
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and  what  did  the  taxpayers  get  for  the  tens  of  thousands  of  dollars  spent 
on  it? 

The  Ninth  Circuit  report  was  not  intended  to  be  a  comprehensive  report  on 
gender  bias  but  rather  a  survey  as  to  the  effects  of  gender  in  the  Ninth 
Circuit.  The  report  was  not,  in  my  view,  intended  to  be  a  basis  for  any 
quota  or  afHrntativc  action  program.  The  purpose  of  the  report  was 
educational  and  informational.  As  the  GAO  report  noted,  "each  of  these 
studies  contains  useful  descriptive  data  about  court  operations  and  the 
perceptions  of  court  participants  in  the  effect  of  gender  . . . ." 

The  GAO  also  concluded  that  the  study  "provides  a  variety  of  useful 
descriptive  data  and  some  statistical  data  that  can  serve  as  baseline 
measures  for  future  di:scriptive  studies  in  these  Circuits"  and  that 
"(o]veraII,  the  methods  selected  in  each  study  were  appropriate  for 
describing  court  participants'  perceptions  and  experiences  about  court  work 
life." 

I  am  not  a  social  scientist,  so  it  would  be  diiTicult  to  determine  the  merits  of 
any  dispute  over  methodology.  I  believe  the  report  is  worthwhile  in 
providing  background  data  on  the  effects  of  gender  in  the  Ninth  Circuit  and 
contributing  to  the  understanding  of  the  judiciary,  lawyers  and  the  public 
on  this  issue.  The  report  is  the  product  of  thousands  of  hours  of  volunteer 
help  to  the  Circuit  by  fudges,  academics  and  lawyers.  There  was  no  usk 
force  staff  and  my  undentanding  is  that  most  of  the  funds  went  to  printing 
and  mailing.  Both  Justice  O'Connor  and  Judge  Wallace  praised  the  report 
which  was  overwhelmingly  adopted  by  the  Ninth  Circuit  Judicial 
Conference. 

d.         Do  you  believe  rhat  gender  bias  is  a  problem  in  the  Ninth  Circuit,  which 
you  will  be  serving  on  if  confiimed,  and  if  so,  what  do  you  base  your 
opinion  on? 

The  report  noted  that  most  attorneys,  male  and  female,  believe  they  are 
treated  fairly  by  the  courts.  I  share  that  view.  The  report  does  underscore 
that  equal  treatment  in  the  courts  is  a  concern  for  all  judges  and  lawyers.  I 
do  not  believe  the  repurt  documents  definitive  evidence  of  bias,  nor  was  it 
intended  to,  but  that  effects  of  gender  are  often,  by  way  of  short  hand, 
referred  to  as  gender  bias. 

You  mentioned  your  rclc  supporting  the  American  Bar  Association's  adoption 
of  a  pro-choice  stance.  What's  your  position  on  the  ABA  taking  this  posihon 
now? 
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The  resolution  I  ligneil  was  a  reflection  of  Supreme  Court  precedent.  As  to 
the  aba's  involvement,  I  have  indicated  that  in  light  of  concerns  raised  in 
recent  years  by  ABA  members,  including  Senator  Hatch,  that  it  is 
appropriate  for  the  AHA  to  take  a  hard  look  at  its  approach  on  taking 
positions  on  such  Issues. 

a.  What  is  yovir  view  on  state  efforts,  such  as,  but  not  limited  to,  parental 
notification  law; ,  to  restrict  the  light  to  abortions? 

I  would  follow  the  precedent  of  the  Supreme  Court  on  this  and  any  other 
legal  issue.  In  Planned  Parenthood  v.  Casey.  SOS  U.S.  833  (1992),  the 
Supreme  Court  reaflii-med  "that  a  State  may  require  a  minor  seeking  an 
abortion  to  obtain  the  consent  of  a  parent  or  guardian,  provided  that  there 
u  an  adequate  judicial  bypass  procedure." 

b.  What  is  your  understanding  of  the  Supreme  Court's  "undue  burden" 
standard  in  regaid  to  Roe  v.  Wade? 

In  Casey,  the  Supremi:  Court  noted  that  "it  must  be  remembered  that 
Roe  V.  Wade  speaks  with  clarity  in  establishing  not  only  the  woman's  liberty 
but  also  the  State's  'important  and  legitimate  interest  in  potential  life.'" 
(citation  omitted).  The  Court  rejected  Roe  v.  Wade's  trimester  framework, 
recognizing  that  "in  practice  it  undervalues  the  State's  interest  in  the 
potential  life  within  the  woman."  Thus,  a  state  law  that  has  a  valid  purpose 
but  may  have  the  incidental  effect  of  making  an  abortion  more  expensive  or 
more  difficult  to  obtain  is  not  a  basis  for  invalidation.  States  have 
substantial  flexibility  in  establishing  a  framework  in  this  area  and  the  laws 
will  be  reviewed  under  an  "undue  burden"  standard.  There  is  no 
unqualifled  right  to  atortion.  The  undue  burden  standard  relates  to 
whether  a  "state  regulation  imposes  an  undue  burden  on  a  woman's  ability 
to  make  this  decision.  . .  ."  and  places  a  "substantial  obstacle"  in  her  path 
"before  the  fetus  attains  viability." 

You  also  spoke  about  >  our  role  as  a  lead  counsel  representing  the  ACLU  in  a 
suit  to  keep  two  citizen  iiutiatives  from  getting  onto  the  Washington  ballot. 
You  have  been  quoted  as  saying  initiatives  intruded  upon  judicial  powers. 
What  did  you  mean  by  that  statement? 

Under  Washington  law,  an  initiative  must  be  legislative  in  nature.  To  the 
extent  the  initiatives  offered  judicial  or  constitutional  interpretations,  such 
as  the  meaning  of  the  Equal  Protection  Clause,  we  argued  that  they  were 
judicial  rather  than  legislative.  As  a  matter  of  information,  I  did  not 
represent  the  ACLU  in  the  litigation. 
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According  to  a  newspaper  article  quoting  other  attorneys  involved  in  the  case, 
you  reportedly  defienJded  as  "educational"  the  tactics  of  gay  rights  groups  who 
physically  disrupted  and  obstructed  volunteers  who  attempted  to  collect 
signatures  for  the  ballot.  Do  you  continue  to  believe  that  these  tactics  were 
"educational?" 

I  believe  this  news  report  is  erroneous.  I  did  not  participate  in  any 
litigation  or  activity  involving  the  tactics  of  groups  involved  in  the  signature 
gathering  process. 

My  involvement  was  as  an  attorney  representing  the  Washington 
Association  of  Churches  (>  broad  association  of  churches  including 
Methodists,  Catholics.  Baptists  and  Presbyterians)  on  the  ballot  initiative 
issue.  I  was  not  involved  in  any  activity  relating  to  gathering  of  signatures 
and,  as  a  matter  of  principle,  would  not  endorse  any  physical  disruption  or 
obstruction  of  those  gathering  initiative  signatures  on  any  issue. 

In  your  opinion,  did  ycur  defense  of  these  tactics  have  the  effect  of  infringing 
on  the  volunteers'  First  Amendment  rights?  Did  physically  hindering  these 
voltinteers  from  attempting  to  infonn  other  citizens  of  their  opinion,  and 
possibly  getting  signatures,  infringe  on  these  volunteer's  First  Amendment 
rights? 

I  was  not  involved  in  any  defense  of  signature  gathering  tactics  or 
procedures.  My  resp'inse  to  Question  No.  4  addresses  this  issue. 

Do  you  believe  "judicial  activism"  exists?  If  so,  what  is  your  definition  of 
"judicial  activism"  and  please  cite  examples  of  where  it  has  taken  place. 

Yes.  Judicial  activism  is  reflected  in  the  failure  to  acknowledge  that  the 
federal  courts  are  courts  of  limited  jurisdiction,  that  the  role  of  the  judiciary 
is  to  decide  specific  cases  in  controversy,  not  to  legislate  or  make  policy,  and 
that  the  courts  are  bound  by  the  clear  language  of  the  Constitution,  statutes 
and  precedenL 

Examples  of  judicial  activism  include  instances  where  the  court  shows  a 
disregard  for  precedenL  Another  example  comes  from  the  Supreme  Court's 
Lochner-era  cases. 
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UNITED  STATES  DISTRICT  COURT 

WCSTBMN  OiarniCT  or  W«3MINaTON 
UMITCO  STATES  COUnr   HOUSE 
9!«TTLI.  tMASHINCTON  aaio* 

JOHN  c  couaMiNOua 

u..T>s  (T.rai  ...raicT  iuaci  UP*!  B*S-««a« 

April  25.  1997 


The  Honorable  Onin  Hatch 
United  States  Senate 
Washington  DC  20S10 


Dear  Senator  Hatch: 

I  understand  a  question  regarding  Margaret  McKeown's  nomination  to  the  Ninth 
Circuit  Court  of  Appeals  has  arisen  due  in  pan  to  her  service  on  the  Ninth  Circuit  Gender 
Bias  Task  Force. 

I  obviously  can  take  no  position  regarding  Ms.  McKeown's  nomination,  however, 
I  do  feel  as  the  former  Chair  o;:  the  Ninth  Circuit  Gender  Bias  Task  Force  that  I  should 
inform  you  thai  Ms.  McKeown  ;eTved  on  the  Task  Force  at  my  personal  request.  Having 
been  asked  to  perform  this  function  as  a  service  to  the  Court,  it  seems  inappropriate  that 
this  should  be  an  impediment  tc  her  nomination. 


Very  tnily  yours, 

John  C.  Coughenour 
United  States  District  Judge 


cc:      Senator  Slade  Gonon 
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Senitor  Thunnon^ 

1  Ms.  McKeown,  yoo  steted  dining  your  hearing  testimony  that  the  American  Bar 

Association  should  taki:  a  very  hard  look  at  whether  it  should  take  positions  on 
controversial  social  issues,  such  as  a  position  on  abortion  that  you  advocated  in 
a  proposed  ABA  resolution  in  August  1992.  If  you  were  a  member  of  the 
House  of  Delegates  tooAy  and  were  presented  with  a  resolution  that  would 
require  die  ABA  to  remain  neutral  on  controversial  social  issues  like  abortion  or 
needle  exchange  prognons,  do  you  believe  you  would  support  or  oppose  this 
resolution?  If  you  would  support  it,  please  explain  how  your  views  have 
changed  since  August  1 992. 

I  believe  I  would  support  a  resolution  that  the  ABA  remain  neutral  on  issues 
like  abortion.  Since  the  time  I  was  asked  to  support  that  resolution,  almost 
six  years  ago,  I  have  observed  the  impact  on  the  organization  as  a  result  of 
membership  divisions  about  when  the  ABA  should  take  positions.  Because  I 
believe  the  ABA  is  most  effective  when  it  focuses  on  administration  of 
justice  and  lawyers  and  the  practice  of  law,  I  would  favor  the  ABA  putting 
its  resourcea  and  energy  on  these  matters. 

2.         In  February  1997,  die  yVmerican  Bar  Association  adopted  a  resolution 

recommending  that  Federal  and  state  jurisdictions  stop  imposing  the  death 
penalty  tmtil  various  ABA  guidelines  are  adopted,  such  as  some  regarding 
competence  of  counsel    Do  you  agree  with  the  ABA  that  a  moratorium  should 
be  placed  on  the  imposition  of  the  death  penalty? 

No,  I  do  not  agree  that  a  moratorium  should  be  placed  on  imposition  of  the 
death  penalty. 

3  Are  you  aware  of  any  official  positions  of  the  American  Bar  Association  on 

public  policy  issues  as  adopted  by  the  House  of  Delegates  during  your 
involvement  with  the  A3A  that  you  do  not  agree  with? 

I  do  not  have  records  nor  have  I  kept  documents  which  refer  to  policy 
decisions  adopted  during  my  tenure  in  the  House  of  Delegates.   It  is  likely 
that  I  would  have  disagreed  with  the  ABA  on  some  subjects. 

4.         The  American  Bar  Assooiation  states  that  one  of  its  primary  missions  is  to  serve 
as  the  national  representative  of  the  legal  profession    Do  you  believe  the  ABA 
has  substantially  achieved  this  goal? 
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The  ABA  hai  been  successful  in  providing  ■  national  forum  for  lawyers  to 
exchange  professional  views  and  information.  The  legal  education 
opportunities  and  work  carried  out  by  the  substantive  sectioni,  such  as  the 
Antitrust,  Tax  and  Intellectual  Property  Sections,  are  reflective  of  the  role 
of  the  ABA  as  a  natioral  association  of  lawyers. 

Some  in  the  Congress  believe  that  a  ttree  judge  panel  should  be  required  to 
overturn  a  voter  initiative  that  is  paased  by  a  state.  Do  you  believe  that  a  panel 
of  three  Federal  judges  should  rale  on  voter  irutiatives,  or  do  you  believe  this 
would  be  an  unwarranted  interference  in  the  independence  of  the  judiciary? 

I  believe  thii  is  an  arei  for  deference  to  Congressional  action. 
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Senator  Seaatona: 

Pleu»e  identify  myone  who  helped  you  answer  the  following  questions    (Sta£f  at  the 
Legal  Foundation  of  Washington  provided  the  data  for  Question  Nos.  13-15.) 

1.  In  your  opinion,  what  is  the  greateat  Supreme  Court  decision  in  American 
history? 

Marburv  v.  Madbon.  S  U.S.  137  (1803). 

2.  What  is  die  worst  Supreme  Court  decision? 
Pleaav  v.  Fergusoti.  163  U.S.  S37  (1896). 

3.  Which  Supreme  Court  Justice  or  federal  judge  has  most  infhicoiced  your  judicial 
philosophy? 

Justice  Sandra  Day  O'Connor 

You  have  been  nominated  to  an  Ardcle  III  judgeship.  As  you  know.  Article  m 
describes  the  relationship  bcnvecn  Congress  and  the  federal  courts. 

Article  III,  Section  1  oj'the  Constitution  provides  tiiat  "the  judicial  power  of  the 
United  States,  shall  be  vested  in  one  supreme  Court,  and  in  such  inferior  Courts  as 
Congress  may  from  time  to  lime  ordain  and  establish" 

4.  Do  yon  believe  tiiat  Ccngress  has  the  power  under  Article  m  to  limit  the 
jurisdiction  of  title  lower  federal  courts,  provided  it  does  so  in  an  otherwise 
constitutional  fashion? 

Yes.  Congreas  clearly  has  the  power  under  Article  III  to  limit  jurisdiction 
of  the  lower  federal  courts. 

5.  Last  year.  Congress,  using  its  power  Ainder  Article  III,  restricted  the  discretion 
of  the  lower  federal  courts  to  micro-manage  state  prisons  when  it  passed  the 
Prison  Litigation  Reform  Act. 

Do  you  have  any  concerns  about  the  constitutionality  of  the  Prison  Legal 
Reform  Act? 

The  Prison  Litigation  Reform  Act  is  preaumed  constitutional.  I  have  no 
personal  or  pbiloaopbical  views  which  are  Inconsistent  with  the  Act  but,  as 
in  all  cases,  my  personal  views  would  be  irrelevant  in  reviewing  cases  under 
the  Act 
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6.  In  your  legal  opinion,  i:.  the  1995  Habeas  Coqjus  Reform  constitutional? 

The  Habeas  Corpus  Beform  contained  in  the  Antiterrorism  and  Effective 
Death  Penalty  Act  of  }.996  is  presumed  constitutional.  In  addition,  in  Felker 
V.  Turpin.  116  S.Ct  2J33  (1996),  the  Supreme  Court  rejected  a 
constitutional  challenf^e  under  the  Suspension  Clause.  I  have  no  personal  or 
philosophical  views  which  are  inconsistent  with  the  changes  in  procedures 
and  other  provisions  of  the  Act  but,  as  in  all  cases,  my  personal  views  would 
be  irrelevant  in  reviewing  cases  under  the  Act. 

7.  If  confirmed,  you  will  )>rcside  over  many  employment  discrimination  cases  as  a 
federal  judge. 

In  a  suit  challenging  a  (;ovcmment  racial  preference,  quota,  or  set-aside,  will 
you  follow  the  1995  Atlarand  v.  Pena  decision  and  subject  that  racial  preference 
to  the  strictest  judicial  :;crutiny? 

Yes.  I  will  follow  the  Supreme  Court's  dear  precedent  in  this  area.  The 
Ada  rand  v.  Pena  decision  makes  clear  that  race-based  categories  are 
suspect  and  subject  to  strict  Judicial  scrutiny. 

8.  In  your  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute 
to  survive  strict  scrutiny? 

Under  Adarand  v.  Pena.  race^based  classifications  must  be  subjected  to 
"detailed  examination  both  as  to  ends  and  as  to  means."  For  a  government 
program  or  statute  to  survive  strict  scrutiny  and  to  meet  the  requirement 
that  any  race-based  action  be  narrowly  tailored  to  meet  a  compelling  state 
interest  is  a  high  standard  of  review. 

9.  As  a  matter  of  constitutional  law,  do  yon  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  ^e  judiciary  than  laws  enacted  by  legislatures? 

Voter  referenda  should  enjoy  the  same  presumption  of  validity  and 
constitutionality  as  legislative  enactments  and  should  not,  because  they  were 
enacted  by  voters,  be  subjected  to  more  scrutiny. 

10.  You  argued  in  your  mtmo  regarding  ttue  homosexual  rights  initiative  that  the 
Republican  G\iaxanty  Clause  prohibits  "initiatives  tiiat  violate  the  principle  of 
equal  participation  by  lU  qualified  voters  in  the  political  process  " 

Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  the 
Republican  Guaranty  (Clause,  or  any  other  constitutional  provision? 
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According  to  the  Ninth  Circuit  in  Coalition  for  Economic  Equity  v.  Wilson. 
122  FJd  692  (9th  Cir.)  cert,  denied  118  S.  Ct.  397  (1997  ),  Proposition  209 
addreitcd  race  and  gender  in  a  neutral  fashion  and  was  not  a  violation  of 
the  Equal  Protection  Clause.  It  would  be  inappropriate  for  a  federal  court 
to  address  this  issue  under  the  Republican  Guaranty  Clause  since  that 
would  be  a  nonjusticiable  political  question  under  Baker  v.  Carr. 

11.  If  not,  how  do  you  distinguish  it— in  teims  of  the  Republican  Guaranty  Clause— 
from  the  initiative  you  :ittacked? 

As  a  federal  court  nominee,  It  would  be  inappropriate  to  render  an  opinion 
on  initiatives  or  referenda  which  could  come  before  the  court  in  the  same  or 
similar  configuration.  By  way  of  general  information*  I  note  that  the 
initiatives  in  Washington  were  very  different  in  scope  and  subject  from 
Proposition  209.  Further,  the  challenge  made  in  the  Washington 
Association  of  Churches  litigation  was  a  state  court  process  challenge,  not  a 
federal  court  challenge  to  a  state  initiative. 

12.  Recendy,  the  American  Civil  Liberties  Union  (ACLU)  sued  the  City  of  Chicago 
over  the  city's  sponsorship  of  the  Boy  Scouts.  The  ACLU  argued  that  the  city's 
involvement  widi  the  £  oy  Scouts  violates  the  Establishment  Clause  because  the 
Boy  Scouts  rcqoire  a  rtligious  oath.  The  ACLU  fiutheT  argued  that  the  Boy 
Scouts'  ban  on  admittirg  homosexuab  is  dischminatoiy.  The  city  of  Chicago 
severed  ties  with  the  B  >y  Scouts  to  settle  the  ACLU  lawsuit 

Do  you  agree  wi^  die  ACLU  that  state  or  local  government  involvement  with 
the  Boy  Scouts  violateii  the  Establishment  Clause  because  of  the  Boy  Scouts' 
religious  oath?  Do  yoii  agree  with  the  ACLU  that  the  Boy  Scouts'  ban  on 
homosexuals  constitut(.s  nnlawftil  dischmination? 

As  a  Girl  Scout  leader  and  former  National  Board  member,  I  have  been  a 
supporter  of  youth  organizations  like  the  Boy  Scouts.  I  am  not  familiar  with 
the  facta  in  the  case  n^erenced.  I  have  also  read  that  similar  issues  related 
to  the  Boy  Scouts  are  currently  pending  in  courts  within  the  Ninth  CircuiL 
Becauae  the  issues  raised  by  the  question  could  come  before  the  Ninth 
Circuit,  it  would  be  inappropriate  to  render  an  advisory  opinion  or  view. 
Also,  as  in  all  cases,  my  personal  views  would  not  be  a  factor  in  any 
decision. 

13 .      In  your  capacity  as  a  member  of  die  Board  of  Directors  and  as  President  of  the 
Legal  Foundation  of  V^ashington.  were  you  involved  in  distributing  funds  to  pro 
bono  causes  and  non-profit  organizations?  If  so,  were  there  limits  on  the  types 
of  litigation  that  the  recipients  could  conduct? 
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Under  order  of  the  W:«shington  State  Supreme  Court,  the  Legal  Foundation 
of  Washington  providt^d  grants  to  bar  aisociation  pro  bono  programs  and  to 
nonprofit  organizations.  Under  guidelines  approved  by  the  WashingtoD 
State  Supreme  Court,  the  funds  were  limited  to  use  in  civil  legal  services  for 
low  income,  volunteer  (pro  bono)  attorney  representation  for  low  income, 
law-related  education  and  alternative  dispute  reaolution  programs.  The 
Foundation  did  not  fund  political  or  religious  organizations.  It  is  my 
understanding  that  the  federally  funded  legal  services  organizations  that 
received  funds  abided  by  any  restrictions  placed  on  them  by  the  federal 
government,  whether  the  money  came  from  the  Legal  Foundation  or  the 
federal  governmenL 

14.       Would  you  please  provide  a  list  of  the  oigaoizatioas  to  whom  the  Legal 
Foundation  of  Washin^^'ton  gave  funds  during  your  Tenure  on  the  Board  of 
Directors  and  as  President?  Were  you  otherwise  affiliated  with  any  of  these 
organizations  that  received  fiinds? 

Attachment  A  is  a  list  of  organizations  that  received  funds.  I  was  not 
affiliated  with  any  of  the  organizations  that  received  funds,  except  to  the 
extent  I  was  a  member  of  the  Washington  State  Bar  Association  and  the 
Seattle-King  County  liar  Association. 


15. 


Would  you  please  describe  the  litigation  and/or  advocacy  activities  that  were 
conducted  by  these  groups  with  funds  from  the  Legal  Foundation  of 
Washington? 


The  Legal  Foundation  did  not  attempt  to  match  funding  with  specific 
litigation  or  advocacy.  The  organizations  were  limited  to  projects  within 
the  guidelines  approvisd  by  the  Washington  State  Supreme  Court  or  the 
federal  government  .Vs  a  general  matter,  funds  were  used  primarily  to 
provide  individual  le^al  services  in  family  law,  domestic  violence,  landlord- 
tenant,  immigration  and  unemployment  cases;  to  provide  law-related 
education  to  schools;  and  to  create  alternate  dispute  resolution  programs. 


■16. 
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LEGAL  I OUNDATION  OF  WASHINGTON 
GRANT  RECIPIENTS 


BcQtoQ-Fnnklin  County  Bar  Association 

Benton-Franklin  Legal  Aid  S-jciety 

Catholic  Comnnmity  Service.: 

Center  for  Democratic  Renewal.  Northwest  Office 

Centre  Cimpesino  Ixnmigraticm  Project 

Chelan^Douglas  Coimiy  Leg;  J  Aid 

Chrestos  Counseling  Center 

Church  Council  of  Greater  Seattle 

Clallam  County  Pro  Bono  Legal  Services  Project 

Claii:  County  Bar  Associatioa 

Common  Ground 

Community  Action  Center  o1"  Whitman  County 

Community  Boards  of  Spokane 

Commimity  Service  Center  far  die  Deaf  and  Hard  of  Hearing 

Dispute  Resolution  Center 

Dispute  Resoliuion  Center  of  Kitsap  County 

Dispute  Resolution  Center  o:\  Seattle-King  County 

Dispute  Resolution  Center  of  Snohomish  County 

Dispute  Resolution  Center  o  f  Spokane  County 

Dispute  Resolution  Center  o  f  Thurston  County 
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Eastsidc  Legad  Assutance 

Education  Law  Project 

Evergreen  Legal  Services 

Fremont  Public  Association 

Gonzaga  Law  School,  UDive5ity  Legal  Assistance 

Grant  County  Conummity  Action  Council 

Grays  Harbor  County  Bar  Association 

Housing  Trust  Fund  Coalition 

Iminigration  Project  of  NW  C:hicano  Radio  NetwoA 

International  Rescue  Committee 

Island  County  Bar  Association 

Joint  Legal  Task  Force  on  Central  American  Refugees 

Kitsap  County  Bar  Association 

Law  Students  Civil  Rights  Research  Council 

Legal  Action  Center 

Lewis  County  Bar  Associaticin 

Mediation  Consortium  ofWiishington  State 

National  Lawyers  Guild  Stmaner  Projects  Committee 

Northeast  Washington  Rural  Resources  Development  Association 

Northwest  Immigrant  Legal  Services 

Nortiiwest  Intertiibal  Court  System 

Northwest  Women's  Law  Center 

NW  Chicano  Radio 
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Okanogan  County  Coinmiiiiit>'  Action  Council 

Opportunity  Council-Voluntc>n- Lawyer  Program 

Puget  Sound  Legal  Assistance  Foundation 

San  Juan  County  Bar  Association 

San  Juan  County  Bar  Pro  Bor.o 

Seattle-King  County  Bar  Association  and  Its  Programs 

Seattle  King  County  Bar  Association  Family  Law  Center 

Seattle  King  Coimty  Bar  Association  Neighborhood  Legal  Information  and  Referral 
Clinics 

Seattle  King  County  Bar  Association  Volunteer  Legal  Services 

Seattle  Tenants  Union 

Seattle  Translation  Center 

Skagit  Community  Action  A|;ency 

Skagit  Cotmty  Bar  Association 

Skagit  County  L«gal  Aid  I*rogram 

Skokomish  Indian  Tribe 

Snohomish  County  Legal  Sei-vices 

South  Sound  Advocates 

Spokane  Bar  Association 

Spokane  Bar  Association  Family  Law  Center 

Spokane  Bar  Association  Pro  Se  Clinic 

Spokane  County  Bar  Association  Pro  Bono  Program 

Spokane  Legal  Services  Center 
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Tacoma-Piercc  County  Bar  Aisociation 

Tacoma-Pierce  County  Bar  Association  Pro  Bono  Program 

Tenants  Union 

The  Opportunity  Council  Volunteer  Lawyer  Program 

Thurston  County  Bar  Association 

Today's  Constitution  and  Yon 

Unemployment  Law  Project 

United  Indians  of  All  Tribes 

University  of  Puget  Sound  Ltiw  School 

WA  Center  for  Law  Related  Education  LKE  Clearinghouse 

Washington  Council  on  Crime  and  Delinquency 

Washington  Immigration  Project 

Washington  State  Bar  Association 

Washington  State  Special  Education  Coalition,  Education  Law  Project 

Washington  State  Bar  Association  Shelter  Network 

Whatcom  County  Bar  Association 

Whatcom  County  Bar  Association  Pro  Bono  Program 

Whitman  County  Bar  Association 

Whitman  Regional  Planning  &  Resource  Council 

Women  Judges  of  Washington  State  History  Project 

Yakima  Bar  Association/YV/CA  Pro  Bono  Project 

YMCA/Youih  and  Government 

YWCA  of  Kitsap  County 
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ywCA- Yakima  Bar  Pro  Bone  Program 
YWCA- Yakima  Bar  Domcstit;  Legal  Aid  Project 
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QU&STXONS  FROM  SEMIkTOIt  SB65XOHS 
AMSWERgP  BY  JODGK  RICEUOU?  L.  YOPWC 

Please   identify   anyone   who   helped  you   answer   the   following 
questions . 

IJo  one  helped  me  answer  these  questions . 

1.  In  your  opinion,  what  is  the  greatest  Supreme  Court  decision 
in  American  history? 

A  very  important  and  historic  decision  was  made  by  the  Supreme 
Court  in  the  case  of  The  Dnited  States  of  America  vs.  Nixon.  This 
case  stood  for  and  reaffirmed  the  basic  principle  in  our  country 
that  no  person  is  above  the  law  even  if  that  person  happens  to  the 
the  President  of  the  United  States. 

2 .  What  is  the  worst  Supreme  Court  decision? 

I  belieife  the  worst  Supreme  Court  decision  was  che  war-time 
case  of  Korematau  V3 .  United  States .  This  case  validated  laws 
excluding  citizens  of  Japanese  descent  from  certain  areas  on  che 
west  coast  of  the  United  Scatea  at  the  beginning  of  World  War  II. 
These  laws  were  valid  even  as  to  citizens  of  Japanese  descent  whose 
loyalty  to  the  United  States  was  unquestioned. 

3 .  Which  Supreme  Court  Justice  or  federal  judge  has  mosc 
influenced  your  judicial  philosophy? 

I  greatly  admire  Judge  Learned  Hand,  who  was  a  strong  advocate 
of  judicial  restraint.  Judge  Hand  believed  in  the  Constitutional 
separation  of  powers  and  that  the  judicial  branch  should  not 
substitute  its  opinion  for  that  of  the  elected  branches  of  our 

government . 

You  have  been  nominated  to  an  Article  III  judgeship  .  As  you 
know,  Article  III  describes  the  relationship  between  Congress  and 
the  federal  courts. 

Article  III.  Section  1  of  che  Constitution  provides  that  "the 
^judicial  power  of  the  United  States,  shall  be  veetad  in  one  supreme 
Court ,  and  m  such  inferior  Courts  as  Congress  may  from  time  to  lime  ordain  atui  establish.  " 

4.  Do  you  believe  that  Congress  has  the  power  under  Article  III 
to  limit  the  jurisdiction  of  the  lower  federal  courts,  provided  it 
does  .'^o  in  -an  otherwise  constitutional  fashion? 
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Yea,  the  Constitution  provides  that  the  Congress  has  the 
responsibility  for  making  our  laws  and  as  those  laws  are  made  they 
are  presumed  to  be  constitutional. 

Last  year.  Congress,  using  its  power  under  Article  III. 
restricted  the  discretion  of  the  lower  federal  courts  to  micro- 
manage  state  prisons  when  it  passed  the  Prison  Litigation  Reform 
Act  . 

5.    Do  you  have  any  concerns  about  the  constitutionality  of  the 
Prison  Legal  Reform  Act? 

No,  the  Prison  Litigation  Reform  Act  as  passed  by  the  Congreso 
is  legislation  that  is  presumed  to  be  constitutional . 

c  .    In  youi   legal  opinion,   is  the  1995  Habeas  Corpus  Reforn; 
constitutional? 

Yes,  the  1996  Habeas  Corpus  Reform  Act  ae  enacted  by  the 
Congress  is  presumed  to  be  constitutional  and  the  federal  courts 
are  to  apply  and  interpret  the  law  as  written  by  the  Congress . 

If  confirmed,  you  will  preside  over  many  employment 
discrimination  oases  as  a  federal  judge. 

1  .  In  a  suit  challenging  a  government  racial  preference,  quota, 

or  set-aside,  will  you  follow  the  1995  Adarand  v.  Pena  decxsion  and 
subject  that  racial  preference  to  the  strictest  judicial  scrutiny? 

Yes.  if  I  am  confirmed  as  a  federal  judge,  I  will  follow  the 
precedent  established  by  Adarand  v .  Fena -  The  Adarand  decision 
requires  that  race  or  gender  based  classifications  be  examined  by 
the  court  using  the  standard  of  strict  scrutiny. 

8.  In  your  legal  opinion,  how  difficult  is  it  for  any  government 
program  or  statute  to  survive  strict  sczn^tiny? 

Strict  scrutiny  is  the  highest  judicial  review  standard 
imposed  by  Supreme  Court  precedent  and  must  be  carefully  applied  to 
any  government  program.  If  the  program  classifications  pass  the 
strict  scrutiny  standard,  any  remedy  must  be  narrowly  tailored  tc 
satisfy  the  interest  the  government  program  seejcs  to  address. 

9-  Aa  a  matter  of  constitutional  law,  do  you  believe  that  voter 
referenda  should  be  scrutinized  more  closely  by  the  judiciary  than 
laws  enacted  by  legislatures? 

No,  voter  referenda  are  vehicles  established  either  by 
legislatures  or  by  State  constitutions  where  the  majority  of 
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citizens  can  express  their  individual  opinion  and  the  majority 
opinion  is  created  as  the  law.  Federal  judges  should  not 
substitute  their  opinion  for  that  of  the  will  of  the  majority  or 
the  acts  of  the  legislature. 
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Questions  £2:0111  Sanater  Aahereft 

Answered,  by  Judge  Richard  L-  Yoiing 

1.  Which  currant  Supreme  Court  Justice  do  you  most  admire,  and 
why? 

I  greatly  admire  Justice  Sandra  Day  O'Connor.  I  have  read 
several  articles  about  Justice  O'Connor,  and  admire  her  for  several 
reasons:  1  admire  her  courage  to  begin  a  general  practice  of  law 
when  it  was  rare  to  find  a  woman  practitioner,-  I  also  admire  her 
desire  to  serve  the  public  aa  evidenced  by  her  service  in  the 
Arizona  Attorney  General's  Office  and  the  Arizona  General  Assembly. 
She  does  not  appear  to  seek  a  high  profile  in  her  worJc  as  Associate 
Justice,  however,  she  often  times  provides  the  deciding  vote  in 
very  difficult  cases.  She  brings  common  sense  to  her  decisior. 
maJcing.  She  has  the  courage  and  determination  to  do  what  she 
believee  is  light  with  a  good  understanding,  based  upon  her 
experience  in  State  government,  of  the  rolee  and  responsibilities 
of  the  various  branches  of  government . 

2.  What  Judge  or  Justice  has  most  influenced  your  thinking 
concerning  the  constitutional  separation  of  powers,  and  why? 

I,  as  many  lawyers,  believe  Judge  Learned  Hand  was  a  strong 
advocate  of  judicial  restraint .  Judge  Hand  was  a  strong  supporter 
of  the  Constitutional  separation  of  powers  and  believed  that  the 
elected  branchea  of  government  had  a  role  to  fill  in  our  system  of 
government  and  the  judicial  branch  should  not  substitute  its 
opinion  for  that  of  the  elected  branches  of  our  government . 

3  .    What  does  the  discretionary  power  of  the  judiciary  mean  to 
you? 

The  power  of  tha  Federal  Judiciary  is  determined  from  the 
Constitution  and  Acts  of  Congress.  Accordingly,  federal  judges  do 
not  have  discretionary  powers  except  in  some  Instances  such  as  the 
nature  of  sanctions  imposed  for  a  violation  of  Rule  11  of  the 
Federal  Rules  of  Civil  Procedure.  Also,  a  judge  may  exercise 
discretion  in  determining  a  criminal  sentence  within  a  range 
prescribed  by  the  sentencing  guidelines.  Discration  is  only 
authorized  and  exercised  where  there  are  alternative  methods  of 
proceeding  which  are  perraitted  by  the  law  as  enacted  by  the 
Congress . 
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4  .  Which  Judge  has  served  aa  a  model  for  the  way  you  would  want 
to  conduct  yourself  as  a  Judge,  and  why? 

The  Honorable  Gene  E.  Brooks,  formerly  Judge  of  the  United 
States  District  Court,  Southern  Dietrict  of  Indiana,  served  for 
approximately  20  years  and  I  believe  is  a  role  model  for  all 
■judges.  I  practiced  bftfore  Judge  Brooke  ajid  have  known  him 
personally  for  18  years.  All  lawyers  enjoyed  practicing  in  Judge 
Brooks'  Courtroom  because  he  treated  the  lawyerB  the  way  in  which 
he  would  want  to  be  treated  himself.  His  judicial  temperament 
reflected  patience  and  compassion  balanced  against  efficiency  and 
discipline.  If  I  am  confirmed  Co  serve  as  a  United  States  District 
Judge,  my  role  model  in  applying  judicial  temperament  will  be  Judge 
Gene  E .  Brooke . 

5.  Whxch  law  review  article  or  book  has  moet  influenced  your  view 
of  the  law? 

The  Federalist  Papers.  Alexander  Hamilton,  James  Madison  and 
John  Jay . 

b  What  role  do  you  think  legislative  history  --  by  which  I  mean 

Che  ^'arious  committee  reports,  hearing  transcripts  and  floor 
statements  --  should  play  in  the  interpretations  of  the  text  of  a 
statute? 

In  interpreting  a  statute,  a  judge  should  first  look  to  the 
plain  language  of  the  statute  and  any  Supremo  Court  and/or  Circuit 
Court  of  Appeals  precedent.  A  District  Court  Judge  should  follow 
such  precedent  in  the  decision-making  process.  If  there  is  no 
controlling  precedent  and  the  statute  is  ambiguous,  the  legislative 
histoz-y  may  be  helpful  in  determining  the  intent  of  Congress 
However,  a  judge  must  be  careful  in  relying  on  legislative  history 
as  the  committee  reports  and  floor  statements  may  represent  only 
the  views  of  a  few  legislators  and  not  necessarily  represent  the 
view  of  the  entire  legislature. 
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AnBwarm  at  Buaan   OkJ.  Mollwmy  fee 
-oueafeleag    to  All    CaiiaidMt^B "   trtim  Ban^to^  Apheroft: 

1.  Wfi"*'   cuxrmnt  Bupromm   Court   iTtistlea   do  you  xaaat 
adfflira   mad  why? 

I  most  admire  Jueticea  Sandra  Day  O'Connor  and  Ruth 
Bader  Oinaburg  because  of  the  difficulties  Chey  ovoraamc 
as  women  lawyers  and  judgee  at  a  time  when  the 
profession  was  almost  entirely  male.  They  serve  as  role 
models  for  me  and  other  women  lawyers,  and  I  am  grateful 
to  them  for  having  paved  the  way  for  my  o»nn  career. 

2.  Mhat  Jud9m  or  ffuatiem  bmm  moat   intlumaamd  your 
thiakiag-  coaeaxnlaff  tbm  cooBtitutionml   aaparatloa  o£ 
powmra,    and  wby7 

Judge  Leamed  Hand  has  most  influenced  my  thinking 
concerning  the  constitutional  separation  of  powers.   Ke 
Is  perhaps  the  most  eloquent  and  persuasive  of  our 
country's  legal  scholars  to  write  about  the  limitations 
on  the  role  of  the  judiciary  in  our  federal  system. 

3.  Miat  does  thm  diaarmcioaary  power  of   thm  judiciary 
maan    to  youf 

The  discretionary  power  of  the  judiciary  means  the 
limited  power  of  a  judge  to  exercise  hia  or  her  own 
discretion  in  resolving  an  issue.   This  power  is 
extremely  limited  and  should  be  exercised  sparingly, 
particularly  at  the  district  court  level,  where  there 
are  layers  of  appellate  guidance.   On  most  matters,  a 
district  court  judge  has  no  discretion  and  is  instead 
boiind  by  the  Constitution,  applicable  statutes,  and 
precedents.   Judicial  discretion  is  most  commonly 
reserved  for  matters  of  court  administration,  such  as 
the  setting  of  trial  dates  or  of  deadlines  for  naming 
witnesses,  or  for  evidentiary  matters,  auoh  as 
determining  whether  evidence  is  cumulative  or  so 
tangential  that  its  probative  value  is  outweighed  by 
other  factors. 

4 .  Vhteh   iTUdffe  lias  eexvad   as  a  modmX    £ot   tha   way  you 
would  want  to  eoaduot  yourself  as  a  iTudffe,  and   why? 

Judge  Betty  M.  Vitousek.  a  former  family  court 
judge  in  Hawaii's  state  court  and  now  retired,  serves  as 
a  model  for  the  way  Z  would  like  to  conduct  myself  if  I 
am  fortxinate  enough  to  be  confirmed  as  a  district  court 
judge.   I  admire  her  for  her  thoughtful  review  of  the 
Issues  presented  to  her,  for  her  unfailing  patience,  and 
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for  the  aoiT^aaelon  she  ehowed  to  the  litigants  and 
attoxneya  who  appeared  before  her.   Like  Juaticee  Sandra 
Day  O'Connor  and  Ruth  Bader  Ginsburg.  JXidge  Vitousek 
became  a  lawyer  and  then  a  judge  at  a  time  when  women  in 
the  legal  profession  were  atill  very  rare .   I  have 
viewed  her  as  a  role  model  ever  since  I  paseed  Hawaii's 
bar. 

5.  Which   law  review  artlalo  or  book  has   ao«t 
iaflusaead  your  vimw  of  tbm   Jaw? 

I  have  been  greatly  influenced  by  J.  Thomae 
McCarthy's  tnultl -volume  treatioe  entitled  ffcCajrchy  on 
Trad&tiArkB  and  Unfair  Caimati  txaa ,    now  in  its  fourth 
edition.   I  have  a  specialty  In  trademark  litigation  and 
frequently  consult  this  cocrpendiutn  of  trademark  laws  and 
eases  discussing  those  laws .   I  have  found  Prof asaor 
McCarthy's  vast  knowledge  of  the  area,  hia  even-handed 
analysis,  and  his  common -sense  approach  to  be  extremely 
helpful  to  me,  not  only  as  a  resource  In  his  specific 
area,  but  also  as  a  model  of  legal  acholarship  in 
general . 

6.  Mast  ralo  do  you   chXok  ImglalBtivm  hlatory  --by 
which  X  mmma   the  various  eeomiecae  report*,  huuriag 
tranmerlpCB  mnd  floor  Btatemmatm    --   should  play  Ln   thm 
iabarpretatioD   of   thm   fcaxC  of   a  statute? 

The  role  of  legislative  history  in  statutory 
interpretation  is  limited.   Statutory  interpretation 
should  start  with  the  plain  language  of  the  statute 
itself,  read  with  the  prestimption  that  the  statute  is 
constitutional.   When  the  plain  language  cannot  answer 
the  questions  that  have  arisen  in  a  particular  case, 
legislative  history  may  be  helpful,  but  legislative 
history  should  always  be  read  with  the  reaognltion  that 
a  committee  report,  transcript,  or  statement  may  reflect 
the  views  of  only  one  legislator  or  a  few  legislators ■ 
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Anawert   of  BuBUD    Oki   Kollwmy   to 

"AddifciiannJ  OueatioaB    for  tta.    MollynV    from  SenaCor  ABhcroft: 

1.  What  ware  fciia  axaot  dates  of  youjr  sox-irica  oa  thm 
Board   of   Oirsetez-*  o/  tii*  Hawaii  ACLVP 

I  waa  a  Board  member  from  January  1,  1995  until 
Saptiembar  6,  1996. 

2.  Hab    thm  Kawmii   ACI.V   token  a  poaitioa  am  e^e 
laffMlXty  o£  mmmm   box   aax-ria^as?  Do  you   ngrmm   wizh    eJiat 
poaieioa? 

The  Hawaii  ACLU  hae  taken  the  position  that  aame- 
eex  marriageo  are  legal.   in  1993,  in  Baehr  v.  Lewin. 
the  Hawaii  Supreme  Court  agreed,  holding  that  the 
refusal  to  issue  a  aame-sex  marriage  license  violated 
Che  Hawaii  constitution's  equal  protection  clause  unless 
the  State  of  Hawaii  could  establish  a  compelling  state 
interest  for  the  refusal .   I  have  not  expressed 
agreement  or  diBagrBsment  with  that  position.   I  have  no 
personal  or  moral  views  or  beliefs  that  would  prevent  me 
from  applying  applicable  federal  law  if  called  upon  to 
reeolve  a  federal  issue  concerning  same-sex  marriage. 
Baehr  did  not  address  issues  of  federal  law.   Under  the 
United  States  Supreme  Court's  decision  in  Bowers  v. 
Hardwiek  and  under  Che  Defense  of  Marriage  Act ,  it  would 
appear  that  same-sex  marriage  is  not  legally  protected. 

3.  Do  you   have  aay   doubts  about  the   eosacicuciosaiitx 
ot  federal   atatutet   authorising  the  death  penalty? 

I  have  no  doubts  about  the  constitutionality  of 
federal  statutes  authorizing  the  death  penalty.   The 
United  States  Supreme  Court  has  clearly  held  the  death 
penalty  conscitucional. 

4.  Xb    the   SuBBer  ot  199S,    the   Hawaii  ACImU  puhllahed  a 
aewBletter  atatlag  the  group' a  oppoaitloa    to  HX  667,    the 
Federal    "Btop  Tumlaff   Out  Prlaonera'   Act  because  "[ijf 
paaaed,    the   Spear  priaoa   aoaaeat   decree   which  has  been 
BO  Importaat   to  Hawaii's  priaoa  ayatem  tflll   be 
immeaiately  teraXnated.'      Do  you   agree   with  that 
pesitioa?  Xf  eo,    do  you  ha^^e  aay  eooeema   about  the 
eeascitueiaaailey  ot   the   Priaoa  Litigation  Reform   Act? 
It  you  dlaagree   with  the  ACLU' a  poeitloa,    hav9  you   ewer 
stated  that  disaffraamaiit  puhllelyf     Zt  you  aead   to 
conault    the  particular   statute  chat  was  addressed  in    the 
ACLU  pufeZicatioa  in  order   to   answer  tbia   guastion« 
pleeae   feel    tree    to  taice  the  time  to  do  so. 
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Z  eenaider  the  Prison  Litigation  Reform  Act,  like 
other  laws  passed  by  Congress,  to  ba  presurrgptively 
constitutional .   I  have  never  expreaeed  agreement  or 
disagreemant  with  the  ACLU' b  poaition  on  this  subject. 
which  had  been  determined  before  I  joinad  the  Board.   I 
hesitate  to  form  an  opinion  at  this  time  relating  co  the 
BSSBX.   case  or  to  the  Prison  Litigation  Reform  Act  as  the 
^ggy  case  is  pending  before  the  very  court  on  which  I 
hope  to  ait.   However,  I  am  aware  that  the  Prison 
Liitigatlon  Reform  Act  has  been  held  conseieuelonal 
outside  of  Hawaii ■ 


5.    Za  tbm  Bwtmar  o£  193S,    the  Bawmli  ACLU  publimbmd  m 
aowalottmr  mtmt:iag  tha  group' a   opposition  to  a  local 
exdiaaisce  bimaing  alampiag  in  public   parts  everaiffbt. 
0e  yeu  agrmm  with   that  poaition?      Z£  you   diaagrmm   with 
thm  ACLWa  poaition,   iiave  you  evar  seated  t^at 
dlsa^roaaaBe  publicly? 

I  took  no  position  on  the  matter  one  way  or  the 
other,  as  it  did  not  come  before  the  Board  for  approval 
or  other  action. 


S.        Xn  mmrliar  (January  2S,   199S)   zaatimony  coneaming 
the  erdlaaaoa^  etas  Exeeutiva  Oireeter  ot  tha  Hawaii  aclu 
fVaoaaaa  Cbonff)   taetitiad  that  tha  ordinance  raiaad 
"eouatitutional  conaama."     What  eoaatitutional   eonaame 
would  you  iiaw  a^ont  sueh  an  ordinance?     Z£  you  need   to 
eoaault   the  particular   statute  that  was  addrasaod  in   tha 
xeZiU  publiaatian  in  order   to  aaswer  ehia  guaation, 
please  gael   free   to  take  the   time   to  do  so. 

\ 

The  proper  approach  to  review  of  an  ordinance  la  to 
analyse  it  on  grounds  other  than  constitutional  grounds 
if  at  all  possible.   Any  constitutional  analysis  of  chle 
matter  must  recognize  the  right  of  a  legislative  body  to 
inpose  reasonable  limits  on  access  to  and  use  of  public 
facilities.   This  right  must  be  balanced  against  the 
legislature's  responsibility  to  avoid  overbreadth  in 
such  restrictions. 


7.    Xn  Che  Suaater  of  199S.,  the  Bawaii  ACZU  publiahmd   a 
aawslsfttar  statiair  the  group' a   support  for  reyiaiooa   to 
the  Sawmii   criminal   coda  tiaat  would  lari^ely  allalaaee 
a»Bdatoxy  minlmnai  saateaeas.  Do  you  agree  with   that 
poaition?      Xf  ao,    do  you  have  any  eoncama   about  thm   umm 
ot  mandatory  miaimuma  in   the  tjnited  atatea   CodsP  If  you 
diaagree  with   the  XGLXt'e  position,   hawe  you   ever  sCatad 
that  diaagreeatent  publicly?      It  you  need   to  eonaulc  the 
partiaular  atatute   that   was  addressed  ia  the  ACX.a 


-2- 


272 

Continuation  of  Susan  0)ci  Mollway's  reeponBee 


publiaatioa   ±n   order   to  aatwmr   this   qumatioa,    plm^ea 
teal    frmm    to  tmkm    thm    tiae  to  do   no. 

1    have  no  concern  about  enforcing  any  mandatory 
minimum  sentence  that  Congresa  has  set .   I  have  no 
personal  position  on  the  revialons  proposed  in  193  5  to 
Hawaii's  criminal  code  with  respect  to  mandatory  minimum 
sentences  and  have  never  studied  them.   I  have  never 
stated  agreement  or  disagreement  with  the  ACIiU*  a 
position  on  this  subject. 

8.    Xo  Jaauary  1B9S   tmBtimoay  mgalaat    th«   ewmauni ty 
nofcl^riaatioin  pjrovisiozia  eoataiaad  ±n  pmading  box 
offandmr  lmgi.alati.oa,    tha   £xeeutiva  Director  of   tho 
Kawali  ACtO    (Vaneaaa   Chang)    ceaeltimd    zhat    "[iJf  a   court 
aaa  ba   eoBviaamd    that    thm  aoaanutity  ootlficatioa   la 
puaiohatmBt,    than    tba   ceavlocsd  box   otfmadmr   la    matltlmd 
to    thm  pi-otaetloD   of  duo  proaaaa"   and  aotlflcatloa  may 
ralaa   doxihle   jaopardy   eoneams.  If  coaflxmmd,    could  you 
he    "eoaviacsd  that  thm   coaaunity  notifieatioa  la 
pualahmoatT'      If  you   naad  to  consult  ths  paartieular 
Btatuta    that   waa   addreaamd  la    the   ACX>I7  teatlmoay  la 
order   to  oaswar  this  guastioa,  pinase  fmml    free    to   taJcs 
thm    tlmm    to  do  ao. 

1   have  never  taken  a  position  on  this  subject  and 
do  not  have  a  settled  position  at  this  time.   I  am  aware 
that  the  validity  of  the  State  of  Washington' a  community 
notification  law  has  been  upheld  by  the  Ninth  Circuit . 
I  am  concerned  that  this  is  an  issue  that  is  being 
actively  litigated  in  the  federal  courts  and  is  likely 
to  come  before  me  if  I  am  confirmed  to  the  federal 
district  court  bench.   Z  therefore  think  it  is 
appropriate  for  me  to  refrain  from  prejudging  the 
matter. 


9.         la  February  199S   teatlhoay  la   eupport   of 
leglalatloB   expanding  the  rlghta  of  private   eatployeea,    a 
represeatativs  of   the  AChXJ    (Patrick   Taamae)    atatmdi 
'the  ACLU  oppoama   raadeiB  aad  iadlserlaiaate  dru^  tastla^ 
In    the   workplace  not   only  on  privacy  grounda,    but   aleo 
baeauBe  eueh   drug  teatlag  doeo  not  detect   aurrant 
Impalxmmat.  *  Do  you   agrmm  with    that   atataaent?      Xf  you 
dlaagrme,    have  you   ever   stated  your  dlaagraement 
publltily9      Do  you   fool    that   rsadom  drug   tea  ting  of 
private    mmployeee   ralaea   any  oonatltutlonal    coneemB? 
Hev  B^eut  drug   Ceating  by  public   employere?      Bow  abouc 
aandatory  drug   tmating  of  all    lamatea   or  mandatory  poet- 
mrreat   drug   teatlngf     J£  you  need   te  eoaault  the 
particular   statute  fciiat  was  addrassad  la    the  XCLV 
teatlmoay  la   order   to  aamwer  tbla  qumatlon,   pleaae   feel 
trmm   to  take   the    tiae   to  do  so. 
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I  do  not  have  a  peroonal  poaicion  on  thia  subject 
but  I  am  aware  that,  in  National  Treasury  Employees 
Union  V-  Von  Raab.  the  United  States  Supreme  Court 
upheld  the  constitutionality  of  drug  testing  of 
en^loyees  in  certain  eircuroscances.  vty   own  personal 
experience  with  the  issue  of  drug  testing  came  not  as  a 
member  of  the  Board  of  the  Hawaii  ACLU  but  rather  as  an 
attorney  at  a  law  firm  that  from  time  to  time  advises 
employers  on  what  drug  testing  measures  may  legally  be 
implemented.   It  le  my  understanding  that  drug  testing 
issues  oommonly  arise  in  foderal  diotrict  oourt  cases 
and  are  likely  to  come  before  me  if  I  am  confirmed  as  a 
judge.   I  therefore  hesitate  to  form  an  opinion  at  thio 
time  on  such  issues  except  to  state  that  I  have  no 
personal  views  or  beliefs  that  would  prevent  me  from 
following  applicable  law. 

10.  Xd  Jfaz-cii  199S,    a  jreprsAeatBtlve  of  tJie  Sawaii  ACLU 
(Kirk   CaAJuDsrej  testified  affminmt   a  bill    In    thm   Hawaii 
BmnatB  whiab   would  iiave  aisadafced  HIV  tmatiag  at 
iadi'^i^umlm   isdicfced  £oar  cartain   erlmaa   iavoivla^  aaxuai 
assault.  Tb»  ACLO   zwprasentacive  testified  eiiaC 
'lajmriotio   eoa«titueioiaai  gueseioas  are  raimmd  by 
parmltting  tmmtiag   at  thm   indiefcrneafc  atagm   rather  Chan 
at    tha   eoavieeiea  sta^e,  *  and  tiiac  'thm   scare  would  be 
hard  prmmaad   to   artiaulaca  a   aoaipalliag  govemamat 
±BCaraat  ±d   tmatlng  thm   assailant.  '  Do  yrau   agraa  with 
ebmam   Btatammata?      X£  you  diaagrma,   Jbaw  you  ever  atatmd 
yowe  diaaffraamaut  publlelyf     Do  you   £mml    that   a  policy 
of  mandatory  HXV  taatiag   afc  the  ladlctmant   atagm   would 
violaCe  the  Otaited  fltatss  or  Havaiiaa  Coaseieueioas?  If 
you  Bead   Co  consul C  the  par-eieular  sfcafeuta  eiiat  was 
addrmaaad  in    thm  ACXtU  taaelmony  ia   order   to  answer  thia 
gueatloB,    pleaam   fmml    tram    to  taJbe  tha  cirae  to  do  so. 

I  maintain  a  completely  open  mind  on  the  question 
of  whether  a  policy  of  mandatory  HIV  testing  at  the 
Indictment  stage  would  violate  the  United  States 
Constitution  or  the  State  of  Hawaii  eonacitution.   I 
recognize  the  convening  need  of  victims  of  crimes  to  be 
promptly  informed  of  the  HIV  status  of  assailants  who 
may  have  Infected  them.   I  have  no  views  or  beliefs  that 
would  prevent  me  from  following  applicable  law  on  this 
or  any  other  sub j  ect . 

11,  Xb  J'anuaxy  22.    1996   tmatimoay   a  reprasoacaeive  o£ 
tha   Hawaii  ACIAJ  and   the   Coalition  £or  Xgualifcy  aod 
Di^areity    (Vanaeaa    Choagi    tmmtlfimd   in   favor  of  aamm-eax 
marriagm  mad  agaiaat  attorta   co  aaiand  the  Hawaii 
Coamtitutioa    eo  overrule  tiaa  at  feet   of   Baahr  v.  Iiewin. 
Xa   that   tostimoay,    thm  ACLO  repramaatatlve  atatad: 
'liawa    that   dlBerimiaatm  baaed  oa    thm   aaxual  erieacaCioB 


274 

Continuation  of  Susan  Oki  Mollway's  responaeB 


««-«  ma   z-«praia«BsibIs  me   Imwe    chat  at  one  timm   protected 
mmffrmffmtioD,    dmaimd   woraaji  tfaa  right    to   vote  mad 
probibltad  iBtor-raeXml  mmrrXaffm.  *   Do  yeu  ayra*  witJi 
thia  acatamaac?  If  you   diaaffrae,    Aave  you  ever  a  68  ted 
your  dimmffrmmmmat  publicly?      Do  you   feal    that   lawa 
liaitlns  the   reeegnitioa  oi  tamm-aax  mmrriagmB  poem  mny 
conmtltutiooal  problamm?      It  you  ommd   to   ooaault    thm 
particular  atataaent  in  ordmr   to  aaavar  thia  Quaatioa, 
pleaam    tmml    trmm    to    tmkm    thm    tiata    to  do  ao. 

I  took  no  poaition  on  the  statement,  eithar  by  way 
of  agreement  or  disagreement.   The  Hawaii  ACLU' a 
position  on  aama-aex  marriage  had  been  adopted  long 
bofoz-e  I  joined  the  Board  and  wao  not  a  matter  that  came 
before  the  Board  for  re -examination  while  I  ocrved  on 
the  Board . 

If  confirmed  as  a  judge  and  faced  with  a  case 
involving  oame-Bex  marriage  under  federal  law,  I  would 
follow  governing  tederal  law.   The  United  States  Buprcmc 
Court  held  in  Bowerp  v.  Hardwiek  that  homosexual 
activity  is  not  protected  under  the  federal 
Constitution.   Prohibitions  on  aame-sex  marriage  are 
also  permitted  under  the  Defense  of  Marriage  Act . 
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^Pollovuv   Pueaelana  fox-  Buaan   Ofci  Mollwmv'   bv  8mnatoz-   BmmaloaB : 

1.        ,Bmmm-Bmx  Mmrrimfme 

la  cumpouam   to  pravieua  qummtioaiag  bmfojrm   thia 
Coaamiteae  raffmrdlnff  your  rolm  is   tbm   eamm  Bmmhr  v. 
Xiovla,   you  atated   that  you  playmd  no  rolm  ia   thm 
litiffation.       Uawo'var,    during   tho    tla«    that  you   ware   a 
Board  maabar,    the  ACLU  aceeuEive  DlFmator,    VanoBBa 
Choag,    lobbimd   tho  Brnwrniimn   Imgimlaturm   advoeatias-   thmt 
gay  and  laabian   eouplaa  ahould  ba  fftvan    tho   aame   atate 
riffhta  aad  px^ivXlmgme  oojoyad  by  all  narrisd   couplma, 
mad  aupportiaff  th«  bill   ia   thm  RawaiJLaa  Imgialaturm 
ImgallBinff  mama-Bax  marrlaffag .      I  have  a    tmw  tjuagtiona 
xagarding  thm  AClAJ'e   eoaCiau^d  support   of   Imgialatian 
Imgallming  aame-Bmx  taarelagma   and  your   involvameae    ifi 
ciiae   Bupport. 

As  you   waro   a  Board  maabar  whma    thia   lobbying  was 
occurring,    did  you  havm   any  part   ia    tbm  dmaimion   to 
support    tiia  Hawaiian  bill    to   legaliae   aame-aax 
marriagmaf 

-  If  BO,    what   waa  your  opinion? 

No.       I    had   no  port    in   the   decieion. 

Haa    thm  ACLU  bmma   involtrmd  in   Imgal  proammdinga 
involving  thm   issus  of  Bonm-aax  marrimgrna  ainem  you  havm 
boon  a  mmabmr   of  the  Board? 

Yes.   During  the  time  rhac  I  was  a  Board  member, 
Baehr  v.  Lewin  was  on  remand  from  the  Hawaii  Supreme 
Court  for  a  determination  as  to  whether  the  State  of 
Hawaii  had  a  con\pelHng  atate  interest  in  prohibiting 
same -sex  marriage. 

Has  the  ACLU  officially  voicad   its  poaitioa   or   andoraad 
the   legality  of  Bomm-amx  marriagma   aincm  you  have  boon   a 
Board   aombar*? 

Yes. 

-  If  BO,    «s  a  Beard  mmmbmr  waa  your  opinion,    legal    or 
otherwiae,    mlleXtmd   in    forming   an    official    ACLU   poaicios 
oa  tha   Imgality  of  aame-aex  marrlagea? 

No. 
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-  If  BO.    vhae  vas  your  oplnioat 

-  If  Dot,    waz-s  othar  Board  amabmrm   involved  in 
fomifZatlngr  ao  official  poaiCioaP 

Ko,  as  far  ae  I  know,  orher  Board  membera  were  not 
involved  with  formulating  an  official  position  while  I 
was  a  Board  member,  as  the  position  had  been  formulated 
earlier.   However,  other  Board  members  Ber-««d  on  the 
litigation  and  legislation  committees,  which  implementad 
chac  previously  deccrmlned  position.   Thus,  other  Board 
members  prepared  and  presented  legiolative  testimony, 
and  drafted  press  releases  and  related  materials .   I  did 
not  participate  in  any  such  activities. 

2.         ruH-Paitb   t   Credit 

Do  you   believe  thB   Conmtltution' a  Full   fMlth   aad  Crodit 
ClMuam   regruirss  states  chat  have  iiiseoriealiy  only 
recognijied  opposite-«ex  jDarriayes  Co  laffmlly  rBCogniBo   a 
aamo-soac  mar-Tlaffo   aaaetioned  ^  Bawmiit 

The  Dafansa  of  Marriage  Act  permits  a  state  to 
refuse  to  recognize  a  same-aex  marriage  performed  in 
another  state.   I  have  no  personal  or  moral  views  or 
beliefs  that  would  prevent  me  from  following  applicable 
federal  law  if  called  upon  to  resolve  a  federal  iaeue 
concerning  same -sex  marriage. 

0^euld  eae  staee's  iavs  reguiaciag  thm   inatitucioa  of 
mmrrirngm   be  subrogated  to  the  laws  of   aaetJaer  state  if 
the   seeead  «tafce  ehoosat   to   saaefciea  aoa-fcradifcioaaJ 
unioas  of  m»rT±»ffB9 

The  Defense  of  Marriage  Act  provides  that  one 
state's  lawa  regulating  the  institution  of  marriage  need 
not  be  subordinated  to  the  laws  of  another  state  that 
chooses  to  permit  a  non-traditional  marriage.   I  have  no 
personal  or  moral  views  or  beliefs  that  would  prevent  me 
from  following  applicable  federal  law  if  called  upon  to 
resolve  a  federal  issue  concerning  same-sex  marriage. 

Based  oa  public  policy,  do  you  h^lim'^o   staces  Itsve  a 
rigiit    fce  p»ma   lawa  rmflmetlnff   tbe  tradicioaal  aoral 
holiofa   of  iea   elzlmona,    such  as  lavs  prohtbltitiff  aamo- 
amx  aartrlaffom? 

-    Xf  BO,    dees  a  stats  bavs  a  right    to  proteafc  its 
marriaffm   laws  by  refusing'  Co  taeagniaa   a  marrlaffo 
saaoeloaad  by  maothmr   stats  if  tbe  amrTimgrn  would   be 
probibitmd   under  Cbac  state's  aarrimsm   lawa? 
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In  the  Defense  of  Marria§e  Act,  Congrese  has  spoken 
to  this  Issue.   The  Defense  of  Marriage  Act  provides 
that  a  state  has  the  right  to  refuse  to  recognize  a 
marriage  sanctioned  by  another  state  if  the  marriage 
would  be  prohibited  by  the  first  state's  marriage  laws. 
With  respect  to  the  mention  in  the  question  of  public 
policy,  I  would  not  consider  it  my  place,  if  I  am 
confirmed  as  a  judge,  to  formulate  public  policy.   I 
would  defer  instead  to  the  legislative  branch  of 
government  bo  do  that . 

Do  you   ballBVe   iiamosexuale  iiavo  a  aoBBtitutional    right 
to  marry? 

-    If  BO.    do  you  baliBVB    that   states  az-s  ragulrtid   undmr 
tb»   Coastitutioa   to   ahan^m   mxlaclng  l»w»  prohibiting 
aamo-BOM  marriagaBf 

In  Bowers  v.  Hardwielc.  the  United  States  supreme 
Covurt  held  that  homosexual  activity  is  not  protected  by 
the  federal  Constitution,  and  in  the  Defense  of  Marrxage 
Act,  Congress  has  rBeogni2ed  a  state's  right  to  refuse  a 
marriage  license  to  a.   eame-sex  couple.   If  confirmed,  i 
will  follow  applicable  federal  law  on  the  subject. 

3.         AChU  Fuad-ralalng 

In  your  fund-rmialag  matiyfitlma   for   tha  ACXtCr,  have  you 
diaeuaamd  IfiCb   doaora   iaauaa   or  poaltiane   endorsed  by 
tbm  ACLUr 

My  fund-raising  activities  sought  support  for  the 
AdiU'  8  central  mission  of  preserving  our  precious  Bill 
of  Rights.   It  was  that  central  mission,  rather  than  any 
particular  litigation  or  legislative  proposal,  that  drew 
me  to  the  ACLiU.   I  frequently  asked  donors  Co  contribute 
a  dime  for  each  word  in  the  Bill  of  Rights,  or  to 
increase  the  previous  year's  per-word  contribution.   I 
vaguely  recall  that  one  person  from  whom  I  requested  a 
contribution  declined  to  contribute  because  of  a 
particular  ACLU  position  that  the  person  disagreed  with, 
but  I  cannot  recall  what  the  particular  position  was.   I 
did  not  debate  the  position  with  the  person  and  simply 
accepted  the  person' s  decision  not  to  contribute .   Other 
than  ehac  single  instance,  I  do  not  recall  specific 
isHUes  or  positions  arising  during  my  fund-raising 
activities. 


Have  you  beon   asJced  by  doaora   Co  mlmbar^tm  or  diaauaa 
ACLV  poaitiona  on   iaauma? 
-    ze  ao,    wbleb   laauoaT 
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I  do  not  recall  being  asked  by  donors  to  elaborate 
or  dlscuas  ACLU  pooitions  on  ieaueB.   When  any 
discuBslon  was  required  beyond  my  request  for  a 
contribution,  my  approach  waa  to  focus  on  the  ACLU' o 
broader  mission  of  preser-v^ing  the  Bill  of  Rights. 

4.    DmMth   Poumlty/Mawaliaxi   Sovrnxmignty 
In   your  quaafciosaaix-s,  you  wnte  th^t   Bmnutora   Xaouys 
and   AfeaJca  aaked  you   quamtioaa   re  the  deatJi  pmaalty, 
Mbortloa,    aad   Kafclve  Hawaiima   ieeuaa.      Roffajrdtsff 
tl»wmlitui   Aoveraigaty^  you  aaevmrmd   tJaac  these  caaea 
ofcaa  fallad   Zo   ovareoae  ^urindiatieaai  eJiaileagrea- 

Aa  a  di.at.xiat  Jud^a,  Jio«r  would  yeu  rule  on  a  caae  chac 
oV9rcama  jurladiecioanl  ohallen^ea  ojad  vera  Jbe^ora  yeu 
aballmnfflnff   the   Btazua   of  Hawaii' a   atmtmhoodT 

This  queetion  raisea  the  kind  of  issue  that  has 
been  brought  to  Hawaii's  federal  district  court,  so  I 
hesitate  to  offer  an  opinion.   However,  1  vuideretand  the 
question  to  be  raising  the  issue  of  whether  matters  are 
political  and  nonjuBtJ.ciable  or  within  the  jurisdiction 
of  the  federal  courts,  and,  aa  I  told  Senators  Inouye 
and  Akaka,  I  would  certainly  guard  the  limits  on  federal 
jurisdiotion  with  great  care. 

Do  you  thliOe  Bmwmll,  or  any  athmx  atata,  has  Che  right 
to   amamdm    from   the  XJaitad  Btabaa? 

No.   Given  this  country's  history  with  raapect  to 
aeoeBBion  and  the  resulting  Civil  War,  1  have  difficulty 
identifying  the  source  of  any  claim  of  a  right  by  any 
state  to  secede  from  the  United  states. 
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AamwrB   of  SuBun  Oki  Hallway   to 

Addltloaal   Ouvationa  tram  Smnator  SaaaionB: 

1.  Id   your  lmff»l   opinien,    ia   the  Priaoa  Legal  Reform   AcC 
eoamtitutiojinl? 

Yes.   This  law  la  presumed  to  be  constitutional.   It  has 
been  upheld  by  several  appellate  courts  (e,.cr,  .  Hadix  v.  Johnson. 
133  F.3d  940  (6th  Cir.  1998);  Ben-lamin  v.  Jaeobeon.  124  F.3d  162 
(2d  Cir.  1997);  Plyler  v.  Moore.  100  F.3d  365  (4th  Clr.  1996), 
c^rt.  den..  117  s.  Ct.  2460  (1997)).   I  have  no  personal  views 
that  would  prevent  me  from  following  applicable  law  in  this  or  any 
other  area . 

2.  Id  your  leffal   opinion,    ig   tJia  199S  Htbeaa   Corpus  Refom 
conatitutioaal ? 

Yes.   This  law  Is  presumed  to  be  constitutional.   It  has 
been  upheld  as  constitutional  in  FeDcer  v.  Turpin.  116  S.  Ct .  2333 
(1996) .   Again,  I  have  no  personal  views  that  would  prevent  me 
from  following  applicable  law  in  this  or  any  other  area. 

Xf  confirmed,    you  will  preaide  over  many  employmmnt   dieerimin»tioa 
eases  as  a  federal   judge. 

3.  Zd   a   auit   ahallenffioff   a  ^^ovsjnunenfc  racial  preference , 

Sota,  or  set-aside/  will  you  fallow  the   199S  Adaraad  v.    Pena 
eieion  and  aubjeet   tbit  racial  preference   Co  the  striofcast 
judicial  scrutiny? 

Yes,  if  confirmed,  1  will  follow  Adarand  v.  ^ena  and 
subject  any  government  racial  preference,  quota,  or  set -aside  to 
the  strictest  judicial  scrutiny. 

4.  In  your  legal   opinion,   how  difficult  ia  it   for  any 
government  program  or   statues  Co  survive  strict  scrutiny? 

It  is  extremely  difficult  for  a  government  racial 
preference,  quota,  or  set-aside  to  survive  strict  scrutiny.   The 
program  or  statute  must  be  narrowly  tailored  to  meet  a  compelling 
state  interest.   Aglarand  v.  Pens  maJces  it  clear  that  this  is  a 
very  heavy  burden  to  overcome . 
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5.        IB  the   California  Civil  Stlghta   Jaitiaeiva 
eoaaCitufeionalP 

YeB.   In  Coalition  for  E9(;>nomic  Ecruitv  v,  Wileon.  122 
F.3d  692  (sch  Cir.),  cert,  den. .  118  S.  Ct .  397  (1997),  the  Ninth 
Circuit  upheld  the  initiative. 

€.  Xa   there   a  eeaatitutiesai  right    to  ^oooaexual  marriage 

uader  Che  U.S.    CosacituCioc? 

Bowere  v.  Hardwiek.  478  U.S.  185  (1986),  and  the  Defense 
of  Marriage  Act,  which  ia  presuii^tively  constitutional,  indicate 
chat  there  is  no  constitutional  right  to  homosexual  marriage  under 
the  United  States  Constitution.   I  have  no  personal  belief  that 
would  prevent  me  from  following  applicable  law  in  chis  or  any 
other  area . 
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JUxawmra   of  Buman   Qki  Mollwmy   fco 
■Puagtioaa  hv   flenator  Tbumoad   for  Me.    Buatm   Oki   Mollwm'r-i 

1.  Mm.    Mollwmy.    do  you  balievo    chat    ehe  dmath  penalty 
mbould   be  hmld   uaeoaaeitueloaal? 

No.   The  United  States  Supreme  Court  has  held  chat 
thQ  death  penalty  ie  constitutional,  and  I  would  follow 
the  holdings  of  the  United  States  Supreme  Court.   If  I 
am  BO  fortunate  ae  to  be  oonfirmed  ae  a  judge,  I  would 
refrain  from  i-uling  on  what  "should"  ba  held 
unconotitutional  and  would  inotead  look  at  what  iB  and 
is  not  constitutional. 

2.  In   Fmbrumry  1997,    tbm   Afflericaa  Bar  Aaaoelatlatx 
adoptmd  a  rmaolution   raeoamendtng   that  rmdaral    and   atatm 
jiix-i.adi.eti.ona  atop  Impoaiag   thm   daafcb  pmaal^y  until 
various  ABA  guidBllams  arm  mdoptmd,    aueh   aa   aome 
x-ogardlng   conpatoaaa  of  aouaaml.      Do  you   agrmm   with    the 
ABA    that   a  moratoriua  abould   be  plaosd  on    tho   impoeition 
of   thm   daath  penalty? 

I  have  not  studied  the  ABA'b  resolution  and  dad  not 
participate  in  the  ABA's  discuasion  or  passage  of  that 
resolution.   However,  the  united  States  Supreme  Court 
has  held  that  the  death  penalty  ie  constitutional    I 
have  no  views  or  beliefs  that  would  prevent  me  from 
following  those  precedents.   If  i  am  confirmed  as  a 
judge.  I  would  focus  on  applying  the  law,  including  the 
law  applicable  to  death  penalties,  rather  than  on 
changing  the  law. 

3.  X  undarafcaad  that  you   aarvad   on  the  board  of 
dlraetara   far   thm  Hawaii  ACLU  for  eloam    to  twe  years. 
Plmaam   Mplals  why  you  became   aetivmly   iavoivad  with  tbe 
Hawaii  ACXtU. 

I  became  actively  involved  with  the  Hawaii  ACLU 
because  of  my  great  interest  in  preserving  the  freedoms 
granted  by  the  Bill  of  Rights.   This  interest  was 
influenoed  to  a  large  degree  by  my  family  background.   I 
am  a  aapaneae -American.   My  father,  bom  and  raised  in 
the  United  States,  left  high  school  to  volunteer  to  join 
the  Japanese -American  unit  of  the  United  States  Army  in 
World  War  H.   This  unit,  the  442nd  Infantry,  became  the 
most  highly  decorated  unit  of  its  size  as  its  members 
sought  to  prove  their  loyalty  to  the  country  that  had 
interned  American  citizens  and  resident  aliens  of 
Japanese  ancestry  out  of  an  unfounded  fear  that  they 
would  aid  Japan.   My  parents'  commitment  to  preservation 
of  the  Bill  of  Rights  was  born  from  this  history,  and  I 
could  not  help  but  be  influenced  by  it. 
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I  did  not  become  involved  with  the  Hawaii  ACLU  to 
promote  and  I  did  not  promote  a  particular  ease  or 
specific  legislation.   My  activities  were  in  the  fund- 
raising  area.   In  fund-raising,  instead  of  stressing  a 
particular  lawsuit  or  a  particular  piece  of  legislation 
supported  by  the  Hawaii  ACLU,  I  focused  on  the  ACLU' s 
primary  goal  of  preserving  the  Bill  o£  Rights.   I 
frequently  asked  donors  to  pledge  a  specific  amount  for 
each  word  in  the  Bill  of  Rights. 

4.  Are  you   awaxe  ot  any   eases  takaa   or   amicus  hrimfa 
filmd  hy  thm  Havail  AChV  during  your   iavolvaunaiit  vith 
tha  orffmaisaclon   that  you  did   not  Mgrmm  with;    in  othar 
wards r    vera  thors   cbbbb   or   amuBma    that  it   would  not  hava 
ta^aa  had   tba   dmaiaion  baaa  youra    to  maka? 

I  am  not  aware  of  any  such  cases  but  am  also 
unfamiliar  with  many  of  the  numerous  matters  addressed 
by  the  Hawaii  ACLU  while  I  was  a  Board  member.   Intake 
of  cases  and  preparation  of  amicus  briefs  were  delegated 
to  Che  litigation  committee,  which  did  not  seek  Board 
approval  for  such  actions  and  never  provided  me  with 
copies  of  any  materials  filed  with  any  court.   Z  was  not 
involved  with  the  setting  of  any  Board  position  on  any 
litigation.   I  have  no  basis  on  which  to  make  the 
determination  requested. 

5.  t/mrm    there  any  offieial   positions  of  ciia  Mmwaii 
ACLU  OB   lagal    iaeuma.    auoh   aa    tha   daath  pmoMlty  or   tba 
aeope  of  tha  right   to  privacy,    during  your   iavolvejseat 
vith    tha  orgaaimation    that  you   did  not   agraa   with? 
Plaaaa   explain. 

I  am  not  familiar  with  all  of  the  Hawaii  ACLU' s 
official  positions,  primarily  expressed  in  legislative 
testimony  prepared  by  the  legislation  committee,  on 
which  7  never  sat .   Such  testimony  was  not  submltced  to 
the  Board  for  approval  or  even  distributed  to  Board 
members .   I  was  nevar  asked  whether  I  agreed  or 
disagreed  with  the  Hawaii  ACLU' a  positions  on  particular 
litigation  or  legislation  and  1  never  expressed  an 
opinion  on  those  matters . 

6.  In  your  Banata   gueseionxiairs,  you  diaeuamad 
quBBtioaa  you   Wara   aakad  whan  you   wmra  haing  aonaidarad 
for    thia   judgaahip,    ona   ot  which   iavolvad  Native 
Bawaiian   aowarmignty   issue*.  Vhat   arm   important  Kati^m 
Rawaiian   ao-varaigBty  iaeuaa    today,  oad  what  is  your 
poBitioo    on    chaaa  issues? 
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Among  the  Native  Hawaiian  eovereignty  Iseues  thei:: 
are  in  the  news  today  are  mattere  concerning  Native 
Hawaiian  aelf -governance  (the  subject  of  a  recent 
plebiscite  held  by  Native  Hawaiiane) ,  title  to  land,  the 
rights  of  Native  Hawaiians  to  gather  native  flora  and 
fauna  on  private  and  public  landa,  and  Native  Hawaiian 
claims  to  the  inoome  from  lands  ta)cen  from  Native 
Hawaiians.   There  is  pending  litigation  concerning  eomc 
of  these  and  other  Native  Hawaiian  isBuee.  and  there  la 
public  debate  about  various  legislative  proposals, 
Including  a  major  proposal  by  a  state  legislator  that 
was  recently  withdrawn  after  receiving  substannial 
criticism  from  the  Native  Hawaiian  community.   Bccauoe 
Native  Hawaiian  sovereignty  issuss  are  likely  to  come 
before  the  federal  courts,  I  think  it  would  be 
inappropriate  for  me  to  formulate  and  express  opinions 
on  these  matters. 
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l^d^xtior^al  OueBtiona  from  Senator  Tburaoad: 

1.  Ms.  Hallway,    in  rmapooae   to  en*  of  my  qvettlona   about 
tbm  ACJsXJ,   you  BCmemd,    "X  hoeame   actively  iavoivad  in    tha  ACLO 
bmeauaa  of  my  ^rmat   iazoroat   in  prca^rviuff  the   fraedoma  granted  by 
tbe  Bill   of  Riffbca. *  Wbieb  apeeifie  fraadoaa  did  you  believe  ware 
under  the  graataat  threat   aad  wbicb  are  uadar  tbe  yraataat  threat 
today f     Plaaae   oi^lain. 

At:  the  time  I  became  involved  In  the  ACIjU<  I  was  moat 
concerned,  and  remain  most  concerned  today,  about  preeerving  the 
freedoms  guaranteed  by  the  First  Amendment  (particularly  freedom 
of  speech  and  freedom  of  religion)  and  by  the  Fourteenth  Amendment 
(particularly  the  guaranty  of  equal  protection  under  the  law) .   I 
believe  that  vigilant  protection  of  our  First  Amendment  and  our 
Fourteenth  Amendment  rights  will  prevent  a  reoccurrence  of 
governmental  acts  such  as  the  federal  government's  in^risonment 
during  World  War  II  of  American  citizens  and  resident  aliens  of 
Japanese  ancestry.   The  Japanese-American  experience  during  World 
War  II  had  a  profound  influence  on  my  parents'  beliefs  and  on  the 
values  they  passed  on  to  me  and  my  five  brothers  and  sisters . 

2.  Ha.   Hollway,   in  reaponae   to  my  quaatioa  about   Che  deatb 
penalty  you  atated  that  the  Supreme  Court  baa  held   that   the   deatii 
penalty  is  eoastitutioaal  and  that  you  would  follow  tba  boldinga 
of  the  Supraae  Court.   Do  you  believe   that   tbe  reaaoalng  tbe 
Supreme   Court  baa  eatabliabed  in  finding  tbe  death  penalty 
aonatitutional    Co  be  legally   sound  and  appropriatet 

Yes.  the  reasoning  that  the  Supreme  Court  has 
established  in  finding  the  death  penalty  eonetitutional  is  legally 
sound  and  appropriate .  | 

3.  Ha,   Hollway,   io  raapoaaa   to  my  queation   alaout  a  February 

1997  Jiaariean  Bar  Association  resolution  reoommendia?  a  aorafceriua 
on  tJie  deaeh  ponaley  until  various  ABA   guidelines  are  adopted,  you 
responded  that  you  bad  not   studied  that  resolution.   Please 
evaluate  tiac  resolution  and  explain  Mbether  you  support  tiiis 
approach  to  the  death  penalty. 

No.   The  resolution  is  an  overly  bread  approach  to  the 
issue  of  capital  punishment,  which  the  United  States  Supreme  Court 
has  held  to  be  constitutional.   If  confirmed  as  a  judge,  I  will 
follow  the  law  in  this  area  and  consider  the  many  factors 
particular  to  any  capital  case  in  evaluating  issues  before  me. 
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4.  Ma.    ItoUvmy,    what   do  you  bellavo  h»m  bman   tb»  worst  U.S. 

Suprmmm   Court  dcelaloa  S.n   tba  laat  half  eantury,    and  why? 

Although  it  was  decided  just  a  few  years  before  the  last 
half  century  began,  the  case  that  comes  most  readily  to  my  mind  is 
Kpr?mat^,u  v.  United  Sta^eq.  323  U.S.  214  (1944)  .   This  case  upheld 
the  incarceration  of  American  citizens  and  resident  aliens 
selected  on  the  basis  of  their  Japanese  ancestry.   I  have  been 
tremendously  influenced  by  what  1  view  as  the  incorrect  decision 
in  this  case. 
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'Oumatloam    tor  MM.    JTolHrav-  ±)V  flenacojr  Hatch; 

Pleass  idmatify  mayoom   who  bolpad  you  anavar   Khe  i 

followiaff  questions.  I 

Editorial  coratnenta  were  made  by  the  staff  of  the 
Office  of  Policy  Development,  but  I  am  the  sole  source 
of  the  Bxibstance  of  all  of  my  raeponsee. 

1.  In  your  opinion,    wbat  im    the  ffrencaat   aupreme   Court 
decimlon  in  Amuriamn  history? 

It  ia  very  difficult  for  tne  to  aelect  a  single 
deciaion,  but  I  certainly  consider  pyown  v.  Board  of 
Education  to  be  one  of  the  Supreme  Court ' s  roost 
significant  decisiona. 

2.  Mbat  is    the   voxst    Buprane    Court    deaisionV 
Korematau  v.  Unitad  StateH. 

3.  Which   Buprmmm   Court   Justice   or   fedarml    ^ud^a  hms 
most   influenced  your  judicial   philosopbyT 

I  have  bean  moat  Influenced  by  Judge  Learned  Hand, 
who  has  written  at  length  on  the  limits  placed  by  the 
Constitution  on  the  exercise  of  judicial  power. 

You  have  been   seoiaated  to  an  Artiale   ZXX 
judgeship.      As  you  know.    Article   IXZ  describes    the 
relationship   betveea  Congress  and    the   federal    eourta. 

Article   IXX,    Beation   1    of  the   C€anstitution  provides 
Chat    "the  judicial   power  of  eiae  United  Btatas,    shall  be 
vested  ia   osa  aupx-eae  Court,  azxd  la  auab  Inferior  Courts 
aa  Coagraaa  Biay  from  tine  to  tlaa  erdftla  and  astabliali." 

4 .  Do  you  believe   that   Congress  has    the  power  under 
Krtiale  XII   to  limit   the  jurisdiction  of   the   lower 
federal   eourta,  pxovidad  it   does  so  in   an  otiiarwiaa 
eoaatlfcueloaal  fashion? 

Yes,  Congress  has  that  power. 

Iia«e  year.    Congress,    using   Ita  power   under  Article 
XII,    reatriated    the   discretion   of   the   lower   federal 
courts    Co  niaro-naxiege   «tafee  prisons    when    it   pemmed    the 
Prison  Ziieigation  Reform   Act. 


287 

Continuation  of  Suaan  Okl  Mollway'a  reponaea 


5.    Do  you  bBvm   any   eoaeerns  &bout  tha 
eoaatitutioaality  of   tbe   Primon  Ximffal  Rmtorm  Aat? 

I   prasume  the  Prison  Litigation  Reform  Act  to  be 
constitutional.   Given  the  pendency  in  Hawaii's  federal 
district  court  of  a  case  that  resulted  in  a  consent 
decree  that  is  now  being  monitored  by  the  court ,  I 
hesitate  to  form  any  further  opinion  on  this  issue  at 
this  time.   However,  I  am  aware  that  the  Prison  Legal 
Reform  Act  has  been  deemed  constitutional  in  litigation 
outside  of  Hawaii.   I  have  no  personal  or  moral  belief 
that  would  prevent  me  from  applying  tha  governing  law 
with  respect  to  prison  litigation  or  any  other  matter. 

S.         Id  your  lo^al   oplnloa,  1b    the  1995  Hahm»g   Corpus 
Jtafozn  eoatfcitutioaal? 

I  pz-eoume  the  1995  Habeas  Corpus  Reform  Act  to  bo 
constitutional.  As  this  is  a  matter  that  is  likely  to 
come  before  a  federal  district  court  judge,  I  hesitate 
to  express  any  opinion  beyond  that  presumption. 
However,  I  have  no  personal  or  moral  belief  that  would 
prevant  me  from  applying  the  law  governing  habeas  corpus 
issues . 


Xt  eontixmad,    you  will  prmaide   over  mmay  omploymmut 
diaeriminatioD   ease*  as  a  tedaral   judga. 

7.         Xb  a   suit  chmllojiffiaff  a  govanaaDt   racial 
prafmrmaea,    guoea,  or  sst-ssida,  will   you   Collow  che 
1995  Adarand  v .  Pana   daelalon  and  aubjoat    that  racial 
prataraaea    to  die  etrletaat   judielal    aeruzlay? 

Yes,  in  auoh  a  suit  I  will  follow  Adarand  v .  Pena 
and  apply  the  strict  scrutiny  standard  that  governs 
classifications  based  on  race. 


a.         Xa  your  laffal   opinion,    bov  difficult    ia   it  tor  any 
govamnant  program  or   seaCuta  to  survive  strict 
acrutiayf 

It  is  extremely  difficult  for  a  program  or  statute 
to  survive  strict  scrutiny.   The  program  or  statute  must 
be  Bupportad  by  a  compelling  otate  interest  and  must  be 
narrowly  tailored  to  meet  that  interest. 


9.         Aa   a  mnttar  of  ctanati tutioaal    law,    do  you  ballavm 
tbat    y^otar   rataraada    should   bo   scrutialxod   laorts    alomely 
by  tba  judiciary  than  laws  aaaecad  by  lagialaturaa? 
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Equal  deference  ohould  be  given  to  referenda 
resulta  and  to  lawa  enacted  by  legislatures.   Both  are 
preBumptivaly  conBtitutlonal . 

10.  Do  you  have   any  eoacems   about    tJia 
eonstlzueioaality  of   thm    Cmllfomim    Clvi.1    ttigbta 
Xnitiati^B? 

Although  I  have  read  news  reports  about  the 
California  initiative,  I  am  not  lamiliar  with  the  exact 
wording  of  the  initiative,  with  California's  procedural 
requirements  for  initiativaa,  or  with  all  of  the  other 
relevant  circumstances.   For  rhoae  reasons,  I  am  unable 
to  state  an  opinion  on  this  subject.   However,  I  am  well 
aware  that  the  Ninth  Circuit  has  upheld  tha  validity  of 
the  initiative . 

11.  Jtaeantly,  tho  Jtaariaaa   Civil  Libmrtlma   Iteion  (ACZ.U) 
«uad  tbm   City  of  Cbiamgo   ovar  eba   city's   apaamox-mbip   of 
tba  Boy  Baouta.      Tba  ACLV  arffuad   tbac    cba   eleya 
iavolvamone  wltb   tiia  Boy  Baouta   violates  tba 
Eatahltabmant   Clauaa  baeauaa    tba  Boy  Beaut a   rvquiro   a 
raliffioum   oatJh.   The  ACLU  furcbar  arguad    tbmt    tba  Boy 
Baouta'   baa  oa  adalttiag  bomoaaxuala  la  dtaevinioatory. 
Tba   aity  of  Cbieago   asvsrad  time  witb    tba  Boy  Beouta    to 
aattla   tbm  ACLO  lawauit. 

Do  you   a^raa   vith  tba  ACLU  tbat   atata   or  loeal 
ffovamnant   iavelvanant  with  Cha  Boy  Baouta  vXolataa    tba 
Batabllabatant   Clauae  baeauaa   of  tba  Boy  Baouta' 
rali.gi.oua   oatb?      Do   you  a^raa  witb    tba  ACIiV  tbat    tba  Boy 
Baouta'   baa  aa  bomoaaxuala   eonetitutaa   ualawful 
diaariminatlonr 

These  are  not  issues  with  which  I  was  involved  or 
on  which  I  have  taken  a  position.   I  hesitate  to 
formulate  an  opinion  as  these  or  similar  issues  would  be 
likaly  to  come  before  me  if  I  were  confirmed  as  a 
federal  district  court  judge.   If  I  were  faced  with  such 
issues,  I  would  disclose  to  the  parties  that  my  seven- 
year-old  son  is  a  member  of  a  Cub  Scout  pack  and  that  my 
present  law  firm  has  for  yaare  contributed  very 
generously  to  the  Boy  Scouts . 

12.      Do  you   have  any  aoacerzrs  about  tba 

eoaatitutioaality  of  atata   lawa    tbat   prohibit  aana-aajc 
marrimgaf 

If  appointed  as  a  judge,  I  would  follow  applicable 
federal  law  on  this  issue .   I  am  familiar  with  Bowers  v. 
Hardwiek.  in  which  the  United  States  Supreme  Court  held 
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Continuacion  of  Susan  Oki  Mollway" b  reponses 


that  homoeexual  activity  is  not  protected  by  the  federal 
Constitution.   In  addition,  CongreaB  has  apoJcen  on  thiB 
Bubject  in  the  Dafenae  of  Marriage  Act,  permitting  one 
state  to  refuse  to  recognize  a  same-aex  marriage 
performed  in  another  state.   In  Hawaii,  eame-aex 
marriage  was  found  to  be  protected  by  the  state 
constitution  in  the  absence  of  a  conipelling  state 
interest,  but  Hawaii  has  never  addreaaed  any  auch 
protection  under  the  federal  ConQtitution- 
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Anowese    £ram   Edward    F.     Shoa    ^o    quas^loas    forwarded    by 
Stanixt^T    AsKcr-ef  t. . 

1.    Whi.ch    euzrent.    Suprcunc    Court:    Ju8t.lee    do    you    moat    adinxre , 

and   why? 

1  rnosl  admire  Justice  Brnycr.  He  is  a  rt  icu]  cite , 

knowledgeable,  and  deferential  with  regard  to  "he- 
relationship  between  the  judiciary  and  Congress. 

2  .  What  Judf^a  or  Justice  ha«  most  Influenced  youx  tiHinking 
concerning  the  conatitutional  separation  of  powers ,  <md  why? 

If  any  particular  judge  has  influenced  me  it  is  Chief 

Justice  John  Marshall  and  his  many  opinions  including 
McCulloch     v.  Maryland    and  Marhury    v.  Madison . 
3 .  What  does  the  discretionary  power  of  the  judiciary  mean 
■fco  you? 

The  discretionary  power  of  the  judiciary  means  the  limited 
and  circumscribed  discretion  found  in  the  procedural  rules 
of  court  and  Acts  of  Congress  which  specifically  enumerate 
the  actions  the  court  may  take  in  specific  circunstances . 
The  Ssntencing  Guidelines  is  an  example. 
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4 .  Whxeh  Jud^e  k&s  cexved  ae  a  aodal  for  1:h«  way  you  would 
won^  to  conduct  yourscXf  ao  a  Judge,  and  why? 

Judge  Dennis  Yule  of  the  Benton  County  Superior  Court  is 

judge  who  has  most  influenced  me. 

It  is  generally  agreed  that  he  is  the  finest  trial 

judge  m  Eastern  Washington.   Patient  with  advocates, 

parties  and  witnesses,  he  seldom  interrupts  counsel,  giving 

them  latitude  to  represent  the  positions  of  their  clients. 

He  is  accommodating  but  efficient  in  managing  his  docket. 

His  written  and  oral  decisions  axe  delivered  in  clear  and 

careful  terms  with  appropriate  remarks  regarding  the 

assistance  and  efforts  of  counsel.   Judge  Yule  renders  his 

decisions  promptly.  If  confirmed,  my  goal  is  to  conduct 

myself  ae  a  judge  so  that  people  will  speak  as  well  of  me  as 

they  speak  of  him. 

S .    Wtli-cli    l*w    x-erriew    axti.el«    ox   book   has    aos't    a.n£Xuanood   yetix 
view  o£   the   law? 
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In  recent  years,  I  read  The   Death    of   Coaiaon    Smnse   by 

Philip  K.  Howard;  Guilty,  The    Collapae    of   the    Criminal 

Justice    System  by  Judge  Henry  Kothwax .   Eoch  in  their  own 

way  provoked  reflection  on  the  present  state  ol  the  law  and 

the  events  which  brought  us  to  this  point 

6 .  'Hha.'h  coX«  do  yeu  'tehi.nic  la^lsla^lve  Kioliory  --  by  which  Z 
Bean  tke  various  eaaaai.t:tae  report* ,  hearing  tiransci:lpt.B  amd 
£loor  sta^oaentA  — -  should  play  in  the  xn'berpce^at.ion  of  the 
tex^  o£  a  s^abu^a? 
The  precise  language  of  a  statute  or  act  ot  congress  is  Lhe 

most  reliable  guide  to  the  intent  of  the  legislature.   Only 

if  there  is  ambiguity  in  the  meaning  of  the  statutory 

language  itself  should  the  judge  refer  to  the  legislative 

history.  However,  a  judge  must  be  careful  here  because  the 

legislative  history  may  not  provide  a  fair  and  balanced  view 

of  legislative  intent . 
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Adtmixenal  qucol^ions  fren  Senat.er  Ashcz-ef'fc 

1  .  Yeu  Have  ba«n  active  In  the  Aaerican  Bar  Asaoca.at.i.on  and 
you  were  a  Baabex  of  tlie  House  of  Delega'tes  from  19B9  to 
1994.   In  1992,  did.  you  vo'te  la  favor  o£    t>ie  cesolu'ti.on 
be£oxe  tho  Bouse  supporting  abox-tion  ri-gh^a?   Do  you  have 
concoxnm   wxth  tlic  oxteant  to  which  t:he  ABA  has  taken 
posi'fci.ena  en  poXi'fci.ci*.!  ma'tteecc? 
I  seem  to  remembar  Chat  on  three  occasions  whon  I  was  i  n  the 

House  of  Delegates  of  the  American  Bar  Association,  the 

House  was  asked  to  consider  resolutions  which  would,  in  one 

form  or  another,  make  the  holding  in  Roe  v.  Wade,  policy  of 

the  American  Bar  Association.  I  was  not  involved  in  the 

management  of  the  floor  debate  nor  was  I  involved  in  the 

actual  debate  of  those  issues.   On  two  occasions,  I  voted  in 

favor  of  maintaining  ABA  neutrality  and  on  one  occasion  I 

voted  In  favor  of  the  ABA  adopting  a  policy  position  of  the 

principles  enunciated  in  Roe  v .  Wade . 

That  action  of  House  of  Delegates  caused  the 

zeslgnaclon  of  a  number  of  fine  lawyaza  who,  as  a  matter  of 


294 

religious  principle,  did  not  believe  they  could  retain 

membezship  in  an  organization  with  such  a  policy  position. 

Their  loss  to  the  organization  was  dramatic  and  memorable. 

In  particular,  1  recall  the  inmediate  resignation  by  the  ABA 

Treasurer  who  resigned  as  a  matter  of  religious  principle. 

Close  friends  and  colleagues  here  in  Eastern  Washington  also 

resigned  from  the  ABA. 

1  do  have  concern  about  the  wisdom  of  the  ABA  taking 
controversial  positions  on  such  issue  as  the  death  penalty 
and  Roe  -v.  Wade.  In  contrast  to  the  ABA  ,  the  Washington 
Srate  Bar  Association  is  a  mandatory  Bar  Association. 
General  Rule  12  of  the  Washington  State  Supreme  Court,  in 
part,  explicitly  prohibits  the  Washington  State  Bar 
Association  from  taking  positions  on  political  or  social 
issues  which  do  not  relate  to  or  affect  the  practice  of  law 
or  the  administration  of  justice.  That  rule  enables  the 
lawyers  in  Washington  to  avoid  the  kind  of  controversy  and 
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concern  that  has  surrounded  the  ABA  Hous«a  of  Delegates 

action  in  adopting  controversial  positions  on  social  and 

political  issues. 

2  -  In  le1:fcezs  be  Kambora  of  Congress  from  'the  Waehingiian 
delegation  as  well  as  arliielea  you've  autJiorod,  It:  i.s    cla&z 
^hafc  yeu  opposed,  eengraaaianal  effofts  la  1995  'Co  r«cduee 
spending  on  the  Iiogal  Sacvieec  Corpor-at.i.on  and  tio  placv 
restrictions  on  how  legal  services  money  may  be  xiaed .   Which 
congressional  restrlctiona  did  you  £lnd  objectionable? 

The  Legal  Services  Corporation  was  formed  by  Congress 

and  rherefora  is  subject  to  the  exercj.se  of  Congressional 

discretion  with  regard  to  both  its  existence  and  its 

funding . 

The  letters  that  I  wrote  as  President-elect  and 
President  of  the  Washington  State  Bar  Association  and  visits 
I  made  to  our  Congressional  Delegation  during  that  time  were 
in  those  representative  capacities. 

The  Intent  of  the  letter  that  I  sent  either  as 
President  or  President-elect  of  the  Washington  State  Bar 
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Associat.ion,  was  to  bring  to  the  attention  of  our  „  -  v:^ 

Congressional  Delegation  concerns  of  some  of  my  lawyer  ^j,^ 

constituents  about  the  impact  that  the  proposed  regulations      q 
would  have  on  the  effective  administration  of  justice  in  the 
State  of  Washington.   The  restriction  prohibiting  federally 
funded  legal  service  program  lawyers  from  representing 
clients  in  certain  typea  of  lawauits  was  the  one  that 
concerned  me  as  President  of  the  State  Bar.   When  the 
restrictions  were  announced,  no  one  knew  what  the  impact 
would  be  en  the  effective  administration  of  justice  by  the 
courts  of  the  Stata  of  Washington.   At  that  time,  no  one 
knew  whathar  or  not  it  would  be  a  violation  of  the  Rules  of 
Professional  Conduct  for  lawyers  to  withdraw  in  such 
eireumstancea  beaauae  of  the  effect  on  the  client.  There  was 
an  initial  concern  that  if  there  were  a  large  number  of  such 
cases,  the  court  systam  would  be  faced  with  the  prospect  of 
appointing  lawyers  should  legal  service  programs  not  be  able 
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to  find  lawyers  to  substitute.   In  short,  there  waa  «  gr«<ir 
deal  that  was  unknown  about  the  impact  that  restriction 
would  have  on  the  effective  administration  of  justice  in  the 
courts  of  the  State  of  Washington.   That  was  the  reason  that 
I  wrote  on  behalf  of  the  lawyers  I  represented  as  President 
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Mr .  Shea' s  answers  tA  the  quaatxeno  o£  Senator  Thunend 

1   Mz.  Shoa,  in  ouz  trlpartxttt  system  of  govenuBent,  tlie 
Con^rcoD,  under  the  Ceneti.tuti.on,  nalces  tlie  law.   The 
President,  as  the  Chief  Sxeeuti.'ve ,  enforces  the  law.   The 
judiciary  interprets  the  law.   It  appears  that  soae  judges 
think  they  have  the  authority  to  make  law.   What  is  your 
opinion  of  mg   interpretation  of  our  Federal  system? 
1  too  believe  in  our  tripartite  system  of  government  and  in 

the  separation  of  powers 

2 .  Do  you  believe  the  American  Bar  Association  should  take 
positions  on  eentrewersial  public  policy  issues ,  such  as 
abortion  and  needle  exchange  pregxaas?   Please  explain . 
Over  the  years,  the  American  Bar  Aasociation  has  taken 

several  positions  on  public  policy  issues  which  have  been 

controversial.   J  prefer  the  position  of  the  Washington 

State  Bar  Association  which  is  a  mandatory  Bar  Association 

and  as  such,  it  is  prohibited  by  the  Supreme  Court  from 

"taking  positions  on  political  or  social  issues  which  do  not 

relate  to  or  affect  the  practice  of  law  or  the 

administration  of  justice;"   GR  12  Ic)  Activities  Hot 
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Au'thorized.   This  provision  has  served  the  members  of  the 

Washington  StatR  Bar  Association  extraordinarily  well . 

V?hi  J  c  t-he  American  Bar  Associetion  is  a  voluntary 

Association,  I  buliove  thai,  takinq  positionr-  on  svich 

controversial  public  policy  issues  as  a  moratorium  on  the 

death  penalty,  wcro  ill-advised  and  diminish  its  desired 

rol  e;  as  a  voice  ol  Ajucrican  Lawyers. 

3.  In  February  1997,  the  American  Bar  Association  adoptnd  a 
rcooluC3.on  reeomniendxn?  that.  Federal  and  state  jurxsdicta.on:^ 
:it.op  3japoa3.ng    ^hs  dcatH  pona.l1:y  unti.!  variouc  ABA  ^uidnllnca 
ure  adop-tod,  ouch  as  sene  regarding  compg tence  o£  counsel 
Do  you  ag^rce  with  the  ABA  that  a  aoratorium  should  be  placed 
on  the  imposition  on  the  d«ath  penalty? 
I  do  not  agree  with  the  ABA  that  a  moratoraum  should  be 

placed  on  the  imposition  of  the  death  penalty.   I  believe  it 

was  ill-advised  ot  the  American  Bar  Association  to  do  so. 
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Additional  Questions  £oi   Kr .  Shea  from  Scnatoz'  Seesxons 

1.  In  yeu:r  opinion,  what  is  the  greatest  Supz-cme  Court 
decision  In  American  hlatory? 

McCulloch  V.  Maryland,  17  U.S.  J16  (lbl9) 

xi;  i.he  greatest  Supreme  Court  Decisnor  in  tnc  Amer.:  can 

History 

2 .  What  is  the  worst  Supreme  Court  dccloa.on? 

The  Dred  Scott  v.  Sandford,  60  U.S.  393  (lHb7)  decisjon  is 

the  worst  Supreme  Court  Decision 

3 .  Which  Supreme  Court  Justice  ox  federal  jud^e  has  most 
influenced  your  judicial  phlloaophy? 

Justice  Brayer. 

4  .  Do  you  believe  that  Congress  has  the  power  under  Article 
IIX  to  liait  the  jurisdiction  of  the  lower  federal  courts , 
provided  it  does  so  in  an  otherwise  constitutional  fashion? 
Yes. 

5 .  Do  you  have  any  concerns  about  the  con8titutiona.lity  of 
the  Prxson  Legal  Reform  Aot? 

No. 
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6  In  your  le^aX  opinlan,  is  tiic  1995  Habeas  Corpus  Rcfom 
conat.it:ufcxonal? 

vui,  see  FeiJcer  v.  Turpm,  U.S  C   Cl  .  9S-8836,  Opinion  ry 
Rcnquist,  C.J.,  G/?R/96. 

7  .  In  a  ■ui't  eha.llvng'i.n^  a  governaant.  racial  preference , 
quo^a,  or  sa%-asi.de,  «rill  you  follow  tKe  1995  Adarand  v. 
Penn  decxoion  and  sub^acfc  fcha^  raaxal  prcfasance  t.o  tiie 
atEictest  3ud3.ci.al  ocnifci.ny'? 

T  will  loiiow  l.ho  decision  in  Adarand  v.  Pena  and  will 

subject  government  programs  based  on  racial  prcLcrences  to 

strict  ludicial  scrutiny. 

B.   Xn  your  legal  opinion,  how  dj.ffi.eul't  is  it  for  any 
gevernin«nt.  program  or  statute  to  survive  strict  ccrutiny? 

Any  governmental  program  which  utilizes  racial  preferences 

must  be  sub;)ected  to  the  standard  of  strict  scrutiny.  Such 
legislation  can  only  be  upheld  if  it  is  narrowly  tailored  zo 
meet  a  compelling  governmental  interest.  While  this  may  be  a 
difficult  test  for  legislation,  it  must  be  applied  in  such 
circumstances 
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9.  As  a  aa^nr  of  constitutional  iaw,  do  you  believe  that 
voter  refarendA  should  be  sczntinxaed  aore  closely  by  thn 
judicxai-y  than  laws  enactad  by  la^lslatures? 

When  matt-ers  are  referred  to  the  paople  by  the  IcgislHturr, 

they  result  in  a  directt  decision  by  the  peopJe  an  t  host- 
specif  ic  issues.   They  are  entitled  to  the  prci-umption  ot 
constitutionality  and  should  not  be  scruc j  j-j  i  x.ed  more  clor-i,!'/ 
by  the  judiciary  than  laws  enacted  by  the  state  legi^lar ui v 
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ANSWERS  TO  WRITTEN  QUESTIONS  FROM  SENATOR  ASHCROFT 

Judge  Jeremy  D  Fogel 

1 .  What  current  Supreme  Court  Justice  do  you  most  admire,  and  why? 

The  current  Supreme  Court  Justice  I  most  admire  is  Justice  Anthony  Kennedy 
I  admire  Justice  Kennedy  for  his  legal  scholarship,  his  dear  and  concise  opinions,  his 
adherence  to  precedent  and  respect  for  the  constitutional  separation  of  powers  and  his  fine 
judicial  temperament 

2.  What  Judge  or  Justice  has  most  influenced  your  thinking  concemmg  the  constitutional 
separation  of  powers,  and  why? 

The  Judge  who  has  most  influenced  my  thmking  concerning  the  constitutional 
separation  of  powers  is  Justice  Nat  Agliano.  retired  Presiding  Justice  of  the  California 
Court  of  Appeal,  Snrth  District    In  1989,  I  was  assigned  by  then-Chief  Justice  Malcolm 
Lucas  to  serve  as  a  Justice  Pro  Tempore  of  the  Court  of  Appeal  while  an  Associate  Justice 
position  on  that  Court  was  vacant.   I  worked  closely  with  Justice  Agliano  in  discussing 
and  writing  opinions.  Justice  Agliano's  clear  understanding  of  the  role  of  the  limited  role 
of  the  judiciary  and  the  importance  of  adherence  to  precedent  had  and  continues  to  have 
a  major  influence  on  the  way  in  which  1  approach  cases  which  come  before  me. 

3  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  discretionary  power  of  the  judiciary  properly  is  limited  to  those  areas  in  which 
[he  legislative  branch  or  the  people  have  vested  judges  with  discretion,  eg,  the  manner  in 
which  cases  are  managed  and  conducted,  the  balancing  of  interests  required  for  certain 
types  of  evidentiary  rulings,  and,  only  to  the  extent  expressly  permitted  by  law,  criminal 
sentencing.  Judges  do  not  have  discretion  to  reflise  to  follow  legislative  mandates  or  the 
precedents  established  by  higher  courts,  nor  should  they  exercise  their  discretion  in  a 
manner  which  usurps  the  flinctions  of  the  legislative  or  executive  branch. 

4  Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to  conduct  yourself  as  a 
Judge,  and  why? 

In  addition  to  Justice  Nat  Agliano,  to  whom  I  alluded  in  my  answer  to  Question  2, 
above,  I  also  have  learned  much  from  Justice  Edward  Panelli,  retired  Justice  of  the 
California  Supreme  Court  and  Judge  William  Ingram,  a  senior  District  Judge  for  the 
Northern  District  of  California     Each  of  these  judges  has  a  superb  judicial  demeanor, 
treating  all  parties  and  counsel  with  courtesy  and  respect    Each  demonstrates  a  careful, 
scholarly  approach  to  decision-making,  consistent  respect  for  the  rule  of  law  and  a  clear 
understanding  of  the  separation  of  powers. 
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ANSWERS  TO  WRITTEN  QUESTIONS  FROM  SENATOR  ASHCROFT 

Judge  Jeremy  D.  Fogel 
Page  Two 

S.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

The  most  significant  influence  in  the  development  of  my  judicial  philosophy 
has  been  my  daily  experience  as  a  trial  coun  judge  for  the  past  sixteen  and  a  half  years. 
Books  and  law  review  articles  have  been  useful  tools  for  reflection,  but  I  cannot  think  of 
a  particular  book  or  article  which  has  had  a  major  impact  on  how  I  view  my  role  is  a 
judge.  One  book  I  did  find  thought-provoking,  especially  because  of  the  profound  social 
transformations  which  occurred  during  the  historical  period  it  covers,  is  Honorable 
Justice:  The  Life  of  Oljvpr  Wendell  Holmes,  by  Sheldon  M  Novick    An  article  which  has 
stimulated  my  thinking  about  legal  ethics  is  "Legal  Ethics;  Worlds  in  Collision,"  by  Mary 
Ann  Glendon  (First  Things  41  21-27.  1994) 

6  What  role  do  you  think  legislative  history— by  which  I  mean  the  various  committee  repons, 

hearing  transcripts  and  floor  statements— should  play  in  the  interpretation  of  the  text  of  a 
Statute? 

Before  considering  legislative  history,  a  Court  first  should  consider  the  plain 
language  of  the  statute  in  question,  there  is  no  need  to  consider  legislative  history  if  the 
language  is  unambiguous  and  legislative  intent  is  clear.  If  the  language  of  the  statute  is 
ambiguous,  the  Court  also  should  consider  whether  there  is  existing  precedent  construing 
the  meaning  of  similar  or  analogous  statutes    If  consideration  of  legislative  history  still  is 
required,  the  Court  should  review  carefiilly  the  entire  record  in  attempting  to  ascertain 
legislative  intent  m  order  to  avoid  taking  any  particular  portion  of  the  legislative  history 
out  of  context. 
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ANSWERS  TO  QUESTIONS  FROM  SENATOR  SESSIONS 

Judge  Jeremy  D  Fogel 

1 .  In  your  opinion,  what  is  the  greatest  Supreme  Court  decision  in  American  history'' 

It  is  difficult  to  single  out  one  case,  but  I  believe  that  one  of  the  greatest 
decisions  of  the  Supreme  Court  is  Frie  Railroad  Co.  vs.  Tompkins    Although  this 
case  concerned  a  matter  of  procedure,  it  has  served  as  the  foundation  for  our 
understanding  of  federalism 

2  What  is  the  worst  Supreme  Court  decision? 

Again,  it  is  difficult  to  single  out  one  case,  but  in  my  view  one  of  the  worst  is  the 
Dred  Scott  decision  fScott  va  Sandford)  I  believe  that  the  majority  in  that  case  resorted 
to  legal  formalism  to  impose  its  views  with  respect  to  slavery. 

3  Which  Supreme  Court  Justice  or  federal  judge  has  most  influenced  your  judicial 
philosophy? 

The  Supreme  Coun  justice  who  has  most  influenced  my  judicial  philosophy  is 
Justice  Anthony  Keimedy. 

You  have  been  nominated  to  an  Article  III  judgeship.  As  you  know.  Article  III 
describes  the  relationship  between  Congress  and  the  federal  courts 

Article  III,  Section  1  of  the  Constitution  provides  that  "the  judicial  power  of  the 
United  States,  shall  be  vested  in  one  supreme  Court,  and  m  such  inferior  Courts  as 
Congress  may  from  time  lo  time  ordain  and  establish." 

4  Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the  jurisdiction  of 
the  lower  federal  courts,  provided  it  docs  so  in  an  otherwise  constitutional  fashion'' 

Yes. 

Last  year.  Congress,  using  its  power  under  Article  III,  restricted  the  discretion  of 
the  lower  federal  courts  to  micro-manage  state  prisons  when  it  passed  the  Prison 
Litigation  Reform  Act 

S.  Do  you  have  any  concerns  about  the  constitutionality  of  the  Prison  Litigation  Reform  Act? 

As  a  state  court  judge,  I  have  not  had  occasion  to  study  the  Prison  Litigation 
Reform  Act  and  thus  cannot  express  a  specific  opinion  as  to  its  constitutionality.  Under 
Article  III,  however.  Congress  clearly  has  the  power  to  hmii  the  jurisdiction  of  the  lower 
federal  courts,  which  includes  the  power  to  limit  the  remedies  federal  courts  may  impose 
Moreover,  any  legislative  enactment  carries  with  it  a  presumption  of  constitutionality 
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6  In  your  legal  opinion,  is  the  1995  Habeas  Reform  constitutional? 

As  a  state  court  judge,  I  have  not  had  occasion  to  study  the  1995  Habeas  Reform 
and  thus  cannot  express  a  specific  opinion  as  to  its  constitutionality.   Under  Article  III, 
however.  Congress  clearly  has  the  power  to  limit  the  jurisdiction  of  the  lower  federal 
courts,  which  power  includes  the  right  to  place  limits  upon  the  scope  of  federal  habeas 
review  Moreover,  any  legislative  enactment  cames  with  it  a  presiamption  of 
constitutionality 

If  confinned,  you  will  preside  over  many  employment  discrimination  cases  as  a  federal 
judge 

7  In  a  suit  challenging  a  govemmeni  racial  preference,  quota,  or  set-aside,  will  you  follow 
the  1995  Adarand  vs  Pena  decision  and  subject  that  racial  preference  to  the  stnctest 
judicial  scrutiny? 

Yes 

8  In  your  legal  opinion,  how  difficult  is  it  for  any  government  program  or  statute  to  survive 
strict  scrutiny 

As  the  term  "strict  scrutiny"  implies,  it  is  very  difficult.   The  Supreme  Court  in 
Adarand  leaves  no  doubt  that  any  government  program  or  statute  which  makes 
distinctions  based  upon  race  must  be  narrowly  tailored  to  serve  a  clearly  identified  and 
compelling  state  interest 

9  As  a  maner  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be  scrutinized 
more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

No    In  states  in  which  the  rights  of  initiative  and  referendum  are  recognized  in  the 
state  constitution,  the  people  have  determined  that  the  legislative  power  may  be  asserted 
directly  through  these  processes.  The  Courts  thus  should  give  the  same  degree  of 
deference  to  legislative  acts  by  initiative  or  referendum  that  they  should  to  acts  of  the 
legislature. 


I  prepared  the  substance  of  my  answers  to  each  of  the  above  questions  without  assistance 
I  received  editorial  suggestions  as  to  the  proper  format  of  my  answers  from  the  Office 
of  Policy  Development  at  the  Department  of  Justice 


NOMINATIONS  OF  SUSAN  P.  GRABER,  RICH- 
ARD A.  PAEZ  (U.S.  CIRCUIT  JUDGES);  HILDA 
G.  TAGLE,  SAM  A.  LINDSAY  (U.S.  DISTRICT 
JUDGES);  JUDITH  M.  BARZILAY,  AND 
DELISSA  A.  RIDGWAY  (JUDGES  OF  THE  U.S. 
COURT  OF  INTERNATIONAL  TRADE) 


WEDNESDAY,  FEBRUARY  25,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:05  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Charles  E.  Grassley 
presiding. 

Also  present:  Senators  Thurmond,  Specter,  Sessions,  Leahy, 
Feinstein,  and  Durbin. 

OPENING  STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY  A  U.S. 
SENATOR  FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  I  am  Senator  Grassley.  Obviously,  I  am  not 
chairman  of  the  full  Judiciary  Committee.  I  am  a  member  of  the 
Judiciary  Committee,  and  Senator  Hatch  has  asked  some  of  us,  be- 
cause of  his  very  busy  schedule,  to  help  with  the  agenda.  And  so 
today  I  am  doing  that.  I  am  glad  to  participate  because  we  all  have 
a  responsibility  to  take  very  seriously  nominees  to  the  various 
courts. 

With  that  in  mind,  I  would  like  to  say  that  today  is  the  16th 
nominations  hearing  held  by  the  committee  during  the  105th  Con- 
gress. Four  of  those  hearings  were  executive  branch  nominees,  with 
the  remainder  being  judicial  nomination  hearings.  So  far  this  Con- 
gress, the  committee  has  processed  52  judicial  nominees,  not  in- 
cluding the  six  nominees  before  the  committee  today.  Of  those  52 
nominees,  41  have  so  far  been  confirmed.  Six  nominees  have  been 
reported  out  and  four  nominees  are  pending  in  the  committee. 

Three  of  the  administration's  nominees  have  been  withdrawn.  By 
comparison,  in  February  1990,  only  17  nominees  had  been  con- 
firmed by  February  1. 

Senator  Leahy  is  at  the  funeral  of  former  Senator  Ribicoff.  He 
has  a  statement  that  he  asked  to  be  entered  in  the  record.  And 
Senator  Feinstein  is  here  as  a  member  of  the  committee  and  as  a 
member  of  the  Democratic  Party.  It  says  here  we  will  expect  Sen- 
ator Feinstein  here,  and  she  is  here. 

Senator  Feinstein.  Thank  you. 
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Senator  Grassley.  You  bet.  So  Senator  Leahy's  statement  will  be 
put  in  the  record. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  Statement  of  Senator  Patrick  J.  Leahy,  a  U.S.  Senator  From  the 

State  of  Vermont 

This  afternoon  the  Judiciary  Committee  holds  its  second  confirmation  hearing  for 
judicial  nominees  this  year.  I  commend  the  Chairman  for  moving  forward  with  this 
hearing  in  the  second  month  of  this  new  session  of  Congress.  Last  year,  by  contrast, 
this  Committee  did  not  hold  its  second  confirmation  hearing  for  judicial  nominees 
until  May  7. 

We  have  much  work  to  do.  In  spite  of  our  efforts  so  far  this  year,  the  Senate  has 
confirmed  but  5  judges  in  this  our  fourth  week  in  session.  I  have  urged  that  the 
Senate  at  least  maintain  the  pace  estabUshed  at  the  close  of  last  year  when  we  con- 
firmed 27  judges  in  9  weeks.  It  was  only  with  that  kind  of  effort  that  we  were  able 
to  improve  our  productivity  from  the  17  judges  confirmed  in  the  1996  session  to  the 
36  judges  confirmed  last  year.  Still,  the  Senate  under  Republican  control  has  taken 
the  last  three  years  to  match  the  one-year  total  confirmed  in  1994  when  we  were 
on  course  to  close  the  vacancies  gap  under  Democratic  leadership. 

I  have  challenged  the  Senate  this  year  to  maintain  the  pace  we  achieved  over  that 
last  9  weeks  of  the  last  session.  We  currently  have  more  than  40  nominations  pend- 
ing before  the  Committee  in  need  of  confirmation  hearings;  more  than  50  nominees 
remain  pending  before  the  Senate  overall.  I  expect  the  President  wUl  continue  to 
send  us  well-qualified  nominees  in  the  coming  weeks  and  I  have  pledged  to  work 
with  the  Chairman  to  promptly  schedule  hearings  on  these  nominees,  just  as  he  co- 
operated when  he  served  as  the  Ranking  Member  in  1994  to  hold  22  confirmation 
hearings  for  judicial  nominees. 

I  will  do  all  that  I  can  to  help  end  the  vacancy  crisis  that  is  plaguing  the  Federal 
courts  and  threatening  the  quality  of  justice  for  the  American  people. 

Today  we  will  hear  again  from  Judge  Richard  Paez.  His  nomination  to  the  Ninth 
Circuit  was  first  received  by  the  Senate  back  in  January  1996,  more  than  two  years 
ago.  The  vacancy  for  which  he  was  nominated  has  become  a  judicial  emergency  dur- 
ing the  time  his  nomination  was  pending  without  action  by  the  Senate. 

I  do  not  know  why  the  nomination  of  this  distinguished  Federal  district  judge  has 
been  left  pending  for  so  long.  He  has  the  strong  support  of  both  California  Senators 
and  a  "well-qualified"  rating  from  the  American  Bar  Association.  He  has  served  as 
a  municipal  judge  for  13  years  and  as  a  Federal  judge  for  4  years. 

As  I  review  his  background,  I  fear  that  it  was  his  service  in  legal  aid  that  has 
accounted  for  this  delay.  In  my  view  Judge  Paez  should  be  commended  for  the  years 
he  worked  to  provide  legal  services  and  access  to  our  justice  system  for  those  with- 
out the  financial  resources  otherwise  to  retain  counsel.  His  work  with  the  Legal  Aid 
Foundation  of  Los  Angeles,  the  Western  Center  on  Law  and  Poverty  and  Califomia 
Rural  Legal  Assistance  for  9  years  should  be  a  source  of  pride  and  a  basis  for  praise 
from  this  Committee. 

I  recall  when  another  district  court  judge  was  being  delayed  last  year.  It  took 
more  than  a  year  for  Senator  Feinstein  to  get  Judge  Chnstina  Snyder  a  hearing  and 
another  four  months  to  get  her  before  the  Senate  for  a  vote.  She  ultimately  was  con- 
firmed by  the  Senate  on  a  roll  call  vote  with  93  Senators  voting  in  favor  of  her  con- 
firmation and  only  6  voting  against.  Some  opposed  Judge  Snyder  and  held  up  her 
nomination  because  she  had  encouraged  lawyers  to  involve  themselves  in  pro  bono 
activities.  In  this  regard,  Senator  Feingold  properly  observed: 

"[I]t  is  kind  of  an  irony  when  we  get  to  the  day  where  if  you  don't  participate 
in  pro  bono  activities,  you  are  somehow  in  a  situation  where  your  record  is  a  little 
s£ifer  vis  a  vis  being  appointed  to  Federal  judgeship.  And  then  when  you  get  in- 
volved in  pro  bono  activity,  that  might  actually  cause  you  to  get  a  few  more  ques- 
tions *  *  *  [T]hat  can't  be  an  encouragement  for  lawyers  to  get  involved  in  pro  bono 
activities  on  biehalf  of  people  who  don't  have  the  ability  to  go  to  court  very  easily." 

So,  too,  in  the  case  of  Judge  Paez,  I  say  that  he  represents  the  best  of  the  profes- 
sion when  he  served  those  without  means. 

In  addition  to  Judge  Paez,  we  look  forward  to  hearing  from  Judge  Susan  Graber, 
whose  nomination  to  the  Ninth  Circuit  has  the  support  of  both  Oregon  Senators; 
Hilda  G.  Tagle,  whose  nomination  to  the  District  Court  for  the  Southern  District 
of  Texas  has  been  pending  for  almost  3  years;  Sam  A.  Lindsay,  who  has  been  re- 
cently nominated  to  the  District  Court  for  the  Northern  District  of  Texas;  and  two 
nominees  to  be  International  Trade  Court  judges,  Judith  Barzilay  and  Delissa 
Ridgway. 
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I  welcome  you  all  here  today  and  will  work  for  prompt  considerations  of  your 
nominations.  With  your  speedy  confirmations  we  can  fill  3  judicial  emergency  vacan- 
cies and  complete  action  on  2  of  the  9  nominations  first  received  in  1995  and  1996 
that  are  still  pending. 

Senator  Grassley.  I  would  go  to  Senator  Feinstein,  and  then  I 
am  going  to  go  to  Senator  Thurmond.  Or  do  you  just  have  ques- 
tions, Senator  Thurmond? 

Senator  Thurmond,  I  just  have  questions. 

Senator  Grassley.  OK.  Senator  Feinstein,  and  then  we  will  call 
our  colleagues  who  are  here  to  speak  for  nominees. 

Senator  Feinstein.  Yes,  thank  you.  I  have  no  opening  comments, 
and  I  know  there  is  a  California  nominee  up.  I  will  defer  to  my  col- 
league. Senator  Boxer,  and  since  I  am  going  to  be  here  for  the  tour 
of  duty,  I  will  withhold  my  comments  on  that  nominee  for  a  more 
appropriate  time. 

But  if  I  may,  Mr.  Chairman,  Senator  Lautenberg  very  much  re- 
grets, because  of  a  conflict,  he  is  not  able  to  be  here  in  person  to 
support  Judge  Barzilay,  and  he  wants  the  committee  to  know  of  his 
strong  support  for  her  nomination.  He  has  provided  a  written  state- 
ment, and  I  ask  on  his  behalf  to  have  it  included. 

Senator  Grassley.  Without  objection,  so  ordered. 

Senator  Feinstein.  Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Lautenberg  follows:] 

Prepared  Statement  of  Frank  Lautenberg,  a  U.S.  Senator  From  the  State  of 

New  Jersey 

Mr.  Chairman  and  members  of  the  Judiciary  Committee,  I'm  pleased  to  support 
the  confirmation  of  Judith  M.  Barzilay,  who  has  been  nominated  for  a  seat  on  the 
Court  of  International  Trade. 

I  think  youll  see  that  Ms.  Barzilay,  over  her  16-year  career  in  international  trade, 
has  had  a  unique  mix  of  experiences  that  should  make  her  an  excellent  judge  on 
this  most  specialized  court. 

Ms.  Barzilay  has  worked  as  an  attorney  in  the  field  of  international  law  for  both 
the  government  and  the  private  sector.  In  the  private  sector,  she  has  also  worked 
as  both  a  manager  and  business  advisor. 

Currently  Ms.  Barzilay  is  the  Vice  President  of  Government  Affairs  with  Sony 
Electronics,  where  she  handles  such  cutting  edge  trade  issues  as  world  standards 
for  High  Definition  Television  and  the  Information  Technology  Agreement. 

But  Ms.  Barzilay  began  her  career  in  international  trade  law  in  1983  as  an  attor- 
ney with  the  International  Trade  Field  Office  of  the  U.S.  Justice  Department  in 
New  York  City.  In  that  position  it  was  her  job  to  represent  tJie  U.S.  Customs  Serv- 
ice before  the  Court  of  International  Trade  on  matters  such  as  import  classification 
and  the  valuation  of  imported  goods.  It  was  also  her  job  to  defend  the  legality  of 
Customs'  seizures  and  import  prohibitions  before  the  court. 

Ms.  Barzilay  also  represented  United  States  manufactiiring  interests  in  fair  trade 
cases. 

In  1995,  Ms.  Barzilay  was  appointed  by  Secretary  of  the  Treasury  Robert  Rubin 
to  his  advisory  committee  on  Customs  Service  Operations  and  was  recently  re- 
appointed for  a  second  term. 

Ms.  Barzilay  also  sits  on  the  executive  board  of  the  American  Association  of  Ex- 
porters and  Importers  and  chairs  its  committee  on  trade  policy. 

Ms.  Barzilay's  expertise  in  international  law  is  well  known  and  she  is  a  frequent 
lecturer  before  groups  such  as  The  Nationsd  Association  of  Manufacturers,  The 
Council  on  Logistics  Management  and  the  World  Trade  Association  of  Southern 
California. 

Although,  as  you  can  see,  Ms.  Barzilay  has  a  busy  professional  life,  she  still  finds 
time  to  volunteer  for  her  community.  She  often  speaks  at  local  high  schools,  educat- 
ing students  on  the  importance  of  international  trade.  She  also  works  as  an  advisor 
to  the  Bergen  County,  New  Jersey,  court  system  in  an  innovative  program  that  tries 
to  reduce  repeat  crime  by  putting  juvenile  offenders  through  mock  trials. 

When  you  put  it  all  together,  Judith  Barzilay  will  be  a  welcome  addition  to  the 
Court  of  International  Trade  and  I  strongly  support  her  nomination. 
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Senator  Grassley.  I  would  ask  Senator  Boxer  and  Senator 
Wyden  and  any  other  Senators  to  come  at  this  point  to  speak  for 
their  nominees.  We  would  start  with  the  Senator  from  California. 

STATEMENT  OF  HON.  BARBARA  BOXER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  CALIFORNIA 

Senator  Boxer.  Thank  you  so  much,  Mr.  Chairman.  Thank  you, 
Senator  Feinstein,  Senator  Thurmond. 

I  am  very  pleased  to  introduce  Judge  Richard  Paez  for  a  seat  on 
the  Ninth  Circuit  Court  of  Appeals.  I  would  ask  Richard  if  he 
would  stand.  Do  you  have  your  family  here?  If  they  could  stand  as 
well,  that  would  be  wonderful. 

Mr.  Chairman,  I  first  introduced  Richard  Paez  to  you  and  to  the 
committee  in  1994  for  the  district  court,  and  I  was  so  proud  that 
the  Senate  saw  fit  to  confirm  him  that  same  year.  Judge  Paez  be- 
came the  first  Mexican-American  to  serve  as  a  Federal  trial  judge 
in  Los  Angeles.  He  has  been  serving  with  distinction,  and  he  is 
widely  respected.  I  am  sure  you  will  once  again  find  him  eminently 
qualified  to  sit,  and  this  time  on  the  circuit  court  bench. 

Judge  Paez  has  broad  support.  For  example,  he  is  supported  by 
Republicans  Sheriff  Sherman  Block  of  Los  Angeles  and  Sheldon 
Sloan.  Sheldon  Sloan  was  the  former  chairman  of  the  judicial  selec- 
tion committees  for  Senator  Pete  Wilson — ^then-Senator  Pete  Wil- 
son and  then-Senator  John  Seymour. 

For  more  than  20  years,  Judge  Paez  has  distinguished  himself  as 
a  public  servant  in  the  best  and  broadest  sense.  A  native  of  Utah, 
Judge  Paez  received  his  undergraduate  degree  from  Brigham 
Young.  In  1972,  he  graduated  from  Boalt  Hall  School  of  Law  at  the 
University  of  California.  Judge  Paez  was  appointed  to  the  Los  An- 
geles Municipal  Court,  which  is  one  of  the  largest  metropolitan 
courts  in  the  country,  and  served  for  12  years  there.  While  on  the 
municipal  court  bench,  he  was  deeply  involved  in  teaching,  lectur- 
ing, and  training  within  the  judiciary. 

A  recognized  leader,  his  colleagues  elected  him  to  serve  as  both 
supervising  judge  and  presiding  judge.  His  merit  was  again  ac- 
knowledged when  he  was  elected  chair  of  the  Los  Angeles  County 
Municipal  Court  Judges'  Association.  In  1991,  Judge  Paez  was  ap- 
pointed by  California  Supreme  Court  Chief  Justice  Malcolm  Lucas 
to  the  first  of  two  terms  on  the  prestigious  California  Judicial 
Council. 

Mr.  Chairman,  as  an  attorney  and  as  a  judge,  Richard  Paez  has 
devoted  his  life  to  fairness,  equality,  and  justice.  And  if  the  com- 
mittee chooses  to  again  show  confidence  in  him,  as  you  have  done 
before,  I  know  he  will  serve  on  the  Ninth  Circuit  Court  of  Appeals 
with  the  highest  level  of  integrity  and  distinction  that  have  been 
so  characteristic  of  his  entire  career. 

Thank  you  so  much  for  the  honor  of  giving  me  this  opening  time. 

[Letters  submitted  by  Senator  Boxer  follow:] 

Law  Offices  of  Sheldon  H.  Sloan, 

Los  Angeles,  CA,  April  22,  1996. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  ELatch:  I  understand  that  President  Clinton  has  nominated  Rich- 
ard A.  Paez  to  serve  on  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit. 
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I  have  known  Judge  Paez  as  a  lawyer,  as  a  Municipal  Court  Judge  and  as  a 
United  States  District  Court  Judge.  In  each  endeavor,  he  has  performed  his  duties 
with  distinction.  Judge  Paez  is  held  in  great  esteem  by  all  with  whom  he  works, 
be  they  members  of  the  Bench  or  the  Bar. 

As  a  former  Judge,  and  President-Elect  of  the  Los  Angeles  County  Bar  Associa- 
tion, I  have  been  in  a  position  to  observe  Judge  Paez'  abilities  and  demeanor  over 
an  extended  period  of  time.  As  former  Chairman  of  Senators  (now  Governor)  Wil- 
son's and  Seymour's  Committee  on  Selection  of  Federal  Judges,  U.S.  Attorneys,  and 
Marshals  for  the  Central  District  of  California,  I  certainly  believe  I  have  gained  an 
appreciation  for  what  kind  of  a  combination  of  character,  work  ethic,  demeanor  and 
intelligence  is  required  to  fulfill  the  demanding  position  of  a  Judge  of  the  Circuit 
Court. 

Richard  Paez  is  a  hard  working,  experienced  quality  Judge.  He  can  be  strong 
without  being  overbearing,  and  he  can  be  compassionate  without  being  soft.  He  has 
been,  and  wiE  continue  to  be,  a  credit  to  the  judiciary  as  a  whole.  I  recommend  him 
without  reservation. 

Let  us  hope  and  pray  that  the  President  continues  to  send  us  individuals  of  the 
same  quality  and  experience  as  Richard  Paez. 
Sincerely, 

Sheldon  H.  Sloan. 


Sheldon  H.  Sloan 

Bom  in  Minneapolis,  Minnesota,  December  25,  1935,  Attorney  at  law,  admitted 
to  State  Bar  of  California  in  1962,  Admitted  to  the  U.S.  Supreme  Court,  U.S.  Claims 
Court  and  U.S.  Court  of  Military  Appeals.  Preparatory  education,  Los  Angeles  High 
School,  U.C.L.A.  School  of  Management  B.S.  (1958),  University  of  Southern  CaUfor- 
nia  School  of  Law  J.D.  (1961). 

Attorney  with  the  United  States  Department  of  Justice,  Washington,  D.C.,  (1962- 
63). 

Public  Member,  State  of  California  Board  of  Registration  for  Professional  Engi- 
neers, (1972-73). 

Judge  of  the  Municipal  Court,  Los  Angeles  Judicial  District,  ( 1973-76);  Member, 
Faculty  Judges  College,  (1975). 

California  State  Bar  Committee  on  Continuing  Professional  Competency,  (1972- 
73). 

Federal  Judiciary  Advisory  Committee  to  Senator  Pete  Wilson  Central  District 
(Chairman  1982-85,  Member,  1982-90).  Senator  Seymour  Committee,  (1990-92). 

Los  Angeles  County  Commission  on  Music  and  the  Performing  Arts  (President 
1995-96,  Member  1981-    ). 

California  Museiun  of  Science  and  Industry  (Vice-President   1995-    ,  Director 
1992-    ). 
Los  Angeles  Memorial  Colisexim  Commission  (Commissioner  1994—    ). 
Football  LA  (Special  Commission  appointed  by  Mayor  Riordan  to  bring  NFL  Foot- 
ball back  to  Los  Angeles)  ( 1995-    ). 
Los  Angeles  County  Bar  Association: 

President-Elect  1995-96  (will  be  President  July  1,  1996); 
Senior  Vice-President  1994-95; 
Vice-President  1993-94; 
Trustee  1991-1993; 

Committee  on  Judicial  Appointments  (Chairman   1985-87,  Member   1982- 
1989); 
Arbitration  Committee  (1969-1970); 
Committee  on  Municipal  Courts,  (1975); 

Committee  on  Judicial  Evaluation  (Chairman,   1989-1992;  Member   1989- 
1994); 
Committee  on  Judicial  Resources  (Co-Chairman,  1992-    ); 
Committee  on  Governmental  Resources  (Co-Chairman  1995-    ). 
Los  Angeles  County  Bar  Foundation  (Trustee  1994-    ). 
Active  in  the  following  organizations: 

Guardians  of  the  Jewish  Homes  for  the  Aging  (FVesident,  1986); 
Fraternity  of  Friends  of  the  Music  Center  (President  1981-83;  Chairman 
1983-85); 

Coro  Foundation  of  Southern  California  (Trustee  1973-1982,  Chairman  197&- 
81); 
Harvard-Westlake  School  Board  of  Trustees  (1981-1993). 
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Mr.  Sloan  is  married  to  Shelby  Jean  Sloan,  a  former  Los  Angeles  Community  Re- 
development Commissioner  and  Vice  Chair  of  GLAZA.  They  reside  in  the  Santa 
Monica  Canyon  area  of  the  City  of  Los  Angeles. 

Mr.  Sloan  specializes  in  Transactional  and  Litigation  matters  involving  Real  Es- 
tate, Land  Use,  Construction,  and  Business  Law  as  well  as  Governmental  Affairs 
Representation  before  Public  Agencies.  His  practice  includes  representation  of  many 
contractors,  developers  and  operators  of  real  property  projects  as  well  as  general 
bxjsiness  clients. 


County  of  Los  Angeles, 
Sheriff's  Department  Headquarters, 

Monterey  Park,  CA,  April  8,  1996. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  have  been  advised  that  United  States  District  Judge 
Richard  A.  Paez  has  been  nominated  by  President  Clinton  to  serve  on  the  Ninth  Cir- 
cuit Coiui  of  Appeals. 

Judge  Paez  has  been  a  United  States  District  Judge  since  1994.  In  1981,  Governor 
Edmund  G.  Brown,  Jr.  appointed  Judge  Paez  to  the  Los  Angeles  Municipal  Court. 
As  a  member  of  the  Los  Angeles  Municipal  Court,  Judge  Paez  held  positions  of  Pre- 
siding Judge,  Assistant  Presiding  Judge,  and  Supervising  Judge.  He  has  also  been 
a  Temporary  Judge  in  the  California  Court  of  Appeals,  Second  Appellate  District, 
and  the  Los  Angeles  Superior  Court,  Law  and  Discovery. 

Judge  Paez  is  a  hard  working  member  of  the  legal  profession  with  impeccable 
character  and  integrity.  His  desire  to  serve  on  the  Ninth  Circuit  Court  of  Appeals 
is  sincere,  and  a  position  for  which  I  feel  he  is  well-qualified. 

Based  on  my  knowledge  of  Judge  Paez'  dedication  and  experience,  I  would  like 
to  recommend  that  his  appointment  to  the  Ninth  Circuit  Court  of  Appeals  be  favor- 
ably considered. 
Sincerely, 

Sherman  Block,  Sheriff. 

Senator  Grassley.  Thank  you,  Senator  Boxer. 
The  Senator  from  Oregon,  the  senior  Senator  and  then  the  junior 
Senator  from  Oregon. 

STATEMENT  OF  HON.  RON  WYDEN,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  OREGON 

Senator  Wyden.  Thank  you  very  much,  Mr.  Chairman,  and  let 
me  express  my  thanks  to  you  not  just  for  your  work  here  but  all 
the  help  you  have  given  me  both  on  the  Aging  Committee  and  deal- 
ing with  our  effort  to  bring  some  sunshine  to  the  Senate.  And  I 
thank  you  for  your  many  courtesies. 

I  will  be  brief  today,  but  it  really  is  a  special  pleasure  to  come 
with  my  colleague.  Senator  Smith,  and  introduce  Susan  Graber  to 
the  committee.  She  is  a  long-time  personal  friend  of  my  wife,  Lau- 
rie, and  I.  She  has  a  wonderful  family  who  are  here:  her  husband. 
Bill  June,  and  her  daughter,  Rachel,  who  is  about  Lilly  Wyden's 
age,  and  like  Lilly,  she  comes  with  her  beanie  babies  to  wish  her 
mother  luck.  We  are  very  glad  that  the  family  is  here. 

I  also,  prior  to  discussing  Susan  Graber's  qualifications,  would 
like  to  thank  my  colleague.  Senator  Smith.  He  and  I  have  worked 
together  every  step  of  the  way  with  respect  to  judicial  nominations 
for  our  State,  and  he  has  worked,  as  I  have,  on  behalf  of  this  nomi- 
nee very  hard,  and  I  want  to  thank  him  for  all  his  help. 

Mr.  Chairman  and  colleagues,  Justice  Graber  comes  today  with 
the  strong  bipartisan  support  of  the  Oregon  congressional  delega- 
tion, with  extensive  support  from  Oregon's  law  enforcement  com- 
munity, and  with  superb  recommendations  from  both  the  bench 
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and  the  bar.  From  across  our  home  State,  from  both  sides  of  the 
aisle,  from  judges  and  Utigants  aHke,  we  have  heard  praise  for  this 
dedicated  jurist,  who  has  just  recently  reached  her  10th  anniver- 
sary as  an  appellate  judge  at  the  age  of  48. 

I  would  also  note  that  our  former  colleague.  Senator  Hatfield, 
has  also  been  a  strong  supporter  of  Judge  Graber,  and  I  will  tell 
you  that  Senator  Hatfield  and  I  years  ago  expressed  our  hope  that 
one  day  Justice  Graber  will  be  serving  on  the  U.S.  Supreme  Court. 
And  I  believe  her  qualifications  are  of  that  caliber,  and  we  wanted 
the  committee  to  know  just  how  strongly  we  feel  about  her  con- 
tribution on  the  bench. 

She  is  a  graduate  of  Wellesley  College  and  Yale  Law  School,  and 
she  has  excelled  at  every  step  of  her  legal  career.  And  there  were 
two  points  with  respect  to  her  qualifications  that  I  wanted  to  em- 
phasize. 

She  has  authored  over  300  opinions  in  the  past  10  years  and  is 
considered  in  our  State  an  extraordinary  writer.  I  think  we  all 
know  that  much  of  what  is  written  in  the  law  barely  resembles 
English.  A  lot  of  it,  when  you  read  it,  the  sentences  don't  have  any 
beginning,  middle,  end,  or  point.  And  that  is  not  the  case  when  you 
read  a  Susan  Graber  opinion.  And  it  has  long  been  said  in  legal 
circles  in  Oregon  that  if  you  need  someone  to  write  an  opinion  well 
and  cogently  and  quickly,  you  go  to  Susan  Graber.  And  I  think  it 
is  a  special  qualification  that  she  brings  to  the  bench. 

The  second  is  her  strong  support  in  the  law  enforcement  commu- 
nity, which  I  think  to  a  great  extent  stems  from  the  fact  that  she 
understands  and  respects  her  role  as  a  judge.  She  understands  the 
difference  between  being  a  legislator  and  being  a  judge,  and  her 
opinions  reflect  a  firm  adherence  to  the  law  as  written  by  the  Or- 
egon Legislature.  She  knows  the  role  of  the  judge  is  to  follow  not 
make  the  law,  and  that  is  what  we  need  on  the  Federal  appellate 
bench. 

So,  Mr.  Chairman,  without  any  further  speechifying,  let  me  tell 
you  that  I  think  this  is  an  extraordinary  individual.  She  is  a  per- 
sonal friend  and  one  who  I  think  will  bring  stellar  credentials  to 
the  bench,  and  I  look  forward  to  her  consideration  by  the  commit- 
tee. 

Senator  Grassley.  The  junior  Senator  from  Oregon. 

STATEMENT  OF  HON.  GORDON  SMITH,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  OREGON 

Senator  Smith  of  Oregon.  Thank  you,  Mr.  Chairman  and  mem- 
bers of  the  committee.  It  is  an  honor  to  appear  before  you  today, 
and  I  am  pleased  to  join  with  Senator  Wyden  in  expressing  my  sin- 
cere gratitude  to  all  of  you  for  according  us  this  time. 

I  want  to  take  this  opportunity  to  particularly  thank  my  friend 
and  colleague.  Senator  Wyden,  for  his  very  kind  remarks  and  also 
for  his  efforts  on  behalf  of  this  nominee  and  on  the  cause  of  the 
Oregon  judiciary  for  which  we  have  labored  together  very  hard  to 
make  sure  that  our  positions  are  filled  with  good,  qualified  people. 
I  am  also  very  pleased  to  be  able  to  once  again  work  with  him  on 
another  outstanding  nominee  from  Oregon. 

Mr.  Chairman,  while  I,  unlike  Senator  Wyden,  have  not  person- 
ally known  Justice  Graber  for  long,  I  have  had  the  opportunity  to 
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meet  with  her  and  to  speak  privately  with  her,  and  I  have  been 
very  impressed.  It  is  appropriate  that  she  is  here  today  before  this 
committee,  and  it  is  not  a  surprise  to  me  that  she  is. 

Justice  Graber  has  earned  an  excellent  reputation  among  her  col- 
leagues on  the  Oregon  Supreme  Court  and  throughout  the  Oregon 
bar.  She  has  earned  an  outstanding  reputation  not  only  because  of 
her  legal  scholarship,  but  also  because  of  the  high  professional 
standards  that  she  has  consistently  displayed  in  her  advocacy,  in 
her  private  practice,  and  during  the  years  she  served  on  our  State 
bench.  I  am  confident  that  Justice  Graber  will  bring  to  the  U.S. 
Court  of  Appeals  the  same  dedication,  professionalism,  and  integ- 
rity that  has  been  the  hallmark  of  her  legal  career. 

I  want  to  thank  the  chairman  again  for  moving  us  to  this  point 
in  the  process,  and  I  urge  the  committee  to  complete  the  nomina- 
tion process  and  to  move  Justice  Graber's  name  to  the  floor  for  a 
vote  at  the  earliest  possible  time. 

Thank  you,  sir. 

Senator  Grassley.  Thank  you,  Senators  from  Oregon. 

I  would  call  on  Senator  Feinstein  to  speak  about  the  nominee 
Paez,  and  in  the  meantime,  I  would  ask  the  three  or  however  many 
Members  there  are  of  the  House  of  Representatives  here  to  come 
to  the  table  to  be  in  place  for  me  to  call  on  you  next. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  FEINSTEIN.  Thank  you  very  much,  Mr.  Chairman.  I  am 
particularly  pleased  that  the  nomination  of  Judge  Richard  Paez  is 
scheduled  today,  because  he  has  been  waiting  for  a  long  time. 

I  know  in  my  selection  process  and  in  the  nominees  I  present  to 
the  President,  it  is  always  important,  I  believe,  to  have  some 
knowledge  of  whether  an  individual  actually  has  tested  the  judicial 
temperament.  I  believe  in  this  case,  that  test  has  been  firmly  met. 

I  think  you  will  find  that  observations  of  Judge  Paez  show  that 
he  is  firm,  he  is  fair,  he  is  experienced,  and  that  he  has  a  positive 
and  good  judicial  temperament.  I  don't  mean  to  say  that  everybody 
has  to  have  been  a  judge,  but  if  one  has  served  as  a  judge,  the  tests 
are  there  and  the  tests  are  met.  And  I  think  that  is  an  important 
criterion. 

Judge  Paez  was  bom  and  raised  in  Utah.  He  attended  Brigham 
Young  University.  He  received  his  law  degree  from  Boalt  Hall.  He 
worked  as  a  staff  attorney  for  California  Rural  Legal  Assistance 
and  the  Western  Center  on  Law  and  Poverty.  He  served  both  as 
acting  director  of  litigation  for  Legal  Aid  of  Los  Angeles.  He  also 
has  served  on  the  Los  Angeles  Municipal  Court  bench  from  1981 
to  1994,  and  during  this  time,  he  was  appointed  twice  by  the  chief 
justice  of  the  California  Supreme  Court  to  serve  as  a  member  of 
the  California  Judicial  Council,  the  policymaking  body  of  the  Cali- 
fornia judiciary,  where  he  supported  reforms  to  improve  the  effi- 
ciency of  the  courts. 

He  was  elected  chair  of  the  Los  Angeles  County  Municipal  Court 
Judges'  Association  in  1990.  This  organization  was  created  so  the 
county's  188  municipal  court  judges  could  work  on  issues  of  com- 
mon concern.  Further,  for  several  years,  Judge  Paez  taught  at  a 
number  of  judicial  education  programs  sponsored  by  the  California 
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Center  for  Judicial  Education  and  Research.  He  was  confirmed  to 
the  Federal  bench  as  a  district  court  judge  in  the  central  area  by 
this  committee  in  July  1994,  and  then  as  you  know,  subsequently 
nominated  to  the  circuit  court. 

I  think  that  Judge  Paez  will  bring  a  history  of  judicial  experi- 
ence, of  legal  experience,  and  of  public  interest  law  that  is  very  im- 
portant to  see  that  the  judicial  system  and  that  the  circuit  court 
is  well  rounded.  I  am  very  proud  to  support  his  nomination. 

Senator  Grassley.  Thank  you,  Senator  Feinstein. 

Can  we  start  with  Representative  Johnson  and  then  Representa- 
tive Norton? 

STATEMENT  OF  HON.  EDDIE  BERNICE  JOHNSON,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

Representative  Johnson.  Thank  you  very  much,  distinguished 
Members  of  the  Senate.  I  am  here  today  really  to  introduce  a  con- 
stituent of  mine,  and  I  am  joining  our  two  Senators  from  Texas  in 
support  of  Mr.  Sam  Lindsay.  I  thank  you  for  this  time. 

He  is  a  candidate  for  the  Northern  District  Court  of  Texas.  He 
will  be  the  first  African-American  in  history.  His  name  has  been 
lifted  by  his  peers,  and  I  am  extremely  pleased  and  proud  to 
present  to  you  Mr.  Lindsay  and  his  family. 

Senator  Grassley.  Thank  you  all. 

Representative  Johnson.  Thank  you. 

He  possesses  the  legal  skills,  in  my  judgment,  and  the  tempera- 
ment and  knowledge  to  be  an  excellent  Federal  judge.  He  has  spent 
most  of  his  20  years  of  legal  career  in  the  Dallas  city  attorney's  of- 
fice, and  since  1992,  he  has  been  the  chief  city  attorney.  He  has 
extensive  defense,  litigation,  and  trial  experience  in  Federal  and 
State  courts.  He  has  handled  over  300  cases  for  the  city  of  Dallas 
and  its  employees,  including  approximately  60  trials.  As  a  city  at- 
torney, he  is  responsible  for  the  administrative  supervision  of  110 
employees,  including  73  attorneys,  30  support  staff  members,  and 
7  paralegals.  He  serves  as  a  legal  adviser  to  the  city  council,  the 
city's  manager,  and  the  department  heads,  boards,  and  commission 
members. 

As  a  member  of  the  Dallas  legal  community,  Mr.  Lindsay  has 
maintained  the  highest  level  of  integrity  over  the  past  20  years  and 
has  gained  the  respect  of  his  peers  in  the  legal  profession.  I  am 
proud  to  say  without  equivocation  that  there  is  no  better  trial  at- 
torney or  person  of  honor  whom  I  would  like  to  see  fill  this  judici- 
ary vacancy. 

The  North  Texas  community  needs  competent  legal  minds  who 
have  the  appropriate  judicial  temperament  to  decide  the  variety  of 
important  issues  which  are  heard  by  the  Federal  courts.  Sam 
Lindsay's  unquestioned  reputation  for  fairness  and  integrity  make 
him  an  excellent  candidate  for  this  position. 

Mr.  Chairman  and  members,  I  thank  you  again  for  allowing  me 
to  testify,  and  I  urge  you  to  support  and  give  his  nomination  seri- 
ous and  positive  consideration. 

Senator  Grassley.  Thank  you.  Representative  Johnson. 

Representative  Norton. 


316 

STATEMENT  OF  HON.  ELEANOR  HOLMES  NORTON,  A 
DELEGATE  IN  CONGRESS  FROM  THE  DISTRICT  OF  COLUMBIA 

Representative  Norton.  Thank  you,  Mr.  Chairman,  for  the  op- 
portunity to  present  to  you  for  the  position  of  judge  of  the  U.S. 
Court  of  International  Trade  Delissa  A.  Ridgway,  and  I  will  ask 
Ms.  Ridgway  and  her  family  if  they  would  stand  at  this  time. 

As  you  may  know  from  the  number  of  people  from  the  District 
of  Columbia  who  come  before  this  committee,  the  city  is  rich  with 
talent.  There  is  no  Senator,  and  so  it  is  my  special  pride  to  come 
and  introduce  candidates  of  the  extraordinary  caliber  of  Ms. 
Ridgway. 

Her  resume  is  before  you.  I  will  not  go  into  its  deepest  details 
except  to  say  it  reads  like  preparation  for  the  position  for  which 
she  has  been  nominated,  from  a  law  practice  in  international  law 
at  a  major  law  firm  here  in  the  city,  to  her  present  position  as 
chair  of  a  quasi-judicial  adjudicatory  agency,  the  Foreign  Claims 
Settlement  Commission. 

Among  its  present  work,  for  example,  has  been  the  work  of  adju- 
dicating the  claims  of  U.S.  nationals  against  the  post-World  War 
II  Albanian  regime  and,  of  course,  its  ongoing  Holocaust  claims 
program,  and  many  other  important  matters  that  are  directly  akin 
to  the  kind  of  work  she  would  be  doing  on  the  U.S.  Court  of  Inter- 
national Trade. 

Her  work  in  the  District  itself  has  been  exemplary,  many  com- 
munity activities,  from  her  service  on  the  Board  of  Governors  of  the 
D.C.  Bar  Association,  to  her  presidency  of  the  Women's  Bar  Asso- 
ciation, and  her  work  on  the  board  of  the  D.C.  Conference  on  Op- 
portunities for  Minorities  in  the  legal  profession. 

There  is  no  important  area  of  international  law  where  Ms. 
Ridgway  has  not  published,  practiced,  or  lectured.  It  is  a  source  of 
special  pride  to  be  able  to  present  her  to  you  and  to  ask  for  her 
speedy  recommendation  for  judge  on  the  U.S.  Court  of  Inter- 
national Trade. 

Thank  you,  Mr.  Chairman. 

Senator  Grassley.  Thank  you.  Representative  Norton. 

Are  there  any  other  members  of  the  other  body? 

[No  response.] 

Senator  Grassley,  OK.  Then  I  am  going  to — for  senatorial  cour- 
tesy, I  want  to  help  two  Senators  because  of  time  constraints.  One, 
when  she  comes  in.  Senator  Hutchison  is  chairing  another  commit- 
tee— I  am  sorry. 

We  were  expecting  you  to  testify. 

Mr.  Ortiz.  I  was  not  prepared,  but  I  will  do  it. 

Senator  Grassley.  Well,  why  don't  you  do  that  right  now? 

Senator  Feinstein.  You  rarely  get  a  chance  for  that  kind  of 
statement. 

Senator  Grassley.  Yes,  this  is  Representative  Ortiz.  Would  you 
proceed,  please? 

STATEMENT  OF  HON.  SOLOMON  P.  ORTIZ,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  TEXAS 

Representative  Ortiz.  Thank  you,  Mr.  Chairman.  I  am  happy  to 
be  here  today,  and  we  are  happy  to  have  a  nominee  for  a  U.S.  dis- 
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trict  court  judgeship  today,  and  her  name  is  Hilda  Tagle.  She  is 
here  with  her  family,  and  she  happens  to  be  from  my  home  town. 

I  can  remember  the  day  when  she  graduated  from  law  school, 
and  she  interned  in  my  office.  She  is  very  capable.  She  is  very  just. 
She  is  very  fair.  And  I  know  that  she  is  going  to  do  a  good  job  and 
will  represent  the  people  of  this  great  Nation  in  a  fair  and  impar- 
tial manner. 

I  am  not  going  to  belabor  the  committee  because  she  has  got  out- 
standing qualifications,  and  I  would  just  like  to  say  that  I  hope 
that  we  can  have  a  quick  vote  and  that  her  name  goes  to  the  Sen- 
ate floor  so  that  she  can  be  voted  on. 

Thank  you  very  much. 

Senator  Grassley.  Thank  you.  Representative  Ortiz. 

Now,  as  I  started  to  say.  Senator  Hutchison  is  chairing  another 
committee,  and  she  will  be  coming  in  shortly.  And  wherever  we 
are,  I  would  like  to  break  in  for  her  to  testify  for  the  nominees  that 
she  is  here  to  support.  In  the  meantime,  I  would  like  to  go  out  of 
order  and  for  the  benefit  of  Senator  Specter,  who  has  a  very  busy 
schedule,  move  Judith  M.  Barzilay,  of  New  Jersey,  to  be  judge  of 
the  U.S.  Court  of  International  Trade,  and  ask  her  to  come  at  this 
point.  I  assume  she  is  here.  Would  you  please  come  up? 

Before  you  are  seated,  if  I  could,  I  would  ask  you  to  raise  your 
right  hand.  Please  come  to  the  middle  here  first.  Do  you  swear  the 
testimony  you  shall  give  in  this  hearing  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  trust,  so  help  you  Grod? 

Ms.  Barzilay.  Yes,  I  do. 

Senator  Grassley.  Thank  you.  Please  be  seated. 

Does  Senator  Specter  want  to  introduce  or  anything? 

STATEMENT  OF  HON.  ARLEN  SPECTER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  PENNSYLVANIA 

Senator  Specter.  Yes,  thank  you  very  much,  Mr.  Chairman,  and 
I  thank  you,  Mr.  Chairman,  Senator  Grassley,  for  affording  me  the 
courtesy  of  taking  Ms.  Barzilay  out  of  turn  because  I  intend  to  stay 
for  her  hearing,  but  would  like  to  be  excused  before  the  others  pro- 
ceed. 

This  is  a  very  significant  and  proud  moment  for  me  because  Ms. 
Barzilay  is  my  niece.  Judith  was  bom  in  Russell,  KS,  on  January 
3,  1944.  She  was  a  New  Year's  baby.  Judith  may  have  to  forbear 
on  just  a  little  bit  of  this  conversation. 

In  San  Francisco,  the  New  Year's  baby  arrives  at  12:01,  in  New 
York  City  12:00  with  a  second  or  two,  but  in  Russell,  it  took  him 
until  January  3. 

My  older  sister,  Hilda,  was  studying  for  her  master's  degree  in 
Syracuse  when  her  husband-to-be,  Arthur  Morgenstern,  was  en 
route  to  San  Francisco  for  service  in  the  South  Pacific,  and  they 
had  a  romance  in  San  Francisco,  a  wedding  weekend,  Senator 
Feinstein,  and  Hilda  returned  and  Judith  was  bom  January  3, 
1944,  and  somewhat  like  a  daughter  for  me  and  somewhat  like  a 
sister,  just  a  half-generation  gap  between  Judith  and  myself. 

She  comes  to  this  nomination  proceeding  with  an  extraordinary 
record.  She  graduated  from  Wichita  State  University  in  1965,  as 
did  her  mother  and  her  older  uncle,  Morton.  She  went  to  Rutgers 
where  she  got  a  master's  degree  in  library  and  information  science 
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in  1971  and  then  got  a  J.D.  in  1981,  and  since  that  time,  she  has 
had  a  very  distinguished  career  in  the  practice  of  law  and  also 
working  for  the  U.S.  Department  of  Justice  in  the  International 
Trade  Field  Office  for  some  3  years,  from  November  1983  to  March 
1986,  and  worked  as  a  senior  litigation  associate  with  Siegel, 
Mandell  and  Davidson,  and  has  been  a  key  executive  with  Sony 
Electronics,  Park  Ridge,  NJ,  serving  as  vice  president  of  govern- 
mental affairs  since  1996. 

While  all  of  this  has  been  in  process,  Judith,  Ms.  Barzilay,  has 
found  time  to  raise  a  family.  Would  her  husband,  Doron,  and  her 
two  sons,  Ilan  and  Michael,  stand  please? 

Ms.  Barzilay,  you  have  other  guests  here.  Would  you  please  in- 
troduce them? 

TESTIMONY  OF  JUDITH  M.  BARZILAY,  OF  NEW  JERSEY,  TO  BE 
A  JUDGE  OF  THE  U.S.  COURT  OF  INTERNATIONAL  TRADE 

Ms.  Barzilay.  Yes,  thank  you  very  much,  Senator.  I  would  like 
to  introduce  our  friends,  Lewis  and  Eileen  Kleinkopf,  from 
Fairlawn,  New  Jersey,  and  I  would  like  to  introduce  my  friend, 
Paula  Rubin,  from  Washington,  D.C.  And  I  would  also  like  to  men- 
tion that  my  son,  Ilan,  has  brought  some  classmates  of  his  from  the 
Georgetown  University  Law  Center  with  him  today. 

Senator  Specter.  Would  they  stand,  please? 

You  see,  Mr.  Chairman,  we  pretty  well  packed  the  house. 

Senator  Grassley.  Yes,  yes.  I  thought  they  came  because  I  was 
chairing  the  meeting.  [Laughter.] 

Senator  Specter.  We  thought  Senator  Hatch  was  going  to  be 
here.  If  that  had  been  known,  I  am  sure  we  would  have  had  many 
more  people  here,  Senator  Grassley. 

Well,  there  is  a  great  deal  more  that  I  can  say,  but  we  have  a 
very  long  agenda,  and  I  thank  you  for  permitting  me  to  introduce 
Mrs.  Barzilay  at  this  time  and  for  taking  her  out  of  turn. 

Senator  Grassley.  Yes.  There  are  two  things.  One,  I  think  you 
probably  have  introduced  all  of  your  family  and  friends.  We  usually 
ask  you  to  do  that  if  you  want  to.  The  second  is  your  opportunity 
to  make  any  opening  statement  before  we  ask  questions. 

Ms.  Barzilay.  I  have  no  opening  statement,  Senator,  but  I  just 
want  to  say  that  it  is  an  honor  and  a  privilege  for  me  to  be  here 
today. 

QUESTIONING  BY  SENATOR  GRASSLEY 

Senator  Grassley.  OK.  Would  you  explain  for  the  committee 
how  your  prior  training  or  experience  will  serve  you  well  and  the 
court  well  on  the  International  Trade  Court? 

Ms.  Barzilay.  Yes,  thank  you  very  much.  I  will. 

The  Court  of  International  Trade  is  a  U.S.  district  court  of  spe- 
cialized jurisdiction  which  deals  with  cases  arising  out  of  the  im- 
port laws  of  the  United  States,  and  I  started  my  career  in  inter- 
national trade  law  as  a  staff  attorney  with  the  Justice  Depart- 
ment's International  Trade  Field  Office,  which  is  the  office  that 
conducts  litigation  for  the  U.S.  Customs  Service  and  the  U.S.  Com- 
merce Department  at  the  Court  of  International  Trade. 

After  serving  with  Justice,  I  went  to  a  private  law  firm,  one  of 
the  oldest,  continuously  existing  customs  and  trade  law  firms  in 
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the  country,  Siegel,  Mandell  and  Davidson,  where  I  represented  im- 
porters both  large  and  small  before  the  court  and  also  before  the 
agencies  which  deal  with  international  trade  law.  That  is  the  U.S. 
Customs  Service,  the  International  Trade  Commission,  and  the 
U.S.  Commerce  Department. 

In  1988,  I  was  asked  to  join  the  Sony  Corp.  as  its  first  in-house 
international  trade  attorney,  and  a  year  later  was  asked  to  transfer 
to  begin  a  professional  import-export  department  to  make  sure  that 
Sony  Corp.  would  be  in  compliance  with  all  of  the  U.S.  import  and 
export  laws.  And  I  spent  6V2  years  doing  that  and  then  became  vice 
president  for  government  affairs  in  January  1996. 

Senator  Grassley.  On  another  com.mittee,  I  have  an  assignment 
as  chairman  of  the  International  Trade  Subcommittee,  so  I  would 
ask  you  if  you  anticipate  the  role  of  the  Court  of  International 
Trade  plajdng  a  more  prominent  role,  or  what  sort  of  role  as  you 
would  anticipate  it,  as  we  continue  to  evolve  our  global  economy? 

Ms.  Barzilay.  I  think  it  will.  I  think  it  will  become  increasingly 
more  important,  and  I  think  that  some  of  the  issues  that  the  trade 
court  will  be  grappling  with  will  be  in  the  area  of  rules  of  origin, 
in  the  area  of  the  harmonization  of  customs  practices  worldwide, 
issues  such  as  that. 

Senator  Grassley.  Are  you  committed  to  following  Supreme 
Court  precedent  and  giving  it  full  force  and  effect  even  if  you  dis- 
agree with  it  personally? 

Ms.  Barzilay.  Yes,  I  am,  Senator. 

Senator  Grassley.  I  would  turn  in  this  order,  I  think,  in  the 
order  in  which  they  came,  except  we  will  go  back  and  forth  between 
Republican  and  Democrat:  Senator  Feinstein  and  then  Senator 
Thurmond. 

Senator  Feinstein.  You  will  be  happy  to  know  I  have  no  ques- 
tions. 

Senator  Grassley.  OK.  Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  I  have  no  ques- 
tions of  this  witness.  I  am  going  to  vote  for  her.  She  is  the  niece 
of  the  distinguished  Senator  Specter.  [Laughter.] 

Ms.  Barzilay.  Thank  you,  Senator. 

Senator  Grassley.  Well,  there  are  only  99  to  go  now.  [Laughter.] 

Senator  Durbin. 

Senator  DuRBiN.  Thank  you,  Mr.  Chairman. 

Once  I  learned  that  her  son  was  attending  Georgetown  Law  Cen- 
ter, I  knew  she  had  good  judgment.  I  will  be  supportive,  too. 

Ms.  Barzilay.  Thank  you. 

Senator  Grassley.  Senator  Specter. 

Senator  Specter.  Well,  thank  you  very  much,  Mr.  Chairman. 

Senator  Thurmond,  would  you  set  forth  the  admonition  of  judi- 
cial courtesy,  which  I  have  heard  you  give  on  so  many  occasions, 
or  would  you  like  for  me  to  make  your  speech  for  you? 

Senator  Thurmond.  Well,  I  was  fixing  to  say  this  for  some  other 
judges;  I  might  say  it  here. 

In  my  view,  the  judges  should  have  judicial  temperament,  ex- 
treme courtesy.  The  more  power  an  individual  has,  the  more  cour- 
teous he  or  she  should  be.  Probably  no  one  in  our  society  has  more 
power  over  the  lives  of  individuals  than  a  Federal  judge.  So  it  is 
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especially  important  that  someone  in  this  role  be  courteous  and 
civil. 

What  are  your  thoughts  on  that  matter? 

Ms.  Barzilay.  I  agree  with  you  completely,  Senator. 

Senator  Thurmond.  Again,  I  will  say  I  will  vote  for  you.  [Laugh- 
ter.] 

Senator  Specter.  Thank  you.  Thank  you  very  much.  Senator 
Thurmond. 

At  one  of  the  first  Judiciary  Committee  hearings  I  attended, 
there  were  some  Pennsylvania  nominees,  and  Senator  Thurmond 
was  presiding  as  chairman  of  the  Judiciary  Committee,  which  he 
held  for  some  6  years  in  a  very,  very  distinguished  senatorial  ca- 
reer. And  the  judicial  nominee  was  seated  where  you  are,  Mrs. 
Barzilay,  and  Senator  Thurmond  said,  "If  you  are  confirmed,  do 
you  promise  to  be  courteous?"  And  I  thought.  What  kind  of  a  ques- 
tion is  that?  What  is  the  witness  going  to  say  but  yes?  And  the  wit- 
ness said  yes,  and  then  Senator  Thurmond  said,  "The  more  power 
a  person  has,  the  more  courteous  that  person  should  be." 

And  Senator  Thurmond  just  articulated  it  again,  and  not  only  in 
the  time  I  have  spent  in  the  Senate  but  in  the  time  I  have  spent 
anywhere,  that  is  as  profound  a  statement  as  I  have  ever  heard. 
And  I  had  been  a  practicing  lawyer  for  a  long  time  and  a  Senator 
for  a  shorter  time,  and  judges  do  have  enormous,  enormous  power. 
And  there  is  so  frequently  an  inclination  on  the  part  of  the  judge 
in  the  black  robe  sitting  above  the  fray  and  being  annoyed — and  it 
happens  all  the  time — with  the  lawyers  or  with  the  witnesses  or 
with  his  or  her  breakfast  or  with  a  lot  of  factors,  and  not  being 
courteous.  And  that  is  a  very  powerful  and  a  very  profound  state- 
ment, and  I  am  glad  to  have  heard  Senator  Thurmond  say  it  again. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Grassley.  Thank  you. 

Senator  Sessions 

QUESTIONING  OF  SENATOR  SESSIONS 

Senator  Sessions.  Mr.  Chairman,  I  think  this  is  an  outstanding 
nominee,  and  I  have  noted  with  pleasure  her  response  on  the  ques- 
tion of  judicial  activism.  She  said  that,  "It  is  a  judge's  role  to  apply 
the  laws  of  the  legislature  to  the  facts  of  the  case  to  be  adjudicated. 
The  majority  of  the  cases  coming  before  the  Court  of  International 
Trade  involve  statutory  interpretation  for  which  there  are  well-de- 
fined, historical  legal  principles.  I  would  expect  to  follow  those 
principles  in  any  case  that  came  before  me." 

I  think  that  is  one  of  the  most  key  things  we  need  to  ask  of  a 
judge:  Will  they  follow  the  law  as  written  by  the  legislature  or  in 
some  cases  enacted  through  proper  executive  functions? 

Her  background  is  good.  She  has  taught  and  written  extensively 
about  international  law  issues,  and  I  think  that  is  to  be  com- 
mended. 

Just  briefly,  let  me  ask  you  this:  How  do  you  feel  about  the  ab- 
sence— or  have  you  had  occasion  to  write  about  the  failure  of  inter- 
national bankruptcy,  which  I  understand  is  a  significant  problem 
for  international  business?  Have  you  had  occasion  to  study  that 
issue? 
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Ms.  Barzilay.  No,  Senator,  I  have  not  studied  that  issue.  To  my 
knowledge,  that  is  not  an  issue  that  would  directly  come  before  the 
Court  of  International  Trade. 

Senator  Sessions.  No;  I  don't  think  it  would.  The  chairman 
had — we  are  having  some  hearings  now  on  bankruptcy,  and  I 
thought  I  might  ask  that. 

Thank  you,  Mr.  Chairman. 

Senator  Grassley.  We  are  going  to  be  introducing — it  is  a  prod- 
uct of  the  bankruptcy  study  commission — a  bill  next  week  on  inter- 
national bankruptcy,  also  to  come  up  as  consideration  hopefully  as 
part  of  the  process  of  reauthorization  of  the  IMF,  if  that  ever  hap- 
pens. 

If  none  of  my  colleagues  have  questions,  I  would  thank  you  for 
your  courtesies  that  you  have  given  to  the  committee  and  wish  you 
well. 

Ms.  Barzilay.  Thank  you  very  much.  Senator.  Thank  you  all. 

Senator  Grassley.  We  are  back  on  schedule  as  far  as  the  agenda 
is  concerned,  so  that  means  that  we  call  Judge  Graber  and  Judge 
Paez.  If  you  would  come  to  the  center  two  chairs  there,  and  before 
you  sit,  if  you  would  stand  and  would  each  of  you  please  raise  your 
right  hand.  I  would  like  to  swear  you  in.  Do  you  swear  the  testi- 
mony you  shall  give  in  this  hearing  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  so  help  you  God? 

Judge  Graber.  I  do,  so  help  me  Grod. 

Judge  Paez.  I  do,  so  help  me  God. 

Senator  Grassley.  Please  be  seated.  And  as  I  have  indicated  be- 
fore, we  would  like  to  give  you  both  opportunities  to  introduce  fam- 
ily and  friends  and  to  make  an  opening  statement  before  we  each 
ask  questions  of  you. 

TESTIMONY  OF  SUSAN  P.  GRABER,  OF  OREGON,  TO  BE  U.S. 
CIRCUIT  JUDGE  FOR  THE  NINTH  CIRCUIT 

Judge  Graber.  Thank  you.  It  is  a  great  honor  and  a  pleasure  to 
be  here  today,  and  I  would  like  to  introduce  my  family:  my  hus- 
band. Bill  June,  and  my  daughter,  Rachel.  And  some  of  our  good 
friends  have  also  been  able  to  join  us,  Don  and  Rhona  Friedman 
and  Judge  Kobervigg,  and  I  thank  them  for  their  friendship  and 
support  today. 

Thank  you. 

Senator  Grassley.  Mr.  Paez. 

TESTIMONY  OF  RICHARD  A.  PAEZ,  OF  CALIFORNIA,  TO  BE  U.S. 
CIRCUIT  JUDGE  FOR  THE  NINTH  CIRCUIT 

Judge  Paez.  Yes,  Mr.  Chairman,  thank  you  very  much  for  the  op- 
portunity to  be  back  here  at  this  committee,  and  I  would  like  to 
take  just  a  few  minutes  to  introduce  my  wife,  Diane  Erickson.  We 
are  about  to  celebrate  our  silver  wedding  anniversary  very  soon. 
My  son,  David,  right  here,  and  my  daughter,  Lisa.  And  I  would  like 
to  acknowledge  my  parents.  My  mother  and  father  were  not  able 
to  be  here  with  me  today.  It  was  a  long  trip  from  California.  But 
they  are  here  with  me  in  spirit,  along  with  my  sister,  who  lives  in 
Arizona.  She  wanted  to  convey  her  good  sentiments  to  me.  So,  with 
that,  I  have  nothing  further  to  say.  Senator. 
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Senator  Grassley.  OK.  You  did  give  your  statement,  or  did  you 
want  to  say  more  in  the  way  of  an  opening  statement  to  the  com- 
mittee? 

Judge  Graber.  I  have  no  further  opening  statement. 

QUESTIONING  BY  SENATOR  GRASSLEY 

Senator  Grassley.  OK.  Then  if  you  could,  I  would  ask  you  ques- 
tions, and  then  go  to  Senator  Feinstein,  then  to  Senator  Thurmond, 
then  to  Senator  Sessions,  or  if  anybody  else  shows  up. 

I  also  might  mention  that  it  is  common  practice  not  only  for 
members  who  are  here  but  members  who  can't  come  today  to  sub- 
mit questions  for  answers  in  writing.  And  I  assume  that  that  is 
about  a  10-day  period  of  time  that  you  have  to  answer  that.  I  don't 
know  for  sure.  But  whatever  it  is,  find  out  and  get  answers  back 
to  us. 

Let's  see.  Yes;  that  would  be  one  administrative  thing  that  I  for- 
got to  mention  at  the  beginning  of  the  hearing.  So,  that  would  not 
only  be  for  you  two,  but  for  all  the  nominees  who  are  on  today's 
agenda,  including  Judge  Barzilay,  who  just  was  at  the  panel. 

Do  either  of  you  have — and  this  would  be  to  both  of  you — any 
legal  or  moral  beliefs  which  would  inhibit  or  prevent  you  from  im- 
posing or  upholding  a  death  sentence  in  any  criminal  case  that 
might  come  before  a  Federal  judge? 

Judge  Graber.  Mr.  Chairman,  I  wasn't  sure  which  of  us  you 
wanted  to  have  answer  that  first. 

Judge  Paez.  Right. 

Senator  Grassley.  OK.  I  would  like  to  have  you  go  first,  Judge 
Graber. 

Judge  Graber.  Thank  you.  The  short  answer  to  your  question, 
Mr.  Chairman,  is  no;  and  I  think  to  elaborate  slightly,  to  reiterate 
for  the  committee  what  may  or  may  not  be  obvious  from  the  mate- 
rials that  you  have,  and  that  is  that  we  do  have  a  death  penalty 
in  Oregon  as  well,  and  that  it  has,  in  fact,  been  imposed  during  my 
tenure  on  the  Supreme  Court. 

Senator  GRASSLEY.  Judge  Paez. 

Judge  Paez.  Senator  Grassley,  there  is  nothing  in  my  personal 
background  or  any  of  my — anything  that  would  prevent  me  from  ei- 
ther enforcing  the  death  penalty  of  a  district  court  judge  or  in  up- 
holding a  death  sentence. 

Senator  Grassley.  OK.  Judge  Paez,  in  a  1995  speech  you  made 
regarding  diversity  in  the  judiciary,  you  took  very  strong  stands  in 
favor  of  proportional  representation  on  the  bench.  You  repeatedly 
used  population  statistics  to  argue  that  the  judiciary  in  California 
was  not  diversified. 

We  have  seen  the  EEOC  and  others  use  this  proportional  rep- 
resentation argument  to  force  employers  to  institute  programs 
based  on  race.  You  have  advocated  litigation,  if  necessary,  for  eth- 
nic groups  to  reach  more  diversity. 

What  is  your  view  on  proportional  representation  as  a  method  of 
determining  discrimination  in  the  workplace? 

Judge  Paez.  Well,  I  don't  think  that  is  appropriate,  and  the  re- 
marks that  I  gave  in  that  speech,  I  was  focusing  on  the  California 
judiciary  at  the  time.  I  had  served  on  the  Judicial  Council,  as  Sen- 
ator Feinstein  had  noted,  and  the  council  had  been  interested  in 
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looking  at  the  makeup  of  the  California  judiciary  and  had  formed 
a  select  committee  to  study  that.  I  was  not  on  that  committee,  but 
I  had  the  benefit  of  reading  their  report. 

The  population  in  California  has  changed  over  the  time.  It  is 
very  diverse.  And  there  was  one  particular  community  that  I  found 
a  particular  interest  in,  and  that  was  a  little  community  in  south- 
east Los  Angeles  where  I  actually  grew  up  when  my  family  moved 
from  Utah  to  southern  California.  When  I  moved  there,  it  was  pre- 
dominantly a  white  community,  but,  interestingly,  over  the  past  20 
years  it  has  significantly  changed.  There  was  a  significant  shift  in 
population,  and  it  is  now  predominantly  Hispanic. 

The  question  that  I  was  just  attempting  to  look  at  was  to  look 
at  the  changes  in  the  population,  but  then  look  at  the  institutions 
that  are  working  in  those  communities  and  to  raise  the  question 
and  to  make  it — express  the  view  that  the  judiciary  is  one  institu- 
tion in  our  governmental  process  that  ought  to  be  diverse  and  to 
represent  all  kinds  of  people  with  all  kinds  of  experience,  both 
ranging  from  prosecutors  to  business  lawyers,  and  just  a  diverse 
group,  because  I  think  it  is  very  healthy  for  the  judicial  process 
and  for  the  political  process  and  to  gain  the  respect  and  the  com- 
mitment that,  I  think  we  all  want  our  population  to  have  with  re- 
spect to  judges  and  the  role  of  judging  and  the  judicial  process. 

Senator  Grassley.  Then,  is  that  a  statement  of  your  position  on 
my  question  as  to  your  view  on  proportional  representation  as  a 
method  of  determining- 


Judge  Paez.  I  don't  think  it  is  appropriate- 


Senator  Grassley  [continuing].  Discrimination  in  the  workplace? 
What? 

Judge  Paez.  I  don't  think  it  is  appropriate.  I  mean,  I  think,  you 
know,  my  understanding 

Senator  Grassley.  You  are  saying  that  my  relating  this  question 
to  your  previous  writings  is  not  appropriate  or 

Judge  Paez.  No,  no,  no,  no. 

Senator  GRASSLEY.  Or  it  is  inappropriate  for  me  to  ask  this  ques- 
tion? 

Judge  Paez.  No,  no.  I  am  sorry.  I  £im  not  making  myself  clear. 

Senator  Grassley.  OK. 

Judge  Paez.  The  use  of  proportionality  statistics  in  Title  VII  or 
employment  litigation,  I  do  not — I  have  never  advocated  and  I  don't 
think  it  is  appropriate.  That  is  what  I  meant  to  say.  Senator. 

Senator  Grassley.  Thank  you  for  clearing  it  up. 

Judge  Paez.  I  didn't  mean  to  suggest  anything  otherwise. 

Senator  Grassley.  Now  let  me  go  on  to  another  point,  Mr.  Paez. 
You  also  made  the  point  that  "The  Latino  community  has  for  some 
time  now  faced  heightened  discrimination  and  hostility  which  came 
to  a  head  with  the  passage  of  Proposition  187.  The  proposed  anti- 
civil  rights  initiative  will  inflame  the  issue  all  over  again." 

Do  you  still  believe  Proposition  187  is  an  anti-civil  rights  initia- 
tive? And  explain  your  reasoning  one  way  or  the  other. 

Judge  Paez.  Well,  let  me — I  should  say  a  couple  of  things  on  that 
matter.  One,  I  am  going  to  respond  to  the  question,  but  I  would 
note  that  that  case  is  still  pending  in  my  court.  There  is  a  chal- 
lenge to  that  case. 


324 

Senator  Grassley.  Well,  let  me  suggest  to  you,  even  though  I  am 
not  a  lawyer,  I  would  not  expect  you  to  do  anything  that  would  vio- 
late your  impartiality  on  that  case. 

Judge  Paez.  One  of  my  colleagues  is  handling  that  case.  Judge 
Pfaelzer,  and  part  of  it  is  on  appeal  to  the  ninth  circuit.  But  let  me 
just  say  the  comment  there  was  simply  that  the  Latino  community 
in  California  did  not,  I  think,  support  that  initiative  with  a  great 
deal  of  enthusiasm,  and  it  tended  to  be  somewhat  divisive. 

It  was  viewed  by  some  segments  of  the  community  as  being  just 
that.  I  can't  really  say  too  much  more  about  it  other  than  to  just 
note  that. 

Senator  Grassley.  So  then  your  answer  to  the  question  is  that 
you  do  believe  that  Proposition  187  is  an  anti-civil  rights  initiative? 

Judge  Paez.  No,  I  didn't  say — I  don't  mean  to  say  that.  Not  at 
all.  It  raised  a  lot  of  issues,  and  they  are  still  being  debated  today 
in  California. 

Senator  Grassley.  OK.  My  next  question  to  you  is:  Since  you 
have  argued  for  proportional  representation  in  other  contexts,  I 
have  a  question  on  the  use  of  statistics 

Judge  Paez.  Sure. 

Senator  Grassley  [continuing].  On  the  death  penalty.  Do  you  be- 
lieve that  statistics  regarding  how  frequently  the  death  penalty  is 
imposed  against  one  racial  group  is  relevant  to  whether  or  not  the 
imposition  of  the  death  penalty  is  proper  or  constitutional? 

Judge  Paez.  I  don't  think  it  is  proper.  I  am  not  sure  what  the 
writings  are  by  the  Supreme  Court  on  that  subject,  but  I  don't  real- 
ly think  that  it  should  preclude  the  use  of  the  death  penalty. 

Senator  Grassley.  I  think  out  of  courtesy  to  my  colleagues,  if  I 
could  ask  my  colleagues,  I  have  two  more  questions  of  this  panel. 
OK. 

In  the  absence  of  proof  of  prior — and  this  would  be  for  you.  Judge 
Paez. 

Judge  Paez.  Sure. 

Senator  Grassley.  In  the  absence  of  proof  of  prior  racial  dis- 
crimination, do  you  think  that  racial  set-asides  or  racial  pref- 
erences are  constitutional?  In  other  words,  do  you  believe  that  non- 
remedial  racial  conscious  government  programs  are  ever  constitu- 
tional? 

Judge  Paez.  Well,  the  U.S.  Supreme  Court  in  the  Adarand  deci- 
sion made  it  abundantly  clear — and  in  another  case  called  Croson 
with  respect  to  State  governments;  Adarand  dealt  with  Federal  in- 
stitutions— made  it  perfectly  clear  that  any  such  racial  classifica- 
tions must  be  subjected  to  a  heightened  scrutiny,  only  justified  by 
a  compelling  State  interest,  and  the  interest  had  to  be  narrowly 
tailored.  And  when  you  apply  that  standard,  it  is  a  very  tough 
standard,  and  I  think  there  is  probably  very  few  circumstances,  if 
any,  that  could  ever  qualify  for  that  standard.  So  that  is  my  under- 
standing of  the  law,  and  I  would  follow  that  and  apply  that  in  any 
case  that  came  along. 

Senator  Grassley.  This  would  be  for  both  of  you.  What  are  your 
views  regarding  the  initiative  process  in  the  ninth  circuit?  We  have 
seen  a  number  of  judicial  challenges  to  specific  initiatives.  We  have 
even  had  one  ninth  circuit  panel  basically  say  the  voters  weren't 
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capable  of  understanding  what  they  were  doing,  and  so  it  is  impor- 
tant to  have  some  understanding  how  each  of  you  view  the  process. 

Judge  Paez.  Maybe  I  should  go  first,  Senator,  because  I  am  from 
California,  and 

Senator  Grassley.  OK. 

Judge  Paez  [continuing].  The  initiative  process  in  California  is  a 
very  active  one. 

The  initiative  process  in  California  is  very,  very  important  to  the 
people  of  California,  very  significant  to  the  people  of  California, 
and  there  are  frequently  a  number  of  initiatives  on  the  California 
ballot  all  the  time.  And  I  think  when  you  are  asked — if  a  case  is 
brought  to  you  raising  issues  with  respect  to  an  initiative,  one 
must  proceed  with  caution  and  respect  that  the  vote  of  the  people 
is  presumed  constitutional,  and  you  look  at  it  from  there  and  you 
apply  established  constitutional  principles  in  evaluating  the  initia- 
tive. 

Senator  Grassley.  Judge  Graber. 

Judge  Graber.  I  can  best  respond  to  your  question,  Mr.  Chair- 
man, by  reference  to  Oregon  law,  with  which  I  am  more  familiar. 
We  also  have  an  initiative  process  in  our  State,  and  under  the 
State  constitution,  the  legislative  power  resides  with  the  people, 
and  it  may  be  exercised  in  one  of  two  ways.  It  can  either  be  exer- 
cised through  the  representatives  in  the  legislative  assembly,  or  it 
can  be  exercised  directly  by  a  vote  of  the  people. 

Either  form  of  legislation  is  presumed  to  be  constitutional,  and 
that  is  the  same  viewpoint  that  I  would  take  were  I  to  be  confirmed 
the  ninth  circuit. 

Senator  Grassley.  OK.  I  thank  each  of  you  for  answers  to  my 
questions.  Would  you  please  stay  at  the  table?  And  as  I  informed 
my  colleagues,  out  of  senatorial  courtesy  because  of  her  busy  sched- 
ule chairing  another  hearing,  I  call  on  Senator  Hutchison  of  Texas 
now  to  speak. 

STATEMENT  OF  HON.  KAY  BAILEY  HUTCHISON,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  TEXAS 

Senator  Hutchison.  Thank  you.  Mr.  Chairman,  I  only  got  notice 
on  Monday  of  this  hearing,  and  I  am  chairing  the  Surface  Trans- 
portation Subcommittee  hearing  right  now  on  the  Federal  rail  re- 
authorization. So  I  do  apologize  and  appreciate  your  courtesy. 

I  am  here  in  support  of  two  nominees  from  Texas  from  whom  I 
think  you  will  hear  very  shortly.  Hilda  Tagle  is  from  Corpus  Chris- 
ti  and  will  be  in  the  southern  district.  She  has  waited  very  pa- 
tiently for  quite  a  while  for  this  nomination,  and  I  think  she  is 
highly  qualified. 

Senator  Gramm  and  I  have  a  bipartisan  committee  of  lawyers, 
geographically  represented,  that  have  interviewed  Ms.  Tagle  and 
feel  that  she  is  qualified,  and  we  do  support  her. 

I  am  very  pleased  that  she  has  a  good  record.  Not  only  did  she 
graduate  from  a  great  law  school,  the  University  of  Texas,  but  she 
also  has  an  outstanding  record  as  a  district  court  judge  and  before 
that  as  a  county  court  judge  in  Nueces  County.  So  I  am  pleased 
to  support  her. 

From  my  own  home  town  of  Dallas,  I  also  am  supporting  Sam 
Lindsay  for  the  northern  district.  Sam  Lindsay  is  a  fellow  alum 
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from  the  University  of  Texas  Law  School,  and  he  is  the  city  attor- 
ney of  Dallas.  He  has  done  an  outstanding  job,  and  I  think  he  did 
something  very  important  for  this  country  when  he  spearheaded 
the  effort  in  Dallas  to  set  a  teenage  curfew  in  the  city.  It  was  chal- 
lenged and  went  all  the  way  to  the  Supreme  Court,  and  since  it  has 
been  put  in  place,  the  crime  rate  for  teenagers  in  Dallas  has  sig- 
nificantly been  reduced.  So  I  think  he  has  shown  leadership  that 
will  serve  him  well  on  the  bench  and  will  be  good  certainly  for  all 
Americans. 

So  I  am  very  pleased  to  support  both  Hilda  Tagle  and  Sam  Lind- 
say as  nominees  from  Texas  for  the  Federal  bench  in  the  southern 
and  northern  district. 

Senator  Grassley.  We  thank  you.  Senator  Hutchison,  for  your 
statement,  and  it  will  be  received,  and  we  will  have  them  up  just 
as  soon  as  this  panel  is  done. 

Senator  Hutchison.  Thank  you. 

Senator  Grassley.  Senator  Feinstein? 

QUESTIONING  BY  SENATOR  FEINSTEIN 

Senator  Feinstein.  Thank  you  very  much.  Senator. 

Because  Proposition  187  has  been  raised  and  I  think  on  this  com- 
mittee probably  the  value  of  having  judicial  review  in  initiatives, 
I  just  want  to  point  out  to  you  that  I  opposed  187.  Because  of  it, 
I  almost  lost  the  election.  I  would  oppose  it  today.  Proposition  187 
in  my  analysis  would  require  a  teacher  in  a  school,  if  that  teacher 
suspected  that  a  youngster  might  be  illegally  in  this  country,  to  re- 
port that  youngster  to  the  INS.  It  would  also  have  required  a  phy- 
sician treating  a  youngster,  if  he  or  she  suspected  that  youngster 
may  have  been  in  this  country  illegally,  to  report  that  youngster  to 
the  INS. 

Additionally,  even  if  the  youngster  was  legal  but  they  suspected 
the  parents  might  not  be  legal,  they  would  have  to  report  that 
youngster  to  the  INS.  That  is  my  honest  belief  about  the  way  the 
proposition  would  have  worked. 

Now,  I  want  that  proposition  to  be  reviewed  by  the  judiciary.  I 
want  to  know  whether  that  is  constitutional  or  not,  because  that 
is  not  my  understanding  of  the  United  States  of  America.  This  is 
a  very  big  issue,  and  in  California,  it  was  on  the  ballot  in  the 
depths  of  the  recession,  when  the  infrastructure  was  overloaded. 
We  are  the  State  of  many,  many  immigrants,  and  I  have  been,  as 
you  know,  strongly  opposed  to  illegal  immigration.  I  sit  on  that 
subcommittee  of  this  committee.  But  187  really  raises  very  major 
and  serious  constitutional  concerns. 

I  do  not  believe  in  my  heart  of  hearts  that  people  who  voted  for 
187  really  understood — it  is  very  complicated;  this  was  legalese — 
really  understood  what  they  were  voting  for  when  they  voted  for 
it.  So,  in  my  opinion,  a  judicial  review  of  that  initiative  in  terms 
of  its  constitutionality  is  entirely  appropriate. 

Now,  let  me  just  say  to  Judge  Graber,  I  have  been  looking  over 
your  curriculum  vitae,  and  I  must  say  I  look  at  it  with  such  pride. 
You  are  just  superbly  qualified,  and  for  me  to  meet  a  woman  who 
sits  on  the  supreme  court  of  her  State  I  think  is  most  impressive. 
And  so  I  would  just  like  to  offer  you  my  warm  congratulations.  Of 
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all  the  people  that  I  have  seen  come  up  here,  your  curriculum  vitae 
is  certainly  one  of  the  most  impressive.  So  congratulations. 

Judge  Graber.  Thank  you,  Senator. 

Senator  Feinstein.  If  I  may — and  Senator  Grassley  asked  a 
death  penalty  question — I  would  like  to  ask  a  question  about  Fed- 
eral sentencing  guidelines.  I  was  just  present  at  a  swearing-in  of 
some  Federal  judges  in  California  while  I  was  home,  and  I  noted 
some  grumbling  about  the  guidelines.  So  let  me  ask  you  both  the 
question. 

As  you  know,  Federal  judges  are  subject  to  a  range  of  Federal 
sentencing  guidelines,  and  they  require  specific  factual  findings  for 
departure  from  the  guidelines.  Furthermore,  Congress  has  recently 
increased  the  number  of  offenses  subject  to  mandatory  minimum 
sentences.  So  I  would  like  to  ask  each  of  you:  Do  you  have  any  res- 
ervations about  and  are  you  willing  to  fully,  follow  Federal  sentenc- 
ing guidelines  and  to  fully  implement  mandatory  minimum  sen- 
tences where  applicable? 

Judge  Graber.  I  have  no  such  reservations,  and  I  am  willing  and 
eager  to  apply  the  laws  as  Congress  has  written  them.  We  have  a 
State  analog  to  those  laws,  and  I  have  participated  in  votes  uphold- 
ing the  constitutionality  of  those  parallel  measures. 

Judge  Paez.  Senator  Feinstein,  during  the  last  4  years  that  I 
have  been  a  district  court  judge,  I  have  had  the  opportunity  to 
work  directly  with  the  sentencing  guidelines  every  week,  some- 
times every  day,  and  I  have  had  no  difficulty  in  applying  the  guide- 
lines. In  fact,  I  find  them  helpful.  In  many  instances,  they  make 
the  job,  the  role  of  sentencing,  it  is  well-defined  and  you  know  what 
the  parameters  are  and  you  know  what  is  expected.  And,  by  the 
same  token,  the  defendants  know  what  is  expected  and  what  is 
coming. 

I  have  no  problem  with  the  mandatory  minimums  that  are  re- 
quired in  certain  instances,  and  I  have  applied  them  and  I  have 
had  no  difficulty. 

Senator  Feinstein.  Thank  you  very  much.  Judge  Paez. 

Now,  since  judicial  activism  has  raised  its  head  on  this  commit- 
tee and  elsewhere  in  the  United  States  Senate,  I  want  to  ask  you 
a  question  about  it.  I  define  a  judicial  activist  as  a  judge  who 
doesn't  appreciate  the  inherent  limits  on  judicial  authority  under 
the  Constitution  and  who  seeks  to  legislate  from  the  bench. 

I  would  like  to  ask  each  of  you:  What  do  you  understand  the  in- 
herent limits  on  judicial  authority  to  be  under  the  Constitution  of 
the  United  States? 

Judge  Graber.  Senator,  the  role  of  the  judiciary,  as  you  have 
pointed  out,  is  a  limited  one  under  our  separation  of  powers.  In  my 
writings  that  I  have  submitted  to  the  committee,  I  have  expressed 
my  philosophy  that  a  judge's  role  is  to  decide  the  cases  that  come 
before  the  court  and  nothing  more,  not  to  make  law,  not  to  make 
policy.  That  is  something  that,  as  I  say,  I  have  expressed  not  just 
to  this  committee  but  in  speeches  and  other  writings,  and  I  hope 
my  record  will  support  that  I  have  tried  to  act  by  that  as  well. 

Senator  Feinstein.  Thank  you.  Judge. 

Judge  Paez.  And,  Senator  Feinstein,  I  just  wish  to  assure  you 
that  I  have  an  unbinding  respect  for  the  separation  of  powers  and 
the  role  of  the  legislature,  the  role  of  the  executive,  and  the  role 
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of  the  courts.  And  I  can  assure  you  that  I  understand  that  we  as 
judges  are  not  to  legislate.  That  is  the  role  of  the  Congress,  the  role 
of  the  legislature,  and  it  is  the  role — the  responsibility  of  the  execu- 
tive to  enforce  those  laws. 

We  are  not  to  be  legislating,  and  I  understand  that  full  well.  And 
in  my  career  both  as  a  State  court  judge  and  on  the  district  court, 
I  have  tried  very  consciously  and  forthrightly  to  respect  that,  and 
I  will  continue  to  do  so. 

Senator  Feinstein.  Thank  you  very  much.  And  a  final  question 
on  precedent.  If  you  are  confirmed  as  a  Federal  judge,  at  some 
point  you  might  be  faced  with  applying  a  Supreme  Court  or  an  ap- 
pellate court  precedent  with  which  you  do  not  personally  agree. 
Would  you  consider  yourself  bound  by  such  a  precedent? 

Judge  Graber.  Absolutely,  and  this  is  something  that  as  a  State 
intermediate  appellate  judge,  which  was  my  initial  judicial  posi- 
tion, I  faced  squarely  and  have  been  able  to  do  that.  Just  as  I 
would  apply  a  law  that  Congress  passed  that  I  might  not  agree 
with,  because  that  is  not  what  I  am  being  asked.  I  would  apply  the 
precedent  whether  I  agreed  with  it  or  not. 

Senator  FEINSTEIN.  Thank  you. 

Judge  Paez. 

Judge  Paez.  I  share  those  same  views  very  much,  Senator  Fein- 
stein, and  I  would  follow  precedent  unquestionably. 

Senator  FEINSTEIN.  Thank  you  very  much. 

Senator  Grassley.  Senator  Thurmond. 

QUESTIONING  BY  SENATOR  THURMOND 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Justice  Graber  and  Judge  Paez,  you  were  present  here  a  few 
minutes  ago  when  the  question  came  up  about  judicial  tempera- 
ment. I  presume  you  take  the  same  position  as  you  heard  discussed 
a  few  minutes  ago.  Do  you  or  not? 

Judge  Paez.  Absolutely,  Senator.  Yes,  very  much. 

Judge  Graber.  Yes. 

Senator  Thurmond.  Judge  Paez,  what  role  do  you  believe  judges 
have  in  developing  public  policy  through  case  law,  when  the  legis- 
lature repeatedly  fails  to  address  important  matters? 

Judge  Paez.  Well,  our  role  as  judges  is  to  decide  the  case  that 
is  in  front  of  us,  to  try  and  ascertain  what  the  law  is,  and  then  to 
apply  the  law  to  the  case,  and  that  is  what  I  have  tried  to  do.  I 
always — sometimes  it  takes  a  lot  of  effort  to  figure  out  what  the 
law  is,  what  the  statute  says  or  what  the  case  law  is,  but  that  is 
what  I — it  is  to  decide  the  case  based  upon  established  precedent 
and  what  the  statute  says. 

Senator  Thurmond.  Judge  Paez,  an  issue  that  raises  concern  is 
when  policymakers  make  tough  decisions  and  enact  laws  only  to 
have  those  laws  held  unconstitutional  by  a  judge.  In  October  of  last 
year,  in  Los  /jigeles  Alliance  for  Survival  v.  City  of  Los  Angeles, 
you  issued  a  preliminary  injunction  holding  that  a  Los  Angeles 
panhandling  ordinance  violated  the  fret;  speech  provisions  of  the 
California  Constitution.  The  question  is:  Are  you  concerned  about 
judges  placing  unnecessary  restraints  on  policymakers  based  on  ex- 
pansive constitutional  interpretations? 


329 

Judge  Paez.  Senator,  I  have  to  be  careful  here  because  that  case 
is  pending  in  front  of  me.  In  fact,  on  Monday,  I  just  had  a  status 
conference  with  the  lawyers  that  are  in  the  case. 

I  would  just  like  to  go  back  to  what  I  said  earlier.  I  think  you 
need  to  basically  apply  the  presumption  that  laws  are  constitu- 
tional, but  then,  nevertheless,  when  your  case  is  brought  to  you, 
you  are  called  upon  to  look  at  the  case,  to  look  at  the  statute  or 
whatever  you  are  asked  to  decide  and  apply  existing  law.  And  basi- 
cally that — I  tried  to  do  that  in  that  case,  and  the  lawyers  are  basi- 
cally— just  to  share  a  little  insight  with  you,  the  lawyers  told  me 
that  they  have  appealed  that  case  to  the  ninth  circuit.  And  that  is 
where  it  is  today. 

Senator  Thurmond.  Justice  Graber,  do  you  have  any  comments 
on  that? 

Judge  Graber.  No,  I  have  nothing  to  add  to  that. 

Senator  Thurmond.  Judge  Paez — and  I  will  ask  you  the  same 
question.  Justice  Graber — do  you  believe  that  the  death  penalty 
should  be  held  unconstitutional? 

Judge  Paez.  Senator  Thurmond,  the  U.S.  Supreme  Court  has  an- 
swered that  question  quite  clearly,  and  I  can  assure  you  that  there 
is  nothing  in  my  background  or  anything  that  would  in  any  way 
cause  me  to  question  in  any  way  what  the  Supreme  Court  has  said 
about  the  constitutionality  of  the  death  penalty. 

Senator  Thurmond.  So  you  would  not  hesitate  to  uphold  a  death 
penalty  sentence? 

Judge  Paez.  No,  sir. 

Senator  Thurmond.  Justice  Graber. 

Judge  Graber.  I  agree  with  Judge  Paez's  assessment  of  what  the 
U.S.  Supreme  Court  has  held.  The  Supreme  Court  clearly  has  held 
that  the  death  penalty  is  constitutional,  and  I  would  apply  that 
precedent. 

As  I  mentioned  earlier,  I  have,  in  fact,  in  the  State  court  system 
voted  on  numerous  occasions  to  uphold  the  imposition  of  the  death 
penalty,  and  it  had  indeed  even  been  carried  out  during  my  tenure. 

Senator  Thurmond.  Those  are  all  the  questions  I  have.  I  wish 
you  both  well. 

Judge  Paez.  Thank  you.  Senator. 

Judge  Graber.  Thank  you.  Senator. 

Senator  Grassley.  Senator  Sessions. 

questioning  by  senator  sessions 

Senator  Sessions.  Thank  you,  Mr.  Chairman. 

Frankly,  I  think  both  of  you  have  records  and  friends  that  indi- 
cate that  you  are  good  people  and  have  good  legal  skills,  and  I  re- 
spect that.  I  have  no  quarrel  with  your  integrity  or  legal  ability. 
And  really,  I  am  not  sure  how  I  feel  about  these  nominations  ex- 
cept to  say  that  the  court  of  appeals  is  one  step  below  the  U.S.  Su- 
preme Court.  It  sets  a  policy  and  a  tone  of  law  for  an  entire  circuit. 

Obviously  the  biggest  circuit  in  the  country  is  the  ninth  circuit, 
and  most  of  you  know — it  is  not  a  very  well  kept  secret — that  the 
ninth  circuit  is  having  an  awful  lot  of  trouble  with  the  U.S.  Su- 
preme Court. 

For  example,  I  think  last  year  27  out  of  the  28  cases  reviewed 
by  the  U.S.  Supreme  Court  were  reversed  by  the  U.S.  Supreme 
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Court,  I  believe  13  out  of  14  the  year  before,  or  something  Uke  that, 
and  over  the  years  that  has  been  a  pattern  since  I  was  a  Federal 
prosecutor.  And,  in  fact,  many  prosecutors  around  the  country  or 
judges  wouldn't  even  consider  opinions  on  discovery  matters  and  so 
forth  out  of  the  ninth  circuit  because  they  were  out  of  step  with  the 
current  state  of  the  law  in  the  other  circuits. 

And  so  I  guess  that  is  causing  me  to  give  some  thought  to  your 
philosophy  and  the  importance  of  correcting  and  getting  the  ninth 
circuit  back  into  the  right  sync  with  the  rest  of  the  law  in  America. 

I  would  like  to  ask  you  a  couple  of  questions.  On  the  death  pen- 
alty, both  of  you  have  correctly  stated  that  you  believe  the  Supreme 
Court  has  made  itself  quite  clear  on  that  subject.  But  for  a  number 
of  years,  at  least  two  members  of  the  Supreme  Court  dissented  on 
that.  They  are  no  longer  on  the  Court,  but  they  held  to  the  view 
that  the  death  penalty  was  unconstitutional. 

Let  me  ask  you,  Judge  Graber,  have  you  ever  had  occasion  to  ex- 
press your  opinion  on  that  one  way  or  the  other  as  a  private  citi- 
zen? 

Judge  Graber.  No,  not  as  a  private  citizen.  As  a  judge,  I  have 
written  a  number  of  cases  relating  to  issues  involving  the  death 
penalty,  and  as  I  mentioned,  I  have  never  written  a  case  in  which 
I  set  forth  a  theory  of  any  kind  under  which  the  death  penalty 
would  be  unconstitutional,  under  either  the  Oregon  or  the  Federal 
Constitution. 

Senator  Sessions.  Well,  Justice  Brennan,  I  recall,  continued  to 
dissent  on  every  death  penalty  case.  You  are  aware  of  that  dissent, 
I  assume,  over  the  years. 

Judge  Graber.  I  was  aware  of  it. 

Senator  SESSIONS.  If  you  had  been  on  the  U.S.  Supreme  Court, 
would  you  have  agreed  with  Justice  Brennan  or  the  majority  who 
held  the  other  way? 

Judge  Graber.  I  don't  know  if  I  could  speculate  what  I  would 
have  done  in  his  shoes,  but  I  know  that  since  I  have  had  the  oppor- 
tunity to  look  at  the  arguments  that  have  been  made  in  front  of 
me,  when  a  real  case  has  come  to  me,  I  have  never  been  persuaded 
by  any  of  the  arguments  that  the  death  penalty  is  unconstitutional. 

Senator  SESSIONS.  Judge  Paez,  how  would  you  answer  that  ques- 
tion? Have  you  had  occasion  to  comment  publicly,  first,  on  the  posi- 
tion of  Justice  Brennan  and  I  believe  Justice  Marshall  on  the  death 
penalty? 

Judge  Paez.  No,  Senator,  I  have  never  had  the  opportunity  to  ex- 
press any  kind  of  public  view  on  that. 

Senator  SESSIONS.  Have  you  filed  a  brief  at  any  time  asserting 
that? 

Judge  Paez.  No,  I  have  not.  Never. 

Senator  Sessions.  And  would  you  give  your  opinion  as  to  the  va- 
lidity of  their  view  on  the  death  penalty? 

Judge  Paez.  Well,  actually,  it  has  been  a  very  long  time  since  I 
have  read  any  of  those  earlier — their  decisions  in 

Senator  Sessions.  Fundamentally,  they  found  it  to  be  cruel  and 
unusual  punishment. 

Judge  Paez.  But  I  think  if  you  look  at  the  Constitution,  I  think 
it  is  our  fifth  amendment  which  says  that  no  life  or  liberty  can  be 
taken  without  due  process  of  law,  which  seems  to  suggest  there 
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that  the  death  penalty  was  recognized  as  in  the  Constitution.  So 
I  wouldn't  want  to  speculate  how  I  would  have  gone  about  analyz- 
ing all  of  that,  but  it  is  now  years  ago  that  all  this  has  taken  place, 
but  I  think  the  Court  has  made  it  quite  clear  that  it  is  constitu- 
tional. 

Senator  Sessions.  Well,  I  think  in  a  way  that  was  the  high- 
water  mark  of  judicial  activism  because  you  are  correct,  I  think 
there  are  about  four  references  in  the  Constitution  adopted  by  the 
people  of  this  country  in  1789  that  referenced  a  death  penalty.  And 
for  a  judge  sitting  today  to  say  the  Constitution,  which  clearly  con- 
templated a  death  penalty,  makes  a  death  penalty — ^you  know,  it 
violates  that  Constitution,  would  be  an  abuse  of  power  to  me,  and 
to  me  it  is  not  a  matter  that  good  people  could  even  disagree  on. 
I  was  astounded  that  they  openly  stated  that  under  the  current 
standards  of  high  ethical  conduct  or  evolving  standards  of  decency 
we  now  declare  it  unconstitutional. 

So  that  is  just  an  issue  to  me.  I  think  sometimes  we  got  caught 
a  few  years  ago  in  the  idea  of  using  the  law  to  force  social  change 
that  the  public  may  not  agree  with.  And  I  have  some  doubts  about 
that. 

With  regard  to  the  panhandling  statute,  it  troubles  me  that  you 
have,  in  fact,  enjoined  enforcement  of  it.  That  was  a  politically  hot 
issue  a  few  years  ago,  10  to  15  years  ago,  among  civil  libertarians 
opposing  panhandling  laws.  I  never  thought  the  opposition  was 
sound,  but  now  we  know,  for  example,  in  New  York  City  that 
Mayor  Giuliani  has  cracked  down  on  street  crime  and  panhandling 
and  minor  crimes  and  subway  violations  and  that  kind  of  thing.  It 
has  helped  reduce  crime  overall.  And  these  kinds  of  things  can 
make  life  in  a  city  unlivable. 

Do  you  understand 

Judge  Paez.  Oh,  absolutely.  Senator. 

Senator  Sessions.  Would  you  comment  on  your  willingness  to 
overrule  the  decision  of  the  city  of  Los  Angeles  with  regard  to  that 
statute? 

Judge  Paez.  I  would  just  say  all  I  did  was  make  an  issue  of  pre- 
liminary injunction.  But,  you  know,  I  too — I  live  in  the  downtown 
area  of  Los  Angeles,  close  to  downtown  Los  Angeles,  and,  you 
know,  as  a  member  of  the  public  and  as  a  member  of  the  popu- 
lation in  the  downtown  area,  I  am  aware  of  the  problems  you  ar- 
ticulate and  the  problems  that  the  mayor,  my  mayor.  Mayor  Rior- 
dan,  has  articulated  with  respect  to  these  very  issues  that  Mayor 
Giuliani  has  looked  at  in  New  York.  And  I  appreciate  very  much 
ever3^hing  that  they  say,  and  if  you  look  at  the  order  that  was  filed 
in  that  case,  it  tries  to  follow  what  I  believe  the  ninth  circuit  was 
saying  and  set  out  there  completely. 

But,  you  know,  I  am  involved  in  the  community  and  I  am  sen- 
sitive to  the  things  that  you  are  sajdng. 

Senator  Sessions.  My  time  is  up.  I  might  like  another  round. 

Senator  Grassley.  I  am  done  asking  questions,  so  if  you  have 
another  question  or 

Senator  Sessions.  Well,  I  would  kind  of  like  to  follow  up  on  some 
of  your 

Senator  Grassley.  The  only  thing  I  want  to  do  is  get  done  with 
the  other  panel  at  4  o'clock. 
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Senator  SESSIONS.  Fair  enough. 

With  regard  to  the  speech  that  Senator  Grassley  asked  you  about 
originally,  you  gave  that  speech  as  a  sitting  Federal  judge. 

Judge  Paez.  I  had  already  become  a  member — I  was  already  a 
district  court  judge  at  the  time  I  gave  that  speech.  I  was  invited 
to  go  back  to  Boalt  where  I  graduated  from  law  school  to  speak  in 
a  speech  that  was  given  recognizing  and  honoring  a  good  friend  of 
mine  who  was  in  law  school  with  me  and  became  a  State  court 
judge  and  was  killed  in  a  tragic  accident.  And  they  created  this  lec- 
ture for  his — to  keep  his  memory  alive,  and  asked  me  to  speak  on 
issues  that  would  be  of  interest,  would  sort  of  follow  in  his  legacy. 

Senator  Sessions.  But  you  did  take  that  opportunity  to  criticize 
an  initiative  of  the  people  of  California,  which  is — how  do  you  feel 
about  a  Federal  judge  taking  public  positions  on  political  issues  of 
that 

Judge  Paez.  Well,  I  don't — well,  we  shouldn't,  and  I  wasn't  trying 
to  take  a  political  position.  We  were  bound  by  certain  ethics.  None- 
theless, as  I  said  a  minute  ago,  we  are — we  have  a  life  outside  of 
our  role  as  a  judge  as  well,  and  it  was  an — I  was  trying  to  address 
a  particular  broad  issue,  and  so  I  made  those  remarks. 

Senator  SESSIONS.  And  Senator  Grassley  asked  about  Proposition 
187.  I  think  there  may  be  some  confusion  there,  and  I  would  like 
to  see  if  I  can  clarify.  In  your  speech,  you  said,  "The  Latino  commu- 
nity has  for  some  time  now  faced  heightened  discrimination  and 
hostility  which  came  to  a  head  with  the  passage  of  Proposition 
187."  Now,  that  is  the  proposition  that 

Judge  Paez.  Well,  that's 

Senator  Sessions  [continuing].  Senator  Feinstein  was  talking 
about.  Then  you  went  on,  and  I  will  quote  from  you. 

Judge  Paez.  Sure. 

Senator  Sessions.  "The  proposed  anti-civil  rights  initiative  will 
inflame  the  issue  all  over  again  without  contributing  to  any  serious 
discussion  of  our  differences  and  similarities  or  ways  to  ensure 
equal  opportunities  for  all." 

The  question  I  would  have  is,  first,  you  are  referring  there  to 
Proposition  209,  the  California  civil  rights  initiative,  were  you  not? 

Judge  Paez.  I  think  so,  but  at  that  time,  I  don't  think  it  was  on 
the  ballot  or  it  was  in — it  was  pending  or  it  was  contemplated. 

Senator  Sessions.  You  said  "the  proposed"  civil  rights. 

Judge  Paez.  I  think  it  was  proposed. 

Senator  SESSIONS.  And  you  referred  to  it  as  the  "anti-civil  rights 
initiative." 

Judge  Paez.  Perhaps  I  did.  I  don't  recall. 

Senator  Sessions.  This  is  in  your  written  remarks.  I  guess  I  am 
reading  right  here.  "The  proposed  anti-civil  rights  initiative." 

Now,  tell  me  how  it  is  that  Proposition  209,  which  basically  mir- 
rors the  14th  amendment,  is  an  anti-civil  rights  initiative. 

Judge  Paez.  I  am  not  sure  if  at  the  time  the  exact  proposal  was 
identical  to  what  ultimately  made  it  on  the  ballot,  because  there 
were  a  number  of — it  was — I  remember  just  reading  in  the  papers 
there  was  a  lot  of  debate  going  on  as  to  how  it  should  actually  be 
formulated. 
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But  I  can  just  assure  you,  Senator,  that,  you  know,  the  ninth  cir- 
cuit has  said  that  that  statute  is  constitutional  and  there  is  no 
question  about  it.  It  is  constitutional,  period. 

Senator  Sessions.  They  say  there  was  no  doubt  it  was  constitu- 
tional. 

Judge  Paez.  That  is  absolutely  right.  They  did. 

Senator  Sessions.  Although  a  judge  had  entertained — a  sitting 
district  judge 

Judge  Paez.  That  is  correct. 

Senator  Sessions  [continuing].  Had  entered  an  injunction,  as  you 
did,  to  stop  its  enforcement. 

Judge  Paez.  Right.  That  is  correct. 

Senator  Sessions.  Do  you  understand  how  that  could  frustrate 
the  people  of  California  who  felt  like  they  were  enacting  a  proper 
law  and  here  a — not  you,  but  this  other  district  judge 

Judge  Paez.  Right. 

Senator  Sessions  [continuing].  Had  just  stopped  it  and  they  had 
to  then  go  to  the  appeals  court  and — to  get  it  reversed. 

Judge  Paez.  Correct. 

Senator  Sessions.  Do  you  understand  the  sensitivity  of  that? 

Judge  Paez.  I  absolutely  do.  Senator,  because,  I  think  as  I  was 
saying  earlier,  the  initiative  process  in  California  is  historically 
very  important  in  California.  And  it  is  well-grained  into  the  demo- 
cratic process  in  California,  and  I  think  you  do  have  to  approach 
these  citizens'  initiatives  on  the  basis  that  they  are  assumed  to  be 
constitutional. 

Senator  Sessions.  Do  you  believe  they 

Judge  Paez.  You  approach  it  very  cautiously. 

Senator  Sessions.  Do  you  believe  they  should  be  given  any  more 
scrutiny  than  a  legislative  act  by  the  State  legislature? 

Judge  Paez.  No;  I  don't  think  that — my  understanding  right  now 
on  that  is,  I  don't  think  the  Supreme  Court  has  said  that  citizens' 
initiatives  are  to  be  given  greater  scrutiny  just  because  they  are  a 
citizen  initiative,  but  I  think  you  approach  the  analysis  as  you 
would  any  State  statute  or  any  statute  that  is  attempting  to  be 
challenged  for  an  unconstitutional  basis. 

Senator  Sessions.  Well,  some  have 

Judge  Paez.  But  I  think — but  as  I  said — I'm  sorry.  I  think  I  just 
wanted  to  reemphasize  that  you  approach  those  matters  very  cau- 
tiously no  matter  if  it  is  a  legislative-passed  statute  or  if  it  is  a  citi- 
zen-driven initiative.  And  I  am  sensitive  to  that. 

Senator  Sessions.  Well,  I  guess  my  only  point,  do  you  believe 
that  an  initiative  passed  by  the  people  deserves  any  more — is  any 
more  suspect  than  legislation  passed  by  a  legislature? 

Judge  Paez.  No;  I  don't,  Senator.  Not  at  all. 

Senator  Sessions.  Some  have  adhered  to  that  view. 

I  want  to  pursue  a  little  bit  again — and  I  think  this  was  a  pre- 
pared address  to  a  law  school. 

Judge  Paez.  Sure. 

Senator  Sessions.  And  you  referred  to  the  just-passed  California 
civil  rights  initiative  as  "the  anti-civil  rights  initiative."  And  I 
would  like  for  you  to  explain  for  us  what  it  is  that  made  you  char- 
acterize it  in  that  fashion. 
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Judge  Paez.  I  am  not  sure  exactly  what — how  I  wrote  those  re- 
marks or  why  I  said  those  remarks  at  the  time,  but  let  me  just  say 
this:  As  I  recall,  these  issues,  sometimes  the  citizens'  initiatives 
do — ^tend  to  be  somewhat  divisive  throughout  the  populace  in  Cali- 
fornia. And  I  think  that  particular  initiative  which  followed  on  the 
heels  of  187  that  Senator  Feinstein  just  elaborated  on  tended  to  be 
a  little  bit  controversial  throughout  the  population.  And  I  think  in 
some  communities  it  was  viewed  as  another — raising  issues  that 
people  didn't  really  want  to  deal  about,  and  it  tended  to  be  con- 
troversial. 

A  lot  of  people  were  disappointed  and  upset  with  the  initiative, 
and  I  think  I  am  just  reflecting  there  that  those  matters  can  be  dis- 
ruptive, but,  again 

Senator  Sessions.  Well,  you  didn't  say  it  was  disruptive.  You 
didn't  say  it  was  a  disruptive  issue.  You  said  it  was  an  anti-civil 
rights.  Can  you  tell  me  how  that  initiative — where  you  would  de- 
clare it  to  be  anti-civil  rights? 

Judge  Paez.  I  don't  think  I — ^well,  it's  not  anti-civil  rights  be- 
cause it  sought  to  ensure  equal  opportunity  and  to  make  that  clear 
and  to  basically  eliminate  government-sponsored — State-sponsored 
affirmative  action  programs. 

Senator  Sessions.  Well,  that  is  the — I  think  that  is  the  point  to 
me.  I  am  troubled  by  the  idea  that  if  you  don't  agree  with  my  defi- 
nition of  civil  rights,  you  are  anti-civil  rights.  I  think  the  fourteenth 
amendment,  the  Supreme  Court  in  the  Adarand  case,  the  people 
of  California  in  this  case,  say  very  clearly  they  believe  everyone 
should  be  treated  equally  and  fairly,  but  they  do  not  believe  that 
people  should  be  given  advantages 

Judge  Paez.  Right. 

Senator  Sessions  [continuing].  Because  of  their  background,  the 
color  of  their  skin,  or  their  race.  And  I  think  that  is  pro-civil  rights. 
And  I  think  that  was  the  motive  behind  the  civil  rights  initiative, 
and  I  just  want  to  see  if  you  think  that  because  it  eliminated 
quotas  and  preferences  that  you  would  consider  that  to  be  anti-civil 
rights. 

Judge  Paez.  No;  I  don't.  Senator,  and  I  regret  that  those  words — 
that  I  used  those  words,  because  I  think  mainly  what  I  was  trjdng 
to  reflect  was  a  frustration  and  concern  because  it  was — it  followed 
on  the  heels  of  187,  which  raised  a  lot  of  debate  and  a  lot  of  con- 
cern. And  that  is  all  I  think  I  was  really  trying  to  reflect  there. 

I  think — as  I  said  earlier,  I  think  Adarand  has  made  it  quite 
clear,  and  Croson,  which  was  a  case  following  that  that  applies  to 
State  officials,  that  any  attempt  to  adopt  classifications  based  on 
race  are  inherently  suspect,  and  they  can  only  be  justified  by  a 
compelling  State  interest.  And  I  recognize  that  in  Adarand  that 
Justice  Scalia  said  there  can  be  no  compelling  State — there  can  be 
no  justification  whatsoever  for  any  such  classification. 

So,  I  am  sensitive  to  those  issues,  and  I  wish  to  assure  you  that 
I  am.  Those  propositions — and  there  have  been  others  in  the  past 
that  have  raised  other  issues,  and  I  am  sure  in  the  future  there 
will  be  more  from  all  sides  and  all  walks — raising  all  kinds  of 
issues. 

Senator  SESSIONS.  Yes.  Well,  let  me  ask  one  more  thing 

Senator  Grassley.  Senator  Session. 
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Senator  Sessions.  Oh,  I  am  sorry. 

Senator  Grassley.  We  do  have  Senator  Leahy. 

Senator  Leahy.  If  you  have  only  one  more  question,  go  ahead. 

Senator  Sessions.  Well,  yes.  I  think  that  is  all  I  would  have,  and 
that  would  be — when  you  evaluate — ^you  criticized  the  disparity,  ra- 
cial disparity  of  the  makeup  of  the  bench  in  California. 

Judge  Paez.  Sure. 

Senator  Sessions.  And  it  is  something,  I  think,  that  is  worth 
analyzing  and  important.  It  ought  to  be  studied,  and  we  ought  to 
talk  about  it. 

But  if  you  decide  what  kind  of — what  the  makeup  should  be, 
would  you  agree  or  not  agree  that  the  makeup  should  be  compat- 
ible with  the  percentage  of  minorities  admitted  to  the  bar  and  who 
have  practiced  for,  say,  10  years,  the  normal  time  maybe  they  ex- 
pect, as  compared  to  the  overall  percentage  of 

Judge  Paez.  Right,  it 

Senator  Sessions  [continuing].  That  group  in  the  population  or 
not? 

Judge  Paez.  If  you  are  going  to  try  and  do  any  kind  of  propor- 
tional analysis,  that  probably  would  be  a  more  appropriate  analy- 
sis. But  I'm  not  even  sure  that  that  is  even  appropriate  itself,  be- 
cause basically,  I  think,  you  just  want  to  reach  out  and  to  make 
sure  that  there  is  some  representation  on  the  courts  with  respect 
to  all  people  from  all  kinds  of  different — with  all  kinds  of  different 
backgrounds,  prosecutors,  defenders,  women.  It  should  be  reach 
out.  And  I  don't — I'm  not  suggesting  that  there  should  be  any  one 
analysis.  That  certainly  is  good — if  you  are  going  to  do  that,  that 
is  certainly  a — there  is  lot  of  justification 

Senator  Sessions.  Well,  I  notice  in  your  speech  you  didn't  make 
any  reference  to  percentage  of  lawyers  in  the  population 

Judge  Paez.  No.  I'm  not  sure — I  don't  think  at  the  time  I  had 
those  statistics. 

Senator  Sessions.  Your  criticism  was  of  the  overall  population. 

I  3deld  to  the  distinguished  minority. 

Senator  Grassley.  Senator  Leahy. 

QUESTIONING  BY  SENATOR  LEAHY 

Senator  Leahy.  Judge,  I  would  ask  you  as  a  member  of  the  dis- 
trict court,  no  matter  what  feelings  you  might  have  on  civil  rights 
or  anything  else,  you  would  be  bound  by  the  decisions  of  the  ninth 
circuit,  would  you  not? 

Judge  Paez.  Yes;  absolutely.  Senator. 

Senator  Leahy.  And  as  a  member  of  the  ninth  circuit,  you  would 
be  bound  by  decisions  of  the  Supreme  Court.  Is  that  correct? 

Judge  Paez.  That  is  correct.  Absolutely. 

Senator  Leahy.  Do  you  have  any  question  in  your  mind  that  no 
matter  how  you  may  feel  about  what  the  legislature  might  or  might 
not  have  done  on  some  of  these  civil  rights  issues,  do  you  have  any 
question  in  your  mind  that  you  would  be  able  to  follow  both  as  a 
district  judge  the  stare  decisis  of  the  ninth  circuit  and  as  a  ninth 
circuit  judge  the  stare  decisis  of  the  Supreme  Court? 

Judge  Paez.  Absolutely  no.  Senator.  I  can  assure  you,  as  I  have 
tried  to  do  the  other  Senators,  that  I  will  follow  the  law  of  the 
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ninth  circuit  and  the  law  of  the  Supreme  Court.  That  is  my — I  am 
duty-bound  to  do  that,  and  I  respect  that  very  much. 

Senator  Leahy.  In  fact,  Judge,  I  think  one  of  the  reasons  why 
you  have  the  highest  rating  the  American  Bar  Association  can  give 
and  the  strong  support  of  the  CaUfornia  Senators  and  the  very 
strong  support  of  numerous  people  across  the  political  spectrum  in 
California  is,  frankly,  because  you  have  done  that.  You  have  fol- 
lowed the  law  and  followed  it  very  carefully. 

I  know  that  some  have  talked  about  your  service  in  legal  aid.  As 
far  as  I  am  concerned,  lawyers  who  are  willing  to  take  time,  wheth- 
er in  pro  bono  work  or  legal  aid  or  areas  like  this,  where,  frankly, 
talented  lawyers  like  yourself  often  do  not  spend  the  time,  I  think 
that  is  a  matter  you  should  be  commended  for. 

I  know  I  spent  nearly  9  years  as  a  prosecutor,  and  there  were 
times  when  the  public  defenders  would  have  me  tied  up  in  a  knot, 
and  I  might  get  a  little  bit  annoyed  at  trying  to  figure  out  how  I 
was  going  to  get  out  of  that.  But  every  day  I  said  thank  God  they 
are  there,  because  somebody — and  especially  the  better  ones,  be- 
cause somebody  has  to  be  there  making  sure  that  the  system 
works.  You  know  and  I  know — and  you  have  certainly  seen  liti- 
gants before  you  where  one  side  is  unable  to  get  real  counsel  be- 
cause of  poverty  or  status  in  the  community  or  whatever.  And  you 
know,  as  I  do,  that  that  is  a  terrible  case  to  have  to  try  to  preside 
over.  Am  I  not  correct? 

Judge  Paez.  You  are  absolutely  correct.  Senator.  The  law — some- 
times in  State  court,  though  the  issues  were  simple  for  me,  per- 
haps, just  coming  into  the  court,  coming  into  the  municipal  court, 
it  is  a  very  intimidating  experience.  The  law  is  complicated  wheth- 
er it  be  a  simple  consumer  dispute,  an  unlawful  detainer  case,  or, 
for  that  matter,  a  complex  insurance  dispute  over  coverage. 

I  learned  to  appreciate  that  very  much  when  I  worked  as  a  law- 
yer. I  saw  that  when  I  was  a  State  court  judge,  and  I  see  it  again 
in  the  Federal  court,  because  the  Federal  court — ^you  come  into  a 
Federal  court,  and  it  is  a  very  awesome  experience.  And  for  some- 
body who  is  not  schooled  in  the  law,  a  lawyer  who  is  not  trained 
in  Federal  practice,  it  can  be  very  difficult.  And  I  have  always  been 
tried — have  been  sensitive  to  that,  and  as  a  judge,  I  have  always 
tried  to  display  courtesy  and  just  take  the  time  with  both  pro  per 
litigants  and  new  lawyers  to  assist  them  and  to  train  them  and  to 
see  that  they  grow  and  develop. 

And  I  tried  to  do  that  as  a  judge  with  new  judges  when  I  was 
a  State  court  judge  as  well.  So  I  appreciate  that. 

Senator  Leahy.  Well,  Judge,  that  is  certainly  the  reputation  you 
have,  certainly  the  reputation  that  those  who  have  written  to  me 
on  your  behalf.  And  as  I  said  before,  some  of  those  people  go  across 
the  political  spectrum  and  certainly  go  across  the  spectrum  of 
plaintiff,  to  defendant,  lawyers,  and  on.  Your  nomination  has  been 
here  now  for  2  years.  I  would  hope  that  all  members  would  feel 
that  you  have  answered  the  questions  and  we  could  have  a  vote  up 
or  down  on  you,  which  I  think  is  what  you  would  like.  And,  frank- 
ly, Mr.  Chairman,  I  predict  that  if  we  do  have  a  vote  up  or  down 
on  the  floor,  it  will  be  overwhelmingly  for  confirmation. 
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I  know  that  Senator  Feinstein  was  here  earlier,  and  so  I  will  not 
have  questions  of  our  other  nominee  other  than  to  wish  her  the 
best. 

Judge  Graber.  Thank  you,  Senator. 

Senator  Leahy.  Just  as  I  think  that  we  are  going  to  have — we 
want  to  be  able  to  move  your  title  from  justice  to  judge  as  quickly 
as  we  can.  I  don't  think  you  will  mind  that,  will  you? 

Judge  Graber.  I  wouldn't  mind  it  at  all.  I  would  be  honored,  sir. 

Senator  Leahy.  Thank  you. 

Senator  Grassley.  Thank  you,  Senator  Leahy. 

I  had  made  the  point  earlier.  You  might  get  some  answers  to 
question — or  get  questions  that  you  should  submit  answers  in  writ- 
ing, and  we  would  like  to  have  those  back  by  the  close  of  business 
Monday. 

Judge  Paez.  Thank  you.  Senator. 

Senator  Grassley.  That  is  what  the  chairman's  staff"  has  told  me 
is  the  deadline. 

Senator  SESSIONS.  Senator  Grassley,  I  have  one  question  of 
Judge  Graber. 

Senator  Grassley.  Yes.  I  hope  it  will  be  short. 

QUESTIONING  BY  SENATOR  SESSIONS 

Senator  Sessions.  You  filed  two  briefs  with  the  ACLU  on  cases 
that  are  somewhat  troubling  to  me,  although  they  were  a  number 
of  years  ago 

Senator  Grassley.  Let  me  clarify  something  right  away.  The 
record  will  be  left  open  for  members  to  submit  questions  through 
Monday.  Then  you  will  have  a  period  of  time  after  that  to  get  the 
answers  back.  I  am  sorry. 

Judge  Graber.  Thank  you  for  that  clarification. 

Senator  Sessions.  One  in  which  you  supported — filed  a  friend-of- 
the-court  brief  for  the  ACLU  in  Oregon  supporting  a  racial  pref- 
erence hiring  plan  implemented  by  the  Civil  Service  Board  of  Port- 
land. Do  you  recall  that?  And  do  you  think  that  brief  would  be  ap- 
propriate today  under  the  current  state  of  the  law? 

Judge  Graber.  Senator,  I  have  a  vague  recollection.  I  know  the 
case  to  which  you  are  referring.  It  related  to  a  hiring  rule  of  the 
Portland  Police  Bureau,  I  believe.  As  you  point  out,  it  has  been 

Senator  Sessions.  They  had  been  hiring  on  objective  test  scores 
and  presumably  they  came  into  a  plan  to  give  preferences  to  assist 
people  with  their  scores. 

Judge  Graber.  I  don't  recall  the  details  of  the  rule  because  it  has 
been  a  number  of  years,  but  to  answer  the  second  half  of  your 
question  more  directly,  the  brief  that  was  filed  was  appropriate  ad- 
vocacy for  the  time  but  would  no  longer  be  appropriate  advocacy 
because  the  U.S.  Supreme  Court  has  now  clarified  the  law  in  this 
area.  As  Judge  Paez  mentioned  earlier,  in  the  Adarand  decision 
the  Supreme  Court  has  made  it  clear  that  strict  scrutiny  is  to  be 
applied  to  racial  classifications  and  that  any  remedy  must  be  nar- 
rowly tailored  to  respond  to  a  specific,  compelling  governmental  in- 
terest. So,  no,  that  argument  would  not  be  appropriate  advocacy 
today. 

Senator  Sessions.  I  think  you  have  probably  spoken  well.  I  think 
at  that  time  it  was  probably  at  the  margin,  but  it  was  good — I  can 
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understand  that  as  an  advocacy.  How  did  you  come  to  file  that 
brief?  Were  you  retained  and  paid  to,  or  was  that  a  volunteer? 

Judge  Graber.  I  can't  recall  for  certain.  The  best  of  my  recollec- 
tion at  this  time,  one  of  the  other  lawyers  in  the  office  had  taken 
that  case  as  a  pro  bono  matter  and  asked  me  to  assist. 

Senator  SESSIONS.  And  you  also 

Judge  Graber.  That  is  the  best  I  can  recall  at  this  time. 

Senator  SESSIONS.  OK.  In  1984,  2  years  later,  you  joined  with  the 
ACLU  in  a  brief  arguing  that  an  administrative  rule  limiting  reim- 
bursement for  elective  abortions  violated  the  indigent  woman's 
right  of  privacy  under  the  Constitution.  Would  you  explain  that? 

Judge  Graber.  Again,  Senator,  I  have  only  a  vague  recollection 
of  the  specific  arguments  made  in  that  brief  because  it  was  such 
a  long  time  ago.  The  primary  argument  that  was  made  in  that 
brief,  to  the  best  of  my  memory,  was  an  argument  under  the  Or- 
egon State  Constitution,  which  is  somewhat  different  in  its  wording 
and  history  than  the  Federal  Constitution.  And  the  other  thing  I 
remember,  that  is  memorable  to  me  about  that  case  was  that  when 
the  Oregon  Supreme  Court  decided  it,  it  decided  it  on  a  basis  that 
none  of  the  parties  had  argued  or  thought  of  having  to  do  with  the 
structure  of  Oregon  government  and  the  permissibility  of  a  rule 
being  implemented  by  the  emergency  board. 

Senator  SESSIONS.  Well,  I  don't  think  they  would  have  done  well 
to  have  adopted  your  argument  in  that  case. 

Judge  Graber.  Perhaps  not. 

Senator  SESSIONS.  I  can  see  one  thing  in  that  the  right  of  an  in- 
dividual to  have  an  abortion  you  could  argued  involved  the  right 
of  privacy.  I  don't  agree.  But  this  supposition  it  would  seem  to  me 
to  be  outside  the  mainstream. 

Are  you  a  member  of  the  American  Civil  Liberties  Union  or  have 
you  ever  been? 

Judge  Graber.  I  was  for  a  time,  probably  in  the  early  1980's  for 
a  short  while.  But  I  don't  know  the  exact  dates. 

Senator  SESSIONS.  Well,  it  is  a  remarkable  organization.  It  has 
some  fine  people  who  are  members  of  it.  But  it  does  adhere  to  a 
number  of  positions  such  as  they  oppose  the  death  penalty,  they 
oppose  the  "three  strikes"  sentencing  laws,  they  are  in  opposition 
to  school  vouchers  for  sectarian  schools,  they  oppose  V-chips  for  tel- 
evision sets  to  limit  what  is  shown,  opposition  to  voluntary  labeling 
of  albums,  and  support  of  the  partial-birth  abortion,  support  of  the 
constitutionality  on  the  issue  of  racial  preferences,  and  the  decrimi- 
nalization of  drugs. 

Senator  Grassley.  Is  it  OK  if  we  move  on? 

Senator  SESSIONS.  Yes,  sir. 

Well,  do  you  agree  with  all  of  those  views?  Do  you  have  any  con- 
cern about  them? 

Senator  LEAHY.  Well,  wait  a  minute,  wait  a  minute,  wait  a 
minute. 

Mr.  Chairman,  I  would  ask  if  the  nominee  is  going  to  be  asked 
on  specific  issues  that  may  be  coming  up — and,  of  course,  that  is 
her  determination  whether  she  wants  to  answer  it  or  not  is  one 
thing.  But  to  ask  her  whether  she  ascribes  to  everything  in  any  or- 
ganization, I  think,  goes  beyond  the  scope  of  these  hearings. 
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Senator  Sessions.  Well,  there  is  not  enough  time  to  discuss  it. 
I  withdraw  the  question. 

Senator  Grassley.  OK,  thank  you. 

Senator  Leahy.  And  might  I  say,  also.  Justice  Graber,  when  you 
are  a  litigant,  you  are  going  to  argue  your  client's  side,  am  I  not 
correct?  I  mean,  you  are  going  to  argue  as  strong  as  you  can  for 
that  one  side,  as  compared  to  when  you  are  a  judge  and  you  have 
got  to  listen  very  carefully  to  both  sides.  Would  that  be  a  fair  state- 
ment? 

Judge  Graber.  It  would.  Senator,  and  I  mentioned  in  response 
to  Senator  Sessions'  question  that  the  law  had  changed  greatly 
since  I  filed  that  brief.  And,  of  course,  my  role  has  also  changed 
from  that  of  an  advocate  to  that  of  a  judge,  and  I  appreciate  the 
difference. 

Senator  Grassley.  Thank  you.  We  dismiss  you. 

Judge  Graber.  Thank  you. 

Senator  Grassley.  You  have  been  very  patient  with  us  and  we 
thank  you  very  much. 

Judge  Paez.  Thank  you.  Senator. 

Senator  Grassley.  I  am  going  to  call  the  next  panel,  and  I  am 
also  going  to  add  to  the  next  panel  the  one  remaining  one  we  have 
for  the  U.S.  Court  of  International  Trade  because,  remember,  we 
had  taken  Judith  M.  Barzilay  out  of  order  for  the  benefit  of  Senator 
Specter. 

So  I  would  call  Sam  A.  Lindsay,  Hilda  G.  Tagle,  and  Delissa  A. 
Ridgway  at  this  point,  and  before  you  are  seated,  would  you  raise 
your  right  hand,  each  of  you? 

Do  you  swear  the  testimony  you  shall  give  in  this  hearing  shall 
be  the  truth,  the  whole  truth  and  nothing  but  the  truth,  so  help 
you  God? 

Judge  Tagle.  I  do. 

Mr.  Lindsay.  I  do. 

Ms.  Ridgway.  I  do. 

Senator  Grassley.  Please  be  seated.  Now,  as  is  customary,  we 
would  give  each  of  you  an  opportunity — we  will  start  with  Ms. 
Tagle,  Mr.  Lindsay  and  Ms.  Ridgway — for  an  opening  statement 
and  to  introduce  family  and  friends. 

TESTIMONY  OF  HILDA  G.  TAGLE,  OF  TEXAS,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF  TEXAS 

Judge  Tagle.  I  have  no  opening  statement,  Mr.  Chairman,  but 
I  would  like  to  introduce  my  family  and  my  friends. 

Senator  Grassley.  Please  do. 

Judge  Tagle.  First  of  all,  I  should  inform  you  that  my  four 
brothers  and  my  nephew  drove  1,700  miles,  30  hours  straight,  to 
be  here,  and  they  arrived  here  at  3:30  this  morning.  So  I  am  very 
proud  to — and  I  am  going  to  ask  if  it  is  all  right  with  the  chairman 
to  have  them  stand  when  I  call  their  names. 

My  nephew,  Santiago  Tagle,  Jr.,  who  I  raised  since  he  was  10 
years  old;  my  brother,  Manuel,  from  Corpus  Christi;  my  brother, 
Jerry,  from  Robstown;  my  brother,  Joe,  also  from  Robstown;  and 
my  brother,  Jimmy.  And  these  are  my  family  who  are  here. 

I  also  have  a  very  good  friend  originally  from  Robstown,  but  now 
from  Birmingham,  AL,  Phillip  Tobias,  who  is  here.  And  I  have  my 
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court  manager,  Cathy  Barrera,  who  is  here,  who  also  drove  30 
hours  to  be  here.  And  I  have  three  very  good  friends,  my  comadres, 
I  call  them;  they  are  my  very  good  friends,  Alda  Grodines,  Paula 
Waddle,  and  Rosario  Carrizo. 

Senator  Grassley.  Well,  you  have  much  support,  much  support. 

Senator  Leahy.  I  might  say,  also,  Mr.  Chairman,  that  we  should 
make  sure — ^you  are  going  to  enjoy  the  fact,  and  will  get  copies  of 
that  part  of  the  transcript  because  their  names  and  the  fact  that 
they  are  here  becomes  a  matter  of  the  permanent  history  of  the 
U.S.  Senate. 

Judge  Tagle.  Thank  you. 

Senator  Grassley.  Yes,  and  thank  you  for  making  that  clear. 
Senator  Leahy. 

Mr.  Lindsay,  you  can  make  an  opening  statement  and  you  can 
also  introduce  your  family  and  friends. 

TESTIMONY  OF  SAM  A.  LINDSAY,  OF  TEXAS,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF  TEXAS 

Mr.  Lindsay.  Thank  you,  Mr.  Chairman.  I  have  no  opening  state- 
ment, but  I  am  extremely  grateful  to  be  here.  I  would  like  to  intro- 
duce to  the  committee  my  wife,  Kathleen  Lindsay;  my  oldest 
daughter,  Constance;  my  little  daughter,  Rachel;  my  youngest 
daughter,  Heather.  I  also  have  my  brother,  who  is  a  retired  colonel 
from  Delaware,  Joe  Lindsay.  I  also  have  here  my  sister.  Dr.  Bev- 
erly Lindsay,  from  Pennsylvania. 

Senator  Grassley.  Ms.  Ridgway. 

TESTIMONY  OF  DELISSA  A.  RIDGWAY,  OF  THE  DISTRICT  OF 
COLUMBIA,  TO  BE  A  JUDGE  OF  THE  U.S.  COURT  OF  INTER- 
NATIONAL TRADE 

Ms.  Ridgway.  Thank  you  very  much.  I  have  no  opening  state- 
ment, Mr.  Chairmgin,  but  I  too  am  very  grateful  to  be  here.  Com- 
pared to  the  other  nominees,  I  am  fljdng  solo,  relatively  speaking. 
I  do  have  several  friends  with  me  here  today,  and  colleagues.  I 
would  like  to  introduce  my  former  special  assistant,  David  Blake, 
and  my  current  special  assistant,  Sebastian  Saviano.  I  am  grateful 
to  have  them  here  with  me  today. 

Senator  Grassley.  Yes,  thank  you. 

Judge  Terrell.  I  am  Judge  Mary  Terrell  and  I  am  here  in  sup- 
port of  Ms.  Ridgway. 

Senator  Grassley.  Well,  thank  you  very  much. 

Ms.  Ridgway.  I  did  not  know  that  Judge  Terrell  was  here  and 
I  thank  her,  as  well,  for  her  presence. 

questioning  by  senator  grassley 

Senator  Grassley.  Thank  you.  Judge,  for  making  that  known. 

I  would  first  ask  questions  of  the  two  district  nominees  and  then 
to  Ms.  Ridgway.  So  at  this  point,  it  would  be  just  you  two. 

For  both  of  you,  do  you  have  any  legal  or  moral  beliefs  which 
would  inhibit  or  prevent  you  from  imposing  a  death  sentence  in 
any  criminal  case  that  might  come  before  a  Federal  judge? 

Judge  Tagle.  Are  you  asking  me  to  answer  first,  Mr.  Chairman? 

Senator  Grassley.  Yes. 
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Judge  Tagle.  I  have  no  such  reservations.  As  a  matter  of  fact, 
I  have  presided  over  at  least  one  capital  murder  case  last  year  and 
I  am  currently  in  the  middle  of  the  voir  dire  of  another  capital 
murder  case. 

Senator  Grassley.  Mr.  Lindsay. 

Mr,  Lindsay.  I  have  none,  Mr.  Chairman. 

Senator  Grassley.  I  am  sure  that  you  are  very  aware  of  the  Su- 
preme Court's  decision  last  term  regarding  the  Adarand  and 
Croson  decisions.  Please  explain  to  the  committee  your  understand- 
ing of  those  decisions  and  their  holdings  concerning  the  use  of  race 
to  distribute  Government  benefits  or  to  make  Grovernment  contract- 
ing or  hiring  decisions.  I  will  start  with  you,  Ms.  Tagle. 

Judge  Tagle.  The  Supreme  Court  has  said  that  all  racial  classi- 
fications, or  any  racial  classifications,  should  be  scrutinized  very 
closely  by  the  judiciary  and  that  unless  there  is  a  compelling  State 
interest  that  any  remedy  should  be  tailored  very  narrowly  to  fit 
that  compelling  State  interest. 

Senator  Grassley.  Mr.  Lindsay. 

Mr.  Lindsay.  Mr.  Chairman,  I  agree  with  the  statement  by 
Judge  Tagle,  and  I  would  add,  however,  that  race-based  remedies 
should  be  used  in  situations  only  to  remedy  the  present  effects  of 
past  discrimination. 

Senator  Grassley.  Please  state  in  detail  your  best  independent 
legal  judgment,  irrespective  of  existing  judicial  precedent,  on  the 
lawfulness  under  the  equal  protection  clause  of  the  14th  amend- 
ment and  Federal  civil  rights  laws  of  the  use  of  race-,  gender-  or 
national  origin-based  preferences  in  such  areas  as  employment  de- 
cisions; for  instance,  hiring,  promotion,  layoffs;  also,  college  admis- 
sions and  scholarship  awards  and  the  awarding  of  Grovernment 
contracts. 

Ms.  Tagle. 

Judge  Tagle.  I  believe  that  the  law  of  the  land  being  that  any 
protected  class — it  should  be  very  limited — ^that  a  court  or  a  judge 
having  before  him  or  her  a  case  involving  those  issues  should  very 
closely  scrutinize  the  facts  as  they  are  before  the  court  because,  you 
know,  as  far  as  my  own  independent  legal  judgment,  I  think  a 
judge  should  always  look  at  what  the  precedent  is  and,  you  know, 
what  that  court  has — similar  courts  have  decided. 

Senator  Grassley.  Mr.  Lindsay. 

Mr.  Lindsay.  Mr.  Chairman,  I  think  my  independent  legal  judg- 
ment would  somewhat  be  shaped  by  precedent  and  the  Constitu- 
tion. But  in  those  situations,  if  there  is  going  to  be  an  exception, 
it  has  to  be  narrowly  drawn,  and  to  avoid  claims  of  discrimination 
by  this  group  or  that  group,  a  court's  role  should  be  one  in  which 
it  takes  into  account  the  fundamental  rights  and  the  action  by  the 
court  to  reflect  that  if  you  are  going  to  draw  an  exception,  there 
should  be  a  compelling  reason.  They  should  only  do  so  in  excep- 
tional cases. 

Senator  Grassley.  Are  you  committed  to  following  Supreme 
Court  precedent  and  the  rulings  of  the  Federal  circuit  court  of  ap- 
peals for  your  district  faithfully  and  giving  them  full  force  and  ef- 
fect even  if  you  personally  disagree  with  such  precedent  or  rulings, 
Ms.  Tagle? 
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Judge  Tagle.  Yes,  Mr.  Chairman.  As  a  matter  of  fact,  I  think 
that  a  comparable  question  is  something  that  is  asked  for  prospec- 
tive jurors  in  voir  dire  in  a  trial.  They  are  asked,  can  you  follow 
the  law  even  if  you  personally  disagree  with,  because  they  will  be 
the  judges  of  the  facts.  But  they  are  bound  by  the  law  as  given  to 
them  by  the  court,  and  I  pledge  that  I  will  do  that. 

Senator  Grassley.  Mr.  Lindsay. 

Mr.  Lindsay.  Yes,  I  am,  Mr.  Chairman. 

Senator  Grassley.  OK.  What  would  you  do  if  you  believed  the 
Supreme  Court  or  the  court  of  appeals  had  seriously  erred  in  ren- 
dering a  decision?  Would  you  nevertheless  apply  that  decision  or 
your  own  best  judgment  on  the  merits?  Ms.  Tagle. 

Judge  Tagle.  Mr.  Chairman,  I  would — I'm  sorry.  I  would  follow 
that  precedent. 

Senator  GRASSLEY.  Mr.  Lindsay. 

Mr.  Lindsay.  I  would  have  to  follow  the  precedent  of  the  Su- 
preme Court  or  the  court  of  appeals. 

Senator  GRASSLEY.  Under  what  circumstances  do  you  believe  it 
appropriate  to  declare  a  law  of  Congress  unconstitutional?  Ms. 
Tagle. 

Judge  Tagle.  Well,  I  am  assuming — ^that  supposes  that  I  would 
do  that  because  what  I  would  tell  you  is  that  as  a  judge,  I  am  obli- 
gated to  look  at  what  the  plain  language  of  a  statute  is  and  then 
to  look  at  what  other  opinions  or,  you  know,  precedent  in  similar 
statutes  might  be,  whether  in  this  jurisdiction  or  other  jurisdic- 
tions. I  think  that  all  statutes  should  be  looked  at  with  the  pre- 
sumption that  they  are  constitutional  and  I  would  not  do  so — I 
would  not  proceed  with  the  premise  that  something  is  unconstitu- 
tional, but  rather  that  it  is  constitutional.  And  so  I  would  look  at 
the  language  and  precedent  and  the  interpretation  of  a  similar  or 
comparable  statute. 

Senator  Grassley.  Mr.  Lindsay. 

Mr.  Lindsay.  Mr.  Chairman,  the  first  thing  I  would  do,  as  Judge 
Tagle  said,  is  I  would  begin  with  a  presumption  that  the  statute 
is  constitutional  or  valid,  and  then  I  would  look  to  the  plain  lan- 
guage of  the  Constitution.  And  if  I  get  no  help  there,  I  would  go 
to  the  prior  precedents  and  if  that,  too,  is  unclear,  I  would  look  at 
legislative  history  and  make  the  best  legal  determination  that  I 
could. 

Senator  Grassley.  You  have  stated  that — and  this  is  for  both  of 
you — as  a  district  court  judge,  you  would  be  bound  by  the  Supreme 
Court  precedent  and  the  rulings  of  the  Federal  circuit  court  of  ap- 
peals for  your  district.  There  may  be  times,  however,  when  you  will 
be  faced  with  cases  of  first  impression.  What  principles  will  guide 
you  or  what  methods  will  you  employ  in  deciding  cases  of  first  im- 
pression? 

Judge  Tagle.  I  think  it  is  very  important  to  look  at  the  prece- 
dent or  the  rulings  in  other  jurisdictions  in  comparable  situations. 
I  think  you  have  an  obligation  as  a  judge  to  find  the  most  analo- 
gous situation  possible  in  a  case  because  cases  are  different  and 
you  are  not  always  going  to  find  it  directly  on  point.  But  I  think 
that  the  method  that  I  use,  which  is  always  looking  for  the  most 
analogous  precedent,  and  if  not,  then  try  to  look  at  what  makes 


343 

sense — I  have  a  commonsense  rule  of  thumb,  what  makes  sense  in 
this  case. 

Senator  Grassley.  Mr.  Lindsay. 

Mr.  Lindsay.  I  would  do  much  the  same,  Mr.  Chairman.  I  think 
when  there  is  no  precedent,  no  courts  have  ruled  and  the  Constitu- 
tion is  silent,  then  the  best  thing  you  can  do  is  look  to  other  cir- 
cuits or  other  cases  and  try  to  fmd  a  case  that  is  closely  analogous 
and  then  use  your  best  independent  legal  judgment. 

Senator  Grassley.  Ms.  Ridgway,  I  spoke  to  a  person  who  will  be 
your  colleague  with  a  question.  I  am  also  chairman  of  the  Inter- 
national Trade  Subcommittee  of  the  Senate  Committee  on  Finsince, 
and  so  I  am  very  interested  in  the  evolvement  of  our  global  econ- 
omy. 

Do  you  anticipate  that  your  role  and  the  role  of  the  Court  of 
International  Trade  becoming  more  important  as  this  happens? 

Ms.  Ridgway.  Thank  you,  Mr.  Chairman.  Indeed,  the  role  of  the 
court  is  growing  in  importance  with  the  growth  of  the  global  econ- 
omy, and  I  think  that  we  can  be  very  proud  indeed  that  other  coun- 
tries look  to  our  system  of  trade  regulation  here,  as  well.  So,  it  is 
an  important  subject  matter  not  only  for  this  country  and  those 
who  do  business  in  this  country  and  with  this  country,  but  for  the 
rest  of  the  world  as  well. 

Senator  Grassley.  Could  you  explain  how  your  training  or  expe- 
rience will  serve  you  as  a  member  of  the  International  Trade 
Court? 

Ms.  Ridgway.  Of  course.  I  have  more  than  a  decade  of  experience 
in  international  law,  and  that  includes  both  international  and  arbi- 
tration litigation  matters,  as  well  as  international  transactional 
work,  international  business  basically.  In  fact,  I  should  note  that 
one  of  my  former  students  at  American  University  when  I  was  a 
professor  there — one  of  my  students  in  international  business  is,  I 
have  just  learned,  an  aide  to  Senator  Boxer  and  was  here  in  the 
room  earlier.  So,  I  have  that  experience. 

I  also  have  basically  3  Viz  years  of  judicial  experience  in  my  cur- 
rent post.  I  have  adjudicated  literally  hundreds — in  fact,  thousands 
of  cases  over  that  3y2  year  period.  I  have  a  very  strong  background 
in  administrative  law.  Before  I  began  my  work  in  international 
law,  I  did  administrative  adjudication  in  cases  pending  before  the 
Nuclear  Regulatory  Commission  and  taking  those  cases  on  review 
to  the  U.S.  court  of  appeals.  So  I  have  a  strong  background  in  ad- 
ministrative law,  which  is  important  because  most  of  the  cases  that 
come  to  the  Court  of  International  Trade  are  essentially  judicial  re- 
view of  agency  action,  the  international  trade  agencies. 

And  then  finally,  as  I  indicated  earlier,  I  have  taught  inter- 
national trade,  as  well  as  international  arbitration  and  inter- 
national business  transactions,  for  3  or  4  or  5  years.  I  am  actually 
not  sure  how  many  years.  So,  I  have  a  strong  working  knowledge 
of  the  court,  as  well  as  of  the  international  trade  agencies. 

Senator  Grassley.  My  last  question  is  whether  or  not  you  are 
committed  to  following  Supreme  Court  precedent  and  giving  it  full 
force  and  effect  even  if  you  disagree  with  it  personally. 

Ms.  Ridgway.  Absolutely,  Mr.  Chairman. 

Senator  Grassley.  Thank  you,  and  I  thank  the  three  of  you  for 
answering  my  questions. 
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I  now  turn  to  Senator  Leahy,  but  before  then,  could  I  ask  if  Sen- 
ator Sessions  could  finish  the  meeting  for  me? 

Senator  Sessions.  I  would,  and  I  only  have  a  few  questions. 

Senator  Grassley.  OK,  but  I  want  to  turn  to  Senator 

Senator  LEAHY.  We  might  be  able  to  zip  it  even  faster. 

Senator  Grassley.  I  wanted  to  turn  to  Senator  Leahy. 

Senator  Sessions.  I  believe  he  can  finish 

Senator  Leahy.  I  will  withhold  my  questions  because  I  think  you 
have  asked  the  important  ones,  Mr.  Chairman,  and  if  they  aren't 
too  lengthy  from  my  friend  from  Alabama,  I  may  even  forgo  them 
altogether.  I  am  ready  to  go  with  these  three. 

Senator  Sessions  [presiding].  Well,  I  think  they  have  the  sup- 
port of  the  President.  That  is  a  great  honor  to  be  supported  for  this 
office,  and  you  also  have  the  support  of  two  fine  Senators  in  Kay 
Bailey  Hutchison  and  Phil  Gramm.  And  your  background  looks 
good  to  me  and  I  don't  really  have  any  questions.  I  think  the  chair- 
man has  asked  them.  We  wish  you  the  very  best. 

I  had  the  pleasure  of  practicing  15  years  full-time  before  a  Fed- 
eral district  judge,  and  I  hope  you  will  remember  those  poor  pros- 
ecutors. Sometimes,  they  make  mistakes,  too,  but  they  need  a  little 
kindness,  too. 

Senator  Leahy.  We  never  did;  we  never  made  mistakes. 

Senator  Sessions.  You  didn't? 

Senator  Leahy.  No. 

Senator  Sessions.  Well,  if  they  do,  have  some  mercy  every  now 
and  then. 

Senator  Leahy,  do  you  have  an5rthing  else? 

Senator  Leahy.  No;  I  have  no  questions. 

Senator  SESSIONS.  Well,  we  congratulate  you  on  your  nomina- 
tion. I  am  sure  these  nominations  will  go  forward  and  be  presented 
through  the  Senate.  I  know  of  no  objections  to  your  nominations. 

So  with  no  further  business,  we  are  adjourned. 

[Whereupon,  at  3:52  p.m.,  the  committee  was  adjourned.] 
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SUBMISSIONS  FOR  THE  RECORD 


SENATE  JirDICIAKY  COMMITTEE  QUESnONNAUffi 

I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 

Judith  Barzilay,  nee  Morgenstem  (1944-65),  Judith  Kimbril  (1965-73) 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Residence: 

Teaneck,  NJ  07666 

OfTice: 

Sony  Electronics  Inc. 
One  Sony  Drive 
Park  Ridge,  NJ  07576 


3.  Date  and  place  of  birth 

Januarys,  1944 
Russell.  KS 


4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

I  am  married  to  Sal  Barzilay,  who  also  uses  the  name  Doron  Barzilay,  and  is  a 
senior  programmer  analyst  at  Depository  Trust  Company,  55  Water  Street,  New 
York,  NY  10013. 


5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

Rutgers  University  School  of  Law,  Newark,  1978-1981,  Juris  Doctor,  1981. 
Rutgers  University  School  of  Library  and  Information  Science,  1970-1971, 

Masters  Degree  in  Library  and  Information  Science,  1971. 
Wichita  State  University,  1962-1965,  Bachelors  Degree,  1965. 
Stem  College,  New  Yoric,  New  York,  1961-1962,  transferred. 
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6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

Non-profit,  directorships: 

1996  to  present:  Ramapo  College  Foundation 
Ramapo  College,  Mahwah,  New  Jersey  07430 

1992-present:  American  Asso.  of  Exporters  and  Importers 
1 1  West  42nd  St.,  New  York,  NY  10036 

Employment: 

1988  to  present: 

Sony  Electronics,  Inc. 

One  Sony  Drive 

Park  Ridge,  NJ  07656 

1988-89:  Senior  Attorney 

1989-95:  Vice-President,  Import/Export  Operations 

1996-present:  Vice-President,  Government  Affairs 

1986-1988:  Senior  Litigation  Associate 
Siegel,  Mandell,  and  Davidson 
1515  Broadway,  43rd  floor 
New  York,  NY  10036 

1983-1986:  Trial  Attorney  .  .- 

US  Department  of  Justice 

International  Trade  Field  Office 

26  Federal  Plaza 

New  York,  NY  10013  ;•    ; 

9/82-1 1/83:  Attorney 
Williams,  Caliri,  Niiller  and  Otiey 
1428  Rt.  23 
Wayne,  NJ  07470 

9/81-9/82:  Uw  Clerk 
Honorable  Robert  Tarleton 
.     ■         New  Jersey  Superior  Court 
Jersey  City,  NJ  07306 
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5/80-9/80:  Law  Clerk 

John  Keale 

Carf)enter,  Bennett  and  Morrissey 

Gateway  3 

Newark,  NJ  07012 

ini-llli:  Reference  Librarian,  East  Brunswick  Library 
2  Jean  Walling  Civic  Center 
East  Brunswick,  N J  08816 

1/76-8/76:  Reference  Librarian,  Somerset  College 
PO  Box  3300 
Somerville,  NJ  08876 

9/75-1/76:  Reference  Librarian,  Woodbridge  Library 
George  Frederick  Plaza 
Woodbridge,  NJ  07095 

9/71-6/74;  Reference  Librarian,  Suffolk  County  College 
533  College  Road 
Selden,NY  11784 

9/68-6/69:  English  Teacher,  Hamilton  School 

90  Park  Ave. 

Hamilton  Township,  NJ  08690 

2/68-  6/68:  English  Teacher,  Lawrence  High  School 
2525  Princeton  Pike 
Lawrenceville,  NJ  08648 

10/67-  2/68:  Editor,  Carter  Wallace  Pharmaceuticals 
POBox  1101 
Cranbury,NJ  08512 

1/65-6/67:  High  School  English  Teacher, 
Board  of  Education 
Wichita,  KS  672 17 


7.  Military  Senice:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

I  have  not  served  in  the  military. 
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8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

In  1965, 1  was  named  an  outstanding  senior  at  Wichita  State  University  and  cited 
for  service  to  the  school.  In  1996, 1  was  honored  at  the  1 00th  anniversary  dinner 
as  a  distinguished  alumna. 

At  Rutgers  University,  I  was  elected  to  Moot  Court  Board  and  ser\'ed  as  an 
advisor  to  the  appellate  practice  clinic.  In  1981  my  partner  and  I  won  best  brief  in 
the  National  Association  of  Trial  Lawyers'  National  Trial  Moot  Court 
competition. 

In  1993, 1  was  recognized  as  a  TWIN  awardee  by  the  YWCA  of  Bergen  County, 
New  Jersey  at  its  Tribute  to  Women  and  Industry. 

9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related 
committees  or  conferences  of  which  you  are  or  have  been  a  member  and  give  the 
title  and  dates  of  any  ofTices  which  you  have  held  in  such  groups. 

From  approximately  1981  to  1989, 1  belonged  to  the  American  Bar  Association 
and  the  New  Jersey  State  Bar  Association.  Since  1984, 1  have  been  a  member  of 
the  Customs  and  International  Trade  Bar  Association  and  have  served  on  its 
committee  on  Customs  practice  since  1 99 1    Currently,  I  serve  on  a  special 
disbarment  panel  convened  by  the  president  of  the  association  pursuant  to  the 
Rules  of  the  United  States  Court  of  International  Trade. 

10.  Other  memberships:  List  all  organizations  to  which  you  belong  that  are  active 
in  lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

Lobbying  Organization: 

I  have  been  on  the  Executive  Board  of  the  American  Association  of  Exporters  and 
Importers  since  1992  and  a  member  since  1989.  It  lobbies  on  matters  of  interest 
to  importers  and  exporters. 

Other  Organizations: 

In  1995  I  was  appointed  by  Secretary  of  the  Treasur>',  Robert  Rubin,  to  his 
Advisory  Committee  on  Customs  Operations  and  was  reappointed  for  a  second 
term  this  spring.  I  serve  on  its  subcommittee  for  the  agenda. 

Executive  Board  of  Governors,  Ramapo  College,  1 996-present. 
Women  in  International  Trade,  New  York  City  chapter,  1988-present. 
Rutgers  University  Law  School  Alumni  Association,  1 98 1 -present. 
Wichita  State  University  Alumni  Association,  1 990-present. 
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1 1.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain 
the  reason  for  any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to  practice. 

Courts  of  the  State  of  New  Jersey,  1981. 

United  States  District  Court  for  the  District  of  New  Jersey,  1981 . 

United  States  Court  of  International  Trade,  1983. 

United  States  Court  of  Appeals  for  the  Federal  Circuit,  1984. 

12.  Published  Writings:  List  all  titles,  publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please  supply  one 
copy  of  all  published  material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal 
policy.  If  there  were  press  reports  about  the  speech,  and  they  are  readily  available 
to  you,  please  supply  them. 

I  am  enclosing  copies  of  two  specialized  papers  published  by  organizations  active 
in  advising  businesses  in  importing  and  exporting. 

American  Association  of  Importers  and  Exporters,  Compliance  under  the 
Modernizaiton  Act,  June  1995.  See  Attachment  A. 

National  Association  of  Manufacturers,  Government  Trade  Regulations  Along  the 
Global  Supply  Chain:  Avoiding  Pitfalls  and  Maximizing  Opportunities,  March 
1996.  See  Attachment  B. 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

1  am  in  excellent  health.    My  last  physical  examination  was  on  June  16,  1997. 

14.  Judicial  Office:  State  (chr^ologically)  any  judicial  offlces  you  have  held, 
whether  such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction 
of  each  such  court. 

None. 

15.  Citations:    If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten 
most  significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for 
all  appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment 
was  affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings; 
and  (3)  citations  for  significanfy>pinions  on  federal  or  state  constitutional  issues, 
together  with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

None. 
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16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other 
than  judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

Since  my  appointment  in  1995, 1  have  served  on  the  Treasury  Advisory 
Committee  on  Commercial  Operations  of  the  United  States  Customs  Service. 

17.  Legal  Career: 

a.       Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

After  graduation,  I  clerked  for  the  Honorable  Robert  Tarleton, 
Superior  Court  of  New  Jersey,  Hudson  County,  from  9/81  to  8/82. 
During  that  time.  Judge  Tarieton  sat  in  both  the  criminal  and 
chancery  divisions. 


2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

I  have  not  practiced  alone. 


3.  the  date,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

From  September  1982  to  November  1983  1  was  an  associate  at  Williams  Caliri 
Miller  &  Otiey,  1428  Rte.  23,  Wayne,  New  Jersey,  a  general  practice  law  firm. 

From  November  1983  to  March  1986  I  was  a  trial  attorney  in  the  International 
Trade  Field  Office,  United  States  Department  of  Justice,  26  Federal  Plaza,  New 
York.  NY  10002. 

From  March  1986  to  November  1988  I  was  a  senior  litigation  associate  at  Siegel, 
Mandell  &  Davidson,  1515  Broadway,  43rd  floor.  New  York,  NY  10036,  one  of 
the  oldest,  continuously  existing  customs  and  international  trade  specialty  law 
firms. 

From  November  1988  to  the  present  I  have  been  employed  by  Sony  Electronics, 
Inc.,  One  Sony  Drive,  Park  Ridge,  NJ,  07576   From  November  1988  to 
September  1989, 1  was  a  senior  attorney  in  the  law  department.  From  September 
1989  to  January  1995, 1  was  Vice  President,  Import  and  Export  Operations  in  the 
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Logistics  Division;  and  from  January  1995  to  the  present  I  have  been  Vice 
President  for  Government  Affairs. 


1.  What  has  been  the  general  character  of  your  law  practice,  dividing 
it  into  periods  with  dates  if  its  character  has  changed  over  the  years. 

From  the  time  of  my  clerkship  in  1982  through  my  association  with  Williams 
Caliri  in  1983, 1  handled  criminal  and  commercial  litigation  matters,  bankruptcy 
proceedings,  and  matrimonial  matters  as  well  as  municipal  court  trials. 

At  the  Justice  Department,  from  1983  to  1986, 1  represented  the  United  States  in 
customs  and  trade  matters,  including  product  classification,  country  of  origin 
marking  issues  and  penalty  cases  initiated  against  importers  for  improper 
importation  of  goods,  including  breaches  of  import  bonds,  pursuant  to  the 
provisions  of  28  USC  sec.  1581-1585.  I  conducted  trials,  motions  and  appeals  in 
matters  of  import  classification  and  federal  jurisdiction,  valuation  of  imported 
merchandise,  appropriateness  of  agency  action  in  prohibiting  the  impwrt  of 
merchandise  and  seizures.  I  also  pursued  matters  on  behalf  of  American 
manufacturers  under  19  USC  sec.  1516  and  represented  the  United  States  at  the 
Court  of  Appeals  for  the  Federal  Circuit. 

From  1986  to  1988,  at  Siegel,  Mandell  &  Davidson,  I  advised  firms  such  as 
Macy's,  Liz  Claiborne,  Isuzu  Motors  of  America,  Funai  Electric,  Fujitsu  General, 
on  US  customs  and  regulatory  matters  including  import,  export  and  antidumping. 
I  litigated  before  the  Court  of  International  Trade  and  the  Court  of  Appeals  for  the 
Federal  Circuit  and  represented  our  clients  before  regulatory  agencies  such  as 
the  Department  of  Commerce,  International  Trade  Commission  and  the  US 
Customs  Service.  I  also  wrote  testimony  for  clients'  appearances  before 
congressional  committees  in  retaliatory  trade  cases. 

In  November  1988, 1  joined  the  Sony  Corporation's  electronics  division  as  its  first 
in-house  international  trade  attorney.  I  advised  the  corporation  on  a  number  of 
legal  issues  involving  international  trade;  antidumping,  classification  and 
value  of  imported  merchandise,  and  licensing  of  product  for  export. 

In  1989, 1  was  promoted  to  Vice  President,  Import  and  Export  Operations  and 
charged  with  the  task  of  building  a  professional  group  to  handle 
these  functions  for  Sony's  multi-billion  dollar  import  and  export  activity.  Using 
my  knowledge  of  international  trade  statutes  and  regulations,  I  translated  the 
regulatory  requirements  into  business  operations,  both  manual  and  automated  to 
ensure  compliance.  Under  my  direction,  the  compliance  function  was  brought  in 
house  resulting  in  no  US  Customs  penalty  actions  or  Department  of  Commerce 
inquiries.  I  prepared  the  first  comprehensive  import/export  procedures  manual 
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and  developed  a  regulatory  education  program  for  corporate  executives.      I 
spearheaded  the  NAFTA  preparation  task  force  to  prepare  Sony  Electronics  to 
operate  within  the  requirements  of  the  agreement.  The  company's  first  automated 
systems  to  support  these  activities  were  designed  and  implemented  under  my 
direction,  including  a  records  retention  system  to  support  US  government  audits 
and  an  export  compliance  module  to  ensure  legal  export  transactions   These 
systems  have  gained  national  recognition. 

Since  January  1996, 1  have  been  Vice  President,  Government  Affairs.  In  this 
capacity  I  advise  the  corporation  on  government  activities  including  international 
trade  and  telecommunications  issues  which  affect  Sony  Electronics'  business 
interests  in  the  United  States.  I  analyze  legislative  and  administrative  initiatives, 
recommend  positions  to  senior  executives,  and  represent  the  company  at 
various  industry  and  government  venues. 


2.  Describe  your  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 

Except  for  a  short  time  in  the  beginning  of  my  law  practice  when  I  was  involved 
in  a  variety  of  commercial  and  domestic  litigation  matters  for  businesses  and 
individuals,  I  have  specialized  in  the  international  trade  area. 

During  the  time  I  worked  for  the  government,  my  sole  client  was 
the  US  Customs  Service    In  private  practice  I  represented  importers 
and  exporters  ranging  from  Fortune  500  companies  and  major 
multinationals  to  small  family  owned  businesses.  From  1988, 1 
have  served  one  client:  Sony  Corporation  of  America,  most 
particularly  Sony  Electronics  Inc.,  a  Delaware  corporation. 


1.  Did  you  appear  in  court  frequently,  occasionally  or  not  at  all?  If 
the  frequency  of  such  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

At  the  beginning  of  my  career,  while  with  Williams,  Caliri,  Miller  &  Otley,  I  was 
assigned  all  the  municipal  court  work,  including  pro  bono  obligations  of  the  firm. 
This  gave  me  an  excellent  chance  to  practice  my  skills  in  these  venues,  handling 
driving  under  the  influence,  disorderly  persons  and  other  similar  matters,  at 
least  once  or  twice  a  month.  I  also  argued  motions  in  NJ  Superior  Court  on  land 
use  and  collection  issues,  appeared  in  bankruptcy  court  and  in  federal  district 
court  for  motion  practice. 

During  the  years  1983  to  1988, 1  appeared  in  court  frequently,  at  least  once  a 
week  on  motions  or  trials,  especially  when  I  practiced  with  the  Justice 
Department,  where  I  participated  in  ten  trials  and  was  lead  counsel  in  seven.  I 
drafted  papers  for  numerous  motions,  some  of  which  I  argued  before  the  court.  I 
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appeared  before  the  Court  of  Appeals  for  the  Federal  Circuit  four  times  at 
appellate  argument. 

At  Siegel,  Mandell  and  Davidson,  much  of  our  litigation  matters  were  decided 
on  the  papers,  especially  in  the  context  of  appealing  an  agency  decision  to  the 
Court  of  International  Trade.  Nevertheless,  1  argued  several  motions,  was  lead 
counsel  in  one  trial,  and  argued  one  appeal  during  my  three  years  with  the  firm. 

Since  joining  Sony  Electronics  in  1988, 1  have  not  appeared  in  court. 


2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts;  85% 

(b)  state  courts  of  record;    10% 

(c)  other  courts.  5% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil;         95% 

(b)  criminal.    5% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were 

sole  counsel,  chief  counsel,  or  associate  counsel. 

I  have  tried  eleven  matters  to  judgment.  I  conducted  the  entire  trial  in  all 
eleven.  In  four  I  was  sole  counsel.  In  seven,  I  was  lead  counsel  and  other 
attorneys  participated  in  the  briefing  process. 

5.  What  percentage  of  these  trials  was: 

(a)  jury;  0% 

(b)  non-jury.    100% 


18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket 
number  and  date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the  final  disposition  of  the  case. 
Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  members  of  co-counsel  and 
of  principal  counsel  for  each  of  the  other  parties. 

The  following  represent  my  most  significant  litigated  matters.  All  were  litigated 
either  at  the  United  States  Court  of  International  Trade  or  the  United  States 
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Court  of  Appeals  for  the  Federal  Circuit    If  there  were  motions  as  part  of  the 
proceedings,  I  wrote  the  entire  brief,  subject  to  review,  and  argued  the  motion,  if 
heard.  In  cases  that  proceeded  to  trial,  1  conducted  all  pre-trial  motions  and 
discovery,  conducted  the  trial  and  wrote  all  the  pre-  and/or  post-trial  briefs. 

1.  Canadian  Fur  Trappers  Corp..  et.  al.  v  United  States  .  691  F.  Supp.  364  (CIT  1988). 

1  represented  Canadian  Fur  Trappers,  an  importer  of  goods  assessed 
countervailing  duties  by  the  Commerce  Department  in  an  agency  proceeding.  We 
challenged  the  method  in  which  liquidation  (final  assessment  of  duties  by  the 
Customs  Service)  had  occurred  after  the  final  agency  review  of  the  order.  This 
case  was  significant  because  it  was  the  first  adjudication  of  the  "deemed 
liquidation"  statutory  scheme  pursuant  to  19  USC  sec.  1504  in  the  context  of  an 
antidumping/countervailing  duty  proceeding.  The  Department  of  Commerce  had 
failed  to  liquidate  the  entries  at  issue  for  more  than  90  days  after  the  close  of  the 
countervailing  duty  period  of  review.  I  argued  that  the  government's  failure  to 
liquidate  entries  at  issue  more  than  90  days  after  the  suspension  of  liquidation 
terminated  resulted  in  automatic  liquidation  without  additional  duties.  I  also 
argued  that  interest  should  not  have  been  assessed.  The  court  held  that  the 
deemed  liquidation  statute  did  not  apply  in  this  context  as  it  did  not  specify 
consequences  for  the  government's  failure  to  actively  liquidate.  I  was  partially 
successful  in  the  interest  argument  and  the  court  mandated  the  agency  to 
recalculate  the  interest  in  favor  of  my  client.  1  developed  the  arguments  on  behalf 
of  Canadian  Fur  Trappers,  with  others  in  my  firm.  I  wrote  the  brief  and  argued 
before  the  United  States  Court  of  International  Trade,  Judge  Tsoucalas,  on 
December  9,  1987. 

PlamtifFMeldisco  was  represented  by  Teresa  M  Polino  formerly  of  Mudge,  Rose, 
Guthrie,  Alexander  and  Ferdon,  now  at  Sandler,  Travis  and  Rosenberg,  1341  G. 
St.,  NW,  Washington,  DC  20005,  202  638-2230.  The  United  States  was 
represented  by  Velta  A.  Melnbrencis,  Commercial  Litigation  Branch,  Civil 
Division,  US  Department  of  Justice,  Washington,  DC.  20530,  202  307-0369.  The 
Footwear  Industries  of  America,  an  amicus,  was  represented  by  Lauren  R. 
Howard  and  Michael  R.  Kershow,  Collier,  Shannon,  Rill  &  Scott,  1055 
Thomas  Jefferson  Street,  Washington,  DC  20007, 202  342-8400. 


2.  Bantam  Travelware  Div.  v.  United  States.  858  F.2d  742  (Fed.Cir.  1988). 

I  represented  Bantam  Travelware  at  both  the  trial  in  the  Court  of  International 
Trade  and  at  the  appeal.  We  argued  that  the  luggage  imported  by  Bantam  should 
be  reclassified  at  a  lower  rate  of  duty  because  it  contained  braided  components. 
Historically  imported  luggage  containing  any  amount  of  braid  regardless  of  its 
usefulness  had  been  classified  in  a  tariff  provision  with  a  lower  rate  of  duty  than 
luggage  without  braid.  At  trial.  Judge  Nicholas  Tsoucalas  heard  evidence 
concerning  the  amount  and  significance  of  braided  handles  in  luggage  and  held 
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that  the  subject  luggage  could  not  be  classified  in  the  provision  claimed  by 
Bantam.  We  appealed  and,  unfortunately,  could  not  secure  a  reversal.  The  Court 
of  Appeals  for  the  Federal  Circuit,  Judge  Paul  Michel  presiding,  upheld  the  lower 
court's  denial  of  the  reclassification  of  the  imported  luggage.  1  conducted  the 
trial,  wrote  all  the  briefs,  both  trial  and  appellate  and  argued  the  appeal. 

The  United  States  was  represented  at  both  proceedings  by  James  A  Curley  of  the 
International  Trade  Field  Office,  US  Department  of  Justice,  New  York,  NY 
212-264-9230. 


3.  Nissho-Iwai  American  Corp.  v.  United  States.  771  F.2d  1502  (Fed.  Cir. 

1985). 

I  successfully  represented  defendant-appellee  the  United  States  in  this  appeal 
which  upheld  the  Court  of  International  Trade's  classification  of  tool  joints  for 
oilfield  equipment  under  a  provision  for  a  higher  rate  of  duty  than  that  claimed  by 
plaintiff-appellant.  This  case  was  significant  because  it  litigated  a  typical  issue 
that  comes  before  the  court  of  International  Trade:  as  tariff  classification  duty 
rates  are  lowered  for  certain  types  of  merchandise,  plaintiffs  try  to  apply  those 
decisions  to  other  merchandise  related  in  lesser  degrees  to  the  initial  merchandise 
This  case  provided  the  decision  which  clearly  set  out  what  merchandise  would  be 
covered  under  the  newly  lowered  duty  rate  and  which  would  be  excluded 

Nissho-lwai  was  represented  by  Peter  Baskin,  Sharrets,  Pale,  Carter  &  Blauvelt, 
67  Broad  Street,  NY,  NY  10004,  212  425  0055. 


4.  Grover  Piston  Ring  v.  United  States.  752  F.2d  626  (Fed.  Cir.  1985). 

In  this  case,  the  Court  had  granted  the  government's  motion  to  dismiss  for  lack  of 
jurisdiction  and  the  plaintiff  appealed.  The  appeal  was  heard  before  Judge  Jack 
R.  Miller  of  the  Court  of  Appeals  for  the  Federal  Circuit.  I  represented 
defendant-appellee  the  United  States  in  a  question  of  jurisdiction  where  the 
Court  of  International  Trade  held  that  plaintiffs  claim  for  reliquidation  of  entries 
of  merchandise  could  not  be  heard  for  failure  to  exhaust  administrative  remedies. 
The  attorney  for  Grover  had  not  filed  a  proper  summons  and  protest  because  he 
had  not  listed  the  numbers  of  each  of  the  100  entries  he  was  protesting  on  either 
the  protest  form  or  the  summons  filed  with  the  Court  of  International  Trade    This 
was  a  case  that  demonstrated  that  statutes  which  give  permission  to  sue  the 
government  must  be  strictly  construed.  As  a  new  attorney  to  the  practice,  I 
learned  a  valuable  lesson:  that  judges  must  apply  the  law  to  the  case  at  bar,  even 
when  the  result  may  seem  unfair  to  those  not  steeped  in  the  principles  of 
statutory  construction. 
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The  attorney  for  PlaintifFwas  John  D.  Bird  of  Churchill,  Duback  and  Smith,  now 
at  Bird,  Martin  &  Salomon,  735  N.  Water  St.,  Milwaukee,  Wisconsin,  52301, 
4)4  276-7290. 


5.  Funai  Electric  Co.  Ltd.  v..  United  States.  713  F.  Supp.  420  (CIT  1989). 

I  represented  the  respondent  that  challenged  the  Commerce  Departments 
inclusion  of  a  combination  TVA^CR  in  an  antidumping  duty  order  which 
specifically  named  only  television  receivers.  We  also  claimed  that  the  method  of 
calculating  dumping  margins  was  incorrect.  Whether  a  product  falls  within  the 
scope  of  an  antidumping  duty  order  is  a  critical  determination  and  can  be  the 
subject  of  significant  disagreement  involving  detailed  comparisons  of  products. 
We  argued  that  the  presence  of  the  VCR  component,  its  function  different  from 
that  of  a  mere  television  receiver,  and  its  significant  cost  compared  to  a  simple 
television  brought  it  outside  the  scope  of  the  order.  Commerce  disagreed  and  the 
Court  of  International  Trade,  Judge  Watson,  refused  to  overturn  the  decision  of 
the  agency.  The  motion  was  decided  on  the  papers. 

The  Commerce  Department  was  represented  by  Elizabeth  Seastrum  of  the 
Commercial  Litigation  Branch,  Civil  Division,  US  Department  of  Justice,  now 
in  the  Office  of  the  General  Counsel,  Commerce  Department,  Washington,  DC, 
202  482-0834. 


6.  Pabrini.  Inc.  v.  United  States,  630  F.  Supp.  360  (CIT  1985). 

I  successfully  represented  the  United  States  against  the  claim  by  the  importer  that 
umbrellas  were  properly  marked  with  country  of  origin  marking  under  the  statute 
which  called  for  "conspicuous"  marking  so  that  the  "ultimate  purchaser"  would 
have  knowledge  of  product  origin  at  time  of  purchase.  The  laws  of  the  United 
States  require  that  imported  products  enter  this  country  with  country'  of  origin 
marking  legible,  conspicuous  and  permanent  so  that  the  ultimate  purchaser  can 
see  it  and,  thus,  make  an  informed  determination  whether  to  buy  products  that 
were  manufactured  outside  the  United  States.  The  marking  on  these  umbrellas 
was  on  a  small  tag  that  was  attached  to  one  of  the  ribs  of  the  umbrella  so  that  it 
was  not  visible  unless  the  umbrellas  were  opened.  In  addition,  these  umbrellas 
were  purchased  to  be  given  away  as  incentive  gifts  for  attending  a  race  track. 
Plaintiff  claimed  that  the  marking  was  proper  and  that,  in  any  event,  because  the 
umbrellas  were  not  imported  to  be  sold,  they  did  not  come  within  the  purview  of 
the  statute.  Judge  DiCarlo  of  the  Court  of  International  Trade  held  that  the 
umbrellas  were  covered  by  the  statute  and  were  not  properly  marked  because  the 
tag  was  not  conspicuous.  This  case  was  significant  because  it  further  defined  the 
important  terms:  "conspicuous"  to  mean  visible  on  the  product  in  its  condition  as 
sold  and  "ultimate  purchaser"  to  include  the  recipient  of  a  gift  meant  to 
encourage  commercial  patronage. 
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Attorney  for  the  plaintiff  was  Leonard  M.  Fertman  of  Los  Angeles,  California, 
who  unfortunately  died  recently. 


7.  Belfont  Sales  Corp.  v.  United  States.  666  F.  Supp.  1 568  (CIT  1987). 

I  represented  the  United  States  at  trial  in  the  Court  Of  International  Trade  which 
detemiined  the  classification  of  quartz  analog  watches.  Plaintiff  claimed  that 
they  could  not  be  classified  as  watches  with  movements  as  they  were  electronic 
and  similar  to  digital  watches  which  had  been  the  subject  of  a  prior  case. 
Traditionally,  watches  had  a  very  high  rate  of  duty  relative  to  other  products. 
When  the  first  "electronic"  liquid  crystal  display  digital  watches  were  imported, 
Texas  Instruments  litigated  an  important  case  in  the  Court  of  International  Trade 
which  held  that,  because  they  had  no  movements,  digital  watches  could  not  be 
classified  as  watches  and  thus  took  a  much  lower  rate  of  import  duty.  Belfont 
attempted  to  apply  this  argument  to  analog  quartz  watches.  The  trial  was  held 
before  Judge  Aquilino  who  found  that  analog  quartz  watches,  in  contrast  to  digital 
watches,  contained  a  movement  that  controlled  the  hands  on  the  face  of  the 
watch,  but  ruled  in  plaintiffs  favor  because  the  watches  at  issue  were  not 
designed  to  be  rewound  withm  47  hours,  as  the  tariff  provision  for  watches  with 
movements  required. 

Plaintiffs  counsel  was  Stephen  R.  Sosnov,  Sosnov  and  Associates,  540  Swede 
Street,  Non-istown,  PA  19401,  610  279-8700, 


8.  New  Trends.  Inc.  v.  United  States.  645  F.  Supp.  957  (CIT  1 986). 

I  successfully  represented  the  United  States  at  trial  in  the  Court  of  International 
Trade  where  the  importer  argued  that  a  commission  to  an  overseas  agent  should 
not  be  included  in  dutiable  value  as  it  was  a  legitimate  buying  agency  commission 
within  the  meaning  of  the  valuation  statute.  This  was  one  of  a  number  of  cases 
that  clarified  the  difference  between  a  buying  or  selling  commission  under  the 
new  value  statute  which  mandated  that  only  a  selling  commission  was  included  in 
the  dutiable  value  of  imported  merchandise.  Of  course,  after  the  statute  was 
passed,  many  importers  made  the  claim  that  all  commissions  were  buying  ones,  to 
exclude  them  ft-om  dutiable  value.  After  we  demonstrated  at  trial  that  the 
"agent"  had  controlled  too  many  elements  of  the  transaction  and  had  borne  the 
risk  of  loss.  Chief  Judge  Re  held  that  the  commission  paid  was  for  the  activities 
of  a  seller  not  a  buying  agent  and  was  therefore  properly  included  in  the  dutiable 
value  of  the  imported  merchandise. 

The  importer  was  represented  by  Ralph  Perry-Miller,  of  Johnson,  Johnson  and 
Johnson,  now  of  Perry-Miller  and  Beasley,  3300  Oak  Lawn  Ave.,  Suite  675, 
Dallas,  TX  75219,  214  522-7979. 
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9.         Wregg  Imports  v.  United  States.  10  CIT  679  (1986). 

I  represented  the  United  States  in  a  case  where  the  importer  claimed  at  trial  that 
Russian  nesting  dolls,  "matreshkas,"  should  be  classified  as  articles  of  wood  and 
not  as  "dolls".  The  tariff  defined  "doll"  as  any  representation  of  a  human  being. 
Plaintiff  claimed  that  the  nesting  dolls  did  not  display  enough  human 
characteristics  to  place  them  within  that  definition  because  they  lacked  such 
features  as  separately  delineated  limbs.  Judge  DiCarlo  of  the  Court  of 
International  Trade  disagreed  and  upheld  the  classification  of  the  matreshkas  as 
dolls,  thus  upholding  the  principle  of  expansive  tariff  provisions. 

Counsel  for  Wregg  Imports  was  Joseph  P.  Cox,  of  Stein,  Shostak  &  O'Hara,  515 
So.  Figueroa  Street,  Suite  1200,  Los  Angeles,  CA  90071,  213  486-0010. 


10.       Ehrenreich  Photo-Optical  Industries.  Inc.  v.  United  States.  10  CIT  203 
(1986). 

I  successfully  represented  the  United  States  at  trial  where  the  importer  argued 
that  large  automated  photographic  enlargers  should  be  classified  as 
photofinishing  equipment  and  not  under  the  specific  provision  for  enlargers. 
Tariff  law  has  long  held  that  a  product  must  be  classified  where  it  is  most 
specifically  described  and  that  a  provision  which  names  the  item,  an  "eo 
nominee"  provision,  is  the  one  most  proper  for  its  classification  even  if  the 
product  at  issue  contains  more  features  than  were  contemplated  when  the  tariff 
schedules  were  wTitten.  After  a  two-day  trial  which  encompassed  three  witnesses 
for  each  side.  Judge  Bernard  Newman  of  the  Court  of  International  Trade  rejected 
plaintiffs  argument  that  the  enlargers  had  been  technically  enhanced  to  the  extent 
that  they  were  no  longer  named  in  the  provision  for  enlargers  and  held  that  they 
were  correctly  classified  as  the  government  had  claimed.  This  case  was 
significant  in  giving  further  guidance  as  to  the  parameters  of  eo  nominee  product 
classification. 

Counsel  for  the  importer  was  Joel  Simon  of  Serko  and  Simon,  One  World  Trade 
Center,  Suite  3371,  NY,  NY  10048,  212-775-0055. 


Because  all  cases  listed  above  are  more  than  five  years  old,  I  list  below  members 
of  the  legal  community  with  whom  I  have  had  recent  professional  contact. 

Karen  P.  Binder,  Esq. 
United  States  Custom  Service 
Office  of  Assistant  Chief  Counsel 
26  Federal  Plaza,  Room  258 
New  York,  NY  10278-0022 
212  264-9271 
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Peggy  Chaplin,  Esq. 

Sandler,  Travis  &  Rosenberg,  PA. 

1 1 1  South  Calvert  Street,  Suite  2700 

Baltimore,  MD  21202 

410  385-5208 

Michelle  F.  Forte,  Esq. 
Ciba-Geigy  Corporation 
520  White  Plains  Road 
3rd  Floor  Legal  Department 
P.O.Box  2005 
Tarr>town,NY  10591-9005 
914  785-2483 

Sandra  L.  Friedman,  Esq. 
Barnes,  Richardson  &  Colbum 
475  Park  Avenue  South 
New  York,  NY  10016 
212  725-0200 

Brian  S.  Goldstein,  Esq. 

Siegel,  Mandell  &  Davidson,  PC. 

One  Astor  Plaza 

1515  Broadway  -  43rd  Street 

New  York,  NY  10036 

212  944-7900 

Joseph  S.  Kaplan,  Esq. 
Ross  &  Hardies 
Park  Avenue  Tower 
65  East  55th  Street 
New  York,  NY  10022 
212  418-0627 

Susan  Kohn-Ross,  Esq. 
S.K.  Ross  &  Associates 
5777  West  Centuiy  Blvd.,  Suite  520 
Los  Angeles,  CA  90045 
310-410-4414 

Michael  P.  Maxwell 

Grunfeld,  Desiderio 

707  Wilshire  Blvd,  Suite  5555 

Los  Angeles  CA  90017 

213-624-1970 
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Marshall  V.  Miller,  Esq. 
Miller  &  Company,  PC. 
4929  Main  Street 
Kansas  City,  MO  64112 
816-561-4999 

David  Newman,  Esq. 
Sony  Electronics 
1  Sony  Drive 
Park  Ridge  NJ  07675 
201-930-7222 

Ms.  Deborah  E.  Rand 

US  Customs  Service 

Six  World  Trade  Center,  Rm.  732 

New  York,  NY  10048 

212-466-4562 

Marjorie  M.  Shostak,  Esq. 
Stein,  Shostak,  Shostak  &  O'Hara 
515  South  Figueroa  Street,  Suite  1200 
Los  Angeles,  CA  90071-3329 
213-486-0010 


19.  Legal  Activities:  Describe  the  most  signiflcant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 


In  December  1993,  Congress  passed  the  Customs  Modernization  Act  as 
part  of  the  NAFTA  implementation  legislation.  This  legislation  represented  the 
most  sweeping  changes  to  the  way  importers  and  the  government  conducted  the 
mechanics  of  US  trade  regulation  in  this  century.  It  also  changed  the  legal 
liabilities  imposed  on  importers  by  the  entry  of  imported  goods  into  the 
commerce  of  the  United  States.  My  participation  in  the  activities  leading  up  to  its 
passage  and  the  subsequent  process  of  working  with  the  agencies  to  promulgate 
regulations  pursuant  to  the  statute  have  been  among  the  most  significant,  and 
interesting,  of  my  legal  career. 

As  a  member  of  the  American  Association  of  Exporters  and  Importers,  and  its 
committees  on  automation  and  Customs  practice,  I  helped  develop  the  industry's 
positions  with  regard  to  the  proposed  legislative  initiative.  The  trade  and  the 
agencies  were  united  in  their  goal  of  streamlining  the  entry  process.  All 
participants  knew  that  the  existing  importing  system-paper  intensive  and 
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transaction  based-could  not  survive  and  only  automation  and  other  business 
process  modernization  could  ensure  the  continued  necessarily  strict  regulation 
of  imports  into  the  United  States.  The  existing  statutory  scheme  had  to  be 
significantly  changed. 

For  instance,  the  old  statute  required  that  paper  entry  documents  be  filed  at  the 
port  where  the  goods  legally  entered  the  commerce  of  the  United  States.  How 
could  this  requirement  be  changed  to  allow  the  electronic  submission  of 
information  to  the  government  in  keeping  with  current  business 
communication,  but  still  facilitating  the  inspection  of  goods  at  time  of  entry 
should  the  agency  decide  inspection  was  required  for  compliance  with  one  of  the 
many  import  regulations''  This  and  other  similar  issues  occupied  our  discussions 
for  months  with  proposals  and  counter  proposals  offered  for  analysis.  In  the  end, 
the  trade  and  the  agencies  were  able  to  agree  on  a  compromise  legislative  vehicle 
that  was  ultimately  passed. 

Immediately  the  rewrite  of  the  regulations  began.  It  was  estimated  that  over 
seventy  per  cent  of  the  US  Customs  regulations,  Title  19  of  the  Code  of  Federal 
Regulations,  would  need  to  be  revised.  The  Customs  and  International  Trade  Bar 
Association's  committee  on  Customs  practice  became  the  focal  point  for 
reviewing  draft  regulations  issued  by  the  Customs  Service  for  comment  prior  to 
the  formal  notice  and  comment  period  triggered  by  publication  in  the  Federal 
Register  pursuant  to  the  Administrative  Procedures  Act.  I  participated  actively  in 
that  process.  One  of  the  most  interesting  issues  concerned  the  new  statute's 
imposition  of  liability  on  importers  for  proper  classification  and  value  of 
imported  merchandise.  The  prior  statute  had  required  only  that  importers 
accurately  describe  the  merchandise  so  that  the  Customs  Service  could  properly  i 
classify  and  value  it  for  the  purpose  of  assessing  import  duties.  The  new  law 
required  importers,  using  "reasonable  care"  to  classify  and  value  merchandise, 
therefore  making  them  legally  liable  for  accurate  product  classification  and 
value.  This  was  a  significant  change  in  importers"  legal  responsibility.  This 
change,  combined  with  significantly  increased  penalties  for  non-compliance, 
led  to  serious  and  prolonged  discussions  between  the  bar  and  the  agency  over  the 
definition  and  identification  of  "reasonable  care"  in  the  import  process.  This 
and  other  similar  issues  have  occupied  the  work  of  the  committee  for  the  past 
few  years.  We  analyze  draft  regulations  and  so-called  straw  man  proposals-all 
with  the  goal  of  producing  final  regulations  which  can  protect  the  trade  interests 
of  the  United  States  while,  at  the  same  time,  permitting  the  growth  of 
international  commerce. 

My  work  on  Secretary  Rubin's  Trade  Advisory  Committee  on  Commercial 
Operations  of  the  US  Customs  Service  has  afforded  me  the  opportunity  to  see 
how  one  trade  agency  is  preparing  for  the  future  and  some  of  the  issues  it  is 
facing  as  trade  and  trade  procedures  standardize  internationally.  I  was 
appointed  to  the  Committee  in  1995  as  one  of  twent)'  distinguished 
participants  in  the  industry'  and  was  reappointed  for  a  second  term  this  past 
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summer.  The  members  act  as  a  sounding  board  for  Customs  as  it  plans  its  future 
actions— systems  development  and  promulgating  regulations  pursuant  to 
the  Customs  Modernization  Act  passed  as  part  of  the  NAFTA  implementing 
legislation  in  December  1993. 


II  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred 

income  arrangements,  stock,  options,  uncompleted  contracts  and  other  future 
benefits  which  you  expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be  compensated  for  any 
fmancial  or  business  interest. 

I  am  currently  employed  by  Sony  Electronics  Inc  and  am  enrolled  in  their  401k 
plan  and  have  certain  rights  to  a  pension  under  their  plan  for  all  employees. 
When  I  leave  Sony,  I  will  be  eligible  for  bonus  and  severance  payments 


2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest, 

including  the  procedure  you  will  follow  in  determining  these  areas  of  concern. 
Identify  the  categories  of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of-interest  during  your  initial  service  in  the  position  to 
which  you  have  been  nominated. 

Should  Sony  Electronics  or  any  Sony  division  bring  litigation  before  the  Court  of 
International  Trade,  I  would  expect  to  recuse  myself  and  to  resolve  all  potential 
conflicts  in  accordance  with  the  applicable  rules  of  judicial  conduct 

3.  Do  you  have  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court?  If 
so,  explain.  . 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all  salaries, 
fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so  copies  of  the  financial  disclosure 
report,-required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

See  Financial  Disclosure  Report  attached. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add 
schedules  as  called  for). 

See  attached  Financial  Statement:  Net  Worth. 
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6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so, 

please  identify  the  particulars  of  the  campaign  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

During  the  election  of  1972  I  was  a  member  of  a  Suffolk  county  college 
professors  group  supporting  the  presidential  campaign  of  George  McGovem.  We 
organized  neighborhood  campaigning  and  helped  transport  elderly  voters  to  the 
polls. 

During  the  primary  campaign  of  1988  I  worked  for  the  presidential  campaign 
of  Robert  Dole  helping  to  marshall  support  among  the  New  York  legal 
community. 

During  the  election  in  1992  1  worked  for  the  Bergen  Count\  Democratic  Party 
as  a  campaign  volunteer  manning  phone  banks  urging  people  to  vote. 
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FINANCIAL    DISCLOSURE    REPORT 

FOR    CALENDAR    YEAR    1996 


1.    Person  Rcporcing    iLaat   name,    (iret,    middle    initi»ll 

Barzilay,    Judith   K. 

2      Court    or  Organization 

Court   of   International    Trade 

1    /3V  '5 

4-   Title      (Arclcle   III   ludqei   Indicate  active  or 

•enlor  atstua;   Ragi.crate  Judges   indicate 
judge   '""■  "  P*"-""! 

nominee:    Court   of   International 
Trade 

S.    Report  Type    (check  appropriate  type) 
_      InitUl     Annual      Fin«l 

€.    Reporting  Period 

1  n/os  1/3-1 /)s 

7.   Chattbera  or  Office  Addresa 

One   Federal   Plaza 
New  York,      K.Y.    1000? 

8,    On   Che  basis  of   the    information  contained   in  this  Report   and 
any  modifications   pertaininq   thereto,    it    la,    in  tny  opinion, 
in  cotrqjliance  with  applicable    laws   and   regulations. 

IMPORTANT  NOTES:  The  instrudions  accompanying  this  form  musl  be  followed.     Complete  all  parts, 
checking  the  NONE  box  for  each  seaion  where  you  have  no  reportable  information.     Sign  on  last  page. 

I.     POSITIONS.     (Reporting  individual  only,  see  pp.  9-13  of  Instructions.) 


D 


POSITION 
NONE      (No  reportable  positions) 


NAME    OF   ORGANIZATION/ENTITY 


vir-P  Prssidgrit  Covprnmsnt   AffaiT-.q Sony  Slfir.tronics  Inc. 

Director Aap.vic.p.n   Asso.    of  Exporter.<;   "■-   Tirporters 

Director Ramapo    Colles:e   Foundation 


II.     AGREEMENTS.     (Reporting  indi\idual  onK-.  sec  pp  14-17of  Instructions.) 

DATE  PARTIES    AND   TERMS 


Q 


NONE      (No  reportable  agreements) 


III.     NON-INXTSTMENT  INCOME.     (Reporting  individual  and  spouse;  sec  pp.  18-25  of  Instructions.) 
DATE  SOURCE   AND   TYPE  GROSS    INCOME 

(yours,    not    spouse''^} 


D 


NONE      (No  reportable  non-investment  income) 


1997 

1996 

1996,1997 
iqQ6,  iqq? 

1997 


1997 


Rnny  Kl  pr.tT-nni  r  a  Inn,  .gal  .qry  prirt  hnnii.e; 

Sony  Electronics  Inc.  salary  and  bonus 

Paid  Prescriptions  Inc.  (S)  salary 

Cliasu   Hulluu  Shartjliuldur  Bijrvimjti   (3)   aalary 

Kor^enstern  Oil  Operations  ( S)   consultinp; 

Smith  Barney  (S)   salary 


ABC  Television  {S)   pension 


$i.sn.nf)n 

5 160,000 
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Barzilay,    Judith  M, 
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IV.      REIMBURSEMENTS  and  GIFTS  -  Irunsporladon,  lodging,  food,  cnlcnammcm. 

(Includes  those  lo  spouse  and  dependent  children;  use  the  parenthciicals  "(S)"  and  '(DC)'  lo  indicate  repitnable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-3'.)  of  Instructions.) 

SOURCE  DESCRIPTION 


NONE      (No  such  reportable  reimbursements  or  gifts) 


exempt 


n 


V.     OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parcnihcticals  '(S)'  and  "(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  Sec  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 

NONE      (No  such  reportable  gifts) 

eTempt 5- 

S. 

S_ 


VI.     LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)'  for  separate  liability  of  the  spouse,  '(J)'  for  joint  liability  of 
reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE' 


n 


NONE      (No  reportable  liabilities) 

Knip:ht  Tuition  Payment  Plan       tuition  loan  (J) 
Stafford  Loan  Prograni  tuition  loan  (DC) 


•Valu*  CodMi      J-S1S,000  or  Uaa  K-S1S,001-SS0. 000     L-$SO,001-S100,000     H-$100,001-S2SO,000     H-S2SO.0O1-SSOO.000 

_   X,.t    --.    ..    _.    --^000, 001-J5, 000.000  P2-»5,000. 001-525, 000, 000 


O.OOi-aSO.OOO.OQO      W-S50 
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VII.    Page    1  INVESTMENTS  and  TRUSTS    -  income,  vjluc.  irjnsaclicms  (Includi:s  those  ofspousi 
and  dcpt-ndcnl  childri;n.  Sec  pp-  37-54  of  Inslrucliims.) 


D»s-7i-ipCion  of    As.^scs 

ing    individual    and    spouse,     -(Si*"    for 
sepacdCe   o-nerahip   by   spouse.     "(DC)" 
for  ownership   by  dependent   child. 

exempt    from  prior  disclosure. 

''"5'-?n 

''Sri^'"' 

—  -""-—— 

Code 

Type 

Code" 

(O-w; 

Jype 
mirger.  ' 

It   not   exempt    from  diaclcsure                 | 

-il 

Se" 

c^r 

,^v-^iji" 

NONE         INJ   reporcable 

' Income   ?und 

r. 

Div 

K 

T 

:  Progressive   Liversifie 

i 

'  Fidelity   31ue   Chir; 

Dn'v 

K 

T 
T 

J  Teachers  Ins.   Annuity 

A 

Div 

J 

;  College  Retirement 

E 

Div 

L 

T 

'  ms  new  Dinensions    (J) 

B 

Div 

J 

T 

7  IDS  Grovrth  ?und   (J) 

A 

Div 

J 

T 

s  IDS  Cash  .^anasement    (J 

)    A 

Div 

J 

T 

3 

■  0 

:. 

u 

n 

1. 

.s 

u 

w 

le 

]dr'r.%^^-  f:ii6°sS:=L5s'Soo         i:l!cS°io!=5!°?oS:l?6"'™  gr!li°SSi'Jli°??,„oo,ooo   liin-.lll:lll-T^r. 

-  -'  WMBaim.^^...  ^^^^^—'  ^^^^i^i.^^-— 

ICO*'   "2""*^      SriSSk'iJllt                                     S-Co.t  lr..l   ..t.ce  only]                                    S.Aj..j™nt                       T.C..h/M.rk.t 
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VIII.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  (Indkaie  pan  or  Report.) 


IX.  CERTIFICATION. 

In  compliance  with  (he  provisions  of  28  U.S.C.  §  455  and  of  Advisory  Opinion  No.  57  of  (he  Advisory  Commiiiee  on  Judicial 
Aciiviiies,  and  lo  (he  bes(  of  my  laiowledge  a(  the  (ime  after  reasonable  inquiry,  I  did  not  perfonn  any  adjudicatory  function  ui  any  litigation 
during  (he  period  covered  by  this  report  in  which  I.  my  spouse,  or  my  minor  or  dependent  children  had  a  flnancial  interest,  as  defined  in 
Canon  3C(3Xc),  in  the  outcome  of  such  litigadon. 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  (me,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met 
applicable  sianitory  provisions  permining  non-disclosure. 


I  fiinher  certify  (hat  earned  income  from  outside  employment  and  honoraria  and  (he  accep(ance  of  gifts  which  have  been  reponed  are 
in  compliance  with  (he  provisions  of  S  U.S.C. A.  app.  4,  $  501  e(.  seq.,  5  U.S.C.  §  7353  and  Judicial  Conference  regulations. 


Signaiure, 


AA\.  tf\  '^t^v?'j^y": 


Dan.   January  51,   1998 


NOTE:     ANY  I( 
SUBJECT  TO  Cr 


SIPUAL  WHO  KNOWir^OLY  AND  WILFULLY  FALSIHES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
)  CRIMINAL  SANCTIONS  (5  U,S.C.  App.  4.  $  104.) 


FIUNC  INSTRUCTIONS: 


Mail  ligoed  origiiiil  and  3  additiaiiil  capita  lo: 


Conmiiuee  on  Financial  Diadoniie 
Admjniitntive  Office  of  the 

United  Stalea  Comti 
Suite  2-301 

One  Columbus  Circle,  N.E., 
Wasbingtoa,  D.C.  20S44 
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FINANCIAL  STATEMENT                                                          1 

NETWORTH:  Judith  M.Barzllay                                                i 

i         1                                                                           1 

ASSETS                                                        1          !                   LIABILITIES 

Cash  on  hand  in  banks 

7.300     j          JNotes  payable  to  banks-secured 

0 

U.S.  Government  securities. ..add 

0 

!  Notes  payable  to  banks  unsecured  educ.  loan 

40.000 

Listed  securities,  add  schedule 

6.400 

Notes  payable  to  relatives 

0 

Unlisted  securities  .add  schedule 

0 

'Notes  payable  to  others 

0 

Accounts  and  notes  receivable: 

0        '         'Accounts  and  bills  due 

0 

Due  from  relatives  and  friends 

0        1          Unpaid  income  tax 

0 

Due  from  others 

0 

iOther  unpaid  tax  and  interest 

0 

Doubtful 

0 

!  Real  estate  mortage  payable— add  schedule 

158.000 

Real  estate  owned. .add  schedule 

300,000  !         IChattel  mortgage  and  other  Mens  payable 

0 

Real  estate  mortgages  receivable      i         0        i          i  Other  debts-itemize: 

Autos  and  other  personal  property          25.000    1                home  improvement 

7.500 

Cash  value-life  insurance                             Oil      consumer 

2,500 

Other  assets. .itemize:                                   0         1               tuition 

5,000 

401 K                                                     220.000 

Retirement  Annuity  (TIAA-CREF)   \    83.000    t 

Pension  (est.)                                   j   100.000!          [Total  liabilities                                                       |   223,000  | 

Spouse  pension  (est.)                     i    40.000             ^  Net  Worth 

558,700 

Total  Assets                                         I   781.700!          :Total  liabilities  and  net  v*forth 

781.700 

CONTINGENT  LIABILITIES 

I              GENERAL  INFORMATION 

As  endorser,  comaker  or  guarantor 

10.000    1          Are  any  assets  pledged?  (Add  schedule) 

No 

On  leases  or  contracts                        i         0        i           Are  you  defendent  in  any  suits  or  legal  actions 

No 

Legal  Claims                                        I         0        i          'Have you  overtaken  bankruptcy                                 No 

Provision  for  Federal  Income  Tax      i         0        |          '                                                                                j 

Other  special  debt                               1         0        ' 
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Financial  Statement :  Net  Worth:  Judith  M.  Barzilay 


Schedules 


Listed  Securities 

1 .)    IDS  New  Dimensions 
2.)    IDS  Cash  Management 
3.)     IDS  Growth 


Shares  Owned 

Value 

123.129 

S  3,206.89 

2,643.78 

$  2,678.32 

95.872 

$  3,193.40 

Real  Estate  Owned 

Teaneck,  NJ  07666  5300,000  (est.  value) 

principal  residence 


Mortgages  (on  principal  residence) 

Holder  Amount 

1.)   First  Union  Mortgage  Corp.  139,500.00 

2.)   ABC  Employee  Credit  Union  18,600.00 
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III.  GENERAL  (PUBLIC) 

1.  An  ethical  consideration  under  Canon  2  of  the  American  Bar  association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

When  I  practiced  with  the  New  Jersey  firm  of  Williams  Caliri  Miller  &  Otley,  I 
handled  a  large  number  of  pro  bono  matters:  municipal  court  appearances  mostly. 
As  my  practice  specialized  in  the  international  trade  area,  I  was  not  able  to 
continue. 

However,  because  I  spent  a  significant  portion  of  my  adult  life  as  a  teacher,  it  has 
been  my  practice  to  use  my  legal  knowledge  to  work  with  young  people.  In  the 
spring  of  1996, 1  acted  as  an  advisor  to  the  Bergen  County  Superior  Court  and  its 
Division  of  Youth  and  Family  Services  in  a  pilot  program  begun  by  Seton  Hall 
Law  Center  in  Newark  to  reduce  recidivism  by  introducing  young  offenders  to  the 
principles  of  our  judicial  system  through  mock  trial  activities.  1  coached  the 
defense  team  in  a  trial  modeled  after  an  actual  case  in  Bergen  County.  The 
"case"  was  tried  in  a  courtroom  with  young  people  chosen  by  the  family  court 
judge  playing  roles  of  attorneys,  witnesses,  jury  and  judge.  The  program  is  now 
being  evaluated  for  permanent  status  and  I  fully  intend  to  participate  in  the  next 
phase. 

In  addition,  through  the  Bergen  County  YWCA,  I  speak  at  local  high  schools  to 
educate  students  in  careers  available  in  the  fields  of  law  and  international  trade 
and  to  raise  their  level  of  awareness  of  the  importance  of  international  trade  to  the 
US  economy  and  therefore  to  their  futures.  I  usually  give  these  presentation  at 
least  six  times  a  year. 

\        ^ 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization 
that  individual  discriminate  of  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  ~  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  you  have  done  to 
try  to  change  these  policies? 

I  do  not  belong  to  any  such  organization. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
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end  (including  the  circumstances  which  led  to  your  nomination  and  interview  in 
which  you  participated). 

To  my  knowledge,  there  is  no  formal  method  of  recommending  candidates  for 
nomination  to  the  Court  of  International  Trade.  The  following  describes  the 
events  leading  up  to  my  nomination.  In  March  1997, 1  met  with  Senators  Arlen 
Specter  and  Joseph  Biden  to  discuss  my  interest  in  becoming  a  judge  on  the  Court 
of  International  Trade.  Senator  Biden  subsequently  wrote  to  the  President 
bringing  my  credentials  to  his  attention.  In  June,  I  was  contacted  by  the  White 
House  counsel's  office  and  asked  to  complete  answers  to  several  written 
questionnaires  sent  to  potential  nominees.  In  July,  I  was  interviewed  by 
representatives  of  the  White  House  Counsel's  office  and  the  Justice  Department 
In  December,  I  met  with  an  agent  of  the  Federal  Bureau  of  Investigation  to  review 
personal  data  and,  in  January  1998,  with  a  member  of  the  American  Bar 
Association's  Standing  Committee  on  the  Judiciary  to  discuss  my  professional 
background  for  the  purpose  of  evaluating  my  candidacy. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue,  or  question  in  a  manner  that  could 
reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or 
question?  If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 

Some  of  the  characteristics  ofthu  "judicial  activism"  have  been  said  to  include: 

a.  a  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  a  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle 
for  the  imposition  of  fai^reaching  order  extending  to  broad  classes  of  individuals; 

c  a  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  a  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  a  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  oversight  responsibilities. 

It  is  the  legislature's  responsibility  to  make  laws  based  on  the  will  of  the  people 
A  judge's  role  is  to  apply  the  laws  of  the  legislature  to  the  facts  of  the  case  to  be 
adjudicated.  The  m^ority  of  cases  coming  before  the  Court  of  International 
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Trade  involve  statutory  interpretation  for  which  there  are  well-defined 
historical  legal  principles.  I  would  expect  to  follow  these  principles  in  any  case 
which  comes  before  me. 

The  ability  of  a  judge  on  this  court  to  engage  in  adjudication  which  goes  beyond 
the  specific  case  or  controversy  and  tends  toward  widely  expanding 
jurisdiction  is  severely  limited  by  two  important  factors:  specific  grants  of 
jurisdiction  by  statute  and  complete  administrative  review  and  defining  of  the 
issues  prior  to  hearing  by  the  court.  Therefore,  judges  on  the  Court  of 
International  Trade,  in  addition  to  adjudicating  specialized  legal  issues,  are  given 
very  specific  guidance  with  regard  to  the  manner  in  which  these  issues  are  to  be 
decided  and  the  parameters  of  their  decisions.  This  guidance  speaks  to  issues 
such  as  ripeness  and  standing  and  is  clearly  set  out  by  statute  and  case  law 
precedent. 
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QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 
L  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 

Susan  Pia  Graber 

I  have  never  used  another  name. 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Place  of  Residence:     Portland,  Oregon 

Office:  Oregon  Supreme  Court 

1163  State  Street 
Salem,  Oregon  97310 

3.  Date  and  place  of  birth. 

July  5,  1949 

Oklahoma. City,  Oklahoma 

4.  MaotaLStitllS  (include  maiden  name  ofwife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married 

Spouse:  Christopher  William  June 

My  husband  is  a  self-employed  consultant  and  mediator  (as  sole  owner  and  employee  of 

On-Point,  Inc.) 

1975  S.W.  Edgewood  Road 

Portland,  Oregon  97201 

5.  Education:  Lbt  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

Wellesley  College 
Wellesley,  Massachusetts 
Attended  1%S  •  1969 
Bachelor  of  Arts,  1969 
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Yale  Law  School 
New  Haven,  Connecticut 
Attended  1969 -1972 
Juris  Doctor,  1972 

6.         Employment  Record;  List  (by  year)  all  business  or  professional  corporations, 

companies,  firms,  or  other  enterprises,  partnersKips,  institutions  and  organizations^ 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

6(A).    Paid  Employment 


6/70  -  8/70: 


United  States  Attorney 
(Sidney  I.  Lezak) 
Portland,  Oregon 


summer  law  clerk 


6/7 1-8/71:  Sutm,  Thayer  &  Browne 

Albuquerque,  New  Mexico 


summer  law  clerk 


9/72  -  5/74:  Legal  Division 

New  Mexico  Bureau  of  Revenue 
Santa  Fe,  New  Mexico 


Assistant  Attorney  General 


7/74  -  3/75:  Jones,  Gallegos,  Snead  &  Wertheim,  PA. 

Santa  Fe,  New  Mexico 


Associate 


4/75  -  3/78:  Taft,  Stettinius  &  Hollister 

Cincinnati,  Ohio 


Associate 


5/78  -  2/88: 


2/88  -  5/90: 


Stoel  Rives  Boley  Jones  &  Grey 
(now  known  as  Stoel  Rives  LLP) 
Portland,  Oregon 

Oregon  Court  of  Appeals 
Salem,  Oregon 


Associate  until  1981; 
Partner  1981-88 


Judge;  Presiding  Judge  of 
Department  3 -1989-90 


5/90  -  date:  Oregon  Supreme  Court 

Salem,  Oregon 


Associate  Justice 
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6(B).    Uncompensated  Boards  of  Directors  (etc.). 

1972-74  -  Director,  Santa  Fe  County  Legal  Aid  Society  (dates  approx.) 
1980-85  -  Director,  Oregon  Chapter  of  N ARAL  (dates  approx.) 
1980-88  -  Director,  Responsa  Club  (Jewish  discussion  group)  (dates  approx.) 
1981-87  -  City  Club  of  Portland 

-1981-83  Board  of  Governors 

-1985-86  Second  Vice-President 

-1986-87  First  Vice-President 
1983-88  -  Director,  Democratic  Business  Forum  (dates  approx.) 
1984-date  -  U.S.  District  Court  of  Oregon  Historical  Society 

-Corporate  Secretary,  1984-85 

-Director,  1985-date 
1986-88  -  Director,  Democratic  Victory  Fund  (dates  approx.) 
1986-93  -  Board  of  Visitors,  University  of  Oregon  School  of  Law 
1990-91  -  Board  Member,  Oregon  Law  Foundation 
1990-93  -  Oregon  Appellate  Judges  Association 

-President,  1992-93 

-Vice-President,  1991-92 

—Secretary-Treasurer,  1990-91 
1994-date  -  Board  of  Visitors,  Northwestern  School  of  Law  at  Lewis  &  Clark  College 
1995-date  -  Member,  Defense  Advisory  Committee  on  Women  in  the  Services 
(DACOWITS) 

7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

None. 

8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

1994-date  -  Member,  Editorial  Advisory  Board,  State-Federal  Judicial  Observer* 
1994         -  Invitee  to  symposia  on  state-federal  judicial  relations  (American  Judicature 

Society;  State  Justice  Institute) 
1993-date  -  Chair,  Rhodes  Scholar  Selection  Committee  for  Oregon 
1 986        -  Founder's  Award  for  pro  bono  service.  Northwest  Women's  Law  Center 

(Seattle) 
1969        -  At  Wellesley  College,  Phi  Beta  Kappa;  Durant  Scholar  (highest  academic 

category) 

*  The  task  of  the  Editorial  Advisory  Board  is  simply  to  write  articles  and  suggest  topics, 
not  to  perform  editorial  tasks  on  the  writings  of  others.  In  that  connection,  I  have  written  only 
one  article,  which  is  listed  as  published  writing  (c)  in  question  I2(AX1). 
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9.         Bar  Assocuitioiis:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 

9(A).    Present  memberships  in  professional  associations: 

American  Bar  Association 

—  Appellate  Judges  Conference  Committee  on  Appellate  Practice,  1997-date 
American  Law  Institute 

-Adviser  to  Federal  Judicial  Code  Project,  1996-date 
Oregon  Af^llate  Judges  Association 

-President,  1992-93 

-Vice-President,  1991-92 

-Secretary-Treasurer,  1990-91 

-Chair,  Education  Committee,  1993-94 
Oregon  State  Bar 
Oregon  Women  Lawyers 
National  Association  of  Women  Judges 

9(B).    Past  memberships  in  professional  associations  (dates  are  approximate  onlvV 

1978-88-  Mulmomah  (County)  Bar  Association 

1981-88  -  Oregon  Society  of  Hospital  Attorneys 

1978-88  -  Oregon  School  Boards  Association 

1978-88-  Association  of  Workers' Compensation  Defense  Attorneys 

1972-78  -  State  bar  associations  in  New  Mexico  and  Ohio  as  required 

9(C).    Activities  related  to  federal  courts: 

1984-date  -  U.S.  District  Court  of  Oregon  Historical  Society 

-Charter  member 

-Corporate  Secretary,  1984-85 

-Director,  198S-date 
1990-date  -  Member.  State-Federal  Judicial  Council 

1994  -  Chair,  Subcommittee  on  Certification  of  State  Law  Questions,  and  author 

of  its  reports  to  dte  State-Federal  Judicial  Council 
1994-date  -  Member,  Death  Penalty  Habeas  Corpus  Rules  Conmiittee.  drafting  local 

rules  for  the  U.S.  District  Court  for  the  District  of  Oregon 
1992  -  Member,  U.S.  District  Court  of  Oregon  Magistrate  Selection  Cormnittee 
1992-93  •  Co-chair,  Plaiming  Committee  for  1993  Western  Regional  Conference  on 

State-Federal  Judicial  Relationships 
1986-87  -  Member,  Conunittee  to  Study  die  Function  and  Organization  of  the  Ninth 

Circuit  Judicial  Conference 


1-4 


377 


1983-88  -  Oregon  Lawyer  delegate  to  the  Ninth  Circuit  Judicial  Conference;  elected 
chair  of  Oregon  lawyer  representatives  (1984-85);  elected  chair  of  Lawyer 
Representatives'  Coordinating  Committee  of  the  Ninth  Circuit  (and  ex-officio 
member  of  Executive  Committee  of  the  Ninth  Circuit  Judicial  Conference  and 
member  of  the  Program  Subcommittee)  (1985-86);  chair  of  Program 
Subcommittee  (1986-87);  chair  of  Executive  Committee  (1987-88) 

9(D).    Activities  related  to  state  courts: 

1995-date  -  Co-chair,  Oregon  Supreme  Court/Oregon  State  Bar  Task  Force  on  Gender 

Fairness 
1992-95  -  Member,  Oregon  Judicial  Conference  Retirement  &  Salary  Committee 
1989-95  -  Member,  Council  on  Court  Procedures 
1988-90  -  Member,  Oregon  State  Bar  Pro  Bono  Committee 
1988-89  -  Chair,  Judicial  Department  Appeals  Board 
1988-89  -  Chair,  Judicial  Conference  Benefits  Committee,  and  author  of  its  report  to  the 

Legislative  Assembly 
1988-91  -  Member,  Judicial  Conference  Education  Committee;  Program  Chair,  1990 

Oregon  Judicial  Conference 
1985-87  -  Member,  Oregon  State  Bar  Judicial  Administration  Committee;  Chair, 

Subcommittee  on  District-Circuit  Court  Consolidation  (1986)  and  author  of  its 

report 
1983-85  -  Member,  Multnomah  Bar  Association  Circuit  Court  Liaison  Conmiittee 
1982-84  -  Member,  Multnomah  Bar  Association  Committee  on  the  Present  and  Future 

Status  of  Women  Lawyers  in  Multnomah  County 
1981-85  -  Member,  Oregon  State  Bar  Legal  Aid  Committee;  Chair,  1983-84 

9(E).    Other  law-related  committees,  conferences,  boards,  and  memberships: 

1994-date  -  Board  of  Visitors,  Northwestern  School  of  Law  at  Lewis  &  Clark  College 

1990-91  -  Board  Member,  Oregon  Law  Foundation 

1988-90  -  Master,  American  Inns  of  Court 

1986-93  -  Board  of  Visitors,  University  of  Oregon  School  of  Law 

1979-88  -  Governor's  Advisory  Council  on  Le^  Services 

10.       Other  Membershipa:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  Ibt  all  other  organizations  to  which  you 
belong. 

I  do  not  belong  to  any  organization  that  is  active  in  lobbying  before  public  bodies,  with 
the  exception  of  the  Oregon  Judicial  Conference,  wliich  lobbies  on  behalf  of  Oregon 
judges  concerning  such  matters  as  judicial  salaries  and  benefits. 
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I  belong  to  the  following  organizations  in  addition  to  those  listed  in  answer  to 
Question  9: 

Multnomah  Athletic  Club  (Portland)  (bylaws  attached) 
Temple  Beth  Israel  (Portland) 

1 1.       Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

11(A).  State  courts  (admission  to  the  highest  court  of  each  state  and  all  inferior  state  courts): 

New  Mexico  (1972) 
Ohio  (1977) 
Oregon  (1978) 

I  am  on  inactive  status  in  New  Mexico  and  Ohio.  I  took  inactive  status  because  I  no 
longer  practice  in  those  states. 

11(B).  Federal  courts: 

United  States  Supreme  Court  (1986) 
United  States  Court  of  Appeals  for  the  Tentii  Circuit  ( 1 974) 
United  States  Court  of  Appeals  for  the  Sixth  Circuit  (1976) 
United  States  Court  of  Appeals  for  the  Seventh  Circuit  (1977) 
United  States  Court  of  Appeals  for  the  Ninth  Circuit  (1979) 
United  States  Court  of  Appeals  for  the  Federal  Circuit  (1985) 
United  States  District  Court  for  the  District  of  New  Mexico  (1972) 
United  States  District  Court  for  the  Southern  District  of  Ohio  (1977) 
United  States  District  Court  for  the  District  of  Oregon  (1978) 
United  States  Court  of  Federal  Claims  ( 1 98 1 ) 
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12.       Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  materia!  you  have  written  or  edited.  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If 
there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

12(AX1).         Published  writings: 

(a)  "The  Legal  Landscape  of  the  U.S.  District  Court  for  Oregon:  A  Review  of  The  First 
Dutv:  A  History  of  the  U.S.  Di.strict  Court  for  Oregon"  24  Envtl.  Law  1699  (1995). 
Although  I  was  the  sole  listed  author,  my  law  clerk  assisted  in  the  drafting. 

(b)  "A  Tribute  to  Edwin  J.  Peterson,"  73  Or.  Law  Rev.  73 1  (winter  1 994).  I  was  a  co-author 
and  prepared  most  of  the  initial  draft  of  the  article. 

(c)  "Obiter  Dictum:  Substantive  Legal  Issues  Create  Tensions  Between  State  and  Federal 
Courts."  State-Federal  Judicial  Observer,  No.  7  at  2,  joint  publication  of  the  Federal 
Judicial  Center  and  the  National  Center  for  State  Courts  (October  1994).  This  article 
was  based  on  an  oral  presentation  that  I  made  to  the  1993  Western  Regional  Conference 
on  State-Federal  Judicial  Relationships,  of  which  I  was  co-chair  with  Judge  Stotler.  It  is 
my  own  work,  although  a  law  clerk  assisted  in  the  underlying  legal  research. 

(d)  "Strategies  for  an  Effective  Brief,"  Appeal  and  Review  (1993).  I  was  a  co-author, 
preparing  about  half  the  initial  draft  and  taking  a  major  editing  role  for  the  whole 
chapter. 

(e)  "Looking  at  Feminist  Legal  Theory  fi-om  the  Bench,"  The  Advocate  at  35  (Northwestern 
School  of  Law,  Lewis  &  Clark  College)  (summer  1992).  This  article  was  based  on  an 
oral  presentation  that  I  made  to  a  law  school  conference.  It  is  my  own  work. 

(f)  Yale  Law  School  Career  Development  Office,  Judicial  Clerkship  Guide  (September 
1992),  "Judicial  Clerkships  in  State  Courts." 

(g)  Letter  to  firm  newsletter  of  Taft,  Stettinius  &  HoUister  (Cincinnati,  Ohio)  (August  1994). 
(h)       1992  Voters'  Pamphlet  Statement. 

(i)        1 988  Voters'  Pamphlet  Statement. 

(j)        "Oregon  State  Bar  Committee  Studies  Proposed  Consolidation  of  District  and  Circuit 
Courts."  The  Oregon  Litigation  Journal  (Vol.  7,  No.  1,  April  1987).  This  article  is 
entirely  my  own  work. 
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(k)       "Class  Actions,"  Civil  Pleading  and  Practice  (1985  edition).  (Co-author.)  I  wrote  and 
edited  about  half  this  chapter. 

(1)  "Attorney  Fees."  Civil  Litigation  (1982  editJonV  (Co-author.)  I  wrote  and  edited  about 
half  this  chapter. 

(m)      "Report  on  Structure  of  the  Oregon  Legislative  Assembly,"  City  Club  Bulletin  of  Portland 
(February  25, 1981 ).  (Co-author.)  Three  or  four  members  of  this  committee,  including 
me,  were  primarily  responsible  for  drafting  the  report. 

(n)       Book  Review  of  "A  Hairdresser's  Experience  in  High  Life,  by  Mrs.  Eliza  Potter: 

Cincinnati  Society  in  the  Mid-Nineteenth  Century,"  published  in  Vol.  25,  The  Bulletin, 
The  Cincirmati  Historical  Society  Library  (1967).  I  wrote  the  article,  but  it  was  edited  by 
the  historical  society's  staff. 

12(AX2).         In  addition  to  the  foregoing  published  items,  I  have  written  or  edited  numerous 
Continuing  Legal  Education  materials  to  accompany  presentations  on  topics  as  diverse  as 
preparing  witnesses  for  trial,  appellate  procedure,  written  and  oral  advocacy,  evidence,  ethics, 
business  torts,  workers'  compensation,  and  family  law.  These  materials  consist  mainly  of  case 
summaries  and  outlines  for  discussion.  I  have  located  the  following: 

(a)  1989  Oregon  Evidence  (course  book  from  the  September  1 5, 1989,  seminar),  published 
by  Oregon  Law  Institute  -  Chapter  5,  "Tlecent  Recipes  from  the  Oregon  Courts:  How  to 
Preserve  Objections  and  Stay  Out  of  Other  Evidentiary  Jams" 

(b)  Oregon  State  Bar  Family  &  Juvenile  Law  1990  Fall  Conference,  "Appellate  Case 
Review"  and  "Appellate  Case  Review  Supplement" 

(c)  Constitutional  Rights  and  Civil  Liberties  in  the  1990s  (course  book  from  the  November 
6-11, 1991,  seminar),  published  by  Oregon  Criminal  Defense  Lawyers  Association  - 
Chapter  8,  "Oregon  Constitutional  Issues" 

(d)  Enhancing  Your  Chances  of  Wirming  on  Appeal  (course  book  from  the  September  20, 
1991,  seminar),  published  by  Oregon  Law  Institute  -  Chapter  2,  "Effective  Brief  Writing" 
(co-author) 

(e)  Oregon  State  Bar  Family  &  Juvenile  Law  1993  Spring  Conference,  "Appellate  Case 
Review"  and  "Appellate  Case  Review  —  Supplementary  Cases" 

(f)  "State-Federal  Judicial  Relationships  in  the  West  A  Legal  Overview  from  the 
U.S.  Court  of  Appeals  for  the  Ninth  Circuit"  (June  4, 1993) 

(g)  "Strategies  for  an  Effective  Brief  and  "Effective  Oral  Advocacy"  (September  29, 
1993) 
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(h)       Oregon  Appellate  Judges  Association  Continuing  Legal  Education  Program 
(November  24, 1993)  -  outline  of  program 

(i)        Evidence  and  Trial  Practice  (course  book  from  the  December  3, 1993,  seminar), 

published  by  Oregon  Law  Institute  -  Chapter  3,  "Conduct  Becoming  to  an  Officer  of  the 
Court:  Ethical  Considerations  in  the  Litigation  Process" 

(j)        "Appellate  Review,"  in  a  program  on  Land  Use  (March  31,  1994) 

(k)       Persuading  Appellate  Judges  (course  book  from  the  September  22,  1994,  seminar), 

published  by  Oregon  Law  Institute  -  Chapter  3,  "Writing  an  Effective  Brief  and  Making 
an  Effective  Oral  Argument" 

(1)        "Appellate  Review  of  Workers'  Compensation  Cases"  (September  29, 1994) 

(m)      Oregon  Appellate  Judges  Association  Continuing  Legal  Education  Program 
(October  12,  1994)  -  "Statutory  Construction" 

(n)        How  Far  Can  T  Go?  Zealous  Representation  and  Its  Limits  (course  book  from  the 
December  2,  1994,  seminar)  -  notes  of  remarks 

(o)       "Statutory  Construction"  -  Outline  of  remarks  to  Public  Employment  Relations 
Conference  (April  20,  1995) 

(p)  Eleventh  Annual  Pacific  Northwest  Bankruptcy  &  Credit  Seminar  (Seattle,  Washington) 
-  November  17,  1995  -  "Recent  Oregon  State  Court  Decisions  Affecting  Creditors  Rights 
and  Bankruptcy  Law" 

(q)       "Ten  Tips  (Each)  for  Writing  Effective  Appellate  Briefs"  (co-presenter)  - 1  found  an 
incomplete  outline  of  a  presentation,  with  no  date  shown. 

(r)        October  11,1 996  -  Oregon  Law  Institute  educational  program  on  constitutional  law  - 
"Making  and  Defending  Constitutional  Challenges" 

12(A)(3).         I  also  was  the  author  of  the  following  unpublished  committee  reports: 

(a)  "Report  on  District-Circuit  Court  Consolidation"  (September  1986) 

(b)  "Report  of  the  Judicial  Benefits  Committee  on  Judges'  Benefits  in  Oregon"  (December 
1988) 

(c)  "Report  to  the  State-Federal  Judicial  Council  of  Oregon  from  the  Committee  on 
Certification  of  State  Law  Questions"  (April  1994  and  July  1994) 
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Those  reports  represent  the  consensus  of  the  committees,  but  I  drafted  the  reports. 
12(AX4).         I  also  was  the  author  of  the  following  reports  to  DACOWTTS: 

(a)  Report  of  DACOWTTS  visit  to  a  Military  Installation:  USCGC  Morgenthau  (Portland, 
Oregon),  Memorandum  for  the  Director,  DACOWITS  and  Military  Women  Matters 
(June  7, 1995) 

(b)  Report  of  DACOWTTS  visit  to  a  Military  Installation:  Oregon  Air  National  Guard, 
142nd  Fighter  Wing  (Portland,  Oregon) ,  Memorandum  for  the  Director,  DACOWTTS 
and  Military  Women  Matters  (August  10, 1996) 

12(BK1)<         Speeches  on  issues  involving  constitutional  law  or  legal  policy: 

(a)  February  16,  1984  -  Testimony  of  Susan  P.  Graber  and  Dana  A.  Rasmussen 
before  the  House  Task  Force  on  Program  Evaluation 

(b)  May  13, 1988  -  Panel  discussion  at  education  program  of  Oregon  Criminal  Defense 
Lawyers'  Association  -  "The  Case  Against  Press  Cameras  in  the  Courtroom" 

(c)  June  15,  1988  -  Umatilla-Morrow  County  Doctor/Lawyer  Banquet  -  "The  Case  against 
Mandatory  Pro  Bono  Service" 

(d)  November  1,  1988  -  "A  View  from  the  Court  of  Appeals" 

(e)  April  12,  1989  -  Testimony  of  Susan  P.  Graber  on  H.B.  2342 

(f)  May  19,  1989  -  Testimony  of  Susan  P.  Graber  on  H.B.  292 1 

(g)  September  9, 1989  -  Panel  discussion  on  "Women  and  the  Law"  at  Oregon 
Women's  Political  Caucus  convention 

(h)       Early  1990  (probably  about  March)  -  Interview  for  "Women  in  Unison  Magazine"  (story 
published  in  May/June  1990  issue) 

(i)        May  20, 1990  -  Commencement  Address,  University  of  Oregon  School  of  Law 

(j )        September  2 1 ,  1 990  -  Speech  to  New  Admittees  to  the  Oregon  State  Bar 

(k)       April  19,  1991  -  Northwestern  School  of  Law  at  Lewis  &  Clark  College  -  "Looking  at 
Feminist  Legal  Theory  from  the  Bench" 

(1)        June  10, 1991  -  "A  Day  in  the  Life  of  an  Oregon  Supreme  Court  Justice" 
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(m)      January  15,  1992  -  Keynote  Address,  Metropolitan  Human  Relations  Commission 

(n)       January  16,  1992  -  Keynote  for  new  lawyers'  seminar  -  "Some  2,000- Year-Old  Advice" 

(o)       February  24,  1992  -  "The  Future  for  Young  Women  in  the  Law" 

(p)       March  12,  1992  -  Federal  bar  association  -  "Complementary  Judicial  Activity  by  Federal 
and  State  Court  Systems  in  Oregon" 

(q)       Date  unknown  -  Tribute  to  U.S.  District  Court  Judge  James  M.  Bums 

(r)        November  5,  1993  -  Keynote,  Volunteer  Lawyers'  Project,  Annual  Awards  Banquet 

(s)        April  9,  1994  -  Remailcs,  swearing-in  ceremony  for  United  States  Attorney 
Kristine  Olson 

(t)        August  19,  1994  -  "Talk  Law"  radio  program  (KUDC)  -  outline  of  topics 

(u)       February  23,  1995  -  Keynote,  League  of  Women  Voters  of  Rogue  Valley,  75th 
Aimiversary  Dinner  -  "The  Power  of  Women" 

(v)       March  5, 1996  -  Corrected  transcriprt  of  presentation  by  Susan  P.  Graber  and 

Kristine  Olson  to  the  Women's  Law  Forum,  University  of  Oregon  School  of  Law 

(w)      April  25,  1996  -  "Court  Composition"  presentation  by  Chief  Justice  Wallace  P. 
Carson,  Jr.,  and  Justice  Susan  P.  Graber  to  Washington  State  commission 
studying  the  structure  of  the  Washington  Supreme  Court 

(x)       August  10, 1996  -  Interview  for  the  AirScoop  Newsletter  (published  September  1996) 

(y)       November  1,  1996  -  Luncheon  Address,  Conference  on  Judaic  Law  and  Environmental 
Ethics  -  "Personal  Ethics  in  Judicial  Decision  Making" 

12(BX2).         I  have  located  several  news  articles  about  speeches.  Some  refer  to  speeches  as  to 
which  I  have  found  no  copies  or  notes. 

(a)  February  26, 1981  -  United  Press  International,  Regional  News,  Oregon  (regarding  City 
Club  of  Portland  report) 

(b)  March  7, 1981  -  United  Press  International,  Regional  News,  Oregon  (regarding  City  Club 
of  Portland  report) 

(c)  October  1983  -  Laivel  Sorenson,  "Women  in  the  Law:  A  Woman's  Unwritten  Code  for 
Success,"  69  Oct  ABA  Journal  1414 
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(d)  June  2,  1990  -  Portland  Oregonian.  "Graber  Joins  Supreme  Court:  Oregon's  New  Justice 
Thanks  Mother,  Credits  Colleagues  for  her  Rise  to  Top  State  Bench,"  1990  WL  8398037 

(e)  January  1 7,  1 992  -  Portland  Qregonian  C2,  "Justice  Says  Society's  Reliance  on  Judicial 
System  Unhealthy" 

(0        March  S,  1992  -  Portland  Qregonian.  "Religion:  Seminary  Elects  Chairman  of  Trustees," 

1992  WL  6810228 

(g)       October  2, 1993  -  Portland  Oregonian  C  14,  "Accent  on  Religion  &  Ethics  Calendar," 

1993  WL  11693451 

(h)       November  21,1 993  -  Portland  Oregonian  L  02,  "Tropical  Treats  Greet  Guests  at 
Auction,"  1993  WL  1 1710409 

(i)        June  26, 1996  -  Post  and  Courier  (Charleston,  SC),  page  14,  "Bosnian  Elections  Are  a 
Gamble" 

13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

The  present  state  of  my  health  is  very  good.  The  date  of  my  last  physical  examination 
was  March  14, 1997. 

I  have  mild  intermittent  asthma.  For  that  condition  I  take  prescribed  inhaled  medications 
(Azmacort.  Atrovent)  as  needed  and,  in  addition,  from  time  to  time  take  systemic  adrenal 
cortical  steroids  (prednisone). 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  hdd,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court 

14(A).  Prior  judicial  office: 

Judge,  Oregon  Court  of  Appeals 

Period  of  service:  February  11, 1988  -  May  1, 1990 

Appointed  initially  to  fill  a  mid-term  vacancy.  Thereafter,  elected  in  a  state-wide 

nonpartisan  election. 
I  served  as  Presiding  Judge  of  Department  3  in  the  years  1989-90,  by  appointment  of  the 

Chief  Judge  of  the  Court  of  Appeals. 

The  Court  of  Appeals  has  state-wide  jurisdiction  of  all  civil  and  criminal  appeals, 
except  death-penalty  cases  and  appeals  from  the  Tax  Court,  and  for  review  of  most 
actions  of  state  administrative  agencies. 
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14(B).  Present  judicial  office: 


Associate  Justice,  Oregon  Supreme  Court 
Period  of  service:  May  2,  1990,  to  date. 

Appointed  initially  to  fill  a  mid-term  vacancy.  Thereafter,  elected  in  a  state-wide 
nonpartisan  election. 

The  Oregon  Supreme  Court  is  created  and  its  role  is  defined  by  Amended  Article 
Vn  of  the  Oregon  Constitution.  Its  is  primarily  a  court  of  review;  that  is,  it  reviews  the 
decisions  of  the  Court  of  Appeals  in  selected  cases.  The  Supreme  Court  decides  which 
cases  to  review,  usually  selecting  those  with  significant  legal  issues  calling  for 
interpretation  of  the  constitution,  laws  or  legal  principles  affecting  many  citizens.  In 
addition  to  its  review  function,  the  Supreme  Court  hears  direct  appeals  in  death  penalty 
cases  and  Tax  Court  cases,  and  it  may  accept  original  jurisdiction  in  mandamus,  quo 
warranto,  and  habeas  corpus  proceedings.  Further,  the  Supreme  Court  has  the 
responsibility  for  the  admission  of  attorneys  to  practice  law  in  Oregon  and  the  power  to 
reprimand,  suspend,  or  disbar  attorneys  and  to  discipline  judges.  Finally,  the  court 
exercises  a  rule-making  function  with  respect  to  such  matters  as  rules  of  appellate 
procedure,  rules  of  procedure  in  lawyer  discipline  cases,  and  rules  relating  to  judicial 
discipline. 

15.       Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  ail 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutionai  issues,  together 
with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions 
listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

(opinions  are  listed  in  chronological  order  within  each  category) 

15(1)  Ten  most  significant  opinions: 

1.  U.S.  National  Bank  v.  Boge,  311  Or  550.  814  P2d  1082  f  199n 

2.  State  v  Williams.  313  Or  19.  828  P2d  1006  n992V 

3.  State  v.  Plowman,  314  Or  157  838  P2d  558  n992V 

4.  HuffinanandWrightLoggingCo  v  Wade.317Or445.857P2dl0in993V 

5.  GTE  Northwest.  Inc.  v.  Public  Utilitv  Commission.  321  Or  458.  900  P2d  495  n995V 

6.  McCiantv  v  Staudenraus.  321  Or  532, 901  P2d  841  (1995). 
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7.  Greist  v  Phillips.  322  Or  281.  906  P2d  789  H  995 V 

8.  Mclntire  v.  Forbes.  322  Or  426.  909  P2d  846  (19961 

9.  St,  Paul  Fire  v.  McCormick  &  Baxter  Crgowtine.  324  Or  1 84, 923  P2d  1 200  ( 1 996). 

10.  State  ex  rel  Huddleston  v.  Sawver.  324  Or  597.  932  P2d  1 145  (1997V 
15(2XA).  List  of  appellate  opinions  where  decisions  I  authored  were  reversed: 

(1)  Oregon  Supreme  Court  cases  reversed  by  the  United  States  Supreme  Court: 

(a).       Oberg  v.  Honda  Motor  Co..  316  Or  263.  851  P2d  1084  (19951.  reversed  and  remanded 
512  US  415,  114  S  Ct  2331,  129  L  Ed  2d  336  (1994V  on  remand  320  Or  544,  888  P2d  8 
(1995). 

This  is  a  products  liability  action  in  which  a  jury  found  the  defendant  manufacturer  liable  for  the 
plaintiffs  injuries  and  awarded  compensatory  and  punitive  damages.  When  the  defendant 
sought  review  of  the  size  of  the  punitive  damages  award,  the  Oregon  Supreme  Court  held  that 
the  punitive  damages  did  not  violate  due  process,  because  the  jury  was  instructed  properly  about 
the  substantive  criteria  to  be  used  in  making  the  award  and  because  the  state  constitution 
restricts  the  courts'  power  to  correct  excessive  verdicts.  The  United  States  Supreme  Court  held 
that  Oregon's  denial  of  appellate  review  of  the  size  of  punitive  damages  awards  violated  the 
Fourteendi  Amendment's  Due  Process  Clause. 

(b)        Gilliam  Countv  v.  Dept.  of  Environmental  Oualitv.  316  Or  99.  849  P2d  500  (1993  V 

reversed  and  remanded  51 1  US  93.  1 14  S  Q  1345.  128  L  Ed  2d  13  (1994V  on  remand 
319  Or  251,  876  P2d  749  (1994). 

This  case  concerns  the  validity  of  regulations  imposing  a  surcharge  on  the  disposal  in  Oregon  of 
solid  waste  generated  outside  the  state.  The  Oregon  Supreme  Court  upheld  the  regulation  on  the 
ground  that  the  surcharge  was  a  valid  compensatory  fee,  because  it  had  an  express  nexus  to  the 
actual  costs  incurred  by  the  state  in  the  regulation  of  that  waste.  The  United  States  Supreme 
Court  held  that  the  surcharge  is  facially  invalid  under  the  negative  Commerce  Clause. 

(2)  Oregon  Court  of  Appeals  cases  reversed  by  Oregon  Supreme  Court: 

(a)        State  v.  Moylett  101  Or  App  86,  789  P2d  677  (1990),  affirmed  in  part  reversed  in  part 
313  Or  540, 836  P2d  1329  (1992). 

This  criminal  case  involves  the  suppression  of  evidence  obtained  from  three  blood  samples  in  a 
prosecution  for  driving  under  the  influence  of  intoxicants.  The  Court  of  Appeals  upheld  die 
suppression  of  a  sample  drawn  before  a  search  warrant  was  obtained,  because  there  were  no 
exigent  circumstances  justifying  the  extraction,  and  reversed  the  suppression  of  the  two  samples 
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drawn  after  the  warrant  was  obtained,  because  the  officer's  affidavit  supported  a  finding  of 
probable  cause  to  support  the  charge.  The  Supreme  Court  held  that  the  evidence  resulting  from 
all  three  tests  should  be  suppressed  as  to  a  charge  for  driving  under  the  influence,  but  that  the 
evidence  from  the  two  samples  drawn  after  the  warrant  was  obtained  was  admissible  as  to 
charges  for  assault  and  criminal  mischief. 

(b)  Franklin  v  Spencer.  97  Or  App  202,  776  P2d  1 3  ( 1 989),  reversed  and  remanded  309  Or 
476,  789  P2d  643  (1990) 

This  case  concerns  the  reinstatement  of  judgment  liens  against  a  mortgagor  when  the 
mortgagor's  grantees  have  redeemed  property  after  a  foreclosure  sale.  The  Court  of  Appeals 
held  that,  in  those  circumstances,  judgment  liens  against  a  mortgagor  that  had  attached  to  the 
property  before  the  grantees'  purchase  were  not  revived.  The  Supreme  Court  held  that  the 
grantees  own  the  property  subject  to  the  judgment  liens 

(c)  Yamaha  Store  of  Bend.  Inc.  v.  Yamaha  Motor  Corp .  98  Or  App  290,  779  P2d  1 06 1 
(1989V  affirmed  in  part,  reversed  in  part  3 10  Or  333,  798  P2d  656  (1990). 

In  this  price  discrimination  case,  the  Court  of  Appeals  held  that  the  devaluation  of  inventory  was 
a  proper  measure  of  damages.  The  Supreme  Court  disagreed. 

(d)  Samuel  v.  Frohnmaver.  95  Or  App  561,  770  P2d  914,  reversed  308  Or  362, 779  P2d  1028 
(1989). 

The  plaintiff,  who  had  prevailed  in  an  action  for  indemnification  by  the  state,  sought  to  recover 
attorney  fees  incurred  in  bringing  that  indemnification  action.  The  Court  of  Appeals  held  that  a 
trial  court  has  the  authority  to  award  attorney  fees  when  a  declaratory  judgment  action  seeks  to 
compel  a  public  official  to  do  his  or  her  duty.  The  Supreme  Court  concluded  that  a  trial  court 
does  not  have  the  authority  to  award  attorney  fees,  in  the  absence  of  specific  statutory  or 
contractual  authority. 

(e)  State  ex  rel  Juv.  Dept.  v  LauflFenherger  93  Or  App  757,  764  P2d  568  (1988),  ismssd 
and  remanded  308  Or  159, 777  P2d  954  (1989). 

The  Court  of  Appeals  held  that,  in  a  case  involving  a  juvenile  court's  placement  of  a  child  who 
was  a  ward  of  the  court,  the  governing  standard  was  the  "best  interests  of  the  child."  The 
Supreme  Court  held  that  that  was  not  the  appropriate  standard;  rather,  the  proper  standard  was  a 
preference  for  parental  custody. 

(f)  State  vHit2L  92  Or  App  136,  757  P2d  448,  reversed  307  Or  183,  766  P2d  373  (1988). 

In  this  criminal  case,  the  defendant,  who  was  convicted  of  a  crime,  contended  on  appeal  that  the 
state  had  failed  to  prove  an  element  of  the  crime.  The  Court  of  Ai^)eals  affirmed  the  conviction 
on  the  ground  that  the  defendant's  claim  of  error  was  not  {n'eserved.  Reversing  the  conviction, 
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the  Supreme  Court  held  that  preservation  was  adequate  and  that  there  was  insufficient  evidence 
to  establish  an  element  of  the  crime. 

15(2XB)  Oregon  Court  of  Appeals  cases  affirmed  with  significant  criticism  by  the  Oregon 
Supreme  Court: 

(1)  Poland  V.Jackson  County.  101  Or  App  632,  792  P2d  1228,  aflif  med.  in  part  on  otlier 
grounds  311  Or  167,  807  P2d  801  (1991). 

This  land  use  case  concerns  a  Land  Use  Board  of  Appeals'  (LUBA)  decision  regarding  a 
proposal  to  site  a  destination  resort  on  land  zoned  for  farm  use.  The  Court  of  Appeals  held  that 
LUBA  had  erred  in  determining  that  the  proposal  could  not  be  reviewed  for  compliance  with  a 
land  use  plaiming  goal  established  by  a  state  agency,  but  that  the  error  was  harmless  because  the 
proposal  did  comply  with  that  goal.  The  Supreme  Court  disagreed  with  that  part  of  the  Court  of 
Appeals'  opinion  holding  that  the  proposal  is  subject  to  independent  review  for  compliance  with 
the  goal. 

(2)  Dunlapv  Dickson-  9 1  Or  App  1 50,  754  P2d  27,  affirmed,  in  part  on  other  grounds  307 
Or  175, 765  P2d  203  (1988). 

This  negligence  case,  involving  a  collision  between  a  tractor-trailer  and  a  cow,  was  based  on 
theories  of  statutory  liability  and  common-law  negligence.  The  Court  of  Appeals  held  that  the 
defendant,  owner  of  the  cow,  was  statutorily  liable,  under  a  simple  negligence  standard,  but  that 
the  plaintiff  driver  had  no  common-law  right  of  action.  Conversely,  the  Supreme  Court  held  that 
tlic  plaiutiff  could  not  iccovci  on  a  statutoiy  llicory  but  tliat  he  could  bring  a  coiiuuon-law 
negligence  action. 

1S(3)  Significant  opinions  on  federal  or  state  constitutional  issues: 

(A)  Oregon  Supreme  Court: 
Coalition  for  Equit  School  Fund,  v  State  of  Oregon.  31 1  Or  300.  81 1  P2d  1 16  (1991). 
State  V.  Wolfs.  312  Or  646.  826  P2d  623  (1992). 
State  v.  Williams.  313  Or  19.  828  P2d  1006  (1992). 
State  V  Plowman.  314  Or  157.  838  P2d  558  (1992). 
Bartz  V  State  of  Oregon.  3 14  Or  353.  839  P2d  217  (1992). 
State  V.  Wimber.  315  Or  103.  843  P2d  424  (1992). 
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Moser  v.  Frohnmaver.  3 15  Or  372,  845  P2d  1284  (1993)  (concurring  in  part  and  specially 
concurring  in  part). 

Crilliam  County  v  Dept  of  Environmental  Quality.  316  Or  99,  849  P2d  500  (1993),  reversed  and 
remanded.  511  US  93,  1 14  S  Ct  1345,  128  L  Ed  2d  13  (1994),  on  remand  319  Or  251,  876  P2d 
749(1994). 

Oberg  V.Honda  Motor  Co..  316  Or  263,  851  P2d  1084  (1995),  reversed  and  remanded,  512  US 
415, 1 14  S  Ct  2331, 129  L  Ed  2d  336  (1994),  on  remand  320  Or  544,  888  P2d  8  (1995). 

Cope  V.  City  of  Cannon  Beach.  317  Or  339,  855  P2d  1083  (1993). 

Huffinan  and  Wright  I^gpny  Co.  v.  Wade.  317  Or  445.  857  P2d  101  (1993). 

Ecumenical  Ministries  v.  Oregon  State  Lottery  Comm..  318  Or  551,  871  P2d  106  (1994). 

Barcikv.Kubiaczvk.  321  Or  174,  895  P2d  765  (1995). 

GTE  NorthwesL  Inc.  v.  Public  Utility  Commission.  321  Or  458,  900  P2d  495  (1995). 

Bovtanov  Fritz.  321  Or  498.  901  P2d  835  (1995). 

Cireist  v.  Phillips.  322  Or  281. 906  P2d  789  (1995). 

Mclntire  v.  Forbes.  322  Or  426,  909  P2d  846  (1996). 

State  V.  Charboneau.  323  Or  38. 913  P2d  308  (1996). 

State  v.Kitzman.  323  Or  589, 920  P2d  134  (1996). 

Stovallv  State  of  Oregon.  324  Or  92,  922  P2d  646  (1996). 

State  vPrickett.  324  Or  489. 930  P2d  22 1  (1997). 

State  ex  rel  Huddleston  v.  Sawver.  324  Or  597,  932  P2d  1 145  (1997). 

State  v.  Larson.  325  Or  15. 933  P2d  958  (1997). 

(B)  Oregon  Court  of  Appeals: 

State  V  Dorev.  100  Or  App  457,  786  P2d  1288  (1990). 

State  ex  rel  Juv.  Dept.  v.  Stevens.  100  Or  App  481,  786  P2d  1296  (1990). 
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State  V.  Monroe.  101  Or  App  379,  790  P2d  1 1 88  ( 1 990). 

Willianis  V  Board  of  Parole.  98  Or  App  716,  780  P2d  793  (1989). 

16.       Public  Office;  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

From  1979-88, 1  served  on  the  Governor's  Advisory  Council  on  Legal  Services  for 
Oregon,  by  appointment. 

Although  1  have  not  had  any  "unsuccessful  candidacies  for  elective  public  office"; 

(a)  In  about  1982  or  1983, 1  ran  unsuccessfully  for  the  Board  of  Governors  of  the  Oregon 
State  Bar;  that  is  not  a  public  office  in  the  usual  sense.  There  were  five  candidates  for  two 
positions,  and  1  believe  that  I  ran  third. 

(b)  I  had  an  "incomplete"  candidacy  in  the  following  circumstances.  In  October  1987, 
while  I  was  a  practicing  lawyer,  I  filed  for  a  position  on  the  Oregon  Supreme  Court  that  was  to 
become  vacant  by  reason  of  the  anticipated  retirement  of  Justice  Campbell.  In  January  1988, 
Judge  Young,  who  was  a  member  of  the  Court  of  Appeals,  died.  Governor  Goldschmidt 
appointed  me  to  fill  Judge  Young's  seat.  1  then  withdrew  from  the  Supreme  Court  race  and  ran 
instead  (successfully)  to  retain  the  Court  of  Appeals  seat.    In  1990, 1  was  appointed  to  the 
Oregon  Supreme  Court  and,  in  1992,  ran  successfully  to  retain  that  seat. 


17.      Ltgal  Carwp 


Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1.  whether  you  served  as  a  clerk  to  a  judge,  and  if  so,  the 
name  of  the  judge,  the  court,  and  the  dates  of  the  period 
you  were  a  clerk; 

No. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses 
and  dates; 

No. 
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3.         the  dates,  names  and  addresses  of  law  firms  or  oflices, 
companies  or  governmental  agencies  with  which  you 
have  been  connected,  and  the  nature  of  your  connection 
with  each; 

9/72  -  5/74  Legal  Division  Assistant  Attorney  General 

New  Mexico  Bureau  of  Revenue 
Bataan  Memorial  Building 
Santa  Fe,  New  Mexico 

7/74  -  3/75  Jones,  Galiegos,  Snead  &  Wertheim,  P.A.  Associate 

215  Lincoln  Avenue 
Santa  Fe,  New  Mexico 

4/75  -  3/78  Taft,  Stettinius  &  Hollister  Associate 

Fourth  and  Walnut  Streets 
Cincinnati,  Ohio 

5/78  -  2/88  Stoel  Rives  Boley  Jones  &  Grey  Associate  until  1 98 1 ; 

(now  knowrn  as  Stoel  Rives  LLP)  Partner  1981-88. 

900  S.W.  Fifth  Avenue 
Suite  2300 
Portland,  Oregon  97204 

2/88-5/90  Oregon  Court  of  Appeals  Judge;  Presiding  Judge  of 

300  Justice  Building  Department  3  - 1 989-90. 

1162  Court  Street  N.E. 
Salem,  Oregon  973 10 

5/90  -  date  Oregon  Supreme  Court  Associate  Justice 

1163  State  Street 
Salem,  Oregon  97310 

b.         1.         What  has  been  the  general  character  of  your  law  practice, 

dividing  it  into  periods  with  dates  if  its  character  has  changed 
over  the  years? 

9/72  -  5/74: 

At  the  New  Mexico  Bureau  of  Revenue,  my  major  tasks  were  to  draft  rulings, 
regulations,  and  proposed  legislation;  respond  to  questions  from  taxpayers;  take  contested  cases 
to  administrative  hearings;  research  and  write  legal  memoranda  and  briefs;  and  argue  cases  at 
the  New  Mexico  Court  of  Appeals. 
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7/74  -  3/75: 

At  the  Jones  law  firm,  my  major  tasks  were  to  perform  legal  research;  draft  legal 
memoranda,  client  letters,  wills,  and  briefs;  assist  in  litigation  matters;  and  argue  appeals  in  both 
state  and  federal  courts. 

4/75  -  3/78: 

At  the  Taft  firm,  I  performed  legal  research;  drafted  legal  memoranda,  brieft. 
Office  of  Federal  Contract  Compliance  Programs  (OFCCP)  compliance  reports,  affirmative 
action  plans,  and  other  documents;  assisted  in  trial  preparation;  and  attended  arbitrations  and 
hearings  before  the  National  Labor  Relations  Board  and  state  agencies. 

5/78  -  2/88: 

At  the  Stoel  Rives  firm,  my  practice  was  wide-ranging.    About  half  involved 
"office  practice"  (giving  client  advice,  drafting  non-litigation  documents  such  as  employment 
agreements  and  personnel  manuals)  and  about  half  involved  litigation.  Of  the  litigation  matters, 
roughly  one-quarter  were  in  federal  court  or  included  federal  issues.  Roughly  one-quarter  of  the 
litigation  matters  were  appeals.  I  became  a  partner  in  1981 . 

2/88  -  5/90: 

The  Court  of  Appeals  has  state-wide  jurisdiction  of  all  civil  and  criminal  appeals, 
except  death-penalty  cases  and  appeals  from  the  Tax  Court,  and  for  review  of  most  actions  of 
state  administrative  agencies. 

5/90  -  date: 

The  Oregon  Supreme  Court  is  primarily  a  court  of  review  with  respect  to 
decisions  of  the  Court  of  Appeals.  The  Supreme  Court  usually  selects  cases  with  significant 
legal  issues  calling  for  interpretation  of  the  constitution,  laws  or  legal  principles  affecting  many 
citizens.  The  Supreme  Court  also  hears  direct  appeals  in  death  penalty  cases  and  Tax  Court 
cases,  and  it  may  accept  original  jurisdiction  in  mandamus,  quo  warranto,  and  habeas  corpus 
proceedings.  Further,  the  Supreme  Court  has  the  responsibility  for  the  admission  of  lawyers  to 
practice  law  in  Oregon  and  the  power  to  discipline  lawyers  and  judges.  Finally,  the  court 
exercises  a  rule-making  fiinction  with  respect  to  such  matters  as  appellate  procedure. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  yon  have  specialized. 

9/72  -  5/74: 

At  the  New  Mexico  Bureau  of  Revenue,  I  specialized  in  state  and  local  taxation. 
The  state  was  my  only  client. 

7/74  -  3/75: 

At  the  Jones  law  firm,  the  focus  of  tiie  firm's  practice  was  plaintiffs'  woric, 
especially  litigation.  Typical  clients  were  individuals  and  small  businesses. 
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4/75  -  3/78: 

At  the  Taft  firm,  I  was  assigned  to  the  Labor  Law  Department  and  worked 
exclusively  for  management.  Typical  clients  were  medium  to  large  corporate  employers  in 
industries  such  as  manufacturing  and  distilling. 

5/78  -  2/88: 

At  the  Stoel  Rives  firm,  I  was  assigned  to  the  Labor  Law  Section,  where  my 
practice  was  on  behalf  of  management  clients.  Labor  and  employment  law  accounted  for  about 
half  my  practice.  Additionally,  I  was  involved  in  general  litigation,  appellate  practice,  and 
representation  of  hospitals.  Typical  clients  were  small  to  large  corporate  entities  in  a  wide  range 
of  businesses,  including  such  entities  as  Fred  Meyer,  Inc.,  North  Lincoln  Hospital,  Prudential- 
Bache  Securities,  Tektronix,  Inc.,  Reed  College,  First  Interstate  Bank,  and  Freightliner 
Corporation. 

2/88  -  5/90: 

As  a  judge  of  the  Oregon  Court  of  Appeals,  I  heard  and  decided  cases  in  nearly 
every  area  of  law  except  taxation,  involving  individuals  and  entities  of  all  kinds. 

5/90  -  date: 

As  an  associate  justice  of  the  Oregon  Supreme  Court,  I  have  been  a  generalist, 
hearing  and  deciding  cases  in  every  area  of  law  and  involving  individuals  and  entities  of  all 
kinds. 

c.  1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all? 
If  the  frequency  of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

9/72  -  5/74:  At  the  Bureau  of  Revenue,  I  appeared  regularly  at 
administrative  hearings  and  in  the  New  Mexico  Court  of  Appeals. 

7/74  -  3/75:  At  the  Jones  firm,  I  appeared  in  court  occasionally. 

4/75  -  3/78:  At  the  Taft  firm,  I  did  not  appeal  in  court,  with  the  exception 
of  occasional  federal  appeals. 

5/78  -  2/88:  At  the  Stoel  Rives  firm,  I  appeared  in  court  occasionally. 

2.         What  percentage  of  these  appearances  was  in: 
(a)  federal  court; 

At  the  Bureau  of  Revenue,  0% 
At  the  Jones  firm,  about  10% 
At  the  Taft  film,  100% 
At  Stoel  Rives,  about  25% 
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(b)  state  courts  of  record; 

At  the  Bureau  of  Revenue,  about  25% 

(New  Mexico  Court  of  Appeals) 
At  the  Jones  firm,  about  90% 
At  the  Taft  firm,  0% 
At  Stoel  Rives,  about  75% 

(c)  other  courts. 

At  the  Bureau  of  Revenue,  about  75% 

(administrative  agency  hearings) 
At  the  Jones  firm,  0% 
At  the  Taft  firm,  0% 
At  Stoel  Rives,  0% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

99% 

(b)  criminal. 

1%  (I  recall  one  criminal  appeal  that  I  handled 
while  at  the  Jones  firm.) 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to 
verdict  or  judgment  (rather  than  settled),  indicating  whether 
you  were  sole  counsel,  chief  counsel,  or  associate  counsel 

To  the  best  of  my  recollection,  I  tried  to  verdict  or  judgment  in  trial  courts  of 
record  (rather  than  settled)  about  12  cases.  To  the  best  of  my  recollection,  I  was  sole  counsel  in 
2  of  those  cases,  lead  counsel  in  4,  and  associate  counsel  in  the  remainder. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

One  of  the  cases  was  tried  to  a  jury  for  about  one  month,  and  another  for  about 
one  week.  This  represents  about  15%  of  the  matters  litigated. 


1-22 


395 


(b)  non-jury. 

The  remainder  of  the  cases  (about  85%)  either  were  pursued  to  judgment  on  legal 
grounds  (summary  judgment,  dismissal)  or  were  non-jury. 

18.       Litigation;  Describe  the  ten  most  significant  litigated  matters  which  yon  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to 
each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co-counsel 
and  of  principal  counsel  for  each  of  the  other  parties. 

(A)  Donald  Robeson  v  Central  Oregon  District  Hospital 

Court:  United  States  District  Court  for  the  District  of  Oregon.  Judge:  Magistrate  Judge 
Michael  Hogan  (£)ocket  No.  80-800). 

The  plaintiffs  claim  was  brought  pursuant  to  28  USC  §  1981;  he  alleged  that  his 
public  employer  had  violated  his  right  to  due  process  when  firing  him.  He  also  claimed 
wrongful  termination  under  state  law. 

I  represented  Central  Oregon  District  Hospital;  our  firm  was  hired  by  its  insurer. 
Farmers  Insurance.  The  case  was  resolved  on  summary  judgment  in  favor  of  my  client.  I  was 
primarily  responsible  for  handling  the  case.  The  case  was  significant  in  my  practice  because  it 
involved  a  public  employer,  whereas  most  of  my  practice  involved  private  employers. 

This  case  was  resolved  in  1981. 

Co-counsel:     George  H.  Fraser 
Stoel  Rives  LLP 

900  SW  Fifth  Avenue.  Suite  2300 
Portland,  Oregon  97204 
Telephone:  (503)224-3380 

Opposing  counsel:  George  Rakestraw  (deceased). 

(B)  Tolbert  v  First  Interstate  Bank  of  Oreyon 

Court:  Multnomah  County  Circuit  Court.  Judge:  R.  William  Riggs  (Docket  No.  A8004- 
02328). 
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This  was  a  class  action  seeking  to  invalidate  the  Bank's  charges  for  insufficient 
funds  (NSF)  checks  and  to  recover  damages  and  attorney  fees.  Although  the  plaintiffs  began 
with  three  main  theories  -  unconscionability,  breach  of  the  duty  of  good  faith,  and  unlawful 
penalty  -  the  first  two  were  eliminated  before  trial.  Sss  Tolbert  v.  First  National  Bank.  3 12  Or 
485,  497,  822  P2d  135  (1991)  (affirming  the  circuit  court's  decision  to  eliminate  all  but  one 
theory  before  trial).  The  theory  tried  was  that  the  NSF  charge  constituted  an  invalid  "penalty" 
under  Oregon  law.  This  case  was  significant,  because  the  legal  issues  relating  to  die  validity  of 
NSF  fees  were  of  wide  application. 

Stoel  Rives  represented  the  Bank.  1  was  "second  chair"  at  trial,  questioning  some 
of  the  witnesses.  1  also  was  responsible  for  coordinating  most  of  the  pre-trial  preparations 
(including  discovery,  motion  practice,  legal  research,  exhibit  selection,  and  witness  preparation). 
I  also  was  a  major  drafter  of  the  legal  briefing  in  the  case. 

The  Bank  obtained  a  jury  verdict  in  its  favor  in  March  1985,  after  a  trial  of  about 
one  month. 

Co-counsel:     William  M.  McAllister 
Christine  Kitchel 
Edward  J.  Reeves 
Stoel  Rives  LLP 

900  S.W.  Fifth  Avenue,  Suite  2300 
Portland,  Oregon  97204 
Telephone:  (503)224-3380 

Opposing  counsel:  Henry  Carey  (deceased) 

Phil  Goldsmith 

Banks  &  Sacks 

Suite  1450, 222  S.W.  Columbia 

Portland,  Oregon  9720 1 

Telephone:   (503)224-2301 

John  D.  Ryan 
John  D.  Ryan,  PC 
1760  S.W.  90th  Avenue 
Portland,  Oregon  97225 
Telephone:  (503)297-3137 

(C)       Best  v  United  States  National  Bank 

Court:  Multnomah  County  Circuit  Court  Judge:  R.  William  Riggs  (Docket  No.  A790S- 
02523). 

Like  Tolbert  this  was  a  class  action  challenging  the  Bank's  NSF  fees.  The 
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theories  included  penalty,  unconscionability,  and  breach  of  the  duty  of  good  faith.  The  Bank 
also  argued  affiimatively  that  the  plaintiffs'  state-law  theories  were  preempted  by  federal 
banking  law.  This  case  was  important  because  of  its  development  of  the  legal  theories  of 
penalty,  unconscionability,  and  good  faith  in  the  context  of  a  bank's  NSF  charges,  as  to  which  no 
definitive  Oregon  precedent  then  existed 

Stoel  Rives  represented  the  Bank.  I  was  responsible  for  coordinating  legal 
research  and  was  a  major  drafter  of  the  legal  briefing  in  the  case. 

The  Bank  obtained  summary  judgment  in  its  &vor  in  about  1983  or  1984.  (When 
the  case  was  on  appeal  in  the  Oregon  appellate  courts,  this  Bank  hired  another  law  firm,  and  the 
First  Interstate  Bank  hired  Stoel  Rives  to  try  the  Tolbert  case,  above.)  Seg  ] 
Eank,  303  Or  557, 739  P2d  554  (1987)  (returning  the  case  to  circuit  court  for  further 
proceedings  on  the  claim  for  breach  of  the  duty  of  good  faith). 

Co-counsel:     William  McAllister 
Christine  Kitchel 
Stoel  Rives  LLP 

900  S.W.  Fifth  Avenue,  Suite  2300 
Portland,  Oregon  97204 
Telephone:  (503)224-3380 

Susan  K.  Eggum 
Susan  K.  Eggum,  PC 
710  Ben  Franklin  Plaza 
1  S.W.  Columbia  Street 
Portland,  Oregon  97258 
Telephone:  (503)228-9607 

Opposing  counsel:  Henry  Carey  (deceased) 

Phil  Goldsmith 

Banks  &  Sacks 

Suite  1450. 222  S.W.  Columbia 

Portland,  Oregon  97201 

Telephone:  (503)224-2301 

John  D.  Ryan 
John  D.  Ryan,  PC 
1760  S.W.  90th  Avenue 
Portland,  Oregon  97225 
Telephone:  (503)297-3137 
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Henry  Kantor 
District  Court  Judge 
Multnomah  County  Courthouse 
1021  S.W.  Fourth  Avenue 
Portland,  Oregon  97204 
Telephone:  (503)  248-3972 

(D)  Whitlow  V.Kodak 

Court:  United  States  District  Court  for  the  District  of  Oregon.  Judge:  James  Redden 
(Docket  No.  80-938). 

In  this  case,  the  plaintiff  sued  his  former  employer  for  contract  damages  arising 
out  of  his  termination  from  employment.  The  action  was  brought  in  federal  court  based  on 
diversity  jurisdiction. 

1  represented  the  plaintiff,  Joseph  Whitlow.  I  was  co-counsel  with  D.  Richard 
Hammersley,  who  had  his  own  practice.  I  was  responsible  for  the  legal  research,  briefing,  and 
argument  of  motions.  I  played  a  smaller  role  in  the  factual  preparation  of  the  case  and  in 
jjroceedings  before  the  jury.  After  a  trial  of  less  than  one  week,  we  obtained  a  jury  verdict  in  the 
plaintiffs  favor,  for  the  full  amount  sought.  (The  case  later  settled  during  the  pendency  of 
Kodak's  appeal.)  The  complaint  was  filed  in  1980,  and  the  trial  took  place  in  about  1982. 

Co-Counsel:    D.  Richard  Hammersley 
Suite  D,  324  S.W.  7th 
P.O.  Box  1005 
Newport,  Oregon  97365 
Telephone:  (541)265-2555 

Opposing  counsel: 

Donald  W.  McEwen 

McEwen,  Gisvold,  Rankin,  Carter  &  Streinz 

1600  Standard  Plaza 

1100  S.W.  Sixth  Avenue 

Portland,  Oregon  97204 

Telephone:    (503)226-7321 

Mr.  McEwen  was  joined  by  co-counsel  from  Kodak,  but  I  have  no  recollection  of 
their  names. 

(E)  Gray.  Fancher.  Holmes  and  Hurley  v.  Martin 

Court  Deschutes  County  Circuit  Court.  Judge:  George  W.  Neilson  (Docket  No. 
28902). 
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The  plaintiff,  a  prominent  law  firm  in  Central  Oregon,  sued  a  former  law  partner 
for  an  accounting  when  he  retained  a  large  contingency  fee  that  was  paid  shortly  after  his 
departure  from  the  firm.  He  brought  a  counterclaim  for  money  due  under  the  parties'  partnership 
agreement. 

Stoel  Rives  represented  the  plaintiff  law  firm.  I  was  "second  chair"  at  trial.  I  was 
responsible  for  much  of  the  pre-trial  preparations  and,  at  tiie  bench  trial,  gave  the  opening 
statement  and  questioned  some  of  the  witnesses.  I  also  was  responsible  for  the  legal  research 
and  briefing. 

The  case  was  tried  in  November  198 1 .  At  trial,  the  plaintiff  law  firm  won  on  its 
claim  and  obtained  dismissal  of  the  counterclaim.  On  appeal,  the  Oregon  Court  of  Appeals 
affirmed  with  respect  to  the  law  firm's  claim  but  reversed  the  dismissal  of  the  counterclaim. 
Cirav  v.  Martin.  63  Or  App  173. 663  P2d  1285,  rev  den  295  Or  541  (1983).  This  is  a  leading 
case  in  Oregon  on  the  legal  consequences  that  arise  from  the  break-up  of  a  law  firm. 

Co-Counsel:    George  H.  Fraser 
Stoel  Rives  LLP 

900  S.W.  Fifth  Avenue,  Suite  2300 
Portland,  Oregon  97204 
Telephone:  (503)224-3380 

Opposing  counsel: 

George  L.  Kirklin 
Lane  Powell  Spears  Lubersky  LLP 
Suite  800,  520  S.W.  Yamhill  Street 
Portland,  Oregon  97204 
Telephone:  (503)226-6151 

(F)        Dong  and  Lee  v  William  Colbum  and  Clement  Lenhertz 

Court:  Multnomah  County  Circuit  Court.  Judge:  Charles  Crookham  (A8308.05339). 

The  plaintiffs  brought  an  action  for  (among  other  things)  breach  of  contract 
arising  out  of  a  partnership  for  development  of  mining  claims;  securities  law  violations;  fraud; 
breach  of  fiduciary  duty;  negligence;  Oregon  Racketeer  Influenced  and  Corrupt  Organization 
Act  (ORICO);  and  an  accounting. 

Stoel  Rives  represented  the  defendants,  who  lived  out  of  state.  I  was  lead  counsel 
on  the  case.  In  July  1984,  we  obtained  a  dismissal  on  the  basis  of  no  personal  jurisdiction. 
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Co-counsel:     Rives  Kistler 

Appellate  Division 
Department  of  Justice 
400  Justice  Building 
1 162  Court  Street  N.E. 
Salem,  Oregon  97310 
Telephone;  (503)  378^W02 

Opposing  counsel: 

Kim  T.  Buckley 

Esler  Stephens  &  Buckley 

Suite  2050,  1001  S.W.  Fifth  Avenue 

Portland,  Oregon  97204 

Telephone:  (503)223-1510 

Gary  I.  Grenley 

Grenley,  Rotenberg,  Evans,  Bragg  &  Bodie,  PC 

Suite  2121 

1211  S.W.  Fifth  Avenue 

Portland,  Oregon  97204 

Telephone:  (503)241-0570 

(G)       In  re  Electrician's  Apprenticeship  of  Jane  F.  Martin 

Court  (agency):  Oregon  Bureau  of  Labor  and  Industries.  Judge  (head  of  agency):  Mary 
"Wendy"  Roberts.  Hearings  officer:  Dale  Price  (BOLI  Docket  No.  64-79). 

This  was  an  administrative  proceeding.  The  Joint  Apprenticeship  and  Training 
Committee  had  terminated  Ms.  Martin's  electrician's  apprenticeship  on  the  basis  of  unfavorable 
reports  from  employers.  Ms.  Martin  challenged  the  termination  on  the  ground  that  those 
employers  had  given  bad  reports  in  retaliation  for  Ms.  Martin's  complaints  about  sex 
discrimination  and  sexual  harassment. 

I  represented  Ms.  Martin.  I  vvas  lead  counsel  and,  vnth  one  other  lawyer,  was 
responsible  for  the  entire  case,  including  discovery,  legal  research,  trial  preparation,  and  hearing. 
The  Commissioner  ruled  in  Ms.  Martin's  favor  and  reinstated  her  to  the  apprenticeship.  The  final 
decision  was  issued  on  December  18, 1981,  and  is  considered  a  landmark  administrative 
decision  for  Commissioner  Roberts. 

Co-counsel:     Pamela  L.  Jacklin 
Stoel  Rives  LLP 

900  S.W.  Fifth  Avenue,  Suite  2300 
Portland,  OR  97204 
Telephone:  (503)224-3380 
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Opposing  counsel: 


Peter  B.  Higgins  (retired) 
14345  S.W.  100th  Avenue 
Tigard,  OR  97224 
Telephone:  (503)  639-3890 


*  «  «  *  * 


The  remainder  of  the  fully  litigated  matters  are  ones  as  to  which  my  records  and 
memory  are  too  sketchy  to  permit  inclusion.  However,  I  participated  in  cases  that  had 
significant  motions  prior  to  settlement  or  were  complex  civil  matters. 

(H)       Lea  R.  Lakeside  v.  Freightliner  Corporation 

Court:  United  States  District  Court  for  the  District  of  Oregon.  Judge:  Helen  Frye 
(Docket  No.  83-1259). 

The  plaintiff  sued  on  theories  of  sex  discrimination  and  retaliation  under  Title 
Vn,  as  well  as  on  state-law  theories  of  breach  of  contract  and  wrongful  termination.  The  case 
settled  on  the  eve  of  a  scheduled  jury  trial. 

I  represented  the  defendant.  I  was  co-counsel  on  an  equal  basis  with  another 
Stoel  Rives  partner.  We  were  personally  responsible  for  drafting  pleadings,  performing  legal 
research,  briefing,  taking  and  defending  depositions,  selecting  exhibits,  preparing  witnesses, 
writing  jury  instructions,  and  the  like.  Settlement  occurred  in  1985. 

The  case  presented  issues  that  were  typical  of  my  employment  law  practice  and 
was  nearly  completed  at  the  time  of  settlement.  Sse  Lakeside  v.  Freightliner  Corp..  612  F  Supp 
10  (D  Or  1984)  (defendant's  motion  for  partial  summary  judgment  on  breach  of  contract  claim 
granted;  plaintiffs  motion  for  leave  to  amend  granted). 

Co-counsel:     Susan  M.  Hammer 
Stoel  Rives  LLP 

900  S.W.  Fifth  Avenue,  Suite  2300 
Portland,  Oregon  97204 
Telephone:  (503)224-3380 

In-house  co-counsel:   Paul  G.  Hurd 

Freightliner  Corporation 
4747  N.  Channel  Ave. 
P.O.  Box  3849 
Portland,  Oregon  97208 
Telephone:  (503)735-8533 
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opposing  counsel:       David  J.  Sweeney 

Brownstein  Rask  Arenz  Sweeney  Kerr  &  Grim,  LLP 
1200  S.W.  Main  Street 
Portland,  Oregon  97205 
Telephone:  (503)221-1772 

Mark  B.  Weintraub 
Federal  F*ublic  Defender's  Office 
Suite  400, 44  West  Broadway 
Eugene,  Oregon  97401 
Telephone:  (541)465-6937 

(I)        Charles  F.  Wolfe  v.  Western  Conference  Teamsters  Pension  Trust  Fund 

Court:  United  States  District  Court  for  the  District  of  Oregoa  Judge:  James  Redden 
(Docket  No.  83-6467). 

In  this  case,  the  plaintiff  group  sued  to  recover  additional  pension  benefits  from 
the  Teamsters  Pension  Trust  Fund.  The  theories  were  based  on  both  statutory  and  contractual 
grounds. 

I  represented  the  plaintiffs,  who  were  former  employees  of  a  United  Foods  plant 
in  Albany,  Oregon.  I  was  lead  counsel  and  thus  had  overall  responsibility  for  all  aspects  of  the 
case,  including  legal  research,  briefing,  factual  investigation,  and  settlement  negotiations.  The 
case  settled  in  1985.  The  resolution  of  this  case  helped  a  number  of  people  obtain  additional 
pension  benefits. 

Co-counsel:     Eileen  Drake 

Stoel  Rives  LLP 

900  S.W.  Fifth  Avenue,  Suite  2300 
Portland,  Oregon  97204 
Telephone:  (503)  224-3380 

Thomas  I.  Kramer 
Amburgey  &  Rubin,  PC 
Suite  450,  1750  S.W.  Harbor  Way 
Portland,  Oregon  97201 
Telephone:  (503)221-0309 

Op]x>sing  counsel:      Ronald  T.  Adams 
Black  Helterline 

Suite  1200, 707  S.W.  Washington  Street 
Portland,  Oregon  97205 
Telephone:  (503)224-5560 
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identity. 


Mr.  Adams  had  co-counsel  from  out  of  state,  but  I  do  not  recall  that  person's 


(J)        Merrill.  Lvnch  v.  Prudential-Bache  Securities  and  Karl  Keiloff 

Court:  Multnomah  County  Circuit  Court.  Judge:  Jack  Beatty  (Docket  No.  A8309- 
05804). 

This  case  involved  the  enforceability  of  a  non-competition  agreement  by  a  former 
Merrill,  Lynch  broker;  the  propriety  of  Prudential-Bache's  recruitment  of  him;  and  related  issues. 
Among  other  things,  the  plaintiff  sought  a  temporary  restraining  order  and  a  permanent 
injunction. 

I  was  local  lead  counsel  in  the  matter.  Along  with  an  out-of-state  lawyer  (whose 
name  I  do  not  recall),  I  was  primarily  responsible  for  legal  research,  briefing,  argument,  and  all 
other  aspects  of  case  preparation.  The  case  settled  in  the  early  or  mid  1980's  when  it  was  very 
nearly  completed. 

Co-counsel:     Richard  S.  Gleason 
Stoel  Rives  LLP 

900  S.W.  Fifth  Avenue,  Suite  2300 
Portland,  Oregon  97204 
Telephone:  (503)  224-3380 


I  do  not  recall  the  name  of  the  out-of-state  lawyer  for  Prudential-Bache  who 


worked  with  us. 


Opposing  counsel:       Steven  K.  Blackburst 

Ater  Wynne  Hewitt  Dodson  &  Skerritt,  LLP 
Suite  1800, 222  S.W.  Columbia  Street 
Portland,  Oregon  97201 
Telephone:   (503)226-8439 

Rick  T.  Haselton 

Judge,  Oregon  Court  of  Appeals 

300  Justice  Building 

1162  Court  Street  N.E. 

Salem,  Oregon  973 10 

Telephone:  (503)  986-5678 
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Because  the  foregoing  cases  are  older  than  five  years,  a  list  of  12  members  of  the  legal 
community  who  have  had  recent  contact  with  me  follows: 

1.  Sally  L.  Avera 

Public  Defender  , 

603  Chemeketa  Street  N.E. 
Salem,  Oregon  97310 
(503)  387-3349 

2.  Jeffrey  M.  Batchelor 

Lane  Powell  Spears  Lubersky,  LLP  ,  i  - ., 

Suite  800 

520  S.W.  Yamhill  Street 

Portland,  Oregon  97204 

(503)778-2157 

3.  Robert  H.  Fraser 

Luvaas,  Cobb,  Richards  &  Fraser,  PC 

Suite  300 

777  High  Street 

Eugene,  Oregon  97401 

(541)484-9292 

4.  Peter  Gartlan 

Public  Defender's  Qffice 
603  Chemeketa  Street  N.E. 
Salem,  Oregon  973 10 
(503)378-3349 

5.  Judy  Shipler  Henry  i 
Willamette  University  College  of  Law 

245  Winter  Street  S.E. 
Salem,  Oregon  97301 
(503)370-6438 

>.         Rives  Kistler 

Appellate  Division 
Department  of  Justice 
400  Justice  Building 
1162  Court  Street  N.E. 
Salem,  Oregon  97310 
(503)378-4402 


1-32 


405 


7.  Sidney  I.  Lezak 

Newcomb,  Sabin,  Schwartz  &.  Landsverk 

Suite  4040 

1 1 1  S.W.  Fifth  Avenue 

Portland,  Oregon  97204 

(503)  228-8446 

8.  Virginia  L.  Linder 
Solicitor  General 
400  Justice  Building 

1 162  Court  Street  N.E. 
Salem,  Oregon  973 10 
(503)  378-4402 

9.  The  Honorable  Edwin  J.  Peterson 
Willamette  University  College  of  Law 
245  Winter  Street  S.E. 

Salem.  Oregon  97301 
(503)  375-5399 

10.  The  Honorable  Ellen  F.  Rosenblum 
Circuit  Court  Judge 
Multnomah  County  Courthouse 
1021  S.W.  Fourth  Avenue 
Portland,  Oregon  97204 

(503)  248-5029 

11.  Robert  K.  Udziela 

Pozzi  Wilson  Atchison,  LLP 
Suite  1400 

1 100  S.W.  Sixth  Avenue 
Portland,  Oregon  97204 
(503)  226-3232 

12.  James  N.  Westwood 

Miller,  Nash,  Wiener,  Hager  &  Carlsen,  LLP 

Suite  3500 

111  S.W.  Fifth  Avenue 

Portland,  Oregon  97204 

(503)224-5858 


1-33 


406 


19.       Legal  Activities;  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

19(A)  A  large  proportion  of  my  in-court  time  was  devoted  to  appeals  in  both  state  and 

federal  courts.  Those  cases  involved  a  wide  range  of  topics,  including  employment  law, 
taxation,  administrative  law,  construction  liens,  insurance,  banking,  attorney  fees,  and 
procedural  issues.  I  believe  that  that  experience  is  relevant  to  a  position  on  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

During  my  years  of  practice,  I  briefed  about  50  appellate  cases,  most  of  which  I 
also  argued.  The  briefing  process  required  me  to  read  transcripts  and  exhibits,  to  select  issues 
for  development  on  appeal,  and  to  perform  legal  research  and  analysis,  all  with  a  decision- 
maker's perspective  in  mind.  Those  assignments  are  similar  to  the  tasks  that  an  aj^llate  judge 
undertakes.  In  addition,  the  oral  argument  process  required  me  to  find  concise  and  persuasive 
ways  to  present  legal  arguments  orally,  a  skill  also  required  of  a  judge  on  a  collegial  court 

19(B)  Another  significant  part  of  my  legal  activities  has  involved  my  efforts  to  improve 

the  administration  of  justice  through  committee  work  and  education,  as  more  fully  described  in 
my  answer  to  Question  9,  above.    Examples  include: 

( 1 )  I  have  been  active  in  efforts  to  improve  state-federal  judicial  relationships.  In 
that  connection,  I  serve  as  a  member  of  Oregon's  State-Federal  Judicial  Council  and  of  the 
Editorial  Advisory  Board  of  the  State-Federal  Judicial  Observer:  have  participated  in  symposia 
OP  state-federal  judicial  relations;  helped  to  plan  the  1993  Regional  Conference  on  State- 
Federal  Judicial  Relationships;  and  have  taken  part  in  activities  related  to  federal  courts,  such  as 
working  for  almost  six  years  on  the  Ninth  Circuit  Judicial  Conference.  With  respect  to  state 
courts.  I  was  active  in  Oregon  State  Bar  committees  on  I^gal  Aid  (1981-85;  committee  chair  in 
1983-84);  Judicial  Administration  (1985-87),  and  Pro  Bono  Service  (1988-90).  I  have  been 
similarly  active  in  work  on  commissions.  At  present  I  am  co-chair  of  the  Oregon  Supreme 
Court/Oregon  State  Bar  Task  Force  on  Gender  Fairness,  which  is  studying  whether  and,  if  so, 
how  the  Oregon  judicial  system  and  the  legal  profession  treat  people  unfairly  on  the  basis  of 
gender.  I  also  served  for  several  years  as  a  member  of  the  Coimcil  on  Court  Procedures,  which 
works  to  improve  procedure  in  civil  cases. 

(2)  I  have  worked  to  educate  lawyers,  judges,  and  members  of  the  public  about  the 
law.  For  instance,  I  have  taught  at  many  Continuing  I^gal  F^ucatinn  programs  for  lawyers  and 
participated  in  an  American  Inns  of  Court  program  whose  mission  is  to  train  new  lawyers  in  trial 
skills  and  to  enhance  professional  standards.  With  respect  to  students,  while  a  lawyer  I 
participated  in  a  law-related  education  project  for  the  Portland  PubUc  Schools,  and  I  have  been 
part  of  higli  school  legal  education  projects  involving  a  mock  trial  and  involving  study  of  the 
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Constitution.  Additionally,  I  have  been  a  member  of  the  Board  of  Visitors  at  two  of  Oregon's 
three  law  schools  and  have  taken  part  in  several  moot  court  programs  at  law  schools.  Finally,  I 
have  organized  and  taught  at  Judicial  education  conferences  for  both  state  and  federal  judges. 


n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which 
you  expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest 

Since  I  became  a  judge  in  1988, 1  have  been  a  member  of  the  Oregon  Public 
Employees  Retirement  System  (PERS).  My  membership  account  balance  is  $89,262.07,  and  I 
have  a  deferred  income  account  balance  of  $12,815.62.  It  is  my  understanding  that,  if  I  leave 
state  employment,  I  wall  have  the  option  to  receive  statutorily  defined  benefits  upon  reaching 
retirement  age  or  to  terminate  participation  in  PERS  by  receipt  of  a  lump  sum.  I  have  not 
decided  which  option  to  take  should  I  be  confirmed. 

My  husband,  William  June,  has  deferred  income  of  approximately  $34,000  due 
from  prior  employment  by  Portland  General  Electric  Corp.  (now  a  part  of  Enron  Corp.),  to  be 
paid  out  in  130  monthly  installments. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you 
have  been  nominated. 

The  categories  of  litigation  that  are  likely  to  present  potential  conflicts  of  interest 
include:  cases  involving  Portland  General  Electric  Corp.  or  Enron  Corp.;  cases  in  which  a  law 
firm  representing  a  member  of  my  immediate  family  represents  a  party;  and  cases  in  which  the 
court  on  which  I  now  sit,  or  a  judge  of  the  court,  is  a  party. 

I  intend  to  screen  each  case  and  to  recuse  myself  in  the  event  of  any  conflict  of 
interest.  In  any  situation  of  doubt,  presenting  a  possible  conflict  of  interest,  I  intend  to  seek 
advice.  When  in  doubt,  I  will  opt  for  recusal. 

Of  course,  I  intend  to  follow  the  applicable  code  of  judicial  conduct. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

No. 
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4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

A  copy  of  the  Financial  Disclosure  Report  form  (AO-10)  is  attached. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

A  statement  of  financial  net  worth  is  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

Before  becoming  a  judge,  I  played  a  minor  role  (e.g..  stuffing  envelopes)  in 
several  political  campaigns.  To  the  best  of  my  recollection,  they  are: 

Eugene  McCarthy  (President)  - 1968 

Tom  Mason  (state  representative)  - 1979-85 

Jim  Gardner  (Secretary  of  State)  - 1 983 

Hans  Linde  (Oregon  Supreme  Court  )  - 1983-84 

Jonathan  Newman  (Oregon  Court  of  Appeals)  - 1981-82 

Michael  Marcus  (Oregon  District  Court  )  -  early  1980's 

There  were  two  campaigns  in  which  I  played  more  than  a  minor  role. 

(a)  In  1 986, 1  was  Finance  Chair  for  the  Committee  to  Keep  Judge  Mary  Deits  on  the 
Court  of  Appeals.  Judge  Deits,  the  incumbent,  was  challenged  by  Charles  Erwin.  My  role  was 
to  coordinate  fund-raising  efforts  among  lawyers. 

(b)  In  1986, 1  was  a  member  of  the  steering  committee  of  Women  for  Goldschmidt. 
Neil  Goldschmidt  was  running  for  Governor  of  Oregon;  his  opponent  was  Norma  Paulus.  The 
main  functions  of  Women  for  Goldschmidt  were  to  suggest  fimd-raising  sources  among  women 
and  to  suggest  themes  that  might  appeal  to  female  voters. 

Before  becoming  a  judge,  I  also  took  part  in  the  following  activities: 

(a)       Campaigners  (approximately  1 982-86),  a  group  of  Democrats  who  met 
informally,  over  breakfast,  to  discuss  issues  of  mutual  interest; 


n-2 


409 


(b)  Democratic  Business  Forum  (approximately  1983-88),  a  group  of  moderate 
Democrats  interested  in  discussing  business-related  issues;  and 

(c)  Democratic  Victory  Fund  (approximately  1986-88),  an  entity  that  helped  to  raise 
funds  for  Oregon  E>emocrats. 

These  positions  were  volunteer  (unpaid)  and  occupied  about  5  hours  per  week. 


HL  GE^fERAL  (PUBLIC) 

1.         An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each. 

The  two  main  areas  in  which  I  have  engaged  in  pro  bono  and  conmiunity  service 
activities  are  efforts  to  improve  equality  and  the  delivery  of  legal  services  and  educational 
efforts. 

(A)       Improving  Equality  and  the  Delivery  of  Legal  Services. 

(1)  Through  activities  of  the  Oregon  State  Bar:  I  was  active  in  Oregon  State  Bar 
committees  on  Legal  Aid  (1981-85;  committee  chair  in  1983-84);  Judicial  Administration  (1985- 
87),  and  Pro  Bono  Service  (1988-90).  I  also  was  a  member  of  the  Board  of  the  Oregon  Law 
Foundation  in  1990-91. 

(2)  Through  work  on  commissions:  At  present  I  am  co-chair  of  the  Oregon  Supreme 
Court/Oregon  State  Bar  Task  Force  on  Gender  Fairness.  The  charge  to  the  Task  Force  is  "to 
study  whether  and,  if  so,  how  the  Oregon  judicial  system  and  the  legal  profession  treat  people 
imfairly  on  the  basis  of  gender;  to  recognize  fair  treatment  where  it  exists;  and  to  make 
recommendations  for  change  where  it  does  not."  The  Task  Force  began  its  work  in  late  1995 
and  is  expected  to  issue  its  report  in  the  fall  of  1997.  Additionally,  since  1995 1  have  been  a 
member  of  the  Defense  Advisory  Committee  on  Women  in  the  Services  (DACOWTTS),  whose 
mission  is  to  advise  the  Secretary  of  Defense  on  issues  relating  to  the  women  in  the  services.  I 
also  served  for  several  years  as  a  member  of  the  Council  on  Court  Procedures,  which  works  to 
improve  procedure  in  civil  cases.  From  1979  to  1988, 1  served  on  the  Governor's  Advisory 
Council  on  Legal  Services. 

(3)  Through  public  service:  While  a  lawyer,  I  volunteered  time  on  a  pro  bono  basis  to 
act  as  an  arbitrator  and  mediator.  When  a  new  lawyer  in  New  Mexico,  I  served  on  the  Board  of 
Directors  of  Santa  Fe  County  Legal  Aid.  in  1983-86, 1  served  as  a  member  of  the  Jewish 
Community  Relations  Committee  in  Portland.  One  of  its  functions  is  to  improve  relationships 
among  all  segments  of  the  community,  with  one  of  the  goals  being  to  foster  equal  treatment 

(4)  Through  direct  delivery  of  services:  When  a  lawyer,  I  handled  some  cases  on  a  pro 
bono  or  reduced-fee  basis.  Among  these  were  In  re  Martin,  discussed  earlier  in  these  materials 
at  pages  1-28  -1-29,  and  Blair  v.  Washington  State  Universitv.  108  Wash  2d  558,  740  P2d  1379 
(1987),  a  sports  equity  case  that  I  argued  successfully  in  the  Washington  Supreme  Court.  As  a 
result  of  my  work  on  the  Blair  case,  I  (among  others)  received  the  Founder's  Award  for  Pro  Bono 
Service  of  the  Northwest  Women's  Law  Center  (Seattle). 
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(B)        Education. 

1 .  Of  lawyers:  I  participated  in  an  American  Inns  of  Court  program  to  train  new  lawyers 
in  trial  skills  and  to  enhance  professional  standards.  I  also  have  participated  in  numerous 
Continuing  Legal  Education  programs  for  practicing  lawyers  on  topics  as  diverse  as  preparing     " 
witnesses  for  trial,  appellate  procedure,  written  and  oral  advocacy,  evidence,  ethics,  business 
torts,  workers'  compensation,  and  family  law.  I  was  a  co-author  of  Oregon  State  Bar  CLE 
chapters  on  class  actions,  attorney  fees,  and  brief-writing. 

2.  Of  students:  I  have  been  a  member  ofthe  Board  ofVisitors  at  two  of  Oregon's  three 
law  schools.  I  have  participated  in  several  moot  court  programs  at  law  schools  and  in  a  high 
school  legal  education  project.  When  a  lawyer,  I  participated  in  a  law-related  education  project 
for  the  Portland  Public  Schools. 

3.  Of  judges:  I  have  been  deeply  involved  injudicial  education,  as  evidenced  by  having 
been  program  chair  for  the  Ninth  Circuit  Judicial  Conference  and  the  Oregon  Judicial 
Conference,  a  member  ofthe  Oregon  Judicial  Conference  Education  Committee  for  about  three 
years  and  its  chair,  and  co-platmer  ofthe  Western  Regional  Conference  on  State-Federal  Judicial 
Relationships. 

4.  Ofthe  public:  For  many  years  I  have  been  a  Director  ofthe  U.S.  District  Court  of 
Oregon  Historical  Society,  one  of  whose  functions  is  educational.  Previously  I  served  on  the 
Research  Board  ofthe  City  Club  of  Portland  (as  its  vice-chair.  Second  Vice-President  ofthe 
Club,  and  as  its  chair.  First  Vice-President  ofthe  Club)  and  on  the  Club's  Board  of  Governors, 
helping  the  Club  to  perform  its  function  of  producing  objective  reports  on  matters  of  public 
concern,  in  order  to  educate  its  members  and  the  public. 

***** 

Although  it  is  difficult  to  quantify  my  participation  in  the  foregoing  activities,  I 
estimate  that  I  have  spent  5  hours  per  week,  on  average,  throughout  my  professional  life. 

2.         The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  —  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  Ifso,  list,  with  dates  of  membership.  What  have  you  done  to 
try  to  change  these  policies? 

No. 
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3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

There  is  no  selection  commission  in  my  jurisdiction  to  recommend  candidates  for 
nomination  to  the  United  States  Court  of  Appeals. 

When  I  learned  of  the  impending  retirement  of  Ninth  Circuit  Judge  Edward 
Leavy,  whose  chambers  are  in  Portland,  I  informed  the  President  by  letter  of  my  interest  in  being 
considered  for  that  vacancy.  His  response  stated  that  he  had  referred  the  matter  to  the  White 
House  Counsel's  Office.  In  the  course  of  the  judicial  selection  process,  I  have  been  interviewed 
by  representatives  of  the  White  House  Counsel's  Office,  the  Justice  Department,  the  Federal 
Bureau  of  Investigation,  and  the  American  Bar  Association's  Standing  Committee  on  Federal 
Judiciary.  I  also  met  with  Oregon's  two  United  States  Senators,  Ron  Wyden  and  Gordon  Smith. 
Finally,  I  have  completed  (in  addition  to  this  form)  forms  for  the  Justice  Department,  FBL,  and 
ABA. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  Kso, 
please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of  government 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to 
include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 


m-3 


412 


c         A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 
the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

The  concern  with  "judicial  activism"  stated  by  the  question  is  not,  of  course, 
limited  to  the  federal  system.  It  is  an  issue  to  which  I  have  given  much  thougjit  during  the  last 
nine  years,  in  my  role  as  a  state  appellate  court  judge.  I  have  drawn  the  following  conclusions. 

A  fundamental  premise  of  our  governmental  design  is  the  separation  of  powers. 
The  framers  of  both  the  United  States  and  Oregon  constitutions  created  each  of  the  three 
branches  of  government  to  serve  a  different  function.  Each  branch  complements  the  others,  but 
none  should  usurp  the  differently  defined  roles  of  the  others. 

The  federal  and  state  constitutions  give  to  the  legislative  branch  the  power  to 
make  laws.  It  is  in  the  elected  legislature,  where  a  variety  of  constituencies  are  represented,  that 
policy  debates  and  choices  are  to  take  place. 

By  contrast,  it  is  the  role  of  the  judiciary  to  apply  the  laws  that  the  legislature  has 
written.  That  is,  a  judge  should  apply  the  law  without  seeking  to  bend  its  meaning  to  achieve  a 
specific  outcome  that  may  be  to  the  judge's  personal  liking. 

Those  views  to  which  I  subscribe  are  deeply  held,  and  I  have  voiced  them 
publicly.  For  example,  in  a  1991  speech  at  a  local  law  school,  1  said:  "I  am  called  on  to  enforce 
statutes  that  I  might  not  have  voted  for  had  I  been  a  legislator,  but  that  is  not  my  job;  I  am  not  a 
legislator.  My  job  is  to  enforce  that  law,  even  if  I  privately  think  that  it  is  an  unwise  law."  The 
approach  that  I  have  articulated  about  judicial  decision  making  would  continue  to  apply  to  my 
role  as  a  federal  appellate  judge,  if  I  were  to  be  confirmed. 
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elect  officers  annually  as  provided  in  the  Bylaws.  Each  such 
election  of  officers  shall  uke  place  at  the  meeting  of  the  Board 
ofTrustccs  duly  convened  immediately  following  adjournment 
of  the  annual  meeting  of  members  or  on  any  such  earlier 
meeting  date  of  the  Board  of  Trustees  duly  convened  provided 
such  earlier  date  is  not  more  than  eight  (8)  days  prior  to  the 
date  of  such  armual  meeting  of  members. 

ARTICLE  V 

Limitation  of  Liability 

To  the  fiillest  extent  pernurtcd  by  law,  no  trustee  or  uncom- 
pensated officer  of  the  corporation  shall  be  personally  liable  to 
the  corporation  or  its  members  for  monetary  damages  for 
conduct  as  such  trustee  or  officer.  Without  limitmg  the  gener- 
ality of  the  foregoing,  if  the  provisions  of  the  Act  are  amended 
after  this  Article  V  becomes  effective,  to  authorize  corporate 
action  fiirther  eliminating  or  linunng  the  personal  liability  of 
such  trustees  or  officers  of  the  corporation,  then  the  liability 
of  such  trustees  and  officen  of  the  corporation  shall  be  elimi- 
nated or  limited  to  the  fulfesi  extent  permitted  by  the  Oregon 
Revised  Statutes,  as  so  amended.  No  amendment  or  repeal  of 
this  Article  V,  nor  the  adoption  of  any  provision  of  these 
Restated  Articles  inconsistent  with  this  Article  V,  nor  a  change 
in  the  law,  shall  adversely  affect  any  right  or  protection  that  is 
based  upon  this  Article  V  and  peruins  to  conduct  that 
occurred  prior  to  the  time  of  such  amendment,  repeal,  adop- 
tion or  change.  No  change  in  the  law  shall  reduce  or  elimi- 
nate the  rights  and  protections  set  forth  in  this  Article  V  unless 
the  change  in  law  specifically  requires  such  reduction  or  elim- 
ination. 

ARTICLE  VI 

Dissolution 

Upon  dissolution  of  the  corporation  and  after  payment  or 
provision  for  payment  of  all  of  its  Uabilities,  the  remaining 
assets  of  the  corporation  upon  liquidation  and  wind-up  of  its 
affairs  shall  be  distributed  to  its  members  pursuant  to  the  plan 
adopted  by  the  Board  ofTrustees  in  compliance  with  applica- 
ble laws. 


BYLAWS  OF  THE 
MULTNOMAH 
ATHLETIC  CLUB 

As  Amended  and  Restated  Effective  March  27,  1995 

Article  I.  Organization  and 
Management 

Section  1.  Name 

The  name  of  this  nonprofit  corporation  shall  be 
Multnomah  Athletic  Club  ("Club"). 

Section  2.  Management 

The  Board  ofTrustees  ("Board")  shall  be  vested  with 
authority  for  overall  management  of  the  Club. The  Board  may 
fiom  time  to  time  approve  policies,  procedures,  rules  or  regu- 
lations concerning  Club  activities,  membership,  property  and 
any  other  Club  matters.  Such  policies,  procedures,  rules  or 
regulations  may  be  published  from  time  to  time  as  House 
Rules. 

Article  II.  Members  and  Memberships 

Section  i.  Membership  Classes 

The  Club  shall  have  the  following  membership  classes:  Adult 
Resident;  Adult  Nonresident;  Junior  and  Intermediate;  and 
Athletic,  Civic  and  Social.  The  Board  from  time  to  time  may,  in 
compliance  with  applicable  law,  establish,  change  or  abolish 
membership  classes  or  categories  within  membership  classes. 

Section  2.  Admission  of  Members 

(1)  Admission  of  members  shall  be  pursuant  to  these  Bylaws 
and  policies,  procedures,  rules  or  regulations  estabhshed  from 
time  to  time  by  the  Board. 

(2)  Except  as  other^vise  provided  m  these  Bylaws,  recom- 
mendations for  membership  may  be  presented  only  by  an 
Adult  Resident  or  Adult  Nonresident  member  in  good  stand- 
ing for  at  least  one  year  and  who  has  known  the  nominee  for 
at  least  three  years.  Current  Board  members  may  not  propose 
an  application  or  be  used  as  a  reference. 

(3)  Subject  to  the  powers  of  the  Board  in  all  cases  to  grant 
membership,  the  Membership  Coiruiuttee  as  described  below 
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(b)Thc  Club  shall  make  available  a  statement  of  the 
financial  condition  of  the  Club. 

(c)  The  members  entitled  lo  vote  shall  consider  and 
act  upon  matters  that  are  properly  before  the  membership. 

Section  2.  Special  Meetings 

(1)  A  special  meeting  of  the  members  shall  be  held: 

(a)  Upon  call  of  the  President  or  the  Board;  or 

(b)  Upon  written  demand,  signed  by  not  less  than 
five  percent  of  those  members  eligible  to  vote. 

(2)  The  members  entitled  to  vote  shall  consider  and  act 
upon  only  matters  within  the  purpose  or  purposes  described 
in  the  special  meeting  notice.  All  special  meetings  shall  be  held 
at  the  Club. 

Section  3.  Notice 

(l)The  Club  shall  give  written  notice  to  al!  members  enti- 
tled to  vote  at  the  meeting  and  to  any  other  person  as 
required  by  law,  the  Restated  Articles  or  these  Bylaws. 

(2)  The  notice  shall  sute  the  place,  date  and  time  of  each 
meeting;  and  any  matter  or  matters  to  be  submitted  to  the 
membership;  and  for  special  meetings,  a  description  of  the 
purpose  or  purposes  for  which  the  meeting  is  called. The 
notice  shall  be  mailed  to  members  no  fewer  than  seven  days 
before  the  meeting  if  sent  by  first  class  or  registered  mail;  oth- 
erwise, notice  shall  be  mailed  no  fewer  than  30  days  before 
the  meeting.  Notice  shall  be  mailed  no  more  than  60  days 
before  any  meeting. 

Section  4.  Voting 

(1)  A  member  encided  to  vote  is  entided  to  one  vote  on 
each  matter  submitted  to  the  membership.  Voting  shall  be  in 
person  only  and  not  b)'  proxy 

(2)  The  vote  of  the  majority'  of  the  memben  present  and 
entitled  to  vote  at  any  meeting  shall  be  necessary  for  the 
adoption  of  any  matter,  except  as  otherwise  required  by  law. 
the  Restated  Articles  or  these  B\  laws. 

Section  S  Quorum 

Those  members  present  who  are  entitled  to  vote  at  anv 
annual  or  special  meeting  shall  constitute  a  quorum  at  such 
meeting. 

Article  IV.  Trustees 

Section  1.  Duties  ojBoard 

All  corporate  powers  shall  be  exercised  b\  or  under  the 
authority  of  the  Board,  and  the  affairs  of  the  Club  shall  be 
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managed  under  the  direction  of  the  Board,  subject  to  any  lim- 
itation set  forth  in  the  law,  the  Restated  Articles  or  these 
Bylaws. 

Section  2.  Number  of  Trustees 

There  shall  be  12  members  of  the  BoardThe  members  of 
the  Board  shall  be  divided  into  three  classes,  consiuing  of  four 
trustees  in  each  class,  each  class  to  serve  a  staggered  term  as 
described  below. 

Section  3.  Election  of  Trustees 

(1)  At  each  Annual  Meeting  of  members,  four  trustees  shall 
be  eleaed  in  the  manner  provided  below  to  serve  for  a  three- 
year  term  and  until  their  successors  are  elected. 

(2)  A  Nominating  Committee  shall  nonimaie  candidates  for 
election  as  trustees  at  the  Annual  Meeting.  TTie  Board  shall 
appoint  members  to  the  committee  on  or  before  October  31 
of  each  year  and  shall  designate  one  member  of  the  commit- 
tee to  act  as  chairperson.  The  committee  shall  be  composed  of 
seven  members:  two  members  who  have  been  President  of  the 
Club  within  the  previous  ten  years  and  five  Adult  Resident 
members  of  the  Club.  No  current  member  of  the  Board  shall 
serve  on  the  committee.  The  Club  shall  post  the  names  of  the 
members  of  the  committee  on  the  Club  bulletin  board  within 
five  days  after  appointment. 

(3)  The  Nominating  Comnuttee  shall  select  four  candidates 
for  election  as  trustees  from  the  Adult  Resident  members  of 
the  Club. The  Committee  shall  post  the  name,  address  and 
occupation  of  each  candidate  on  the  Club  buUetm  board  for  a 
period  of  not  less  than  30  days  before  the  date  of  the  Annual 
Meeting. 

(4)  Any  two  percent  or  more  of  the  Adult  Resident  mem- 
bers, who  have  been  such  for  at  least  six  months,  may  sign  a 
petition  nominating  any  Adult  Resident  member  as  a  candi- 
date for  election  as  a  trustee  at  the  Annual  Meeting,  not 
exceeding,  however,  in  any  one  petition,  the  number  of 
trustees  to  be  elected.  Every  such  petition  shall  be  presented 
to  the  Secreury  of  the  Club  not  less  than  20  days  before  the 
Annual  Meeong.The  Sccreur>'  shall  cause  the  name,  address 
and  occupation  of  each  candidate  so  nominated  to  be  posted 
on  the  Club  bulletin  board  for  a  period  of  not  less  than  10 
days  before  the  date  of  the  Annual  Meeting. 

(5)  If  candidates  are  noniinated  by  petition,  the  Board  shall 
prepare  a  ballot  with  the  names  of  all  candidates  for  election 
as  trustees. 

(6)  At  the  Annual  Meeting,  if  no  candidates  for  election  as 
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Section  2.  Tax  Representative 

The  Club  shall  have  a  Tax  Representative  who  shnll  be  the 
General  Manager  or  other  emplo\ee  as  designated  by  the 
Board.  The  Tax  Rcprcsentati\'C  shall  not  be  an  officer  of  the 
Club  and  shall  have  the  limned  dua'  and  authority  co  manage 
and  report  on  all  tax  related  matters  of  the  Club,  including 
signing  all  Club  ux  returns. 

Article  VII.  Indemnification 

Section  1.  Indemnification 

(l)Thc  Club  shall  indemnih".  to  the  fullest  extent  permitted 
by  law,  any  current  or  past  trustee,  officer  or  General  Manager 
of  the  Club  who  is  made  or  threatened  to  be  made  a  party  to. 
witness  in,  or  otherwise  involved  m,  any  action,  suit  or  pro- 
ceeding, whether  civil,  criminal,  admmistrative.  investigative,  or 
othenvise  ("Actions"),  by  reason  of  his  or  her  position  as  such 
trustee,  officer  or  General  Manager,  against  any  and  all  claims, 
liability  and  expenses  arising  out  of  such  Actions, 

(2)  Indemnification  provided  by  the  Club  shall  not  be  exclusive 
of  any  rights  to  which  the  person  mdemniSed  may  otherwise  be 
cntided  under  any  provision  of  the  law,  Resuted  Articles,  these 
Bylaws,  agreement,  policy  of  insurance  or  otherwise. 

(3)  Indemnification  provided  by  the  Club  under  Section  1. 
paragraph  1  above,  shall  be  considered  a  contractual  right 
between  the  Club  and  such  person  and  shall  continue  to  cover 
any  trustee,  officer  or  General  Manager  after  such  person  ceas- 
es to  serve  in  said  capacity  and  shall  be  bindmg  on  the  Club 
and  inure  to  the  benefit  of  such  persons  heirs  and  personal  (or 
legal)  representatives. 

(4)  Indemnification  pursuant  to  this  Arncle  shall  be  reduced 
by  the  amount  of  any  other  indemnification  or  reimburse- 
ment, including  insurance  coverage  amounts,  for  such  person 
with  respea  to  the  liability  and  expense  for  which  indemnifi- 
cation IS  claimed- 

(5)  The  Board  may  in  its  sole  discretion  indemnify  Club 
employees,  agents  and  others  as  it  deems  advisable  and  m  the 
manner  permitted  by  law. 

Article  VIII.  Committees 


{2)Thel>resr 
nieinben  of  all 
chair  the  Budg< 


nd  Fii 


jally  appoint  a  chairperson  an 
xcept  that  the  Treasurer  shall 
;  Committee 


ctee  shall  be  responsi- 
^'n  activities  and  for 
to  the  Board. The 

iphsh 


imrruttees  to  ; 


Section  2.  Committee  Duties 

Subject  to  Board  approval,  eac 
blc  for  establishing  and  monitoring  its 
reporting  and  making  recommendatio 
Board  fioni  ome  to  time  may  direct  o 
ccruin  tasks  and  charges.  Each  committee  chairperson  shall  be 
responsible  for  the  supervision  of  the  committee  and  its  duties. 
Without  prior  approval  of  the  Board,  committees  shall  have  no 
right  or  authority  to  act  on  behalf  of  the  Club  or  to  enter  into 
any  contracts  binding  upon  the  ClubThe  chairperson  shall 
annually  subrmt  a  written  report  on  the  activities  of  the  com- 
nuttee  during  the  year. 

Section  3.  Athletic  Committee 

The  committee  shall  recommend,  establish  and  monitor 
policies,  procedures  and  programs  for  athletic  activities  and 
services  to  Club  members.  The  coninmtce  shall  have  not  less 
than  eight  Adult  Resident  members.  As  authorized  from  time 
to  time  by  the  Board,  the  athletic  activities  of  the  Club  shall 
be  divided  into  various  categories  under  the  direction  of  one 
or  more  sports  committees,  which  shall  be  under  the  direction 
of  the  Athletic  Committee. 

Section  4.  Budget  and  Finance  Committee 

The  committee  shall  recon 
financial  pohcies,  procedures,  programs,  budgets  and  i 
ments.  The  Treasurer  shall  be 
shall  have  not  less  than  eight  Adult  Resident  members,  two  of 
whom  shall  be  current  Board  members,  one  each  fi-om  the 
first  and  second  year  class,  and  r\vo  of  whom  shall  be  former 
Board  members,  preferably  prior  Club  Treasurers. 

Section  5.  House  Committee 

The  committee  shall  recommend,  establisii,  monitor  and 
enforce  rules  of  conduct  for  Club  members.  The  committee 
shall  have  r.ot  less  than  eight  Aduk  Resident  members. 


Section  1.  Committees 

(I)  The  Club  shall  have  the  following  standing  conmiittees: 
Athletic,  Budget  and  Finance.  House,  Long  Range  Planning. 
Membership,  Property  and  Social,  The  Board  from  time  to 
rime  may  establish  or  dissolve  othe 


Section  6.  Long  Range  Ptanning  Committee 

The  committee  shall  recommend  and  monitor  long-range 
policies  and  plans.  The  committee  shall  have  not  less  than 
eight  Adult  Resident  members,  five  of  whom  shall  be  mem- 
bers at  large  and  three  of  whom  shall  be  trustees,  one  from 
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nNANClAL    DISCLOSURE    REPORT 

NOMINATION 


1.    Parson  Raperting    (Last  nmwM,    first,    niddls   initlalt 

Graber,    Susan  P. 

U.S.    Court   of   Appeals, 
Ninth  Circuit 

3.    Data  of   Raport 

8/1/97 

4.   TltU      (krtlcia   III    jadass   Indicats  activa  or 

aanloE  atatna;    Hagiatrata   )udgaa   Indlcata 
fall-  or  partitl.J) 

U.S.    Circuit   Judge-nominee 

5.    Raport  Typa    (chacic  appropriata  typa) 

I     lit.idn.tloi..    Data  7 /Iff    97 

iDltial     Annual     Pinal 

6.    Raportiog  Pariod 

1/1/96-7/29/97 

7.   Chaabara  or  Offica  Addraaa 

Oregon  Supreme  Court 
1163  State  Street 
Salem,    OR   97310 

8.    on  tha  baaia  of  tha   information  containad   in  this  Raport   and 
any  Bodificationa  partaining  tharato,    it   la,    in  ay  opinion, 
in  coaplianco  with  applicabla   laws  and  ragnLations. 

IMPORTANT  NOTES:  The  instructions  accompanyicg  this  fonn  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.     (Reporting  individual  only,  see  pp.  9-13  of  Instructions.) 


D 


POSITION 
HONE      (No  reportable  positions) 


NAME  OF  ORGANIZATION/ENTITY 


Director 

U.S. District  Court  of   Oreaon  Historical   Society 

Board  of  Visitors 

Northwestern  School   of  Law,    Lewis   &   Clark  Col. 

Trustee 

Child's  Trust 

II.     AGREEMENTS.     (Reporting  individual  only,  see  pp.  14-17  of  Instruaions.) 
DATE  PARTIES   AND   TERMS 


□ 


NONE      (No  reportable  agreements) 


I  am  entitled  to  retirement  benefits  from  the  State  PERS 
(Public  Employes'  Retirement  System).   I  have  the  options 
to  withdraw  a  lump  sum  (amount  undetermined  at  this  time) 
upon  leaving  state  employment  or  to  await  retirement 
benefits.   I  have  not  decided  which  option  I  would  take 


but  will  contact  the  AG's  office  when  I  do. 
III.  NON-INVESTMENT  INCOME.  (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 
DATE  SOURCE  AND  TYPE 


D 


NONE      (No  reportable  non-investment  income) 


1995 


7/1/97 
95/96/97 


State 

of 

Oreaon, 

W2 

Income 

State 

of 

Oreaon 

W2 

[ncome 

State 

of 

Oreaon 

W2 

Income 

Husband  W2  income  from  ON  POINT 


GROSS  INCOME 

S  82882.96 

S  84986.00 

S  52429.00 

S  0.00 
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FINANCIAL  DISCLOSURE  REPORT       G„ber,  Susan  P.  8/1/97 

[V.     REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


n 


HONE      (No  such  reportable  reimbursements  or  gifts) 
EXEMPT 


n 


OTHER  GIFTS.      (includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 

NONE      (No  such  reportable  gifts) 

EXEMPT $_ 

$_ 

$. 

$. 


LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  "(S)"  for  separate  liability  of  the  spouse,  "(J)"  for  joint  liability  of 
reporting  individual  and  spouse,  and  "(DC)"  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE    CODE* 


Q 


NONE      (No  reportable  liabilities) 
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VIL  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  tiiose  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A. 

D«mcrlption  of  Aseatfl 
(Iboluduig  trust  asBBts) 

Indlctt*  whare  •ppUcable,  owner  of 
the  Assst  by  ualng  tha  parent hot leal 

B. 

*^-, 

Tranaactlona  during  raportlbg  pariod 

reporting 
porlod 

reporting 
period 

Ing  Indlviau.l  and  spouao,  MS)*  for 
••parata  o*merahip  by  apoUBo,  MDCJ- 
tor  ownership  by  dap«ndent  child. 

Place  -tX)'   after  each  annet 
exempt  from  prior  dlacloaure. 

(1) 

-odi 

«-B) 

(2) 

rM: 

rode 
(J-P) 

(2) 

Value 
Ketbod3 
Code 

I"     1 

It   DOt  «xeiBpt  CroB  dlacloaore       | 

buy,  fell,  O.t.l 
nerger,   Honth- 
red«np-    Day 

(51      (<) 

VelueZ  O.lnl 

Ide„tI?J  of 
buyer/aeller 

NONE    (No  reportable 
tranaactione} 

E 

X 

E     11 

, 

T 

1   Fidelity  Puritan  Fund/SPG  (J) 

» 

ividend 

2      Fidelity  Puritan  Fond/  SPG  (J) 

■> 

H.trib„ 

3   Ood^,  cox  B.l.nced  Pond/SPC 

B 

Jlvid.nd 

» 

Di.trlb. 

S   Dodge  Cox  Income  Fund/  SPG  (J) 

. 

Dividend 

«   Pij..lU,  .„«  „.n.,„/  SP= 

A 

Oivid.nd 

B   ri..U.,  .....  „.n.,.,/,., 

9   Fidelity  ABcet  Hanager/[J) 

10  Fidelity  Equity  Income  11/  SPG 

B 

.ivid.nd 

11  Fidelity  Equity  Income  II/(J) 

C 

Di.triSu 

Fund/{J) 

» 

0i»id.nd 

.- 

T 

''  ''\"e^^"cofpor*t«7s7G^''J^ 

. 

01vid.nd 

» 

int.re.t 

^ 

T 

15  Fidelity  Equity  Income  II/SPC 

E 

„.v>d.nd 

17  Fidelity  Equity  Income  II/(J) 

^ 

Di.t.i.„ 

18  Fidelity  Equity  Income  11/  (J) 

>  ;sir5^?'s.^fs-i  i:iii!ss.°[o'i?s,ooo     r.nCoi^"..'&.o.c    nii;^i^^^i.o...o  i:ii:r..\%  ii!i§s?ooo 

'  Ti-ci?^'?i .  p=,  ^:iii6?ss."o'ii;o.ooo  s:uio?si>'?on?:sss,ooo  t:^s;;";i.ra;;si?ss»    "-'-■°"  "  "-■•"' 

^  rs-cS!!^?!,— -  8:JE?"i"i.              ;:S?SU-'  •"•"  -"•  l:^"l""5                 — —          _J 
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VII.  Page  2  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A. 

DcBcription   of    Aaaata 
(including  tru.t  >6Bat» 

IndlcBta  where  applicable,    o*mer  of 

B. 

during 
period 

C. 

reporting 
period 

D. 

Tr«nBaction«  during  reporting  period 

ing  individusL  and  apoaao,    "<Si"for 
aeparato  ovnerahip  t^  apouse,    '(DC)' 
foroimerehlp  by   aapendent   child. 

Place    '(!)•    after   each   aaaet 
esatapt   troa  prior  diacloaure. 

<1> 
rode 

(2> 

Int.) 

<l) 

Value; 

(0-W) 

au 

U  not  exempt  Jrtn  dl.olo.ure                 | 

°5.y' 

(J-PI 

<<) 
(1-8) 

Identity  of 

NONE          (No   reportable 
tranaactione) 

E 

X 

E            1 

: 

T 

19    Fidelity   Equity   Income    11/    (J) 

20    Fidelity   Diaciplined   Equity/ 

Ko„. 

'■  ''S:.'^,?i:!'.fsr'!r  •'-' 

» 

D.v...„. 

- 

T 

23    Fidelity   Contra/(Ix:) 

B 

D.vi.,„. 

" 

T 

23    Fidelity   Contra/(DC) 

B 

Diatrlbu 

K 

T 

24   Janua    Twenty/{DC) 

' 

o„u,„a 

J 

T 

« 

0..»i.„ 

J 

r 

»    S.I.C    ,„.,«or.   ra„.„DC, 

« 

ow...„a 

J 

T 

.,    S.l.=t    I„v„tO..    r.„./.OC, 

« 

r,..„..„ 

J 

T 

.0    St„„,   c™„   ..nd.».    I«      (^) 

c 

.>v...„a 

^ 

T 

„.„„„,c„™o„.„„a/w.:«.C5^ 

0 

o..t,... 

. 

T 

30  -UU^  auoe   .01    .         (^^X^ 

« 

» 

T 

31    Pid^U.,   ^   P.ic.   Sto../   «  ^.,) 

« 

Dividend 

" 

T 

3..ij,^nU,,.o-P....dstoc./W.^^N^ 

0 

o..„i^ 

K 

T 

"  °-'°-"  '""'"  '"      ^^N) 

" 

o.v.a.„<. 

- 

T 

34    Oakmark:   Fund/    WJ    IRA     T  <z\ 

« 

0..t.i.„ 

- 

T 

35  Vanguard   Index    500/   HJ    IRa(^<^J 

« 

Olvia^n. 

K 

T 

» 

01vl..„. 

- 

T 

'  ;ssrsi!-S.rs;i    S:?k?SS.°fo^"".ooo      ?:|l6?S5.'?o1ilS?ooo     §:|i65!Jor.rs;?S.o.ooo    i:5l^2°i.^S  |!!6SS?ooo 

=  llii-^'il .  03,    2:Ul6?SSi-o'l"o,ooc    5:n?6?SJ/?o'l?:SSS,ooo  izit^^^ll^Al^^^.      "— "  "  '»°-°°° 

'  ysircSi!^?^,^--  s:sig"i:ti.            ?:S-^t"-  --  -'-  ^:^n-^               —"-' 
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VII.  Page  3  INVESTMENTS  and  TRUSTS -- income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A. 
DeecriptioD  at    Aoeeta 
(including  trust  ■■■ate) 

Indicate  where  applicable,  owner  of 
the  aaaet  by  using  the  parenthetical 

B. 

reporting 

c. 

reporting 
period 

D. 

Tranaacti-onfl  during  reporting  period 

"(O)*  £or  joint  ownerahip  of  report- 
ing Indlviaual  and  apoaae,  "(Si*  lor 
separate  ownerahip  by  apouae,  » fDC)' 
for  ownerahip  by  dependent  chi.ld. 

Place  '(X)-  after  each  aeoot 
exempt  team   prior  diecloBure. 

Type 

jiv!,; 

(1) 

(2) 

Hethod3 
(0-W| 

iiL      - 

If  not  exempt  from  diecloBUre       | 

4r|ai, 

,dll 

(J-P) 

-ode 
lA-B) 

Identity  o, 
buyer/aeller- 

NONE    (HO  reportible 

E 

X 

E    1 

: 

T 

37  Columbia  Special  Fund/  HJ  IRaQ^ 

c 

i.tribu 

38  Fidelity  Magellan/  SPG  IRA 

A 

dividend 

^ 

T 

39  Fidelity  Magellan/SPG  IRA 

D 

»i.triP„ 

K 

X 

40  Fidelity  Growth  and  Income/ 
SPG  IlOl 

c 

Dividend 

« 

T 

41  Fidelity  Growth  and  Income/ 
SPG  iiIa 

0 

Oi.t.i.^ 

" 

T 

«  r.<i.l.ty  contra/  SP=  IK. 

A 

o.v.aend 

^ 

T 

O  Fidelity  contr./  SP=  IRA 

o 

D.„„b„ 

L 

T 

44  Fidelity  Low  Priced  Stock 

A 

Cv.dend 

K 

T 

«5  r.d.lity  LOW  Pr.=,d  StOcW  SPC 

D 

D..t„b„ 

« 

T 

«  Po.tl.nd  =,n.r.l  Co™o„ 

A 

Oiv.d.„d 

^ 

T 

47  Pacific  Power  Common/  (J) 

A 

0.v>d.„d 

. 

T 

48  On  Point  "S-  Corp  (S) 

0 

^ 

T 

49  T  Rowe  Price  Equity  Income   .1 

" 

T 

50  Vanguard  Equity  Income  Fund  __i 

" 

T 

SI  r   ROW.  P.io.  .,„ity  I„=o„.    ^ 

" 

T 

......  v..  .d..„t.,.„o„,y   5 

L 

T 

53 

54 

1 

'  \ilTiirM^'=fll\  ^:ii5?ssi°fo^ii;,oo„     ?:U6?sji'?o"dis?ooo    r.i!65;jorti%;!Soo.ooo  ui:i°i.it  iiyd^o 

'  TlircS?^"!  .  .3,    ^:|il6?SSi"o'IIS„,„oo    5:U§6?SJ,'?o'i!;SSS,„oo  i^-ll^A]^Ci.      "=='°°-°°'  "  "^"■°°° 

3   V..e^„.t.od_C,.„.   8;.ppi....^              .^Co.i,...!  ....  „„iy,  S;....„..t                .=...,„„.. 
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VIII.     ADDITIONAL  INFORMATION  or  EXPLANATIONS.     (Indicate  part  of  Report.) 

Section  VII. 

William  June  is  sole  owner  and  only  employee  of  ON  POINT,  an  S  corporation.  He 
consults  and  mediates  as  an  OH  POINT  employee. 


I.   POSITIONS     (Cont'd.) 

POSITION 


NAME  OF  ORGANIZATION/ENTITY 
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Nuna  of  Paraon  Reporting 

Graber,  Susan  P« 


Date  of  Rapoi-t 

8/1/97 


IX.  CERTIFICATION. 


In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3)(c),  m  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify-  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C.  app.  7,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature   g5"L-%^->^\)  •  ^/'\S'^--<^^*^-"^ Date   Aug.  1,  1997 

NOTE:  ANY  INDIVIDUAL  WHoOkNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  APP.  6, 
SECTION  104) . 


FILING  INSTRUCTIONS: 

Mail  signed  original  and  3  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  Office  of  the  United  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

Washington,  D.C.  20544 
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Income  for  1995  and  1996.  Estimate  for  year  to  date  1997 

1995  -  -      -    -        -   -  - 

1995  wages  and  salaries 

•  Susan  P.  Graber  W-2  income  State  of  Oregon 

•  William  June  W-2  income  Portland  General  (SERP) 

•  William  June  W-2  income  Portland  General  (Deferred) 

•  William  June  1099  R  income  Portland  General 

1995  Incidental  Income 

Sale  of  items  at  Second  to  None  consignment  store 


$84,986.99 
$7,929.60 
$14,068.36 
$8,767.68 


$60.00 


1995  Investment  Income  .    ._ 

Susan  P  Graber  Account  at  Charles  Schwab—Dividends 

Fidelity  Balanced  Fund 

Fidelity  Puritan  Fund  ,,       . 

Dodge  Cox  Balanced  Fund 

Dodge  Cox  Income  Fund 

Fidelity  Asset  Manager 

Fidelity  Equity  Income  II 

N&B  Guardian  Fund 

Scudder  Short  Term  Bond 

Vanguard  Short  Term  Corporate  Bond  Fund 
Total  Ordinary  Dividends 

Susan  P  Graber  Account  at  Charles  Schwab~LT  Capital  Gains 

•  Fidelity  Puritan  Fund 

•  Dodge  Cox  Balanced  Fund 

•  Dodge  Cox  Income  Fund 

•  Fidelity  Equity  Income  II 

Total  Capital  Gains  Distributions  '      , 


$961,25 

$2236.41 

$1128.73 

$384.98 

$2253.88 

$1142.23 

$191.56 

$107.46 

$233.76 

$8640.26 


$961.25 

$770.13 

$50.22 

$528.58 

$2177.67 


Susan  P  Graber  Account  at  Charles  Schwab-  Non  Taxable  Distributions 

•  Scutter  Short  Term  Bond  Fund  $68.25 

•  Scutter  International  Bond  Fund  $429.78 
Total  Non  Taxable  Distsributions  $498.03 


Susan  P  Graber  Account  at  Charles  Schwab-Interest  Income 
•      Schwab  One  Interest 


$238.26 


Susan  P  Graber  Account  at  Charles  Schwab—Gains  and  Losses  on  Sale 


Fidelity  Asset  Manager 
Fidelity  Balanced  Fund 

N&B  Guardian  Fund 
Scutter  ST  Bond 
Scudder  Intematational 
Schwab  1000  Fund 


$2229.59  LT  Gain 
$157  26  ST  Loss 
$4350.24  LTLoss 
$10400  00  LT  Gain 
$4747.00  LT  Loss 
$1369  00  LT  Gain 
$222 1.24  ST  Gain 
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William  June  Account  at  Charles  Schwab-Dividends 

•      Schwab  Money  Market  Fund 

$716.21 

•     Fidedlity  Disciplined  Equity 

$2247.55 

•     Fidelity  Asset  Manager 

$884.21 

•     Fidelity  Equity  Income  II 

$1006.42 

•      N&B  Guardian 

$227.23 

Total  Ordinary  Dividends 

$5081.62 

William  June  Account  at  Charles  Schwab-LT  Cap  Gains 

•     Fidelity  Disciplined  Equity 

$761.08 

•     Fidelity  Equity  Income  II 

$609.15 

Total  Capital  Gains 

$1370.23 

Willliam  June  Account  at  Charles  Schwab-Gains  and  losses  on 

Sale 

•     Fidelity  Assset  Manager 

$157.22  ST  Gain 

$3279.64  LT  Gain 

•     N&B  Guardian  Fund 

$223.11  ST  Gain 

$8898.83  LT  Gain 

1996 


1996  Wages  and  Salaries 

•  Susan  P  Graber  W  2  State  of  Oregon 

•  William  June  W-2  Portland  General  SERF 

•  William  June  W-2  Portland  General  Deferred  Comp 

•  William  June  1099  R  Portland  General 

•  William  June  W-2  ON  POINT 


$82882.96 

$7929.60 

$6514.45 

$6767.68 

$12000.00 


1996  Investment  Income 


Susan  P  Graber  account  at  Charles  Schwab—Dividends 

•  Fidelity'  Puritan  Fund 

•  Dodge  Cox  Balanced  Fund 

•  Dodge  Cox  Income  Fund 

•  Fidelity  Asset  Manager 

•  Fidelity  Eqity  Income  II 

•  Schwab  Va'ue  Advantage 

•  Vanguard  Fixed  Income  Snort  Term  Corporates 
Total  Di'.iflcnds 


$2208.30 

$1884.47 

$655.34 

$629.42 

$1323.20 

$344.66 

$997.14 

$8042.53 


Susan  P  Graber  account  at  Charles  Schwab—  ST  Gains 

•  Fidelit)'  Puritan  Fund 

•  Dodge  Cox  Balanced  Fund 

•  Fidelit>'  Equity  Income  II 
Total  ST  Gams 


$1042.65 
$143.63 
$805.33 
$1991.61 


Susan  P  Graber  account  at  Charles  Schwab-  Interest 
•      Schwab  One  interest 


$5391 
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Susan  P  Graber  account  at  Charles  Schwab— Gains  and  Losses  on  sale 

•  Dodge  Cox  Income  Fund 

•  Fidelity  Asset  Manager 

•  Fidelity  Equity  Income  11 

•  Vanguard  Fixed  Income  Short  Term  Corporates 

William  June  account  at  Charles  Schwab-  Dividends 

•  Fidelity  Equity  Income  II  ' 

•  Schwab  Money  Market  Fund 

•  Schwab  Value  Advantage 
Total  Dividends 

William  June  account  at  Charles  Schwab-  ST  Gains 

•  Fidelity  Equity  Income  11 

William  June  account  at  Charles  Schwab-  LT  Gains 

•  Fidelity  Equity  Income  II 

William  June  account  at  Charles  Schwab-Gains  and  Losses  on  sale 

•  Fidelity  Disciplined  Equity  Fund 


$1249.41  ST  Gain 
$249.96    ST  Gain 
$10038.97  LT  Gain 
$72.57  LT  Gain 
$117.00  ST  Loss 


$1703.33 
$240.48 
$310.65 
$2254.46 


$1201.70 


$4011.72 


$74.35  ST  Loss 
$612.74  LT  Loss 


1997  Estimate  to  7/29/97 


Susan  P  Graber  W-2  Income  -  State  of  Oregon  (7/1)  $52,429.09 

William  June  W-2/1099  R  Income  -  Portland  General  (7/1)  $8,350.00 

Susan  Graber  Schwab  Account  Investment  Income  (6/30)  $3,844.31 

William  June  Schwab  Account  Investment  Income  (6/30)  $4,35 1 .89 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  cuzrent  financial  net  wonh  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  odier  financial 
holdings)  all  liabilities  Qnduding  debts,  mortgages,  loans,  and  other  financial  obligatioas)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


ASSETS 

UABIUIXES 

= 

Cuh  on  biad  uid  in  bub                                '              2',20o'          '  'jp»i  p«yiblc  to  binln-ttcared              { 

- 

lU.  Goveauneot  Hcarida-idd 
icbcdule 

- 

- 

15 

100 

Notes  payable  to  idathrcs 

- 

tJolisted  ifniritin   iriri  icfacdule 

- 

Notes  payable  to  when 

- 

1 

- 

Accounts  and  ^*^i*  due 

_ 

1 

Due  {nm  icUavu  uid  friends 

- 

Unpaid  iDcomc  tax 

- 

1 

Due  from  ochen 

- 

Other  unpaid  tax  and  iatcRst 

- 

! 

Doobl&l 

~ 

Real  estate  moR(a(es  payable-add 

schedule                         HOME : 

142 

,000 

Retl  esute  owned-ftdd  Kfaedale        ^gf^^ . 

432 

500 

Chand  taatttf*  •od  other  liens  pay- 
able 

- 

Real  Cftile  rao(tgi|U  tcceivible 

- 

- 

Autoi  tnd  othct  penonil  pnpenjr 

4 

000 

Cull  value-Iile  insunnoe 

56 

800 

Olher  usea-ilemize:     see   attached 

2,236, 

000 

, 

Total  i^'^wt^^^'f 

142 

000 

NctWoAh 

2,604 

600 

Tool  AucU 

2,746, 

600 

Total  liabililies  and  net  worth 

2,746 

600 

CONnNGETa  UABIUIXES 

CENEttAL  INFORMATION 

As  endancf,  <^mair#^  or  Wfuatuot 

none 

Are  any  assets  ^edccd?  (Add  sched- 
ule.) 

no 

On  k*ies  or  conncu 

none 

Are  yoa  defcodant  in  any  suits  or  le|al 
actions? 

no 

1  Legal  Cliims 

none 

Htvc  you  ever  taken  bubupiey? 

no 

ll  Provisiaa  £or  Fvienl  lo'^ome  Tax 

none 

1      : 

1  Olher  ipesiil  deb< 

none    | 
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Attachment  to  Financial  Statement  of  Net  Worth 

Schedule  of  Listed  Securities 

•  15.31  shares  Pacific  Power  and  Light  $0  3 

•  362  73  Shares  Portland  General  Corporation  (to  be  exchanged  for  ENRON  due  to  merger)  $14.7 

Schedule  of  Real  Estate 

•  Home  $432  5 

Schedule  of  Real  Estate  Mortgages 

•  Home  Mortgage  $1420 

Detailed  net  worth  statement  attached. 
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7/29/97 

Net  Worth 

Susan  P  Graber,  husband  William  June,  and  daughter  Rachel  Anne  June-Graber 

Assets 

•  Cash  in  Wells  Fargo  Checking  Account  $     2,21716 

Susan  P  Graber  Charles  Schwab  Account: 

•  T  Rowe  Price  Equity  Income  Fund  $111,32815 

•  Schwab  Value  Advantage  Money  Mkt  $  83,207  72 

•  Schwab  Money  Market  -  Cash  $     4,986.17 

William  June  Charles  Schwab  Account; 

•  T  Rowe  Price  Equity  Income  Fund  $  1 66,64 1  84 

•  Vanguard  Equity  Income  Fund  $168,262.02 

William  June  Common  Stock 

•  15.31  Shares  Pacific  Power  and  Light  @  $20  17  $        308  80 

•  362.73  Shares  Portland  General  Electric  @  $40  770  $14,788  58 
(To  be  exchanged  for  ENRON  due  to  merger) 

William  June  interest  in  ON  POINT  Sub  S  Corp. 

•  1996  year  end  basis  $     7,777.00 

William  June  Deferred  Income 
Portland  General  Electric 

•  Account  Balance  3/3 1/97  $  33,878.71 

Susan  P  Graber  Fidelity  IRA 

•  Fidelity  Contra  Fund  $113,565  00 

•  Fidelity  Growth  and  Income  Fund  $23  5 ,  84  5  00 

•  Fiddity  Low  Priced  Stock  Fund  $1 16,565.00 

•  Fidelity  Magellan  Fund  $  37,635.00 

Susan  P  Graber  Oregon  Public  Employees 
Retirement  System  (PERS) 

•  Membership  Account  Balance  $  89,262.07 

Susan  P  Graber  Oregon  Savings  Growth  Plan 
(Deferred  Income  -  PERS) 

•  T  Rowe  Price  International  Fund;  Scutter 

International  Fund;  Templeton  Foreign  Fund  $  12,81 5  62 

William  June  -  401k  -  Portland  General  Electric 

•  Balance  5/31/97  $630,557  98 

William  June  -  Schwab  IRA 

•  Fidelity  Low  -  Priced  Stock  Fund  $  41,499.22 

•  OakmarkFund  $  60,915.87 

•  Vanguard  Index  500  $  44,727.97 

•  Strong  Common  Stock  Fund  $  91,085.11 
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William  June  -  Fidelity  Blue  Chip  Growth  SEP  IRA 

•  Balance  12/31/96  5  11,348.17 

William  June  -  Pacific  Mutual  Life  Insurance 

.      Cash  Value  $56,832.00 

William  June  &  Susan  Graber  Residence 

•  Current  Tax  Assessed  Value  $432,500.00 

William  June  &  Susan  Graber  Automobiles 

VW  Quantum  ( 1 984),  VW  Jetta  ( 1 985),  Acura  ( 1 988) 

.      Estimated  Value  $    4,000.00 

Rachel  Anne  June-Graber  Trust 

Susan  P  Graber,  Trustee 

.      Fidelity  Contra  Fund  12/31/96  $    36,844  41 

•  Janus  Twenty  Fund  12/31/96  $      4,292.03 

Rachel  Anne  June-Graber 
William  June,  Custodian 

•  Twentieth  Century  funds  Select  9/30/96  $      6,009.29 

William  June  interest  in  Sunny  June  Farm  LLP 

•  (Family  farm  property,  Powshiek  County,  Iowa)  $    78,000.00 

William  June  interest  in  Ethel  I  June  Residual  Trust 

•  (William  June,  trustee)  Schwab  Money  Market  $    30,000.00 

William  June  interest  in  Charles  K  June  Residual  Trust 

•  (Winston  Anderson,  trustee)  $    19,000.00 

Family  Assets  Total  $2,746,687.00 


Liabilities 


00.00 


00  00 


William  June  and  Susan  P  Graber  Credit  Cards 

•  All  cards  current  -  $ 

William  June  and  Susan  P  Graber 

Wells  Fargo  Home  Equity  Line  >.  —        , 

$ 

•  Current 

William  June  and  Susan  P  Graber  Wells  Fargo 

Home  Mortgage  ci^oAnnnn 

•  Balance  due  as  of  10/12/96  -      $142,000  00 

F,n.iK.i,hiimes  Total                                                            $142,000^ 
FAMTIV  NET  WORTH . $2,604,687.00 
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Jan.  7,  1997 

JANUARY  7,  1997 
SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  FULL  NAME:  (Include  any  former  names  used.) 

Richard  Anthony  Paez 

2.  ADDRESS:  List  current  place  of  residence  and  office 
address (es) . 

2534  Ivanhoe  Drive 
Los  Angeles,  CA   90039 

United  States  District  Court 
Roybal  Federal  Building 
255  E.  Temple  Street,  Suite  760 
Los  Angeles,  CA   90012 

3.  DATE  AND  PLACE  OF  BIRTH: 

May  5,  1947 

Salt  Lake  City,  UT 

4.  MARITAL  STATUS:  Include  maiden  name  of  wife,  or  husband's 
name.)  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

Married 

Dieuie  M.  Erickson 
(Presently  unemployed) 

5.  EDUCATION:  List  each  college  and  law  school  you  have  attended. 
Including  dates  of  attendeuace,  degrees  received,  and  dates 
degrees  were  grzuited. 

COLLEGE: 

Brigham  Yoxing  University 
Provo,  UT 

September  1965  -  June  1967  auid 
September  1968  -  June  1969 
Bachelor  o£  Arts,  June  1969 

University  of  California  at  Irvine 

Irvine,  CA 

September  1967  -  June  1968 
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Jan.  7,  1997 

LAW  SCHOOL: 

University  of  California  at  Berkeley  (Boalt  Hall) 

Berkeley,  CA 

September  1969  -  June  1972 

Juris  Doctor,  J\ine  1972 

EMPLOYMENT  RECORD:  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

Employment 

1.  July  11,  1994  to  date 

United  States  District  Court    "" 
Central  District  of  California 
Los  Angeles,  California   90012 
District  Court  Judge 

2.  May  1981  to  July  11,  1994 
Los  Angeles  Municipal  Court 
110  N.  Grand  Avenue 

Los  Angeles,  CA   90012 
Municipal  Court  Judge;  became 
Presiding  Judge  in  1988 

3.  October  1976  -  May  1981 

Legal  Aid  Foiindation  of  Los  Angeles 
1550  W.  Eighth  St. 
Los  Angeles,  CA   90017 

Senior  Counsel- -October  1976  -  January  1978 
Director  of  Litigation-- January  1978  -  December  1980 
Acting  Executive  Director  and  Director  of  Litigation 
January  1981  -  May  1981 

4.  February  1974  -  October  1976 
Western  Center  on  Law  and  Poverty 
3701  Wilshire  Blvd. 

Los  Angeles,  CA   90010 
Staff  Attorney 

5.  August  1972  -  January  1974 
California  Rural  Legal  Assistance 
629  Main  Street 

Delano,  CA   93215 
Staff  Attorney 
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Boards  of  Directors 

Hollywood-Los  Fellz  Jewish  Commvmlty  Center 

1110  Bates  Ave. 

Los  Angeles,  CA  90027 

Member,  Board  of  Directors,  1992  to  January  1995 

Los  Angeles  County  Bar  Association 

Alternative  Dispute  Resolution  Services,  Inc. 

617  S.  Olive  St. 

Los  Angeles,  CA   90014 

Member,  Board  of  Directors,  1993  to  June,  1996 

Public  Counsel 

3535  W.  6th  Street 

Los  Angeles,  CA  90020 

Member,  Board  of  Directors,  1984  -  1987 

Mexican-American  Bar  Association 

of  Los  Angeles  County 

Member,  Board  of  Trustees,  1981 


7.  MILITART  SERVICE:  Have  you  had  cmy  military  service?  If  so, 
give  particulars.  Including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 

No. 

8.  HONORS  AND  ANARDS:  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  Interest  to  the  Committee. 

1980  -  Benito  Juarez  Award  For  Outstanding 
Legal  Accomplishments 
Presented  by  Los  Angeles  Coiinty 
Mexican-American  Bar  Association 
Los  Angeles,  Ca. 

9.  BAR  ASSOCIATIONS:  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are  or 
have  been  a  member,  £uid  give  the  titles  and  dates  of  euiy 
offices  which  you  have  held  in  such  groups . 

A.    Bar  AssociationB 

•  State  Bar  of  California 
December  1972  to  present 

•  Los  Angeles  County  Bar  Association 

3 
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1978  to  present 
Committee  Meanberships : 

►  Economical  Litigation  Committee,  1983  and  1984 

►  Mvmicipal  Courts  Committee,  1986  and  1987 

►  Special  Committee  on  California  Rape  Laws,  1978 

►  State  Courts  Committee  -  1988  to  1994 


Federal  Bar  Association 

Los  Angeles  Chapter  .   ':   ■ 

1994  to  date 

Mexican-American  Bar  Association  of  Los  Angeles 
County 

1976  to  present 

►     Member,  Board  of  Trustees,  1981 

Judicial -Related  Committees 

•  Member,  California  Judicial  Coxmcil.  Chief 
Justice  Malcolm  Lucas  appointed  me  to  the 
Council  twice  from  1991  -  1993  and  from  1993  - 
1995.  The  State  Judicial  Council  is  the 
policy-making  body  for  the  California 
judiciary,  euid  it  is  chaired  by  the  Chief 
Justice  of  the  Supreme  Court. 

During  my  tenure  on  the  Coxincil,  I  served  on 
the  M\inicipal  Court,  Court  Management, 
Strategic  Planning,  Rules,  and  Executive 
Committees.  I  resigned  from  the  Co\incil  when 
I  assumed  my  present  duties  as  a  United  States 
District  Judge  in  1994. 

Prior  to  my  appointment  to  the  Judicial  Council  I 
served  on  several  Coiincil  advisory  committees : 

•  Chair,  Judicial  Co\incil  Advisory  Committee  on 
the  eight-person  Municipal  Court  Civil  Jury 
Project,  1987  and  1988.  Appointed  by  Chief 
Justice  Malcolm  Lucas. 

•  Member,  Judicial  Covincil  Advisory  Committee  on 
Trial  Court  In^rovement  Fvmd,  1988.  Appointed 
by  Chief  Justice  Malcolm  Lucas . 
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•  Member,  Judicial  Coiincil  Advisory  Committee  on 
State  Trial  Court  Funding,  1990.  Appointed  by 
Chief  Justice  Malcolm  Lucas . 

•  Chair,  Executive  Committee  of  the  Los  Angeles 
MTinicipal  Court,  1988. 

•  Member,  Executive  Committee  of  the  Los  Angeles 
Municipal  Court,  1984,  1986  -  1989. 

•  Chair,  Los  Angeles  Coxinty  Municipal  Court 
Judges'  Association  (MCJA) ,  1990  -  1991. 

The  MCJA  is  a  statutorily  authorized 
association  of  the  Los  Angeles  Co\inty 
Municipal  Court  judges  through  which  the  188 
m\inicipal  court  judges  in  Los  Angeles  County'  s 
24  separate  judicial  districts  work  together 
on  issues  of  common  concern. 

•  Chair,  Los  Angeles  County  Municipal  Court 
Judges'  Association,  Marshal  Committee,  1986  - 
1988. 

•  Member,  California  Center  for  Judicial 
Education  and  Research,  New  Judge  Education 
Planning  Committee,  1988  -  1991. 

•  Member,  California  Center  for  Judicial 
Education  euid  Research,  Civil  Proceedings 
Bench  Book  Planning  Committee,  1990  to  July, 
1994. 

10.  OTHER  MEMBERSHIPS:  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  piiblic  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

The  Los  Angeles  County  Bar  Association  euid  the  Mexican- 
American  Bar  Association  engage  in  lobbying  activities  before 
the  California  Legislature  and  other  public  bodies.  The  State 
Judicial  Council  and  the  Municipal  Court  Judges  Association, 
of  which  I  was  a  former  member  regularly  lobbied  the  State 
Legislature . 

I  belong  to  the  following  additional  orgeuiizations : 

Hollywood-Los  Feliz  Jewish  Commiinity  Center 

1110  Bates  Ave. 

Los  Angeles,  CA   90027 

Member,  Board  of  Directors,  1992  to  Jemuary  1995 
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Los  Angeles  County  Bar  Association 

Alternative  Dispute  Resolution  Services,  Inc. 

617  S.  Olive  St. 

Los  Angeles,  CA   90014 

Member,  Board  of  Directors,  1993  to  June,  1996 

Public  Counsel 

3535  W.  6th  Street 

Los  Angeles,  CA  90020 

Current   Member,   Advisory   Committee   on   Strategic 

Planning. 

Past  Member,  Board  o£  Directors,  1984  -  1987 

11.  COURT  ADMISSION:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  mesibership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

State  Bar  of  California 
California  Supreme  Court 
December  1972 

United  States  District  Court 
Eastern  District  of  California 
1972 

United  States  District  Court 
Central  District  of  California 
1973 

United  States  Court  of  Appeals  for  the  Ninth  Circuit 
December  1975 

United  States  Supreme  Court 
May  1977 

12.  PUBLISHED  WRITINGS:  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  availeJsle  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

Speeches 

1.    October  24,  1994 
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Remarks   at   Induction   Ceremony,   United   States 
District  Court,  Los  Angeles,  CA 

2.  November  18,  1994 

Remarks  at  Induction  Ceremony  for  Municipal  Court 
Judges,  Los  Angeles  Municipal  Court 
Los  Angeles,  CA 

3.  November  18,  1994 

Remarks,  Mexican  Amerlceui  Bar  Association 
Law  Student  Awards  Dinner 

4.  April  1995 
"Diversity  on  the  Bench" 

The  Judge  Mario  G.  Olmos  Law  &  Cultural  Diversity 
Memorial  Lecture  Series 

U.C.  Berkeley  School  o£  Law  (Boalt  Hall) 
Berkeley,  CA 

Testimony  before  Leaialative  Committees 

5.  In  1992  &  1993  I  testified,  on  behalf  of  the  Los 
Angeles  M\inicipal  Court,  before  the  California 
Assembly  Judiciary  Committee  on  legislation  that 
would  have  restricted  defendants  in  leuidlord- tenant 
cases  from  asserting  various  affirmative  defenses 
unless  the  defendeuit  made  a  pre-trial  deposit  of 
the  amount  of  rent  in  dispute. 

6.  In  1991  I  testified,  on  behalf  of  the  Los  Angeles 
County  Municipal  Court  Judges  Association,  before 
the  California  Assembly  Judiciary  Committee  in 
favor  of  the  Trial  Court  Realignment  and  Efficiency 
Act  of  1991. 

7.  1987  I  testified,  on  behalf  of  the  Los  Angeles 
Municipal  Court,  before  the  California  Senate 
Judiciary  Committee  in  support  of  legislation  for  a 
pilot  project  authorizing  judicial  voir  dire  in 
criminal  cases. 

Continuing  Legal  &  Judicial  Education 

8.  November  &  December  1995 
Panel  Member 

Federal  Civil  Procedure  -  Recent  Developments 
Los  Angeles  County  Bar  Association 
Litigation  Section 
Los  Angeles,  Ca. 
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9.  July  1995  .,-,,-r  (r^. 
Panel  Member 

Litigating  Section  1983  Claims 
Callfoimla  Continuing  Legal  Education 
of  the  Bar  (CEB) 
Los  Angeles,  Ca.        ■- ;.  .i     •    ■< 

10.  April  1995 
Panel  Member 

Jury  Selection  &  Persuasion  In  the  '90s 
American  Bar  Association  West  Coast 
White  Collar  Crime  Committee 

11.  December  1994 
Panel  Member 
New  Judges  -  New  Rules 
Association  of  Business  Trial  Lawyers 
Los  Angeles,  Ca. 

12.  1983-1994 
While  a  state  court  judge  I  was  actively  Involved 
in  continuing  legal  education  for  judges  through 
the  California  Center  for  Judicial  Research  and 
Education  (CJER) .  I  lectured  on  California  civil 
procedure  for  judges  at  CJER's  Continuing  Judicial 
Studies  Program,  Judges  College,  and  New  Judges 
Orientation  Programs .  I  also  lectured  on  select 
civil  law  topics  at  CJER' s  Civil  Law,  and  M\inicipal 
Court  Institutes. 

HEALTH;   What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

Excellent 

Last  physical  examination;   November,  1995 

14.  JUDICIAL  OFFICE:  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a   description  of  the  jurisdiction  of  each  such  court. 

United  States  District  Judge 

Central  District  of  California 

Nominated  by  President  Clinton,  March  1993 

Confirmed  by  the  United  States  Senate,  June  15,  1994 

Appointed  by  President  Clinton,  June  16,  1994 

Oath  of  office,  July  11,  1994 

Municipal  Court  Judge 


13, 
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Los  Angeles  Mxiniclpal  Court 

Appointed  April  1981  by  Governor  Ednnind  G.  Brown,  Jr. 

Elected  Jtme  1982 

Re-elected  J\ine  1988 

Re-elected  June  1994 

Resigned,  July  11,  1994 

The  Municipal  Court  is  a  court  of  limited  jurisdiction. 
It  has  jurisdiction  over  all  misdemeanor  crimes  and  civil 
cases  in  which  the  amount  in  controversy  does  not  exceed 
$35,000.  The  Municipal  Court  also  conducts  all  felony 
preliminary  hearings. 

15.  CITATIONS:  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significeuit  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  were  not  officially 
reported,  please  provide  copies  of  the  opinions. 

(1)   OPINIONS 

[1]  Colello  V.  U.S.S.E.C.  908  F.Supp.  738  (CD.  Cal , 
1995) 

[2]  Securities  and  Exchange  Commission  v.  Cross 
Financial  Services.  Inc..  908  F.Supp.  718  (CD. 
Cal.  1995) 

[3]   U.S.  V.  White.  893  F.Supp.  1423  (CD.  Cal.  1995) 

[4]  Zero  Corporation  v.  Employers  Insurance  of  Wausau. 
No.  CV  94-3164-RAP  (CD.  Cal.  Dec.  16,  1994)  (Order 
granting  in  part  emd  denying  in  part  plaintiff's 
motion  for  summary  adjudication.) 

[5]  Richard  v.  City  of  Pasadena,  889  F.Supp.  384  (CD. 
Cal.  1995) 

[6]  Sentex  Systems.  Inc.  v.  Hartford  Ace.  &  Indem.  Co.. 
882  F.Supp.  930  (CD.  Cal.  1995) 

[7]  Beliveau  v.  Caras.  873  F.Supp.  1393  (CD.  Cal. 
1995) 

[8]   Pacifica  Corporation  v.  City  of  Camarillo. 
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149    Cal.App.3d   168    (1983) 

[9]       Carter  v.    Miinicipal   Court. 
149    Cal.App.3d   184    (1983) 

[10]  J.  Paul  Getty  Museum  v.  County  of  Los  Angeles. 
148  Cal.App.3d  600  (1983) 

(2)   REVERSALS 

[a]   District  Court  Orders  and  Judgments 

1.  In  Re  Grand  Jury  Proceedings  (Mora)  . 
71  P. 3d  723  (9th  Cir.  1995) 

I  ordered  a  witness  to  produce  certain 
corporate  documents  before  the  grand  jury.  As  the 
Ninth  Circuit  had  not  addressed  the  precise  issues 
raised  by  the  witness  I  relied  upon  the  most 
factually  euialogous  case.  In  Re  Grand  Jury  Siibpoena 
dated  November  12.  1991.  FJG  91-5  (MIA).  957  F.2d 
807  (11th  Cir.  1992) .  The  Ninth  Circuit  disagreed 
and  instead  adopted  the  contrary  reasoning  of  the 
Second  Circuit  Court  of  Appeal,  In  Re  Grand  Jury 
Subpoenas  Duces  Tecxim.  722  P. 2d  981  (2d  Cir.  1983)  . 
The  Ninth  Circuit  reversed  my  ruling  that  the  grauid 
jury  witness  was  in  conten^t  of  court  and  remanded 
the  case  for  further  proceedings  consistent  with 
the  decision  of  the  Second  Circuit. 

2.  Viam  Corp.  v.   Iowa  Export -Import 
c  Trading  Co . . 

84  P. 3d  424  (Ped.Cir.  1996). 

This  declaratory  relief  action  involved  a 
claim  of  patent  invalidity  and  non- infringement 
against  an  Italian  con^any  and  owner  of  the 
disputed  patent.  I  granted  the  Italicui  compeuiy' s 
motion  to  dismiss  for  lack  of  personal 
jurisdiction.  I  ruled  that  xinder  established  Ninth 
Circuit  law,  the  Italian  compamy  did  not  have 
sufficient  "minimum  contacts"  with  California  to 
assert  personal  jurisdiction  over  it.  I 
subsequently  dismissed  the  plaintiff's  action. 

The  Pederal  Circuit  reversed,  concluding  that 
the  Italiiui  con^iuiy' s  exclusive  distribution 
agreement  with  an  Iowa  corporation  established  a 
regular  distribution  channel  to  markets  throughout 
the  United  States,  including  California.  The  court 
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held  that  the  Italian  company' s  exploitation  of  the 
California  market,  through  its  exclusive 
distribution  agreement,  constituted  sufficient 
contacts  with  California  to  support  personal 
jurisdiction  under  the  Due  Process  Clause  of  the 
Fifth  Amendment. 

3.  Disenos  Artisticos  Industriales.  S.A.;  Lladro 
USA.  Inc.  V.  Costco  Wholesale  Corporation. 

97  F.3d  377  (9th  Cir.  1996). 

In  this  action  for  copyright  infringement 
\inder  section  602  of  the  Copyright  Act  I  granted 
stimmary  judgment  for  plaintiff  on  the  grounds  that 
the  copyright  ovmer  did  not  grant  either  express  or 
is^lied  authority  to  import  Lladro  figurines  into 
the  United  States.  The  judgment  enjoined  defendeuit 
from  selling  Lladro  figurines  at  its  discount 
retail  stores. 

The  Ninth  Circuit  reversed  my  judgment 
concluding  that  under  the  distribution  network 
established  by  the  copyright  owner,  the  copyright 
owner  impliedly  granted  authority  to  certain  buyers 
to  import  the  disputed  figurines  into  the  United 
States. 

4.  Jacobs  V.  Tremsocean  Entertainment,  99  F.3d. 
1146  (Table)  (9th  Cir.  1996)  (Unpublished 
disposition) . 

In  this  Individual  and  shareholder  derivative 
action  under  the  Copyright  and  Lanheun  Acts,  I 
dismissed  the  plaintiffs'  action  finding  that  the 
plaintiffs  could  not  state  a  claim  for  relief  as 
beneficial  owners  of  the  subject  copyright.  In 
essence,  I  concluded  that  the  plaintiffs  did  not 
have  standing  as  holders  of  an  unexercised  and 
expired  option  that  involved  the  copyright. 

The  Ninth  Circuit  reversed,  concluding  that  on 
the  facts  alleged,  plaintiffs  could  state  a  claim 
under  the  Copyright  Act  since  they  contended  that 
the  defendants  improperly  usurped  a  corporate 
opportunity  and  could  possibly  establish  beneficial 
ownership  in  the  copyright  by  virtue  of  a 
constructive  trust.  The  Ninth  Circuit  affirmed  the 
dismissal  of  the  Lanham  Act  claim. 

A  copy  of  the  Ninth  Circuit's  unpublished 
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opinion  is  attached. 

5.    HMT  Investment  Corporation  v.  Kupetz  (In  re 

Kahlenberg  Liimber  Compcuiv,  Inc.).  F.3d  

(Table)  (9th  Cir.  1996)  (Unpublished  disposition) . 

This  case  involved  eui  appeal  from  a  judgment 
of  the  bankruptcy  court  in  an  adversary  proceeding 
involving  a  claim  of  legal  malpractice  by  a 
creditor  of  the  debtor  against  the  attorney  for  the 
bankruptcy  trustee.  The  bankruptcy  court  denied 
the  creditor's  motion  to  remand  the  action  to  state 
court  finding  that  the  dispute  was  within  its  core 
jurisdiction.  The  bankruptcy  court  then  granted 
the  defendeuits'  motion  for  summary  judgment  after 
concluding  there  was  no  attorney- client 
relationship  between  the  creditor  and  the  trustee's 
attorney. 

The  creditor  appealed  to  the  district  court. 
I  affirmed  the  judgment  of  the  bankruptcy  court  in 
all  respects. 

The  Ninth  Circuit  affirmed  my  decision  that 
the  adversary  proceeding  was  within  the  bankruptcy 
court's  core  jurisdiction,  but  foxind  that  there 
were  material  triable  issues  of  fact  regarding  the 
existence  of  an  attorney-client  relationship.  The 
Ninth  Circuit  reversed  my  judgment  and  remanded  the 
matter  to  the  bankruptcy  court  for  further 
proceedings . 

A  copy  of  the  Ninth  Circuit's  iinpublished 
opinion  is  attached. 

[b]   Municipal  Co\irt  Orders  and  Judgements. 

Judgments  and  orders  of  mine  as  a  Los  Angeles 
Municipal  Court  judge  were  reviewed  by  the  Los  Angeles 
County  Superior  Court  Appellate  Department.  Since  the 
Appellate  Department  did  not  pviblish  meiny  opinions,  I  did 
not  keep  a  record  of  every  judgment  or  order  I  rendered 
in  which  a  party  sought  appellate  review.  The  following 
is  a  list  of  cases  I  cun  aware  of,  where  a  judgment  or 
order  I  issued  was  reversed. 


[1]   L.A.M.  Construction.  Inc.  v.  KRIZ. 
14  Cal.App.  4th  Supp.  1  (1993) 


12 


443 


Jan.  7,  1997 

In  this  action,  I  granted  a  motion  for  svunmary 
judgment,  ruling  that  an  action  to  enforce  a 
$23,999  mechanic's  lien  which  had  been  filed 
originally  in  the  Superior  Court  emd  was  later 
transferred  to  the  Miuiicipal  Court  had  not  been 
filed  timely  in  the  proper  court  as  required  by 
California  Civil  Code 

S  3144.  The  Appellate  Department  reversed,  holding 
that  the  action  was  filed  timely  under  Civil  Code  § 
3144  and  Code  of  Civil  Procedure  §  396. 

[2]   Vanitzian  v.  Shuoar.  L.A.M.C.  #89  K47115;  L.A.S.C. 
#BV18980  (1983) 

In  this  action  I  entered  judgment  for  the 
plaintiff  on  a  claim  for  \inpaid  overtime 
condensation.  Although  the  Appellate  Department 
affirmed  my  siibstantive  findings  and  rulings,  it 
reversed  with  instructions  to  recalculate  the 
amount  of  deunages  due  plaintiff. 

[3]   Senator  v.   Southern  Pacific  Ecmipment  Leasing. 
L.A.M.C.  #91  K13877,  L.A.S.C.  #BV19221  (1983) 

In  this  case,  I  sustained  a  demurrer  to 
plaintiff's  allegations  of  fraud  and  conspiracy 
against  several  of  the  defendemts  without  leave  to 
amend.  The  plaintiff  appealed,  and  the  Appellate 
Department  reversed,  holding  that  plaintiff's  fraud 
and  conspiracy  allegations  were  sufficient  to  state 
a  claim  for  relief. 

[4]   Galvez  v.   Los  Angeles  Unified  School  District, 
L.A.M.C.  #F3065,  L.A.S.C.  #A16305  (1985) 

In  this  personal  injury  action,  I  granted  a 
motion  for  summary  judgment  finding  that 
plaintiff's  action  was  barred  by  the  applicedsle 
statute  of  limitations.  The  Appellate  Department 
reversed,  finding  there  was  a  triable  issue  of 
material  fact  regarding  the  timeliness  of 
plaintiff's  action. 

[5]   Rogers   v.   Kelsev.   L.A.M.C.   #F32052,   L.A.S.C. 
#A16031  (1984) 

In  this  action  to  recover  unpaid  attorney' s 
fees,  I  granted  plaintiff's  motion  for  s\immary 
judgment.  In  accordance  with  local  court  rules,  I 
did  not  consider  the  defendant's  opposition  papers 
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which  were  filed  late.  The  Appellate  Department 
reversed,  finding  that  1  erred  in  not  considering 
the  defendauit's  opposition  papers. 

[6]   Vivas   V.   Southern   California   Rapid   Transit 
District.  L.A.M.C.  #F2562,  L.A.S.C.  #A16264  (1985) 

In  this  personal  injury  action,  I  granted  the 
defendant's  motion  for  siuonary  judgment  ruling  that 
as  a  matter  of  law,  the  defendeuit  bus  company  was 
not  negligent.  The  Appellate  Department  reversed 
finding  there  were  material  triable  issues  of  fact 
regarding  defendant's  negligence. 

[7]   Vega   v.   Olivarez.   L.A.M.C.   #F31314;   L.A.S.C. 
#A15813  (1983) 

In  this  action,  I  denied  defendcuit's  motion  to 
vacate  a  default  judgment.  On  appeal,  the 
Appellate  Department  reversed,  finding  that  the 
circumsteuices  which  led  to  defendeuit's  default 
constituted  excusable  neglect  within  the  meaning  of 
California  Code  of  Civil  Procedure  §  473. 

[8]   Castillo  V.  Friedman.  197  Cal.App,3d  Supp.  6  (1986) 

A  former  tencuit  claimed  her  former  Icuidlord 
obtained  her  wrongful  eviction  through  a  fraudulent 
misrepresentation  and  alleged  that  her  eviction 
violated  the  Los  Angeles  City  Rent  Stabilization 
Ordinance.  I  found  for  the  plaintiff,  and  the 
defendant  appealed.  The  Appellate  Department 
affirmed  on  the  liedsility  issue  auid  reversed  on  the 
measure  of  damages. 

Copies  of  the  unpublished  opinions  are  attached. 

(3)   SIGNXFICAMT  OPXNXONS  ON  FEDERAL  OR  STATE  CONSTITOTIONAL 
ISSUES 

1.  Colello  V.  U.S.S.E.C.  908  F.Supp  738  (CD.  Cal. 
1995) 

2.  U.S.  V.  White.  893  F.Supp.  1423  (CD.  Cal.  1995) 

3.  Richard  v.  City  of  Pasadena.  889  F.Supp.  384  (CD. 
Cal.  1995) 

4.  Carter  v.   Municipal  Court.   149  Cal.App.3d  600 
(1983) 
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5.  Los  Angeles  Times  v.  Comitv  of  Los  Angeles. 
No.  95-6972  (CD.  Cal .  Nov.  14,  1996) 

A  copy  of  the  unpublished  order  granting  sxunmary 
judgment  is  attached. 

6.  Bette  Page  v.  Something  Weird  Video.  No.  94-2327 
(CD.  Cal.  Dec.  3,  1996). 

A  copy  of  the  iinp\iblished  order  granting  s\ammary 
judgment  is  attached. 

16.  PUBLIC  OFFICS;  State  (chronologically)  any  p\ablic  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  emy  unsuccessful  candidacies  for 
elective  piiblic  office. 

None. 

17.  LEGAL  CAREER: 

a.    Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  cleric; 

Following  graduation  from  law  school,  I  did  not 
serve  as  a  judicial  law  clerk. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  never  practiced  law  as  a  sole  practitioner. 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  government  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each. 

•  August  1972  -  January  1974 

California  Rural  Legal  Assistance 
Delano /McFarland  Regional  Office 
629  Main  Street 
Delano,  CA   93215 
Staff  Attorney 

•  February  1974  -  October  1976 
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Western  Center  on  Law  and  Poverty 
3701  Wllshlre  Blvd.,  Suite  208 
Los  Angeles,  CA   90010 
Staff  Attorney 

October  1976  -  May  1981 

Legal  Aid  Foimdation  of  Los  Angeles 

1550  W.  Eighth  Street 

Los  Angeles,  CA   90017 

Senior  Co\insel,  October  1976  -  January  1978 

Director   of   Litigation,   January   1978 
December  1980 

Acting  Executive  Director  and  Director  of 
Litigation,  Jcmuary  1989  -  May  1981 

Blay  1981  -  July  1994 

Judge,  Los  Angeles  Municipal  Court 
110  N.  Grand  Avenue 
Los  Angeles,  CA   90012 

July,  1994  to  date 

United  States  District  Court  Judge 
Roybal  Federal  Building 
255  E.  Temple  Street,  Suite  760 
Los  Angeles,  CA   90012 


What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

Following  graduation  from  law  school  in  1972, 
I  was  hired  by  California  Rural  Legal  Assistance 
(CRLA) ,  a  federally  funded  rural  legal  services 
program.  I  worked  as  a  staff  attorney  in  CRLA' s 
McFarleuid/Deleuio  office  which  was  located  in  Kern 
County  in  California's  Sam  Joaquin  Valley. 
While  at  CRLA,  I  represented  low- income  individuals 
(many  of  whom  were  non-English  speaking  farm 
workers)  in  a  variety  of  civil  matters  before  state 
and  federal  courts,  and  administrative  bodies.  I 
also  worked  within  various  commiinity  groups  in  our 
local  service  area. 

In  Jamuary  1974,  I  left  CRLA  and   relocated  to 
Los  Angeles,  California.    At  that  time,  I  begem 
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working  for  the  Western  Center  on  Law  and  Poverty, 
a  federally  funded  legal  services  support  center 
for  Southern  California  Legal  Services  programs.  I 
was  ez^loyed  as  a  staff  attorney.  While  at  the 
Western  Center,  I  worked  on  cases  with  attorneys 
from  neighborhood  legal  services  offices.  I 
provided  advice  and  coxinsel  on  substcuitive  legal 
questions;  technical  assistance  on  litigation 
matters;  co-counsel  assistance  on  civil  cases  in 
state  £uid  federal  courts  at  both  the  trial  euid 
appellate  court  levels;  and  I  litigated  cases  on  my 
own  that  were  referred  by  attorneys  from  local 
legal  services  programs . 

In  October,  1976,  I  left  the  Western  Center  to 
work  for  the  Legal  Aid  Foundation  of  Los  Angeles  as 
a  Senior  Coiinsel.  As  a  Senior  Counsel,  my 
responsibilities  were  similar  to  those  I  had 
performed  at  the  Western  Center.  The  principal 
difference  was  that  I  worked  directly  for  a  local 
legal  services  program  that  en^loyed  40  attorneys 
in  branch  offices  throughout  the  City  of  Los 
Angeles.  In  1978,  I  became  the  Director  of 
Litigation  for  the  Legal  Aid  Foundation  of  Los 
Angeles.  In  that  capacity,  I  assumed 
responsibility  for  the  Fo\indation' s  overall 
litigation  efforts.  I  was  also  responsible  for 
supervising  the  program' s  senior  and  managing 
attorneys.  Throughout  those  years,  I  continued  to 
litigate  cases  involving  complex  legal  euid 
procedural  issues,  both  on  my  own  and  as  co-coiinsel 
with  other  Foundation  attorneys. 

In  January,  1981,  I  was  appointed  Acting 
Executive  Director  by  the  Foundation's  Board  of 
Directors.  As  Executive  Director,  I  was 
responsible  for  the  overall  administration  of  the 
program.  I  remained  in  this  position  iintil  my 
appointment  to  the  Los  Angeles  Municipal  Court  in 
May,  1981. 

As  a  Miinicipal  Court  Judge,  I  served  in  full- 
time  criminal,  civil,  and  administrative 
assignments.  In  the  13  years  I  served  as  a 
municipal  court  judge,  I  hamdled  hundreds  of 
criminal  and  civil  trials,  both  jury  and  non-jury. 
In  1983,  I  served  on  assignment  with  the  California 
Court  of  Appeal,  Second  Appellate  District, 
Division  7.  From  June  1993  until  the  time  of  my 
appointment  to  the  federal  district  court,  I  served 
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on  assignment  with  the  Los  Angeles  Superior  Court 
hearing  civil  juiry  trials. 

As  a  United  States  District  Court  Judge  since 
July  of  1994,  I  have  managed  my  own  civil  euid 
criminal  calendars.  These  include  civil  and 
criminal  law  and  motion  matters,  complex  civil  and 
criminal  jury  trials,  civil  court  trials  and 
bankruptcy  appellate  proceedings. 

Describe  your  typical  former  clients,  euid  mention 
the  areas,  if  euiy,  in  which  you  have  specialized. 

The  typical  clients  I  represented  while 
working  for  federally- funded  legal  services 
programs  were  individuals  whose  incomes  fell  below 
the  federally- established  poverty  guidelines.  Meuiy 
of  the  clients  I  represented  were  African  Americcui, 
Hispanic,  and  non-English  speaking  individuals. 
I  did  not  specialize  in  any  one  area  of  the  law. 
My  primary  interest  was  con^lex  civil  litigation  in 
state  and  federal  courts  at  the  trial  and  appellate 
court  levels . 

Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?  If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

I  appeared  in  court  regularly  \intil  I  became 
Executive  Director  of  the  Legal  Aid  Fo\indation  of 
Los  Angeles.  While  Executive  Director,  I  made 
occasional  court  appeareuices . 

What  percentage  of  these  appeareuices  was  in: 

(a)  federal  courts;   30% 

(b)  state  courts  of  record;   70% 

(c)  other  courts 

What  percentage  of  your  litigation  was 

(a)  civil     100% 

(b)  criminal     0% 

State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  them  settled) , 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  coiinsel. 
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Approximately  10  cases  as  associate  counsel 
and  15  cases  as  sole  counsel. 

5.   What  percentage  of  these  trials  was: 

(a)  jury;        0% 

(b)  non-jury;  100% 

18.  LITIGATION;  Describe  the  ten  most  significsmt  litigated 
matters  which  you  personally  handled.  Give  the  citations,  i£ 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  svibstance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation 

(b)  the  name  of  the  court  and  the  name  of  the 
judge  or  judges  before  whom  the  case  was 
litigated;  and 

(c)  the  individual  names,  addresses,  euid  telephone 
numbers  of  co-counsel  and  of  principal  counsel 
for  each  of  the  other  parties . 

(1)  Chavez-Salido  v.  Cabell.  427  F.Supp.  158  (CD. 
Cal.  1977)  (3-Judge  Court),  vacated  and  remanded 
436  U.S.  901  (1978);  Opinion  on  remand,  490  F.Supp. 
984  (CD.  Cal.  1980);  reversed,  454  U.S.  432 
(1982)  . 

In  this  action,  the  plaintiffs,  all  of  whom 
were  lawful  resident  aliens,  were  denied  employment 
as  deputy  Los  Angeles  County  probation  officers 
because  they  were  not  United  States  citizens. 

The  plaintiffs  challenged  the 
constitutionality  of  the  statutory  citizenship 
requirement,  California  Government  Code  5  1041(a), 
on  equal  protection  gro\inds.  Although  the  three - 
Judge  Federal  District  Court  declared  the  statute 
unconstitutional  as  a  violation  of  the  Fourteenth 
Amendment,  the  United  States  Supreme  Court 
reversed.  Subsequently,  the  relevant  state 
statutes  were  amended  to  allow  resident  aliens  who 
have  applied  for  United  States  citizenship  to  be 
employed  as  deputy  probation  officers. 

In   this   action   I   represented   the   three 
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plaintiffs.  I  was  sole  coxmsel  throughout  all 
proceedings  except  the  final  argument  before  the 
United  States  Supreme  Court.  (I  did  not  argue  this 
case  before  the  U.S.  Supreme  Court  because  at  the 
time  of  oral  argument,  I  was  a  municipal  court 
j  udge . ) 

Judge ; 


Senior  U.S.  District  Judge  Irving  Hill 
Central  District  of  California 
312  N.  Spring  Street  -''        '' 

Los  Angeles,  CA   90012 

Co-Counsel;  ' 

Mary  S.  Burdlck,  Esq. 
Supreme  Court  Appellate  Proceedings 
1981  -  1982 

Western  Center  on  Law  £uid  Poverty 
3701  Wilshire  Blvd.,  Suite  208 
Los  Angeles,  CA   90010 
(213)  487-7211,  ext.  27 

Defendant's  Attorney; 

Hon.  Phillip  H.  Hickok 
Los  Angeles  Superior  Court 
Dept.  T 

12720  Norwalk  Blvd. 
Norwalk,  CA   90650-3188 
(310)  603-7211 

(2)   Rank  v.  Nimmo.  460  F.  Supp.  920  (CD.  Cal .  1978); 
reversed,  677  F.2d  692  (9th  Cir.  1982)  . 

The  plaintiff  in  this  case  was  a  Korecua  War 
veteran  who  had  financed  the  purchase  of  his  home 
with  a  VA  guaranteed  home  loan.  When  he  was  laid 
off  from  work  in  the  early  seventies,  he  was  \inable 
to  make  his  mortgage  payments .  The  lender 
foreclosed  and  Initiated  eviction  proceedings.  He 
then  sought  help  from  a  local  legal  services 
program. 

This  case  involved  the  obligation  of  the 
Veterans  Administration  to  service  the  plaintiff's 
VA-guaranteed  home  loan  so  that  he  could  avoid 
foreclosure  and  retain  his  home.  The  district 
court  held  that  the  VA  failed  to  meet  its  statutory 
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and  regulatory  obligations  emd  set  aside  the 
foreclosure  sale  of  the  veteran's  home.  The  Ninth 
Circuit  reversed  finding  the  plaintiff  could  not 
state  a  private  cause  of  action  under  the 
applicedsle  statutes  and  regulations. 

I  represented  the  plaintiff  in  this  action.  I 
filed  the  action  and  acted  as  lead  counsel  \intil  I 
left  the  Western  Center  on  Law  and  Poverty. 
Thereafter,  Richard  Rothschild  and  I  served  as  co- 
counsel.  (I  did  not  argue  this  case  before  the 
Ninth  Circuit  because  at  the  time  of  oral  arg\ament 
I  was  a  miinicipal  court  judge.) 

Judge ; 

Senior  U.S.  District  Judge  Laughlin  Waters 
Central  District  of  California 
Roybal  Federal  Building 
255  E.  Temple  Street 
Los  Angeles,  CA   90012 

Defendant's  Attorney; 

Barry  Trilling,  Esq. 
Pepper,  Hamilton  &  Scheetz 
1  Mellon  Bank  Center 
50th  Floor 

Pittsburgh,  PA   15219 
(412)  454-5000 

Co-Co\insel; 

Richard  Rothschild,  Esq. 
Western  Center  on  Law  and  Poverty 
3701  Wilshire  Blvd.,  Suite  208 
Los  Angeles,  CA   90010 
(213)  487-7211 

3.    Muraia  v.  Municipal  Court.  15  Cal.3d  286  (1975) 

In  this  consolidated  criminal  action,  we 
represented  a  nvimber  of  individuals  who  were 
charged  with  minor  misdeme2uior  offenses  while 
participating  in  a  farm  workers'  strike  in  Kern 
Covmty,  California.  Defendemts  were  arrested 
solely  because  of  their  involvement  in  the  strike 
and  sought  to  assert  discriminatory  enforcement  of 
the  law  as  an  affirxiative  defense.  The  trial  court 
found  that  the  defendants  made  a  prima  facie 
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showing  of  discriminatory  enforcement  of  the  law, 
but  ruled  that  the  defendeuits  could  not  raise  this 
defense.  The  Court  of  Appeal  and  the  California 
Supreme  Court  held  that  the  defendants  could  assert 
discriminatory  enforcement  of  the  law  as  an 
affirmative  defense.  The  Kern  County  District 
Attorney's  office  then  dismissed  the  charges 
against  all  the  def endeuits . 

I  handled  this  case  through  the  Court  of 
Appeal  proceedings  with  co-counsel  Ken  Rice  and 
Miguel  Garcia. 

We  represented  the  defendants  in  this  action. 

Judge: 

Hon.  Gerald  Davles,  Ret'd. 
Kern  County  Superior  Court 
1415  Truxton  Avenue 
Bakersfield,  CA   93301-5216 

Co-Counsel; 

Ken  Rice,  Esq. 

215  North  Lincoln  Street 

Box  520 

Santa  Maria,  CA   93456 

(805)  925-2611 

Miguel  F.  Garcia,  Esq. 
5842  Beverly  Blvd. 
Los  Angeles,  CA   90022 
(213)   723-1890 

People's  Attomev! 

Kern  Co\anty  District  Attorney's  Office 
Bakersfield,  CA 
(805)  861-2421 

Civil  Service  Comm.  v.  Superior  Court  (Price) . 
63  Cal.App.3d  627  (1977) 

In  this  action,  the  Coiinty  of  Los  Angeles  had 
terminated  plaintiff's  employment  for  misconduct. 
He  appealed  to  the  Los  Angeles  County  Civil  Service 
Commission,  but  after  an  evidentiary  hearing,  his 
termination  was  affirmed.  He  then  sought  judicial 
review.   He  could  not,  however,  afford  the  cost  of 
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the  administrative  hearing  trauiscript. 

Because  the  termination  o£  plaintiff's 
employment  involved  a  vested  right  under  California 
law  and  independent  judicial  review,  the  trial 
court,  upon  plaintiff's  motion,  ordered  the  Civil 
Service  Commission  to  prepare  a  treuiscript  of  the 
administrative  hearing  at  its  own  expense.  The 
Commission  then  sought  appellate  review.  The  Court 
of  Appeal  reversed. 

Although  the  Court  of  Appeal  denied  relief, 
the  Legislature  ultimately  amended  California  Code 
of  Civil  Procedure  section  1094.5  to  allow  an 
administrative  agency  to  furnish  the  trial  court 
with  a  copy  of  the  administrative  record  at  its 
expense. 

I  represented  the  plaintiff  in  the  superior 
euid  appellate  courts.  Georgia  Frcoiklin  was  co- 
counsel  . 

Judge ! 

Hon.  Norman  Dowds,   Ret'd. 
Los  Angeles  Superior  Court 
110  No.  Grand  Ave. 
Los  Angeles,  CA   90012 

Defendeuit's   Counsel;  ^- 

Principal  Deputy  Coiinty  Coxinsel 

David  L.    Muir,    Esq. 

500  W.  Temple  St.,  Suite  648 

Los  Angeles,  CA   90012 

(213)  974-1876 

Co-Counsel; 

Georgia  Freuiklin,  Esq. 
944  15th  Street,  #2 
Santa  Monica,  CA   90403 
(310)  394-3936 

Ponce  V.  City  of  Tulare.  Tulare  Co\inty  Superior 
Court,  Civ.  No.  74-581  (filed  1/29/73) 

In  this  employment  discrimination  action  vmder 
42  U.S.C.  section  1981,  a  group  of  Black  and 
Mexican-American  plaintiffs  challenged  the  hiring 
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euid  promotional  practices  o£  the  City  o£  Tulare. 
The  Superior  Court  fovmd  intentional  discrimination 
by  the  City  against  Black  and  Mexican-Americcui 
applicants  and  employees  in  phase  one  of  the  trial 
and  awarded  damages  in  phase  two.  The  trial  court 
also  awarded  attorneys'  fees  under  42  U.S.C. 
section  1988. 

Prom  1978  through  1978,  I  was  one  of  the  trial 
attorneys  in  the  first  phase  of  the  case.  My  co- 
counsel  were  Tomas  Olmos  and  David  Bryson. 

Judge ; 

Hon.  Leonard  Ginsburg  (deceased) 
Tulare  County  Superior  Court 
County  Civic  Center 
Visalia,  CA   93291-4593 

Co-Counsel! 

David  Bryson,  Esq.  (phase  I) 
National  Housing  Law  Project 
2201  Broadway,  #815 
Oakland,  CA   94612 
(510)  251-9400 

Tomas  Olmos,  Esq.  (phase  I) 

6300  Wilshire  Blvd.  #1500 

Los  Angeles,  CA  90048  - 

(213)   653-6530 

Defendant ' s  Attorneys ; 

John  Berryhill,  Esq.  (deceased) 
Tulare,  CA 

Louie  La  Rose,  Esq.  (deceased) 
Visalia,  CA 


Tonaol  V.  Userv.  Civ.  No.  76-100-WTS  (N.D.  Cal . , 
judgment  entered  2/1/77),  aff'd  in  part  and  rev'd 
in  part,  601  F.2d  1091  (9th  Cir.  1979) 

This  was  a  nationwide  class  action  under  the 
Emergency  Unemployment  Compensation  Act  of  1975 
which  challenged  former  20  C.F.R.  §  618.15  (a)  and 
(f ) .  This  regulation  prohibited  states  from 
applying  their  unen^loyment  insurance  waiver  of 
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overpayment  provisions  to  overpayments  o£  Federal 
Supplement  Benefits  (FSB) .  The  district  court 
entered  judgment  on  behalf  of  the  plaintiffs 
declaring  the  regulations  inconsistent  with  the 
federal  statute.  The  district  court  denied 
plaintiffs'  request  for  attorneys'  fees  under  42 
U.S.C.  §  1988  on  the  grounds  that  plaintiffs' 
action  did  not  state  a  claim  for  relief  under  42 
U.S.C.  §  1983.  On  appeal,  the  Ninth  Circuit 
affirmed  the  judgment  on  the  merits  and  reversed 
the  district  court's  denial  of  attorneys'  fees.  On 
the  attorneys'  fees  issue,  the  Ninth  Circuit  held 
that  a  deprivation  of  rights  secured  by  federal 
statutory  law  could  be  enforced  under  42  U.S.C. 
S  1983. 

We  represented  the  plaintiffs.  Richard  M. 
Pearl  and  I  were  co-counsel.  I  was  responsible  for 
the  class  certification  proceedings. 

Judge: 

U.S.  District  Court  Judge  William  Orrick 
Northern  District  of  California 
450  Golden  Gate  Avenue 
Scm  Fremcisco,  CA   94102 

Defendant's  Attorney; 

William  T.  McGlvem,  Jr.,  Esq. 
Assistant  U.S.  Attorney 
San  Francisco,  CA 
(415)  556-5718 

Co-Counsel; 

Richard  M.  Pearl,  Esq. 
685  Market  Street,  #690 
Sam  Francisco,  CA   94105 
(415)  243-9912 

Ponce  V.  Housing  Authority  of  Tulare  County.  389 
F.Supp.  625  (E.D.  Cal.  1973) 

In  this  case,  we  represented  tenants  who 

opposed  the  in^osltlon  of  a  project-wide  rent 

Increase  in  a  Farmers  Home  Administration  low 
Income  housing  project. 

This  case  established  the  due  process  rights 
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o£  low- income  tenants  residing  in  Fanners  Home 
Administration- finzuiced  housing  projects  to  receive 
adveuice  notice  and  an  opportunity  to  be  heard 
before  the  imposition  o£  project-wide  rent 
increases. 

>  We  represented  individual  teneints  as  well  as  a 
tenants'  union  in  their  efforts  to  secure 
meeuiingful  participation  in  the  decision  to 
increase  rents. 

Richard  M.  Pearl  euid  I  were  co-counsel. 

Trial  Judge ; 

U.S.  District  Judge  Thomas  J.  McBride 

Eastern  District  of  California 

650  Capitol  Mall 

Sacramento,  CA   95814  ^> 


Co-Counsel;  _  :! 

Richard  M.  Pearl,  Esq. 
685  Market  Street,  #690 
Scm  Francisco,  CA   94105 
(415)  243-9912 

Defendant's  Attorney  .    - 

Lloyd  Hicks,  Esq. 
119  S.  Church  Street 
Visilia,  Ca   93279 
(209)  733-1065 

Johnson  v.  Marshall.  Civ.  No.  76-4015-F  (CD.  Cal., 
partial  consent  judgment  entered  7/20/78,  final 
judgment  entered  3/21/79) 

In  this  action,  the  plaintiff  was  siumoarily 
terminated  from  Los  Angeles  County's  Comprehensive 
Employment  and  Training  Act  (CETA)  program. 
Contrary  to  Department  of  Labor  regulations,  she 
was  denied  any  opportunity  to  contest  her 
termination . 

This  case  sought  to  compel  Los  Angeles  County 
to  implement  a  grieveuice  procedure  for  persons 
employed  by  the  County  as  required  by  the 
Comprehensive  Employment  and  Training  Act  of  1976 
(CETA)  .   The  class  action  aspects  of  this  case  were 
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resolved  by  a  partial  consent  decree  whereby  the 
County  agreed  to  implement  the  required  grievance 
procedures  and  to  provide  discharged  CETA 
participants  with  the  opportunity  to  request  a 
hearing  to  contest  their  termination.  The 
additional  claims  o£  the  named  plaintiff  as  well  as 
her  request  for  cui  award  of  attorney' s  fees  \jnder 
42  U.S.C.  U  1988  were  rejected  by  the  district 
court . 

In  an  unpublished  Memorandum  Opinion,  the 
Ninth  Circuit  affirmed  the  district  court's 
judgment  with  respect  to  the  plaintiff's  individual 
claims  but  reversed  the  denial  of  attorney  fees 
under  42  U.S.C.  S  1988  for  the  work  performed  in 
connection  with  the  consent  decree. 

We  represented  the  plaintiff.  Sandra  Pettit, 
Michael  Wine  and  I  were  co-counsel. 

Judge ; 

Judge  Warren  J.  Ferguson 
Ninth  Circuit  Court  of  Appeals 
500  Federal  Building 
34  Civic  Center  Plaza 
Santa  Ana,  CA   92701 

Co-Counsel; 

Seuidra  Pettit,  Esq. 
221  E.  Glenoaks  Blvd. 
Glendale,  CA   91207 
(818)  546-1631 

Michael  Wine,  Esq. 

P.O.  Box  91564 

City  of  Industry,  CA   91715-1564 

(818)  333-7029 

Defendemt's  Attorney; 

Kathy  Tooks  Vaughns 

University  of  Maryland 

School  of  Law 

500  W.  Baltimore  St.,  Room  230 

Baltimore,  MD   21201 

(410)  706-7069 

Joe  Ben  Hudgens,  Esq. 
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Deputy  County  Counsel 

500   W.    Tes^le   St.,    #648 

Los  Angeles,  CA   90012  ... 

(213)  526-6158 

9.    Mavorauin-Cedcmo  v.   Fink.   Civ.   No.   78-1429-LEW 
(filed  4/13/78  CD.  Cal.) 

This  action  challenged  the  constitutionality 
of  former  19  U.S.C.  §  1594  which  allowed  U.S. 
Customs  officials  to  seize  vehicles  as  security  for 
payment  of  a  penalty  assessed  under  19  U.S.C.  § 
1549  and  146Q  without  notice  and  without  an 
opportunity  to  be  heard.  Shortly  after  this  case 
was  filed,  the  U.S.  Customs  Service  changed  its 
procedures  to  provide  for  notice  and  a  prompt 
opportxinity  to  contest  the  seizure  of  a  vehicle. 
The  district  court  denied  class  certification. 
Thereafter,  the  case  settled  with  plaintiff  Cedano 
receiving  his  car  and  $500,  and  plaintiff  Hirales 
receiving  $900.  Despite  the  nominal  settlements, 
this  case  was  one  of  the  precipitating  factors 
leading  the  U.S.  Customs  Service  to  change  its 
regulations  to  ensure  due  process  safeguards  for 
owners  of  seized  vehicles.  I  was  solely 
responsible  for  this  case. 

Judge: 

Senior  U.S.  District  Judge  Laughlin  Waters 
Central  District  of  California 
255  E.  Temple  Street 
Los  Angeles,  CA   90012 

Defendant's  Attorney; 

Hon.  Stephen  D.  Petersen 

(Former  Assist£uit  United  States  Attorney) 
Los  Angeles  Superior  Court 
Northwest  District  -  Van  Nuys 
6230  Sylmar  Ave. 
Van  Nuys,  CA   91401 

(818)  374-3104 

10    Fair  V.  Hills.  Civ.  No.  75-2455-DWW  (filed  7/18/75, 
dismissed  12/76  CD.  Cal.) 

This  action  involved  a  challenge  to  the  bulk 
sale  of  160  FHA  repossessed  homes  in  Szui 
Bernardino,   California   by   the   United   States 
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Department  of  Housing  and  Urbsm  Development.  The 
district  court  enjoined  the  private  developers  from 
rehabilitating,  selling,  or  in  any  way  disposing  of 
the  160  homes  without  taking  certain  steps  to 
ensure  the  viability  of  the  proposed  development. 
This  case  was  significant  because  the  160 
repossessed  homes  were  located  in  a  low- income 
neighborhood  in  San  Bernardino.  The  plaintiffs 
sought  to  compel  HDD  to  in^jose  certain  conditions 
on  the  bulk  sale  that  would  ensure  the  success  of 
the  private  redevelopment  project.  After  the 
district  court's  ruling  on  the  preliminary 
injunction,  the  case  settled. 

We  represented  the  plaintiffs  in  this  case. 
Mary  Burdick  and  I  were  co-counsel. 

Judge ! 

Senior  U.S.  District  Judge  David  W.  Williams 
Central  District  of  California 
255  E.  Temple  Street 
Los  Angeles,  CA   90012 

Co-Coiinga1  • 

Mary  S.  Burdick,  Esq. 

Western  Center  on  Law  euid  Poverty 

3701  Wilshire  Blvd.,  Suite  208 

Los  Angeles,  CA   90010 

(213)  487-7211,  ext.  27 

Defendant's  Attomfty' 

Leland  Stark,  Esq. 
9454  Wilshire  Blvd.,  #900 
Beverly  Hills,  CA   90212 
(310)   278-6750 

In  addition  to  the  above -referenced  attorneys,  the 
following  is  a  list  of  attorneys  and  judges  who  are 
familiar  with  my  judicial  work: 

1.    Hon.  Aviva  K.  Bobb 

Los  Angeles  Superior  Court 

111  N.  Hill  Street 

Dept.  82 

Los  Angeles,  CA   90012 

(213)  974-5883 
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Hon.  Edward  Ferns 
Los  Angeles  Superior  Court 
Department  133 
210  West  Ten^le  Street 
Los  Angeles,  CA   90012 
(213)  974-5783 

Barton  C.  Gaut,  Esq. 
Bert,  Bert  &  Grieger 
400  Mission  Square 
3750  University  Ave. 
Riverside,  CA  92502 
(909)  686-1450 


4.  Beth  Jay 
Legal  Director 
Chief  Justice's  Staff 
303  2nd  Street 

San  Francisco,  CA   94107-1317 
(415)  396-9414 

5.  Haywood  Kaiser,  Esq. 
Mitchell,  Slberberg  &  Knupp 
1137  West  Olyn^jlc  Blvd. 

Los  Angeles,  CA   90064 
(310)  312-2000 

6.  Raoul  Kennedy,  Esq. 
Crosby,  Heafy,  Roach  &  May 
1999  Harrison  Street 

P.O.  Box  2084 

Oakland,  CA   94604-2084    -. 
(510)  763-2000 

7.  Louise  La  Mothe,  Esq. 
Rlordan  &  McKlnzle 

300  S.  Grand  Ave.,  29th  Fl. 
Los  Angeles,  CA  90071 
(213)  629-4824 

8.  Nora  Meuiella 

United  States  Attorney 
Central  District  of  California 
312  N.  Spring  St. 
Los  Angeles,  Ca 
(213)  894-2401 

9.  Carol  Meeden,  Esq. 
Callahan,  Blaine  &  Williams 
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18800  Von  Kamum  Ave.,  Ste.  800 
Irvine,  CA   92715 
(714)  553-1155 

10.  Lee  Ann  Meyer,  Esq. 
Bridges  &  McCormick 

3750  University  Ave.,  Ste.  240 
Riverside,  Ca.  92501 
(909)  682-2760  -  Work 

11.  J.  David  Oswalt,  Esq. 
Quinn,  Kully  &  Morrow 
520  S.  Grand  Ave. 
Eighth  Floor 

Los  Angeles,  CA   90071-2608 
(213)  622-3799 

12.  Eskel  H.  Solomon,  Esq. 
Deputy  City  Attorney 
1700  City  Hall  East 
200  N.  Main  Street 
Los  Angeles,  CA   90012 
(213)  485-0735 

13.  Michael  Stem 

445  S.  Figueroa,  Ste.  2222 
Los  Angeles,  CA   90012 
(213)  624-2969 

19.  LEGAL  ACTIVITIBS:  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question;  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived) . 

During  the  years  I  worked  in  legal  services,  my  "legal 
activities"  primarily  involved  civil  litigation.  Many  of  the 
cases  I  worked  on  settled  prior  to  trial,  emd  several  of  the 
more  significant  ones  are  described  above.  Litigating  cases, 
however,  was  not  the  only  legal  activity  I  pursued.  As 
Director  of  Litigation  of  the  Legal  Aid  Foundation  of  Los 
Angeles,  it  was  my  responsibility  to  provide  overall  direction 
for  the  Legal  Aid  Foimdation's  legal  work.  This  involved 
setting  program  priorities  in  consultation  with  the  client 
community  and  program  staff,  and  then  ensuring  that  the 
Foundation's  resources  were  devoted  to  in5>lementing  the 
established  priorities. 
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In  the  years  that  I  have  been  a  judge,  I  have  worked  on 
a  number  of  issues  to  In^rove  the  administration  o£  justice. 
As  Presiding  Judge  of  the  Los  Angeles  M\inicipal  Court  in  1988, 
I  started  the  Court's  attempt  to  implement  a  criminal  trial 
delay  reduction  program.  I  also  developed  a  program  to 
improve  the  Court's  use  of  Temporary  Judges  (attorneys 
appointed  to  act  as  ten^orary  judge  for  a  limited  time)  by 
requiring  training,  supervision  cuid  monitoring  of  their  work. 
I  also  supported  a  number  of  projects  that  sought  to  achieve 
greater  judicial  cooperation  between  the  Municipal  and 
Superior  Courts  in  Los  Angeles  County. 

As  Chair  of  the  Los  Angeles  Municipal  Court  Judges' 
Association  (MCJA) ,  I  testified  before  the  Legislature  in 
support  of  legislation  that  required  greater  cooperation  and 
joint  utilization  of  resources  between  the  Mxinicipal  euid 
Superior  Courts.  . ;  ,: 

As  Supervising  Judge  of  the  Los  Angeles  Mvmicipal  Court's 
civil  judges,  I  instituted  a  civil  trial  court  delay  reduction 
project.  This  resulted  in  a  major  change  in  the  way  the  Court 
calendared  civil  cases.  Under  this  new  system  the  court 
converted  its  master  calendar  system  to  a  direct  "federal 
style"  system;  estedslished  an  arbitration  and  settlement 
conference  program;  and  implemented  a  computerized  tracking 
system  for  all  general  civil  cases.  As  a  result  of  this 
program,  the  Court  eliminated  considerable  delay  in  the  time 
it  took  to  resolve  civil  cases. 

In  addition  to  my  past  involvement  in  judicial 
administration,  I  was  also  active  in  judicial  education  with 
the  California  Center  for  Judicial  Education  and  Research 
(CJER) .  I  taught  civil  law  and  procedure  to  many  judges 
throughout  California  at  numerous  judicial  education  programs 
sponsored  by  CJER.  Through  my  involvement  with  CJER,  I  sought 
to  share  my  experience  with  other  less  experienced  judges  as 
well  as  to  improve  my  own  legal  knowledge. 

Finally,  from  1991  to  1994,  I  had  the  opportunity  to 
serve  on  the  State  Judicial  Council,  the  policy-making  body 
for  the  California  judiciary.  I  served  at  a  time  when 
significant  change  was  taking  place  within  California's  trial 
court  system.  I  was  an  active  participant  In  the  Council  tuid 
supported  such  court  reform  measures  as  trial  court  delay 
reduction,  unification  and  consolidation  of  the  trial  courts, 
state  trial  court  funding,  and  greater  planning  by  the  Council 
to  address  the  future  needs  of  the  California  judiciary  £uid 
the  state's  increasingly  diverse  population. 

As  a  United  States  District  Judge,  I  have  been  active  in 
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the  Central  District's  Case  Management  and  Assignment,  and 
Automation  Committees.  I  have  also  participated  in  continuing 
legal  education  programs  for  the  Bar  by  speaking  at  programs 
sponsored  by  the  Los  Angeles  Coxinty  Bar  Association's 
Litigation  Section  (Federal  Civil  Procedure  Recent 
Developments:  November  &  December  1995) ;  California  Continuing 
Education  of  the  Bar  (CEB)  (Litigating  Section  1983  Claims, 
July  1995) ;  American  Bar  Association  White  Collar  Crime  West 
Coast  Committee  (Jury  Selection  &  Persuasion  in  the  '90s, 
April  1995)  and  Association  of  Business  Trial  Lawyers  (New 
Judges  -  New  Rules,  December  1994) . 


II.   FIN2\NCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  Income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

As  a  Los  Angeles  County  Miinicipal  Court  Judge,  I  was 
allowed  to  participate  in  the  County's  Tax  Deferred  Savings 
Plan  (401K)  and  Deferred  Compensation  programs.  When  I 
resigned  my  m\inlcipal  court  position,  I  was  able  to  traxisfer 
my  401k  savings  to  an  Individual  Retirement  Account.  Since  I 
was  not  cJsle  to  transfer  my  deferred  compensation  to  eui  IRA 
account,  I  elected  a  delayed  distribution  that  begins  in  2002. 
The  current  market  value  of  my  deferred  compensation  is 
approximately  $45,000. 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  cuid  flneuicial  arrangements  that  are  likely  to 
present  potential  conf licts-of-lnterest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

All  of  my  fineuicial  investments  are  in  stock  mutual  funds 
managed  by  Fidelity  Investments.  Accordingly,  I  do  not 
emticipate  any  conflict-of-interest  problems.  The  only 
possible  conflict  of  interest  would  be  if  I  were  assigned  a 
case  where  IBM,  my  wife's  former  employer,  is  a  party  to  the 
action.  If  this  happened,  I  would  recuse  myself  from  the 
case.  In  the  event  of  any  other  potential  conflict  of 
interest,   however,   I  would  follow  euid  comply  with  the 
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guidelines  for  the  Code  of  Judicial  Conduct  for  the  federal 
judiciary. 

Do  you  have  any  plans,  commi  tments ,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

No. 

List  sources  and  amoiints  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more.  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report  required  by  the 
Ethics  in  Government  Act  of  1978  may  be  substituted  here.) 

A  copy  of  my  initial  Financial  Disclosure  Report  is 
attached. 

Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

See  attached  form  with  schedules. 

Have  you  ever  held  a  position  or  played  a  role  in  a  political 
cas^algn?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
titles  and  responsibilities. 

No. 


III.  GENERAL  POLICY 

An  ethical  consideration  xinder  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvauitaged. "  Describe  what  you  have  done  o 
fulfill  these  responsibilities,  listing  specific  Instances  and 
the  amount  of  time  devoted  to  each. 

I  fully  appreciate  the  ethical  consideration  set  forth  in 
Canon  2  in  the  ABA' s  Code  of  Professional  Responsibility.  As 
my  response  to  Question  No.  17  indicates,  from  the  time  I 
graduated  from  law  school  until  my  appointment  to  the 
municipal  court,  I  represented  disadvantaged  individuals.  I 
sought  to  provide  quality  representation  to  low  income 
Individuals  who  could  not  afford  to  hire  private  attorneys. 
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As  a  judge,  I  have  sought  to  demystify  the  state  auid 
federal  judicial  systems  by  taking  time  to  explain  how  the 
system  works  to  unrepresented  litigants,  jurors  and  those  who 
visit  the  courthouse.  I  have  also  spoken  to  students  at  local 
schools  and  to  students  who  visit  the  courthouse. 

The  Americsui  Bar  Association's  commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  --  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.  What  have 
you  done  to  try  to  change  these  policies? 

No. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  ceuididates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recoimnend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 

Yes.  However,  neither  of  the  judicial  selection 
committees  esteJalished  by  Senators  Barbara  Boxer  or  Dianne 
Feinstein  were  involved  in  my  nomination  to  the  Ninth  Circuit 
Court  of  Appeals . 

In  November  1995,  I  was  contacted  by  the  White  House 
Counsel's  Office  £ind  informed  that  I  was  under  consideration 
for  nomination  to  the  Ninth  Circuit  Court  of  Appeals.  I  was 
also  informed  that  my  name  would  be  sent  to  the  Federal  Bureau 
of  Investigation  (FBI)  for  a  background  investigation  cuid  to 
the  Americeui  Bar  Association  (ABA)  for  soi  evaluation  of  my 
qualifications.  I  was  then  sent  several  questionnaires  and 
forms  to  complete  for  the  FBI,  ABA,  Justice  Department,  emd 
Senate  Judiciary  Committee. 

I  was  subsequently  interviewed  by  the  FBI  and  ABA,  suid 
spoke  by  telephone  on  several  occasions  with  representatives 
of  the  White  House  Counsel's  Office. 

In  late  November  1996,  I  was  formally  advised  by  the 
Administration  that  the  104th  Congress  failed  to  act  on  my 
nomination  to  the  Ninth  Circuit.  In  December  1996,  I  was 
Informed  by  the  Administration  that  I  was  being  considered  for 
renomination  to  the  Ninth  Circuit.  I  was  asked  to  update  the 
information  *  provided  to  the  Senate  Judiciary  committee 
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previously. 

4.  Has  cinyone  Involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  a  case, 
issue,  or  question?   If  so,  please  explain  fully. 

:■:■   •■-■  /■■^'  -Nto.  -■■'  ^-■ 

5.  Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  bremch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism" 
have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities. 

Both  my  litigation  experience  emd  my  years  on  the  state 
£md  federal  bench  suggest  that  the  routine  business  of  the 
federal  courts  is  the  resolution  of  specific  grievances  of 
individuals  and  entities,  whether  public  or  private.  It 
sometimes  happens  that  the  decision  in,  or  resolution  of,  a 
particular  case  may  have  ramifications  for  other  cases,  but 
judges  must  decide  the  cases  before  them  nonetheless.  The 
courts  are  not  free  to  dismiss  a  case  or  refuse  to  decide  it 
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singly  because  the  outcome  may  affect  non- litigants. 

It  bears  notice  that  broad  class-wide  relief  is  not 
readily  availeQjle.  Rule  23  of  the  Federal  Rules  of  Civil 
Procedure  sets  forth  specific  requirements  that  must  be  met 
SLnd  is^oses  on  the  trial  court  the  responsibility  to  make  the 
determination  upon  a  proper  showing  by  the  party  seeking  class 
certification.  Given  the  limited  resources  of  the  judiciary, 
the  alternative  of  class-based  relief,  in  appropriate 
circTjmstances,  can  aid  the  court  in  achieving  a  balance 
between  the  just  resolution  of  a  dispute  etnd  the  expeditious 
management  of  the  entire  caseload. 

In  some  instances,  federal  judges  have  imposed  broad 
orders  against  governmental  euid  other  institutions.  This, 
however,  is  not  and  should  not  be  the  norm.  Judges  should 
approach  the  question  of  appropriate  relief  cautiously.  Where 
governmental  or  other  entities  fail  or  refuse  to  comply  with 
a  court  order,  however,  courts  must,  of  course,  enforce  their 
own  orders .  Any  other  course  would  iindermine  the 
effectiveness  of  and  public  confidence  in  the  judiciary.  This 
does  not  mean  that  a  judge  should  become  a  program 
administrator,  but  rather  that  the  court  must  ensure  that  its 
orders  and  judgments  are  based  on  solid  legal  authority  in  the 
first  instance  and  then  should  use  reasoncible  means  to  ensure 
that  its  rulings  are  accorded  respect  and  implemented 
accordingly . 

Finally,  on  the  issues  of  stcinding  and  the  private 
enforcement  of  statutory  rights,  the  trend  in  the  past  decade 
has  been  to  tighten  the  requirements  for  standing  as  well  as 
to  limit  the  "private  right  of  action"  to  situations  in  which 
express  statutory  authority  exists.  In  this  regard,  some 
criticism  suggests  that  standing  requirements  are  too 
restrictive  emd  deny  individuals  access  to  the  courts . 

As  a  trial  judge,  I  have  for  msuiy  years  understood  the 
responsibility  to  know  the  law,  determine  the  facts  in  an 
unbiased  fashion,  and  apply  the  law  to  the  particular  facts 
before  me  to  achieve  a  just  result.  With  this  knowledge  and 
experience,  I  believe  I  can  better  assume  the  duties  and 
responsibilities  of  an  appellate  court  judge,  appreciating 
fully  the  way  that  Issues  and  parties  "present  themselves"  to 
the  trial  court  and  the  trial  court's  ongoing  efforts  to 
balance  the  law  and  the  facts  properly  and  correctly.  Both  as 
a  state  and  federal  court  judge  I  have  always  adhered  to 
established  precedent  and  I  recognize  and  accept  my  obligation 
to  follow  precedent  as  an  appellate  court  judge  as  well. 
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HNANCIAL  STATEMENT 

NET  WORTH 


ASSETS 

Cash  on  Hand  &. 
In  Banks 

Listed  Securites... 


$3,000 


Unlisted  Securities...  ;.    0 

U.  S.  Govt.  Securities.  0 

Accounts  &  Notes ....  45 ,000 

(Mutual  Funds) 

Due  from  others....  0 

Real  Estate  Owned 435,000 

Real  Estate  Mortgages 

Receivables 0 

Autos  & 

Personal  Prop 49,000 

Cash  Value 

Life  Insurance....  0 

Other  Assets 417,000 

(Vested  Interest  in 
Retirement  Funds) 

Total  Assets $949,500 


LIABILITIES 
Notes  to  Banks 


Notes  Payable 
to  Relatives. 


Notes  Payable 
to  others.... 


Accounts  &  Bills $  10,000 

Unpaid  Income  Taxes 0 

Other  Unpd.  Tax  &  Int 0 

Real  Estate 

Mortgages         263,000 

Chattel  Mortgages. . . .      18,000 
Other  debts 0 


Total  Liabilities. . . .      $291 ,000 
Net $658,000 
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Real  Estate  Owned 

1.         Single  Family  Residence 
2534  Ivanhoe  Drive 
Los  Angeles,  CA 

Market  Value $  350,000 


2.         Condominium 

7806  Birch  Bay  Drive 
Blaine,  WA 

Market  Value 85,000 


Accounts  Due 

Fidelity  Investments 

Boston,  MA 

Stock  &  Bond  Mutual  Funds 

Market  Value 45,000 


Other  Assets 

Vested  Interest  In  Retirement  Funds 

Richard 

L.A.  County  Deferred  Comp 45,000 

IRA  (Fidelity  Invest.) 205,000 

Diane 

IBM  40IK  Savings 45,000 

IRA  (Fidelity  Invest.) 10,000 

IBM  Retirement 12,000 

Total  Other  Assets $417,000 
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JANUARY  1997 
LIABILITIES  SCHEDULE 


Real  Estate  Mortgages  Payable        -^  ''     ;- "  _ 

1.  2534  Ivanhoe  Drive  ... 
Los  Angeles,  CA 

SFR  Mortgage  (30  yr.) $  207,000 

2.  7806  Birch  Bay  Drive 
#111 

Blaine,  WA.  -  .: 

Condo.  Mortgage 56,000 

Sub-Total 263,000 

Chattel  Mortgages  (Autos)      ■    .; :-  ■ .    ■.    ,   .• 

1.         1995  Volvo  940  (Lease) 18,000 

TOTAL $281,000 
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JANUARY  1997 
FINANCIAL  STATEMENT 

NET  WORTH 


CONTINGENT  LIABILITIES: 

Endorser,  Co-maker,  or  Guarantor  None 

On  Leases  or  Contracts  None 

Legal  Claims  None 

Provision  for  Federal  Income  Tax  None 

Other  Special  Debt  None 

GENERAL  INFORMATION 

Are  any  assets  pledged?  No 

Are  you  a  defendant  in  any 

suits  or  legal  actions?  No 

Have  you  ever  taken  bankruptcy?  No 


50-531   98-16 
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FINANCIAL    DISCLOSURE    REPORT 

NOMINATION 


^fKS 


1,  Person  Reporting  (Last  n 

PAEZ,  RICHARD  A. 


DISTRICT  COURT  JUDGE,  ACTIVE 


NINTH  CIRCUIT  COURT  OF  APPEALS 

5 .    Report  Type 


01/07/97 


ROYBAL  FEDERAL  BUILDING 
255  E.  TEMPLE  ST.,  STE .  760 
LOS  ANGELES,  CA   90012 


pplicable  laws  and  reguiatioi 


IMPORTANT  NOTES:  The  instnictioas  accompanying  this  form  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  infonnation.    Sign  on  last  page. 


I,     POSITIONS.      (Reporting  individual  only;  see  pp.  9-13  of  Instructions.) 

POSITION  NAME  OF  ORGANIZATION /ENTITY 

NONE         INo   reportible  positions) 


DIRECTOR 


L.A.  CO.  BAR.  DISPUTE  RESOLUTION  SVC.  INC. 
HOLLYWOOD  LOS  FELIZ  JEWISH  COMMUNITY  CENTER 


II.     AGREEMENTS.      (Reporting  individual  only,  see  pp.  14-17  of  Instructions.) 

DATE  PARTIES  AND  TERMS 


n 


09/94 


reportable  agreenents 


LOS  ANGELES  CO.  TAX  DEFERRED  COMPENSATION  PROGRAM 


Deferred  Salary  Pavtnents  - 


4  annual  pavmenta  beqinninQ  2002 


ni.     NON-INVESTMENT  INCOME.      (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 


SOURCE  AND  TYPE 


n 


1995 


NONE    {No  reportable  non- Investment  Income) 


IBM  Corporation  (a)  Salary 


IBM  Corporation  (S)  Salary 


$ 

0.00 

s 

0.00 

s 

s 

s 
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PIHAMCIAL  DISCLOSURE  REPORT 


Nane  of  Peraon  Reporting 

PAEZ,  RICHARD  A. 


01/07/97 


IV.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment 

(Includes  those  to  spouse  and  dependent  children;  use  the  parenthetical  *(S)'  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 

NONE    (No  auch  reportable 

The  Aspen  Institute 


September  15-17.  1995  -  Oueenstown,  Maryland 

International  Law  Seminar 

Transportat  ion/Lodoing / Food 


V.     OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 

SOURCE  DESCRIPTION  VALUE 


reportable  gifts) 


VI.  LIABILITIES.  (Includes  those  of  spouse  and  dependent  children;  indicate  where  apphcable,  person  responsible 
for  liability  by  using  the  parenthetic^  '(S)'  for  separate  liability  of  the  spouse,  '(J)'  for  joint  Uabihty  of  reporting 
individual  and  spouse,  and  "(DC)"  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 

NONE 


reportable  liabilities) 


IBM  Corp.  401K  Savings  Plan(S)    Loan 


United  States  Savings  Bank  (J)    Mortgage  Loan 


-  9356, 


001  -  $S00.000    0  -  «S00.001  -  $1,000,000   p  -  Mors  than  : 
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FINANCIAL  DISCL0SX7RE  REPORT 


Name  of   Person  Reporting 

PAEZ,    RICHARD   A. 


01/07/97 


VII.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  value,  transactions         (includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Description  o£  RsaetB 
(including  cruBC  asflete) 

Indicate  where  applicable,  owner  ot 
the  asset  by  using  the  parenthetical 
"(JC  for  ioint  ownership  of  report- 
ing individual  and  Bpouse.  '(S)*  for 
separate  ownership  by  apouse,  '(DC)* 
for  ownership  by  aependent  child. 

Place  "(X)"  after  each  asset 

reporting 
period 

Gross  value 
ac  end  of 
reporting 

Transactions  during  reporting  period 

(1) 

Amt.l 
Code 

(21 

Type 

(|-9-. 

tl) 

(21 
Value 
(0-5) 

buy?'lell, 
merger. 

If  not  exeicpt  from  disclosure       | 

Date: 
oiy' 

(31 
Value2 

(J-P? 

|S' 

buyer/seller 
(if  private 

NONE    (No  reportable 

1   Condominium  (J)  Whatcom  Co,  MA 

^ 

" 

see  Pert  VIII 

2   Fidelity  Investments  (Jf 

3     ^.u.l    ^^.. 

4    -  Magellan  Fund 

A 

Divide 

K 

T 

B     .  C  Mu„i  Hi,.  VM 

s 

Divide 

^ 

T 

Sal 

t/f^ 

■r 

4 

6    -  Fidelity  Asset  Mgr/G 

A 

Divide 

^ 

T 

sell 

7    -  Fidelity  Equity  Inc.  II 

B 

Divide 

K 

T 

Sell 

9/94 

^ 

» 

8    L.A.  Co.  De£  Con?) . 

B 

Divide 

K 

- 

,   IHA-r.d=li.,  ■nv^t-.nr. 

10   Mutual  Fund: 

n   -  ,co„».  ^d, 

A 

Divide 

M 

T 

12   IHA  -  Fidelity  Inv  (S) 

13   -  (Contra  Fund) 

» 

Divide 

. 

T 

14   IBM  401k  Savings  Plan  (S) 

B 

Divide 

H 

T 

15   IBM  Credit  Onion 

A 

intere 

. 

T 

16   -Fidelity  Equity  Inc.  II 

B 

Divide 

K 

T 

sell 

,/,. 

^ 

A 

IV 

18 

^  '^TclS-X'^Si      |:|k?SS.°[o^li§.coa    l:|h°gi.^o'lil§%oo   SIlol'SofM^S'Socooo   g:g|^°J^  llf6S§°ooo 

'  TiircS?-?!..,,    £IM6?SS.°fo'liSo.ooo    §:|ll6?SJ.^?o'i;;SSS.ooo^?4°2U°s!!8?6°SSo      -'"— =  »-.ooo 

3  Value  Method  Codes t   Q-Apprai»al             R-Co8t(re«l  estate  only)  S-Assesoent               T-Caoh^larket 
(See  Col.  ca)        O-Boott  Value            V-Other                W-Estioaced 
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FINANCIAL  DISCL0SX7RE  REPORT 


Naiae  of   Person  Reporting 

PAEZ,  RICHARD  A. 


01/07/97 


VIII.  ADDITIONAL  INFORMATION  or  EXPLANATIONS.  (Indicate  pan  of  Report) 


Part  VII  #1   My  spouse  and  I  jointly  own  a  condominium  in  Whatcom  County. 
Washington  with  her  parents.   We  receive  no  income  from  this  property.   My 


wife's  parents  reside  in  the  condominium. 


Part  III My  wife  terminated  her  employment  with  IBM  on  May  30.  1996. 
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-FINANCIAL  DISCLOSURE  REPORT 

IX.  CERTinCATION. 

In  compliance  with  the  provisions  of  28  U.S.C.   455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3) (c) ,  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C. A.  app.  7,   501  et .  seq.,  5  U.S.C.   7353  and  Judicial 
Conference  regulations.         /O 

/Z^,.L&^        /c'  '\C-'^ Date  /-  7'  97 


Signature 

NOTE:    ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 

THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C. A.  APP.  e 
104,  AND  18  U.S.C.   1001.) 


FILING  INSTRUCTIONS: 
Mail  signed  original  and  3  additional  copies  to: 


Committee  on  Financial  Disclosure 
Administrative  Office  of  the 
United  States  Courts 
Washington,  D.C.  20544 
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I.    BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.    Full  name  (include  any  former  names  used.) 
HILDA  GLORIA  TAGLE 


Address:    List  current  place  of   residence  and  office 
address ( es ) 

Home  address        229  Country  Club  Drive 

Corpus  Christi,  Texas  78412 

Office  address      148th  District  Court 

901  Leopard,  Suite  903 
Corpus  Christi,  Texas  78401 


Date  and  place  of  birth. 

December  18,  1946 

Corpus  Christi,  Nueces  County,  Texas 


Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).  List  spouse's  occupation,  employer's  name  and  business 
address ( es ) . 

Divorced . 


Education :  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted. 

Del  Mar  College 

Fall,  1965  -  Summer,  1967 

Associate  of  Arts,  May  24,  1968 

Summer,  1982/audit;  Summer,  1983;  Fall,  1983 

East  Texas  State  University 

Fall,  1967  -  Summer,  1969 

Bachelor  of  Arts,  May  24,  1969 

Summer,  1973;  Summer,  1974  (Courses  required  for  secondary 

school  teacher  certification,  obtained,  1974) 

North  Texas  State  University 

Fall,  1969  -  Spring,  1971 

Master  of  Library  Science,  May  18,  1971 
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University  of  Houston 

Spring,  1972;  Fall,  1972;  Spring,  1973/withdrew,  schedule 

conflict,  (Courses  required  for  secondary  school  teacher 

certification) 

University  of  Texas  School  of  Law 

May,  1975  -  August,  1977 

Doctor  of  Jurisprudence,  August  18,  1977 

Corpus  Christi  State  University/Texas  A&M  University- 
Corpus  Christi 
Summer,  1985/withdrew,  schedule  conflict  (elective) 

6.  Employment  Record:  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor  or 
employee  since  graduation  from  college. 

January  1,  1995  -  present 
Judge,  148th  District  Court 
901  Leopard,  Suite  903 
Corpus  Christi,  Texas  78412 

July  1,  1985  -  December  31,  1994 
Judge,  Nueces  County  Court  at  Law  No.  3 
901  Leopard,  Suite  703 
Corpus  Christi,  Texas  78412 

September  1,  1981  -  May  31,  1985 

Instructor 

Legal  Assistant  Program 

Del  Mar  College 

Ayers  at  Baldwin 

Corpus  Christi,  Texas  78404-3897 

June  15,  1984  -  July  15,  1984 

Intern 

Congressman  Solomon  P.  Ortiz 

U.S.  House  of  Representatives 

2136  Raybum  Building 

Washington,,  D.C.  20515 

September  10,  1981  -  June  30,  1985 

Solo  practitioner 

1521  S.  Port 

Corpus  Christi,  Texas  78405 


-2- 
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February  2,  1980  -  September  9,  1981 

Assistant  District  Attorney 

Nueces  County  District  Attorney 

901  Leopard 

Corpus  Christi,  Texas  78401 

October  16,  1978  -  February  1,  1980 

Assistant  County  Attorney 

Nueces  County  Attorney 

901  Leopard 

Corpus  Christ,  Texas  78401 

September,  1977  -  October,  1978 

Assistant  City  Attorney 

City  of  Corpus  Christi 

1201  Leopard 

Corpus  Christi,  Texas  78401 

January,  1977  -  August,  1977 

Law  clerk/Legal  Aid  Society  of  Central  Texas 

209  W.  9th,  Suite  200 

Austin,  Texas  78701 

September,  1975  -  December,  1976 

Research  Assistant 

University  of  Texas  School  of  Law 

2600  Red  River 

Austin,  Texas 

September,  1971  -  May,  1975 

Librarian 

Strake  Jesuit  College  Preparatory 

8900  Bellaire  Boulevard 

Houston,  Texas  77036 

June,  1970  -  August,  1971 
Professional  Library  Assistant 
North  Texas  State  University  Library 
Denton,  Texas  76203 

January,  1970  -  May,  1970 

Aide 

Kiddie  Korner/Sherman  Drive  Learning  Center 

808  Sherman  Drive 

Denton,  Texas  76203 

February,  1968  -  August,  1969 
Student  Assistant 
Foreign  Language  Department 
East  Texas  State  University 
Commerce,  Texas  75428 


-3- 
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Fall,    1966   -  Sximmer,    1967 

Student  Assistant 

Home  Economics  Department 

Del  Mar  College 

Ayers  and  Baldwin 

Corpus  Christi,  Texas  78404 


Military  Service:  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 


No  military  service. 


Honors  and  Awards :  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Alpha  Chi  Honorary  Society,  1969 
East  Texas  State  University 

Alpha  Lambda  Sigma  Honorary  Society,  1971  *> 

North  Texas  State  University 

Business  Person  of  the  Year,  1988 

Corpus  Christi  Hispanic  Chamber  of  Commerce 

"Celebrate  Literacy"  Award,  1990 

Corpus   Christi   Council   for   the   International   Reading 

Association 

"Good  Gals"  Award,  1990 

Texas  Women's  Political  Caucus 

Outstanding  Citizen  Award,  1991 
United  Married  Couples 

Recognition  and  Scholarship  Banquet,  1991 

League  of  United  Latin  American  Citizens  Council  26 

Y  Women  in  Careers  Award,  1991 
Young  Women's  Christian  Association 

"Hand  in  Hand"  Award,  1995  ' 

St.  John  Baptist  Church 


Bar  Associations:    List  all  bar  associations,   legal  or 
judicial-related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

-4- 


481 


Bar  associations: 

Corpus  Christi  Bar  Association 
c.  1980  -  present 

Lawyers  for  Literacy  Committee,  1988-1989 
Law  Day  Committee,  1992-1993 

Women  Lawyers  of  the  Coastal  Bend 
Founding  Chair,  1988-1990 
1988  -   present 

Mexican  American  Bar  Association  of  the  Coastal  Bend 
Founding  Member,  1992  -  Present 

State  Bar  of  Texas 

Co-Chair,  1992  Annual  Meeting  Planning  Committee 
Opportunities  for  Minorities  Committee,  1990-91 
Continuing  Legal  Education  Committee,  1991-92 
Women  and  the  Law  Section 

Council  Secretary,  1989-90 
Hispanic  Issues  Section 

Legal  committees : 

Texas  Bar  Foundation 

Supreme  Court  of  Texas  Board  of  Law  Examiners 

Character    and    Fitness    Division,    District    11 
Committee  on  Admissions 

Judicial-related  committees  or  conferences: 

State  Commission  on  Judicial  Conduct,  1989-1994 

Supreme  Court  of  Texas  Judicial  Education  Executive 
Committee,  1988-89 

State  Bar  of  Texas  Judicial  Section 

Resolutions  Committee,  1987-1988 
Bylaws  Revision  Committee,  1988-1989 

10.   Other  f**=']n>?<'r?hips :    List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Lobbying : 

National  Women's  Political  Caucus 
1987  -  present 

-5- 
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National  Steering  Committee,   Judicial/Dispute  Resolution 
Committee  Chair,  1993-1995 

Texas  Women's  Political  Caucus 

1987  -  present  •   -..t 

Other  organizations: 

Southern  Regional  Council  (Supersedes 

Commission  on  Interracial  Cooperation,  founded  1918) 

1990  -  present 

Hispanic  Women's  Network  of  Texas 
1987  -  present 

President's  Board  of  Advisors  •  ■ 

Texas  A  &  M  University  -  Corpus  Christi 
1992  -  present 

Del  Mar  College  Foundation        "  c 
1994  -  present  -  .  ~ru  --: 

South  Shore  Christian  Church 

1990  -  present  .  »• 

11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Supreme  Court  of  Texas,  November  11,  1977  (Supreme  Court  of 
Texas,  Courts  of  Appeal,  state  district  courts,  county  courts, 
county  courts  at  law,  justice  of  the  peace  courts,  municipal 
courts,  administrative  courts) 

United  States  District  Court  for  the  Southern  District  of 
Texas,  1978-circa  1986  (I  allowed  it  to  lapse  because  I  was  on 
the  bench  in  1986  and  was  not  able  to  practice  law.) 
Reinstated  November  15  or  16,  1989 

Supreme  Court  of  the  United  States,  June  25,  1984 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.    If  there  were  press 

-6- 
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reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

"Literacy  and  the  Courts."  Corpus  Christi  Lawyer,  Spring, 
1990,  Vol.4,  No.  1.  (Pages  7  A-J)  . 

Texas  Center  for  the  Judiciary,  Inc. 

1987  Regional  Judicial  Conferences,  "Setting,  Revoking, 
and  Forfeiting  of  Bail  Bonds" 
(Pages  7  K-Z  and  A1-A43) 

State  Bar  of  Texas 

Judicial  Section,  1989  Annual  Conference,  "Literacy  and 
the  Courts" 

Mexican  American  Bar  of  the  Coastal  Bend 

1993  Annual  Continuing  Legal  Education  Seminar,  "Handling 
a  Simple  Probate"  (Pages  7  B1-B12) 

Mexican  American  Bar  of  Texas 

1994  Annual  Meeting,  "Incompetency,  Insanity,  and  Mental 
Illness"  (Pages  7  C1-C29) 

13.  Health;  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination? 

Excellent. 
April  14,  1995. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

148th  District  Court 

Elected  term:   January  1,  1995  -  December  31,  1998 

Court  of  general  jurisdiction:    felonies,  civil  matters, 

including  Texas  Family  Code 

Nueces  County  Court  at  Law  Number  Three 

Appointed  term:   July  1,  1985  -  December  31,  1986 

Elected  term:    January  1,  1987  -  December  31,  1990 

Elected  term:    January  1,  1991  -  December  31,  1994 

Court  of  general  jurisdiction:    $100,000  limit  in  civil 

matters,  misdemeanors,  probate,  mental  illness  and  chemical 

dependency  commitments,  and  condemnation. 

15.  Citations:   If  you  are  or  have  been  a  judge,  provide: 

(1)  citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 

-7- 
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your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

(1)  Texas  law  does  not  require  written  opinions  by  trial 
judges . 

(2)  NUMBER  13-91-622-CV  and  13-91-623-CV,  COURT  OF  APPEALS, 
THIRTEENTH  JUDICIAL  DISTRICT  OF  TEXAS,  CORPUS  CHRISTI 

IN  RE:  ESTATE  OF  WILLIAM  D.  WALLOCK,  DECEASED 

AND 

IN  RE:  ESTATE  OF  JANICE  E.  WALLOCK,  DECEASED 

Estate  of  Wallock.  846  S.W.2d  536 

(Tex.App. — Corpus  Christi  1993) 

The  issue  on  appeal  was  whether  the  claim  by  Encino- 
Cimarron  against  the  estates  of  William  and  Janice 
Wallock  was  properly  classified  and  approved.  The  Court 
of  Appeals  sustained  the  appellant's  point  of  error  and 
VACATED  the  trial  court's  order  of  April  4,  1993, 
allowing  Encino-Cimmarron  General  Partnership's  claim  be 
classified  as  a  Class  8  claim  under  the  Texas  Probate 
Code  Sec.  322,  subject  to  an  accounting  by  the  parties. 
The  court's  judgment  was  reversed  and  remanded. 

NUMBER  13-91-654-CR,  COURT  OF  APPEALS,  THIRTEENTH 
JUDICIAL  DISTRICT  OF  TEXAS,  CORPUS  CHRISTI 

TODD  EUGENE  SIMMONS ,  APPELLANT 

V. 

THE  STATE  OF  TEXAS 

(Opinion  not  published,  copy  attached.  Pages  8  A-H) 

The  jury  found  appellant  guilty  of  driving  while 
intoxicated.  The  information  alleged  a  prior  driving 
while  intoxicated  conviction,  and  the  trial  court 
assessed  punishment  ninety  days'  confinement  and  a  five- 
hundred  dollar  fine.  Appellant  contended  that  the 
information  charging  him  with  the  offense  did  not  give 
him  adequate  notice  to  prepare  his  defense,  that  the 
evidence  was  insufficient  to  prove  the  allegations  in  the 
information,  and  that  the  trial  court  erred  in  allowing 
the  State  to  reopen  its  case  to  prove  the  enhancement 
allegation  of  the  information.  The  Court  of  Appeals 
affirmed  in  part.  The  Court  concluded  that  there  was  an 
abuse  of  discretion  in  allowing  the  State  to  re-open 
after  argument  for  the  purpose  of  proving  up  the  prior 
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conviction.   The  cause  was  reversed  and  remanded  for 
trial  on  punishment  only. 


NUMBER  13-86-150-CV,  COURT  OF  APPEALS,  THIRTEENTH 
JUDICIAL  DISTRICT  OF  TEXAS,  CORPUS  CHRISTI 

J.E.  KEATON  AND  ONIETA  KEATON,  APPELLANTS 

V. 

R.  DAKIN  &  COMPANY,  APPELLEE 

Keaton  v.  Dakin.  716  S.W.2d  726 

(Tex.App. — Corpus  Christi  1986) 

The  trial  court  granted  summary  judgment  for  appellee 
(plaintiff).  Appellants  argued  the  summary  judgment 
evidence  established  that  a  material  fact  issue  existed 
as  to  whether  the  subject  merchandise  was  sold  or 
delivered  to  appellants  or  on  their  behalf.  The  court  of 
appeals  ruled  that  appellee's  summary  judgment  proof  was 
insufficient,  and  reversed  and  remanded  for  trial  on  the 
merits. 


NUMBER  13-91-606-CR,  COURT  OF  APPEALS,  THIRTEENTH 
JUDICIAL  DISTRICT  OF  TEXAS,  CORPUS  CHRISTI 

ALBERT  A.  NEGRINI ,  APPELLANT 

V. 

THE  STATE  OF  TEXAS,  APPELLEE 
Nearini  v.  State.  853  S.W.2d  128 
(Tex.App. — Corpus  Christi  1993) 

Appellant  was  found  guilty  of  driving  while  intoxicated, 
and  the  trial  court  assessed  punishment  of  180  days  in 
jail,  probated  for  two  years,  and  a  $500  fine.  The  Court 
of  Appeals  reversed  and  remanded  for  a  new  trial  on  the 
basis  of  error  in  refusing  to  allow  a  probation  officer 
to  testify  as  an  expert  about  the  "bum-off,"  or  rate  at 
which  liver  metabolizes  alcohol  and  eliminates  it  from 
the  body. 


NUMBER   13-92-489-CR,   COURT   OF   APPEALS,   THIRTEENTH 
JUDICIAL  DISTRICT  OF  TEXAS,  CORPUS  CHRISTI 

WILLIAM  ERNEST  PADDOCK,  APPELLANT 

V. 

THE  STATE  OF  TEXAS,  APPELLEE 

(Opinion  not  published,  copy  attached  Pages  9  A-L.) 

On  original  submission,  the  Court  of  Appeals  found 
harmless  error  in  the  trial  court's  ruling  which 
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permitted  the  State  to  cross-examine  appellant  about  his 
drinking  habits. 

On  rehearing,  the  Court  of  Appeals  ruled  that  the  error 
was  not  harmless,  and  reversed  and  remanded  for  new 
trial . 


NUMBER  13-94-77-CR,  COURT  OF  APPEALS,  THIRTEENTH 
JUDICIAL  DISTRICT  OF  TEXAS,  CORPUS  CHRISTI 

KENNETH  EARL  GIBSON,  APPELLANT 

V. 

THE  STATE  OF  TEXAS,  APPELLEE 

(Opinion  not  published,  copy  attached  Pages  10  A-M.) 

In  a  bench  trial,  the  defendant  was  found  guilty  of 
possession  of  marijuana.  In  reviewing  the  evidence  on 
affirmative  links  of  the  defendant  to  the  contr2±)and,  the 
Court  of  Appeals  found  that  the  evidence  was 
insufficient,  and  reversed  and  rendered  judgment  of 
acquittal . 


NUMBER  13-88-113-CR,  COURT  OF  APPEALS,  THIRTEENTH 
JUDICIAL  DISTRICT  OF  TEXAS,  CORPUS  CHRISTI 

ROQUE  ALANIZ,  APPELLANT 

V. 

THE  STATE  OF  TEXAS 

Alaniz  vs.  State,  754  S.W.2d  406 

(Tex.App. — Corpus  Christi  1988) 

The  motion  to  quash  an  amended  information  charging  the 
defendant  with  driving  while  intoxicated  was  granted. 
The  Court  of  Appeals  held  that  the  State's  information 
set  forth  in  plain  and  intelligible  language  sufficient 
information  to  enable  the  accused  to  prepare  his  defense, 
and  was  therefore,  legally  sufficient.  The  case  was 
reversed  and  remanded,  and  the  information  was  ordered 
reinstated. 


(3)   Clifford  Zarsky  ' 

V. 

The  State  of  Texas 

827  S.W.  2d  408 

(Tex.App. — Corpus  Christi   1992,   pet.   ref'd),   cert, 

denied,  113  S.Ct.  1586  (1993) 
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16.   Public  Office:  State  (chronologically)  any  public  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

State  Commission  on  Judicial  Conduct 
Member 

Appointed  by  Supreme  Court  of  Texas,  confirmed  by  Texas  Senate 
Unexpired  term:  November  21,  1989  -  November  19,  1991 
Regular  term:    November  19,  1991  -  December  31,  1994 

Governor's  Commission  for  Women 

Member 

Appointed  by  Governor  Ann  Richards 

Term:   1991  to  1993 


17.   Legal  Career: 

a.    Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if 
so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  were  a  clerk; 

Did  not  clerk. 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates: 

September  10,  1981  -  June  30,  1985 

Solo  practitioner 

1521  S.  Port 

Corpus  Christi,  Texas  78405 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies 
with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

January  1,  1995  -  present 

Judge 

148th  District  Court 

901  Leopard,  Suite  903 

Corpus  Christi,  Texas  78401 
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-"  •      July  1,  1985  -  December  31,  1994     i  ■  1, 
■  '    Judge 
. '   Nueces  County  Court  at  Law  No .  3  ; 

901  Leopard,  Suite  703 
Corpus  Christi,  Texas  78401  __,.. 

September  1,  1981  -  May  31,  1985       ,  ,.  .._,.,: 
Instructor  ■-•,!•;: 

Legal  Assistant  Program 
'   '     -  Del  Mar  College 

Baldwin  and  Ayers 

Corpus  Christi,  Texas  78404-3897      , 

February  2,  1980  -  September  9,  1981  . 

Assistant  District  Attorney 

Nueces  County  District  Attorney   - 

901  Leopard 

Corpus  Christi,  Texas  78401 

October  16,  1978  -  February  1,  1980 
Assistant  County  Attorney 
-  '"  -    Nueces  County  Attorney       ,  -^     _ ;  .  •- 
901  Leopard  r-   • 

Corpus  Christ,  Texas  78401 

September,  1977  -  October,  1978 

Assistant  City  Attorney 

City  of  Corpus  Christi 

1201  Leopard 

Corpus  Christi,  Texas  78401 

b.  1.  What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates 
if  its  character  has  changed  over  the  years? 

September,  1977  -  October,  1978 
Assistant  City  Attorney 
City  of  Corpus  Christi 
'-  Municipal  court  prosecution,  including  jury 

trials;  drafting  of  civil  service  disciplinary 
notices  and  appeals;  oversight  of  cable 
television  regulations 

October  16,  1978  -   September  9,  1981 
Assistant  Nueces  County  Attorney  and 
Assistant  District  Attorney 
Misdemeanor  and  felony  prosecution 
Numerous    non-jury    and    jury    trials 
(guilt/innocence  and  punishment  phases  [juries 
can  assess  punishment]) 
September,  1981  -  June,  1985 
General  solo  practice 
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Criminal  defense  (adult  and  juvenile);  family 
law,  including  a  custody  jury  trial;  worker's 
compensation,  limited  personal  injury. 

Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?  if  the  frequency 
of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

September,  1977  -  October  1978 
While  an  assistant  city  attorney,  I  prosecuted 
mostly  pro  se  non-jury  cases  in  the  municipal 
court  of  the  City  of  Corpus  Christi. 
Attorneys  represented  defendants  in  relatively 
few  cases.  Hourly  dockets  of  approximately  ten 
cases  resulted  in  three  or  four  contested 
hearings  per  day.  The  majority  of  cases  pled 
out  after  having  been  placed  on  the  docket  for 
non-jury  trial.  I  had  only  one  jury  trial.  I 
represented  the  city  in  approximately  five 
contested  hearings  before  the  Civil  Service 
Commission  and  in  which  the  employees  were 
represented  by  attorneys. 

October  16,  1978  -  February  1,  1980 
As  an  assistant  county  attorney,  I  was  solely 
responsible  for  the  misdemeanor  weekly  jury 
trial  docket  of  one  of  the  four  Nueces  County 
courts-at-law  to  which  I  was  assigned  by 
rotation.  Each  jury  trial  docket  consisted  of 
approximately  20  to  25  cases,  many  of  which 
would  plead  out   (both  pro  se  and  with 
attorneys ) .   Most  contested  cases  were  non- 
jury trials  with  attorneys,  and  occasionally 
with  pro  se  defendants.    Defendants  who 
elected  to  go  with  a  jury  for  guilt/innocence 
usually  elected  to  go  to  the  court  for 
punishment.     There   were   many   pre-trial 
motions,   such   as   motions   to   quash   the 
information   and   motions   to   suppress   in 
controlled   substances   and   driving   while 
intoxicated  cases.    I  handled  the  court's 
weekly  civil  involuntary  commitment  docket, 
which  usually  consisted  of  five  to  10  cases. 
All  proposed  patients  were  represented  by  an 
attorney  ad  litem.   Most  of  the  involuntary 
commitment  applications  were  uncontested.  The 
contested  non-jury  hearings  averaged  about  one 
per  week. 
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February  2,  1980  -  September  9,  1981 
As  an  assistant  district  attorney,  I 
prosecuted  felonies  while  assigned  primarily 
to  the  148th  District  Court  of  Nueces  County, 
although  I  occasionally  tried  some  cases  in 
other  Nueces  County  district  courts  which  have 
general  jurisdiction.  I  was  solely 
responsible  for  the  twice-monthly  criminal 
jury  trial  dockets  which  consisted  of 
approximately  10  to  15  cases  each,  as  well  as 
all  pre-trial  hearings,  which  were  held  during 
the  latter  part  of  each  week.  All  defendants 
were  represented  by  attorneys.  Many  cases 
pled  out  without  a  pre-trial  hearing,  and  most 
of  the  cases  that  were  originally  contested 
were  pled  out  after  pre-trial  hearings.  Pre- 
trial motions  included  motions  to  suppress 
identification,  confessions,  fruits  of 
searches  with  and  without  a  warrant,  and 
extraneous  offenses,  as  well  as  motions  to 
quash  indictment. 

September  9,  1981  -  June  30,  1985 
As  a  solo  practitioner,  my  frequent  court 
appearances  were  in  the  district  and  juvenile 
courts  of  Nueces  County  where  I  was  appointed 
to  represent  indigent  defendants .  I  tried  one 
civil  and  two  felony  cases  to  a  jury  in  the 
Nueces  County  district  courts;  one  non-jury 
civil  case  in  the  district  court  and  two  non- 
jury juvenile  cases  in  the  juvenile  court.  In 
addition,  I  represented  many  adults  charged 
with  felonies  in  the  district  courts  euid 
juveniles  charged  with  misdemeanors  and 
felonies  in  the  juvenile  court.  Most  of  these 
cases  were  uncontested. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  Federal  courts  0% 

(b)  State  courts  of  record   75% 

(c)  Other  courts  25% 

3.  What  percentage  of  your  litigation  was: 

*'   (a)   Civil  5% 

(b)   Criminal  95% 

4 .  State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  that 
settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

-14- 


491 


County  Court  District 

at  Law  Court 

Sole  counsel        44  21 
Chief  counsel 

Associate  counsel     7  3 

5.   What  percentage  of  these  trials  was: 

County  Court  District 

at  Law  Court 

(a)  Jury           70%  95% 

(b)  Non-jury       30%  5% 

18.  Litigation:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

1.    (a)   April,  1980 

State  of  Texas  vs.  Alicia  Crawford 
79-CR-870-E 

(b)  Judge  Noah  Kennedy  (retired) 
148th  District  Court 

(c)  The  defendant,  Alicia  Crawford  was  indicted  for 
felony  theft  by  passing  a  forged  check.  She  elected 
to  have  the  jury  determine  guilt/innocence  and 
punishment.  The  jury  found  the  defendant  guilty  and 
assessed  punishment  at  five  years  confinement  in 
the  Texas  Department  of  Corrections.  The  defendant 
was  placed  on  probation  for  five  years. 

(d)  As  co-counsel  for  the  State  I  prepared  the  State's 
16  witnesses  including  the  drive-in  bank  teller  to 
whom  the  instrvunents  were  presented  for  payment, 
fingerprint  expert,  and  an  extraneous  offense 
witness,  bank  records,  and  the  confession  of  the 
defendant.   I   worked   with   the   D.A.'s   office 
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investigator  in  locating  witnesses,  drawing  up  the 
subpoena  duces  tecum  lists  and  for  the  logistics  of 
the  testimony  sequence.  This  experience  taught  me 
that  form  may  be  exalted  over  substance  when 
predicates  for  the  admissibility  of  business 
records,  forensic  evidence  and  the  confession  of  a 
defendant  are  not  correctly  laid.  Through  this 
experience,  I  learned  how  to  make  a  trial  with  many 
witnesses  flow  smoothly. 

(e)   Hon.  Eric  Brown  (Co-counsel  for  State) 
1202  3rd  Street 
Corpus  Christi,  Texas  78404 
512-881-9643 

Hon  J.  Manuel  Banales  (then  Attorney  for  defendant) 

105th  District  Court 

901  Leopard 

Corpus  Christi,  Texas  78401 

512-888-0510    . 


2.    (a)   April  -  May,  1980 

The  State  of  Texas  vs.  Cosme  Velasquez 
:»  ••.  ..      79-CR-846-E 

(b)  Judge  Noah  Kennedy  (retired) 
148th  District  Court 

(c)  Defendant,  56  years  old,  was  indicted  for  indecency 
with  a  child.  He  waived  a  jury.  The  court  found 
the  defendcint  guilty,  and  assessed  punishment  at 
five  years  confinement  in  the  Texas  Department  of 
Corrections.  Defendant  was  placed  on  probation  for 
five  years,  with  30  days  in  jail  as  a  condition  of 
probation,  psychological  counseling,  and  eibstention 
from  consumption  of  alcohol . 

(d)  As  sole  counsel  for  the  State,  I  prepared  the 
witnesses,  and  was  responsible  for  the  presentation 
of  the  evidence  and  argument.  This  case  was 
significant  because  two  of  the  State's  ten 
witnesses  were  seven  years  old,  including  the 
victim,  and  whose  susceptibility  to  leading 
questions  caused  their  testimony  to  fluctuate.  I 

learned  the  importance  of  a  court's  role  in 
determining  a  child's  competence  to  testify. 
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(e)   Celso  Rodriguez  (Attorney  for  defendant) 
2634  Gollihar 

Corpus  Christi,  Texas  78415 
512-857-2291 

3.    (a)   July  -  August,  1980 

The  State  of  Texas  vs.  Larry  Dickerson 
80-CR-290-E 

(b)  Judge  Noah  Kennedy  (retired) 
148th  District  Court 

(c)  The  three-count  indictment  charged  the  defendant 
with  aggravated  rape,  burglary  of  a  habitation,  and 
was  enhanced  with  allegations  of  two  prior 
convictions.  The  defendant  elected  to  have  the 
jury  determine  guilt/innocence  and  assess 
punishment.  The  jury  found  the  defendant  guilty, 
and  assessed  punishment  at  99  years  confinement  in 
the  Texas  Department  of  Corrections. 

(d)  As  co-counsel  (second  chair)  for  the  State,  I  was 
responsible  for  the  preparation  of  the  state's  18 
witnesses  for  the  guilt/innocence  phase,  as  well  as 
reputation  and  expert  fingerprint  testimony  for  the 
punishment  phase.  The  evidence  included  medical 
records  of  the  victim,  forensic  evidence  such  as 
shoe  tracks  found  at  the  scene  and  the  matching 
shoe  soles  of  the  defendant.  I  was  solely 
responsible  for  arranging  all  of  the  logistics  of 
the  state's  case.  Because  of  the  large  number  of 
witnesses  that  the  State  called,  I  learned  that  a 
judge  must  simultemeously  be  concerned  about 
unnecessary  delays  that  try  a  jury's  patience,  as 
well  as  providing  a  fair  trial  to  both  the  State 
and  the  Defendant. 

(e)  William  B.  Mobley,  Jr.,  Deceased 
(Lead  counsel  for  State) 

Cage  Wavell  (Attorney  for  defendant) 
800  M.  Shoreline,  Suite  320  South  Tower 
Corpus  Christi,  Texas  78401 
512-880-5757 

Jim  Lawrence  (Attorney  for  defendant) 

1743  Third  Street 

Corpus  Christi,  Texas  78404 

512-884-5549 
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4.    (a)   September  -  October,  1980 

The  State  of  Texas  vs.  Frank  Rodriguez 
80-CR-405 

(b)  Judge  Noah  Kennedy  (retired) 
148th  District  Court 

(c)  Defendant  was  indicted  for  the  stabbing  murder  of 
his  cousin.  The  defendant  elected  to  have  the  jury 
determine  guilt/innocence  and  punishment.  The  jury 
was  instructed  on  murder;  and  the  lesser  included 
offenses  of  voluntary  manslaughter  if  the  jury 

;^'        found  the  defendant  acted  under  the  influence  of 

■7         "sudden  passion"  arising  from  an  "adequate  cause;" 

aggravated  assault  if  the  jury  had  a  reasonable 

'-'--•'  doubt  that  the  defendant  intended  to  kill  the 

'"  '~    deceased  or  cause  serious  bodily  injury  to  him;  and 

self-defense,  including  justification  of  the  use  of 

deadly  force  because  of  apparent  danger.   The  jury 

found  the  defendant  guilty  of  the  lesser  included 

offense  of  aggravated  assault  and  sentenced  him  to 

ten  years  confinement  in  the  Texas  Department  of 

-        Corrections.  Defendant  was  placed  on  probation  for 

five  years,  and  assessed  a  fine  of  $2,000. 

(d)  As  sole  counsel  for  the  State  of  Texas,  I  prepared 
and  managed  every  facet  of  this  trial,  from  jury 
voir  dire  to  punishment.  I  was  forced  to  resolve  a 

;^        complication  in  the  State's  case  which  arose.  Some 

'   --^^    of  the  twelve  witnesses  for  the  State  testified 

•        favorably  for  the  defendant.    Nevertheless,  the 

jury  found  the  defendant  guilty  based  on  the 

testimony  of  the  State's  witnesses,  and  did  not 

';_    .^     acquit  on  self-defense. 

This  case  provided  excellent  experience  in  the 
drafting  of  a  court's  charge,  which  was  important 
both  as  an  advocate  in  later  cases,  but  most 
importantly  as  a  trial  judge  who  is  responsible  for 
providing  the  jury  with  proper  instructions  on  the 
applicable  law. 

(e)  Frank  Garza  (Attorney  for  defendant) 
4525  Gollihar 

Corpus  Christi,  Texas  78411 
512-857-0233 
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5.    (a)   December,  1980 

The  State  of  Texas  vs.  Charles  Whitsell 
80-CR-639-E 

(b)  Judge  Noah  Kennedy  (retired) 
148th  District  Court 

(c)  Defendant  was  indicted  for  aggravated  robbery.  The 
defendant  elected  to  have  the  jury  determine 
guilt/innocence  and  punishment.  The  jury  found  the 
defendant  guilty,  and  assessed  punishment  at  seven 
years  confinement  in  the  Texas  Department  of 
Corrections  and  a  fine  of  $5,000,  placed  on 
probation  for  seven  years. 

(d)  As  sole  counsel  for  the  State,  I  prepared  the  seven 
witnesses  for  trial,  and  was  responsible  for  the 
entire  trial,  from  jury  voir  dire  to  punishment, 
including  the  supplementary  charge  on  range  of 
punishment.  This  trial  was  an  invaluable  lesson  in 
proving  the  validity  of  an  identification  of  the 
defendant  by  an  eyewitness  to  the  crime.  This 
lesson  was  helpful  to  me  not  only  as  a  lawyer,  but 
as  a  judge  as  well,  who  must  rule  on  such  issues  in 
pre-trial  motions  to  suppress  identification. 

(e)  James  Lawrence  (Attorney  for  defendant) 
1743  Third  Street 

Corpus  Christi,  Texas  78404 
512-884-5549 


6.    (a)   January,  1981 

The  State  of  Texas  vs.  Bobby  Potts 
80-CR-781-E 

(b)  Judge  Noah  Kennedy  (retired) 
148th  District  Court 

(c)  Defendant  was  indicted  for  aggravated  robbery. 
Defendant  elected  to  have  jury  determine 
guilt/innocence  and  punishment.  The  jury  was 
instructed  on  aggravated  robbery  and  the  lesser 
included  offense  of  robbery.  The  defendant  was 
found  guilty  of  aggravated  robbery,  and  punishment 
assessed  at  ten  years  confinement  in  the  Texas 
Department  of  Corrections.  Defendant  was  placed  on 
probation  for  ten  years. 

(d)  As  sole  counsel,  I  handled  the  numerous  pre-trial 
motions,  includin'g  a  motion  to  suppress 
identification  by  the  victim,  which  was  denied,  and 
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the  trial  on  the  merits  from  voir  dire  to  judgment. 
There  was  a  separately  indicted  co-defendant 
involved  in  the  commission  of  the  robbery  emd  a 
conflict  arose  between  them  since  Bobby  Potts  could 
not  compel  the  co-defendant's  testimony.  This 
experience  made  me  aware  of  the  complications  that 
arise  when  co-defendants  are  tried  separately.  The 
balancing  of  the  Fifth  Amendment  right  not  to 
testify  when  there  are  multiple  defendants  is 
especially  delicate  in  a  district  court  where  more 
and  more  felony  prosecutions  are  gang-related. 

(e)   Pat  McGuire  (Attorney  for  defendant) 
713  Coleman 

Corpus  Christi,  Texas  78401 
512-888-6840 


7.    (a)   April,  1981 

State  of  Texas  vs.  Ruben  Aguilar 
80-CR-326-E 

(b)  Judge  Noah  Kennedy  (retired) 
148th  District  Court 

(c)  The  defendant  was  charged  with  threatening  imminent 
bodily  injury  while  committing  theft.  He  elected 
to  have  the  jury  determine  guilt/innocence  and 
punishment.  The  jury  found  the  defendant  not 
guilty. 

(d)  As  sole  counsel  for  the  State,  I  learned  how 
colleagues  on  the  same  side  of  a  case  can  work  at 
cross  purposes  if  the  litigation  is  not 
coordinated.  There  were  nine  witnesses  for  the 
State,  including  the  victim/eyewitness,  but  no 
forensic  evidence.  At  the  separate  trial  of  co- 
defendant  Rene  Naranjo,  Aguilar  had  been 
subpoenaed  by  a  different  prosecutor  emd  had 
testified  without  benefit  of  counsel.  The  court 
suppressed  Aguilar's  testimony.  Without  Aguilar's 
self -incriminating  testimony,  the  jury  was  not 

:i       convinced  beyond  a  reasonable  doubt  by  the  victim's 

identity  of  Aguilar  as  one  of  the  principals  in  the 
:        robbery.   This  experience  also  taught  me  that  a 

witness  who  is  under  indictment  should  be  warned 
•v'  •      about  his  right  not  to  testify,  and  to  consider 

appointing  an  attorney  to  advise  him  before  taking 

the  stand. 
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(e)   Albert  Pena  (Attorney  for  defendant) 
615  Leopard,  Suite  615 
Corpus  Christi,  Texas  78476 
512-884-3774 


8.    (a)   May,  1981 

State  of  Texas  vs .  Ernest  Rodriguez 
80-CR-1027-E 

(b)  Judge  Noah  Kennedy  (retired) 
148th  District  Court 

(c)  The  defendant  was  indicted  for  attempted  capital 
murder  and  was  accused  of  having  shot  at  a  police 
officer.  A  jury  determined  guilt/innocence  and 
punishment.  The  defendant  had  an  alibi  defense. 
Jury  found  the  defendant  guilty,  and  assessed 
punishment  at  10  years  confinement  in  the  Texas 
Department  of  Corrections.  The  defendant  was 
placed  on  probation  for  8  years. 

(d)  As  sole  counsel  for  the  State  I  was  responsible  for 
the  preparation  of  the  witnesses,  and  handled  the 
trial  on  the  merits  from  jury  voir  dire  to  the 
verdict  on  punishment  by  the  jury.  This  case  was 
significant  because  of  the  numerous  witnesses  (17) 
which  had  to  be  prepared  for  trial.  The  State's 
case  in  chief  included  many  photographs  and  some 
confiscated  items.  I  learned  how  necessary  it  is 
to  ensure  that  all  offers  of  evidence  are  ruled 
upon,  and  that  a  judge  must  make  sure  that  the 
integrity  of  all  admitted  exhibits  is  maintained. 

(e)   Amador  Garcia  (Attorney  for  defendant) 
1521  S.  Port 

Corpus  Christi,  Texas  78405 
512-882-3396 


(a)  February,  1981 

State  of  Texas  vs.  Ruben  Firo 
80-CR-1038-E 

(b)  Judge  Noah  Kennedy  (retired) 
148th  District  Court 

(c)  Defendant  was  indicted  for  aggravated  assault.  He 
elected  to  have  the  jury  determine  guilt/innocence 
and  punishment.  After  opening  statement  by  the 
State,  the  defendant  withdrew  his  plea  of  not 
guilty  and  entered  a  plea  of  guilty  before  the 
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court  pursuant  to  a  plea  agreement.  He  was 
sentenced  to  two  years  confinement  in  the  Texas 
Department  of  Corrections,  to  run  concurrent  with 
cause  no.  80-CR-1039. 


(d)  As  sole  counsel  for  the  State,  I  prepared  the  four 
eyewitnesses,  police  officers  and  medical  evidence, 
voir  dired  the  jury  on  guilt/innocence  and 
punishment,  handled  the  preparation  of  the 
defendant's  judicial  confession  and  stipulation  and 
attached  exhibits.  The  State's  witnesses  were  very 
clear  on  identification,  and  their  statements  about 
the  circumstances  of  the  offense  were  consistent 
with  each  other-  However,  because  I  felt  that  the 
jury  would  not  be  sympathetic  to  the  State's 
witnesses,  I  cut  my  losses  and  offered  a 
recommendation  on  punishment  in  exchange  for  the 
defendant's  plea  of  guilty.  Now  in  my  position  as 
judge,  I  appreciate  the  discretion  of  the  court  to 
reject  a  plea  agreement  and  simultaneously 
understand  from  experience  that  the  agreement  has 
been  reached  after  both  sides  have  weighed  the 
strengths  and  wealcnesses  of  their  respective  cases. 

(e)   Phlete  Martin  (Attorney  for  defendant) 
223  S.  Tancahua  St. 
Corpus  Christi,  Texas  78401 
512-883-1314        :  -  . 


10.   (a)   July,  1981 

State  of  Texas  vs.  Dennis  Wallace 
81-CR-385-E 

(b)  Judge  Noah  Kennedy  (retired) 
148th  District  Court 

(c)  The  defendant  was  indicted  for  possession  of 
pethidine.  He  elected  to  have  the  jury  determine 
guilt/innocence  and  punishment.  The  jury  found  the 
defendant  not  guilty. 

(d)  The  police  were  given  consent  to  search  an  apartment 
by  a  co-defendant.  The  defendant  was  found  in  his 
car  at  the  apartment  complex  with  the  pethidine, 
and  he  gave  a  statement  admitting  his  guilt.  The 
defendant's  pre-trial  motion  to  suppress  the 
confession  was  denied  by  the  court.  However,  the 
jury  was  instructed  that  the  co-defendant's  consent 
to  search  the  apartment  did  not  apply  to  the 
automobile,   that   the   voluntariness   of   the 
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defendant's  consent  to  search  the  automobile  must 
be  proven  beyond  a  reasonable  doubt,  and  that  the 
defendant's  statement  must  be  disregarded  unless 
the  consent  to  search  the  automobile  was  voluntary. 
This  acquittal  taught  me  how  important  it  is  for 
jury  instructions  to  be  complete,  because  the  law 
can  make  a  difference  in  their  verdict,  in  spite  of 
the  incriminating  evidence. 

(e)   Nate  Rhodes  (Attorney  for  defendant) 
713  Coleman 

Corpus  Christi,  Texas  78401 
512-888-6840 


Lawyers  who  know  the  quality  of  my  work  as  a  judge,  and  my 
judicial  temperament: 

1.  Douglas  Tinker 
622  S.  Tancahua 

Corpus  Christi,  Texas  78401 
512-882-4378 

2.  Carlos  Valdez 

Nueces  County  District  Attorney 

901  Leopard 

Corpus  Christi,  Texas  78401 

512-888-0410 

3 .  Steve  Schiwetz 

Meredith,  Donnell  and  Abernethy 
1500  One  Shoreline  Plaza-North  Tower 
Corpus  Christi,  Texas  78401 
512-888-5551 

4.  Martin  C.  Davis 
Davis  and  Hutchinson 
1270  Frost  Bank  Plaza 
802  N.  Carancahua 

Corpus  Christi,  Texas  78470 
512-882-2272 

5.  Lance  Bruun 

802  American  Bank  Plaza 
Corpus  Christi,  Texas  78401 
512-888-8413 

6.  Tom  Wheat 
Kleberg  and  Head 

500  N.  Water,  Suite  1200 
Corpus  Christi,  Texas 
512-882-2821 
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7.  Monte  English 

Hunt,  Hermansen,  McKibben  and  English 

1100  First  City  Tower  II 

555  N.  Carancahua 

Corpus  Christi,  Texas  78478 

512-882-6611        .   - 

8.  Douglas  E.  Chaves 

Chaves,  Gonzales  and  Hoblit 

2000  Frost  Bank  Plaza 

802  N.  Carancahua 

Corpus  Christi,  Texas  78470 

512-888-9392  .  "    „ 

9.  M.W.  Meredith,  Jr. 

Meredith,  Donnell  and  Abernethy 
1500  One  Shoreline  Plaza,  North  Tower 
Corpus  Christi,  Texas  78403 
512-888-5551 

10.  Jorge  Rangel 
Rangel  and  Chriss 

719  South  Shoreline  Blvd. ,  Suite  500 
Corpus  Christi,  Texas  78401 
512-883-8555  •  -  ,  ,  , 

11.  Sandra  Lee  Watts  ^ 
921  N.  Chaparral,  Suite  100        T 
Corpus  Christi,  Texas  78403 
512-884-5050 

12.  Colleen  McHugh  ,  ' 
Matthews  and  Branscomb           ^~    - 
802  N.  Carancahua,  Suite  1900      '.^^ 
Corpus  Christi,  Texas  78470 
512-888-9261 


19.  Legal  Activities;  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived . ) 

As  the  result  of  my  work  on  the  State  Bar  of  Texas  Judicial 
Section  Resolutions  Committee,  Judge  George  Thurmond, 
President  of  the  Judicial  Section,  appointed  me  to  the  Bylaws 
Revision  Committee  in  1988.  The  draft  of  the  proposed  by-laws 
revision  which  I  prepared  was  adopted  almost  in  its  entirety 
at  the  1989  Judicial  Section  annual  meeting. 
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I  was  appointed  to  the  Judicial  Education  Executive  Committee 
by  the  Supreme  Court  of  Texas  in  1989.  it  was  the 
responsibility  of  the  Committee  to  oversee  compliance  with 
continuing  legal  education  requirements  for  all  judges  in  the 
State  of  Texas,  ranging  from  part-time  municipal  judges, 
retired  visiting  judges,  as  well  as  full-time  sitting  trial 
and  appellate  judges.  Committee  recommendations  to  the 
Supreme  Court  for  non-compliance  included  intermediate 
sanctions  as  well  as  referral  to  the  State  Commission  on 
Judicial  Conduct. 

I  was  appointed  to  the  State  Commission  on  Judicial  Conduct  by 
the  Supreme  Court  of  Texas  in  1989,  and  was  confirmed  by  the 
Texas  Senate.  The  Commission  has  the  constitutional 
responsibility  of  investigating  allegations  of  unethical 
conduct  on  the  part  of  any  city,  county,  or  state  trial  or 
appellate  judge  in  the  State  of  Texas,  and  for  imposing 
sanctions  such  as  private  or  public  reprimands  and 
recommendation  to  the  Supreme  Court  of  removal  from  office. 
Effective  January  1,  1995  when  I  became  a  district  judge,  I 
also  became  ineligible  as  the  county  court  at  law  member  of 
the  Commission  as  is  required  by  the  Texas  Constitution,  and 
therefore  I  had  to  resign. 
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II.   FIHANCIAL  DATA  AND  CONFUCT  OF  INTEREST  (PUBLIC) 


1.    List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest. 

Bank  of  America  (two  IRAs) 

Mainstay  Funds  (deferred  compensation  plan) 

Public  Employees  Benefit  Services  Corporation/PEBSCO 

(deferred  compensation  plan) 
Nationwide  Life  Insurance  Company  (deferred  compensation  plan) 
Mutual  of  New  York  (deferred  compensation  plan) 
Rental  income  (1031  Campbell)  -  $450.00  per  month 
Rental  income  (229  Country  Club  Drive)  -  $400.00  per  month 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  would  follow  the  Code  of  Conduct  for  United  States  Judges  in 
avoiding  impropriety  and  the  appearance  of  impropriety.  I 
would  keep  informed  about  my  personal  and  financial  interests 
in  order  to  identify  cases  in  which  it  would  be  necessary  to 
recuse  myself  and  in  which  there  might  be  even  an  appearance 
of  impropriety. 

In  order  to  identify  any  financial  relationship  which  might, 
in  my  opinion,  present  actual  or  potential  conflicts  of 
interest,  I  would  compile  a  list  of  all  institutions  in  which 
I  have  a  financial  interest,  such  as  financial  institutions  in 
which  I  have  checking  and  savings  accounts,  and  which 
administer  my  state  and  county  deferred  compensation  funds. 
Similarly,  I  would  compile  a  list  of  relatives  as  defined  in 
the  Ethics  Reform  Act  of  1989,  Title  5  U.S.C.A.  Appendix  6, 
Section  109  (16),  and  social  relationships  which  might  present 
potential  conflicts  of  interest.  These  names  could  then  be 
cross-checked  monthly  with  the  names  of  parties  in  newly  filed 
cases  and  additional  parties  brought  into  already  pending 
cases.  I  would  then  disclose  any  conflict,  actual  or 
potential,  and  recuse  myself  accordingly. 
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3.  Do  you  have  any  plans,  commitments,  or  agreements  to  piirsue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

I  have  no  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation.  I  would  be 
interested  in  teaching  if  the  assignment  met  with  the  approval 
of  Judicial  Conference  of  the  United  States,  as  required  by  5 
U.S.C.  Appendix  7,  Section  502. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

The  sources  and  amounts  of  all  income  received  are  reflected 
in  the  attached  Form  AO-10  (Pages  27  A-E). 

5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail.  (Add  schedules  as  called  for.) 

ATTACHED  (Pages  27  F-G) . 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  Ccunpaign,  your 
title  and  responsibilities. 

Other  than  my  own  ccinpaigns  in  1986,  1990  and  1994,  I  have 
played  a  role  in  the  following  political  campaigns: 

Candidate:  Richard  M.  Borchard 

for  Nueces  County  Commissioner  Precinct  3 
(Democratic  Primary) 
Date:      Spring,  1982 
Title:    Steering  Committee  Chair 
Duties:    Preside  at  meetings  of  steering  committee. 

Advise  and  assist  the  candidate  with  strategy 
and  press  releases. 
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General  Election,  1992: 

Corpus  Christ!  Mexican  American  Democrats  voter  registration 

Summer,  1992* 

General  Election,  1994 

Early  get-out-the-vote  phone  bank  volunteer 

Fall,  1994* 

*In  discharging  these  activities,  I  have  never  used  my  full 
name  or  identified  myself  as  a  judge. 
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III.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged . " 

Describe  what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time  devoted  to 
each. 

From  1981  to  1985,  I  served  the  disadvantaged  by  accepting 
court  appointments  as  I  was  building  up  my  practice.  Although 
I  was  paid  by  Nueces  County,  the  fees  did  not  fully  compensate 
me  for  the  time  and  effort  I  expended  on  the  cases. 
Obviously,  when  I  took  appointments  from  the  district  courts, 
I  knew  that  it  was  not  possible  to  get  paid  the  same  as  an 
attorney  who  was  hired.  However,  as  the  result  of 
representing  indigent  clients  by  court  appointment,  I  have 
come  to  appreciate  the  public  service  performed  by  attorneys 
who  do  so.  They  are  very  professional,  and  do  an  excellent 
job  for  their  clients. 

Since  1981,  I  have  been  involved  in  several  civic  activities 
which  have  served  the  disadvantaged.  These  included 
registering  voters  through  the  Southwest  Voter  Registration 
Progreun,  which  worked  to  educate  residents  of  low-income  areas 
of  Corpus  Christi  about  the  power  of  the  vote. 

During  1988-1989,  I  chaired  the  Lawyers  for  Literacy,  a 
special  committee  of  the  Corpus  Christi  Bar  Association  which 
was  formed  at  my  suggestion.  The  committee  recruited 
volunteers  from  the  legal  community  to  serve  as  tutors  through 
the  Corpus  Christi  Literacy  Council.  It  also  served  to  inform 
the  lawyers  about  the  creative  ways  in  which  they  could  help 
in  alleviating  the  high  rate  of  illiteracy.  As  examples, 
these  could  include  providing  office  space  for  tutoring,  and 
recommending  the  Corpus  Christi  Literacy  Council  as  a 
beneficiary  to  a  client  who  was  planning  his  or  her  estate. 
The  successful  efforts  of  the  committee  served  the 
disadvantaged  in  that  a  large  percentage  of  illiterate  adults 
in  Nueces  County  were  of  lower  income. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
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which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.  What  you 
have  done  to  try  to  change  these  policies? 

NONE. 


Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  ( including  the  circiamstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated). 

Senator  Phil  Gramm  has  a  judicial  selection  committee  in 
Texas . 

In  February,  1995,  I  wrote  to  Congressman  Henry  B.  Gonzalez, 
Dean  of  the  Texas  Congressional  delegation,  expressing  my 
interest  in  the  position  of  U.S.  district  judge  for  the 
Brownsville  Division  of  the  Southern  District  of  Texas. 
Between  March  8  and  March  10,  1995,  I  briefly  visited  with 
Congressmen  E.  "Kika"  de  la  Garza,  Solomon  P.  Ortiz,  Greg 
Laughlin,  Gene  Green,  and  Ken  Bentsen  (members  of  the  Southern 
District  of  Texas  Judicial  Selection  Committee),  in  Washington 
D.C.  I  introduced  myself  to  Ms.  Mary  Hurst  of  Senator  Phil 
Grzunm's  staff  and  to  a  member  of  Senator  Kay  Bailey 
Hutchinson's  staff. 

On  March  10,  1995,  at  the  request  of  Congressman  De  la  Garza, 
chair,  I  submitted  a  Preliminary  Questionnaire  for  Applicants 
for  Federal  Judicial  Nominations  in  the  State  of  Texas  to  the 
committee,  which  also  included  Congresswoman  Sheila  Jackson- 
Lee.  At  the  request  of  Congressman  De  la  Garza,  I  submitted 
a  Personal  Data  Questionnaire  for  Applicants  for  Federal 
Judicial  Nominations  in  the  State  of  Texas  on  March  28,  1995. 
It  is  my  understanding  that  as  a  result  of  its  deliberations, 
the  committee  recommended  my  name  to  Congressmem  Gonzalez.  On 
April  1 ,  1995,  I  was  notified  by  Congressman  Gonzalez  that  he 
was  recommending  my  ncune  to  President  Bill  Clinton. 

Thereafter,  I  submitted  two  questionnaires  for  use  by  the 
Department  of  Justice,  an  American  Bar  Association  Personal 
Data  Questionnaire,  a  Senate  Judiciary  Committee 
Questionnaire,  a  Standard  Form  86,  SF  86  Supplementary  Forms, 
tax-check  waivers,  and  fingerprint  cards,  to  the  Associate 
Counsel  to  the  President. 

Shortly  after  submitting  the  above  information  to  the  White 
House,  I  was  interviewed  via  telephone  by  a  representative  of 
the  Department  of  Justice.  On  May  26,  1995,  I  was  personally 
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interviewed  by  several  other  members  of  the  Department  of 
Justice  in  Washington,  D.C. 

I  was  interviewed  by  Al  Leal  and  Larry  Myers,  of  the  Federal 
Bureau  of  Investigation,  on  two  separate  occasions,  once  in 
June  and  another  on  July  19,  1995. 

On  June  23,  1995,  I  submitted  the  American  Bar  Association 
Personal  Data  Questionnaire  to  Mr.  William  E.  Willis  and  Mr. 
Pike  Powers,  chair  and  Fifth  Circuit  member  of  the  American 
Bar  Association  Standing  Committee  on  the  Federal  Judiciary, 
respectively. 

On  June  28,  1995,  at  their  request,  I  submitted  a  Personal 
Data  Questionnaire  to  Senators  Gramm  and  Hutchinson. 

On  August  10,  1995,  I  was  interviewed  by  Mr.  Powers  in  Austin, 
Texas . 


Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?   If  so,  please  explain  fully. 

NO. 


Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciairy  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the  imposition 
of  far-reaching  orders  extending  to  broad  classes  of 
individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 
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d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness ;  eund 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator    with    continuing    oversight 
responsibilities . 

A  judge  should  have  a  commitment  to  the  balance  of  power 
created  by  the  three  branches  of  government.  Furthermore,  a 
judge  should  have  a  commitment  to  the  independence  of  the 
judiciary. 

A  judge  should  limit  the  use  of  her  power  to  the  issues  before 
the  court.  The  individuals  involved  in,  or  affected  by,  a 
dispute  are  in  a  better  position  to  resolve  the  dispute,  and 
should  be  encouraged  to  do  so  by  proven  methods,  such  as 
alternative  dispute  resolution.  It  is  only  when  these  methods 
have  failed  that  it  should  be  necessary  for  a  court  to  resolve 
the  parties'  grievances  and  to  use  its  coign  of  vantage  as  a 
neutral  body  to  impartially  apply  the  rule  of  law. 

In  applying  the  rule  of  law,  it  is  important  for  a  judge  to 
follow  precedent.  At  the  seune  time  that  a  judge  should  rule 
without  fear  of  public  criticism,  a  judge  should  always  be 
mindful  of  the  far-reaching  consequences  of  rulings,  not  only 
on  the  litigeints,  but  on  the  public. 

Society  has  a  duty  to  educate  itself  eOxjut  rights  and  the 
responsibilities  that  come  with  those  rights.  It  is  not 
appropriate  to  use  judicial  power  for  the  benefit  of  anyone 
who  does  not  avail  themselves  of  rights,  if  any,  afforded  by 
the  law.  To  do  so  by  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness  is  to  cross  the  line  that 
separates  judges  from  advocates. 

Criticisms  of  "judicial  activism"  are  justified  when  the  power 
of  a  federal  judge  is  used  to  cure  societal  ills.  It  is  the 
responsibility  of  communities  to  address  societal  problems 
through  their  elected  representatives  and  philemthropy.  It  is 
incumbent  on  elected  and  civic  leaders  to  educate  their 
constituents  on  the  needs  of  their  communities.  Once 
educated,  commimities  can  understand  why  they,  through  their 
elected  representatives,  and  not  the  federal  courts,  should 
deal  with  the  problems  of  prisons,  schools,  and  elections. 
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FINANCIAL    DISCLOSURE    REPORT 

NOMINATION 


KKS 


•t,X' 


TAGLE,    HILDA  G. 

U.S    DISTRICT   COURT,    TEXAS 

08/14/95 

U.S.    DISTRICT  JXTOGE    -    NOMINEE 

5.    Reporc   Typo    (check   appropriaCe    typ«) 
X      lto.in.tion,    D.t.    08/10/JS 

6      Reporting    Period 
01/01/5*    -    07/31/JS 

901    LEOPARD,     SUITE    903 
CORPUS    CHRISTI,    TEXAS    78412 

8      On    the   beaie   of    the    information   contained   in   thie   Raport   and 
any  iK>di f  i cat iona  perTainina  thereto,    it   ia,    in  i^*  opinion, 
in   compliance  with  applicable   lawa  and   regulationa. 

IMPORTANT  NOTES:  The  instructions  accompanying  this  form  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.      POSITIONS.       (Reporting  mdividual  only,  see  pp.  9-13  of  Instructions.) 


D 


POSITION 

NONE  <No    reportable 


NAME    OF   ORGANIZATION/ENTITY 


TRUSTEE 


SANTIAGO   TAGLE 

SAVINGS    ACCOUNT 

MICHELLE    TAGLE 

SAVINGS    ACCOUNT 

DEL    MAR    COLLEGE 

FOUNDATION 

II.     AGREEMENTS.      (Reporting  individual  only;  see  pp.  14-17  of  Instructions.) 

DATE  PARTIES    AND   TERMS 

NONE  (No    reportable    a9reomence> 

NUECES  COUNTY  DEFERRED  COMPENSATION  AGREEMENT  (NO  CONTROL) 

TEXAS  COUNTY  AND  DISTRICT  RETIREMENT  ACCOUNT  (NO  CONTROL) 

STATE  OF  TEXAS  DEFERRED  COMPENSATION  AGREEMENT  (NO  CONTROL) 


III.     NON-INVESTMENT  INCOME.      (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 


n 


SOURCE  AND  TYPE 


GROSS  INCOME 


RENT 

RENT 

NUECES    COUNTY, 

TEXAS  ; 

WAGES    AS    A    COUNTY   JUDGE 

NUECES    COUNTY. 

TEXAS  ,■ 

WAGES    AS    A   COUNTY   JUDGE 

$ 

5400 

00 

S 

4717 

00 

$ 

4950 

00 

S 

92007 

00 

$ 

92649 

00 
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HaBfl   of    Parson   Raporting  Data   of   Report 

FDJANCIAL   DISCLOSURE   REPORT  |^^g^^     \^^^^  ^ |    08/14/95 

[V.     REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment 

(locludes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


n 


NONE 


OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 

SOURCE  DESCRIPTION 


n 


n 


LIABILITIES.  (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  "(S)"  for  separate  habihty  of  the  spouse,  "(J)"  for  joint  liabihty  of  reporting 
individual  and  spouse,  and  "(DC)"  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE* 

NONE    (No  „pon:i,bl<i  Uabilici..) 


BANC  PLUS  MORTGAGE  CORPORATION    MTGE  ON  RENT  PROP.  IN  CORPUS  CHRIST 


511 


FINANCIAL  DISCLOSDRE  REPORT 


TAGLE,  HILDA  G. 


08/14/95 


VI!.  Page  1  INVESTMENTS  and  TRUSTS -- income,  value,  transactions         (Includes  those  of  spouse 
and  dependent  children.  Sec  pp.  37-54  of  Instructions.) 


Indicate   wh«r«   applicable,    owner   of 
the   aeeec  by  ualng  the  parenchecical 
"(J)"    tor  joint  ownership  o£  report- 
ing   individual    and   apouaa,     '(S)*    foe 
eeparata  ownership  toy  opouee,    ■ (DC) ■ 
{or  ownership  by  dependent   child. 

Place    -(X)-    after   each   aesat 
exempt    frott   prior   dieclosure. 

lncoa« 
p«riod 

Gross   value 

Transactions   during   reporting   period 

(11 
Cod« 

(31 

divT. 
"St.?' 

(1) 

coda 
(J-Pl 

nel^hod3 
Code 
(Q-W) 

(1) 

-IT, 

If   not    exempt    fro*   diocloauro                   | 

(2) 

Code 
(J-P) 

Code 

fs) 

buver/s)^ller 

NONE^      (Ito    report^able 

TEXAS     (APPRAISAL    6-30-95) 

D 

..„c 

K 

Q 

^^^ 

.          .^SJP,,£^>JJ^BKr 

= 

!„.„ 

K 

T 

^^^ 

^S!!i^"S?™T"op'"2?S3'iT 

B 

I„t,„ 

K 

T 

BX»^ 

.               «KW    VO.K    MP=,     -«-,s™ 

TOT^  »k™«  n,«. 

» 

lnc„. 

^ 

T 

BXPHPT 

A 

.„.„. 

^ 

T 

HXBHPT 

A 

I„t.„ 

^ 

T 

BXB-PT 

=OV,«„=»T    PUNO 

A 

!„„„ 

^ 

T 

SXKM^ 

■°        J--    -    -"OH....    P>X=. 

n 

I„C.„ 

.. 

T 

,n,»PT 

"  'Sff,S^-'l!Ss?i.^^" 

D 

I„t.r. 

^ 

T 

BXCHPT 

"     "iSTJa^v-s^-.^eTgi.^-pu. 

A 

■  „.„. 

^ 

T 

,n,«.PT 

»    cr"°ffi?£5.-^\VH'^'?SS?=c^ . 

A 

,„.... 

^ 

T 

B^B-Pr 

,. 

n 

>B 

^  iS^f-S.'^i    S:|h°SS.°L'|IS.oo.      f:|io°SJ.'?o'lil2°.oo     S:|!ol°So5M%;°Soo.ooo    g:5i-°i.is  |i^cSS%.. 

^  Tli:-cSf*Si .  n„    !!:|Hi?SSA'o1i;o.oco    S:nio?S5.'Li;:SSS.oo.  fe:Si;;°?iJ%!?SSo°SSc      """""^  "  ""•°°° 

'  Tsi;^cST^i°°*'"'  8:Ssrj!ii.            ?:§?"«""  """  °"'*"  sisS^rs^ss               T.c..h/i..r*.t 

PAfiF.    27   C 
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FIHAHCIAL  DZSCLOSTTRE  REPORT 


Hum*  of  P«r*oti  Rvporting 

TAGLE,    HILDA  G. 


Oac*  of   R«port 

08/14/95 


VIII.    ADDITIONAL  INFORMATION  or  EXPLANATIONS.     (Indicate  part  of  Report) 

II.   AGREEMENTS     (Cont'd.) 

DATE  PARTIES  AND  TERMS 

DIVERSIFIED  INVESTMENT  ADVISORS  ANNUITY  (NO  CONTROL) 


III.   MOM- mVESTKENT  INCOME     (Cont'd.) 

DATE                       SOURCE  AND  TYPE  GROSS  INCOME 

1995         STATE  OF  TEXAS:  WAGES  AS  A  STATE  JUDGE S   49710.00 

1995         NUECES  COUNTY.  TEXAS;  SUPPLEMENT  TO  WAGES  ST  JUDGE  S    4356.00 
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Nkb«   of    Poraon  Raporting  D«te  of    Report 

FDIAHCIAL  DISCLOSURE  REPORT      tAGLE,  HILDA  G.  08/14/95 

IX.  CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C.   455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  ray 
knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
interest,  as  defined  in  Canon  3C(3) (c) ,  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory 
provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C. A.  app.  7,   501  et .  seq.,  5  U.S.C.   7353  and  Judicial 
Conference  regulations.      i 

Signature    ^\^  .Uj^^^^^^ Date  ^f  (  ^  [  ^  <.^ 

NOTE:    ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  MAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C. A.  APP.  6, 
104,  AND  18  U.S.C.   1001.) 


FILING  INSTRUCTIONS: 
Mail  signed  original  and  3  additional  copies  to: 


Committee  on  Financial  Disclosure 
Administrative  Office  of  the 
United  States  Courts 
Washington,  D.C.  20544 
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HILDA  G  TAGLE 

FINANCIAL  STATEMENT 

NET  WORTH 

As  of  June  30,  1995 


Provide  a  complete,  current  financial  net  worth  statement  which 
itemizes  in  detail  all  assets  (including  bank  accounts,  real  estate,  securities, 
trusts,  investments,  and  other  financial  holdings)  all  liabilities  (including  debts, 
mortgages,  loans  and  other  financial  obligations)  of  yourself,  your  spouse, 
and  other  immediate  members  of  your  household 


ASSETS 
Cash  on  hand  and  in  banks  4,164 

U.  S.  Government  secunlies  -  add 
schedule 

Listed  secunties  -  add  schedule  (I)  44  • 

Unlisted  secunties  -  add  schedule 

Accounts  and  notes  receivable: 

Due  from  relatives  and  friends 

Due  from  others 

Doubtful 

Real  estate  owned  -  add  schedule  (H)  1 3 1 ,78 1 

Real  estate  mortgages  receivable 

Autos  and  other  personal  property  68,000 

Cash  value  -  life  uisurance  -  personal  7,360 

life  insurance  -  nephew  4 1 0 

Other  assets  -  itemize: 

Diversified  Investment  Advisors  -  Armuity  27,586 

IRA  Accounts- Bank  of  America  18,119 

Nueces  County  Deferred  Comp 

PEBSCO  84,669 

MainStay  Funds  7,546 

Nationwide  Life  Ins  Deferred  Corap  3,045 

Texas  County  and  District  Retirement  Account         67, 1 69 

Carlyle  -  Real  Estate  Lunited  Partnership  0 

Total  Assets  419,884 

CONTINGENT  LL«LBILmES 
As  endorser,  comaker  or  gaurantor  0 

On  leases  or  contracts  0 

Legal  Clauns  0 

Provision  for  Federal  Income  Tax  0 

Other  special  debt  0 


LL\BILrnES 
Notes  Payable  to  banks  -  secured 

Notes  Payable  to  banks  -  unsecured 


Notes  Payable  to  relatives 

Notes  Payable  to  Others 

Accounts  and  bills  due 

Unpaid  mcome  tax 

Other  unpaid  tax  and  mterest 

Real  estate  mortgages  payable  -  add 
schedule  (III) 

Chattel  mortgages  and  other  lines  pay- 
able 
Other  debts  -  itemize: 

New  York  Life 

Mutual  of  New  York 


14,571 


Total  liabilities 
Net  Worth 


102,408 
317,476 


2,246 
2,356 


Total  liabilities  and  net  worth  4 1 9,884 

GENERAL  INFORMATION 
Are  any  assets  pledged?  add  schedule  0 

Are  you  defendant  m  any  suits  or  legal 

actions'    No 

Have  you  ever  taken  bankruptcy?  No. 
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Hilda  G.  Tagle 
As  of  June  30,  1995 


Schedule  I 


Listed  Securities: 

Circle  K  Corporation,  3  shares  owned  $        44 

Schedule  II 

Real  Estate  Owned: 

Woodson  Lot  4,  Block  2 

Nueces  County,  Corpus  Christi,  Texas  $    44,819 

Edgewater  Terrace  Lot  6,  Block  7 

Nueces  County,  Corpus  Christi,  Texas  85,080 

Amos  Moore  Replat,  Lot  12,  Block  4 

Nueces  County,  Robstown,  Texas  1,882 

Total  $    131,781 

Schedule  III 

Real  Estate  Mortgages  Payable; 

Banc  Plus  -  Rental  Property 

Woodson  Lot  4,  Block  2,  Nueces  County 

Corpus  Christi,  Texas  $     14,771 

GMAC  -  Edgewater  Terrace  Lot  6,  Block  7 

Nueces  County,  Corpus  Christi,  Texas  10,554 

Karen  &  Charles  Teas  -  Edgewater  Terrace 
Lot  6,  Block  7,  Nueces  County 
Corpus  Christi,  Texas  56,807 

Total  $     82,132 
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I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 


1 .  Full  name  (include  any  former  names  used.) 
Sam  Allen  Lindsay 


2.  Address:  Listcurrentplaceof  residence  and  office  address(es). 
Office 

ISOOMariUaSt. 
Suite  7C  North 
Dallas,  Texas  75201 


3.  Date  and  place  of  birth. 

October  16,  1951 
San  Antonio,  Texas 


4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married 

Kathleen  Shelton  Lindsay 

Part-time  computer  teacher 

First  Baptist  Academy 

P.O.  Box  868 

Dallas,  Texas  75221 


5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates 
of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

San  Antonio  Junior  College,  San  Antonio,  Texas; 
9/70 -12/71;  6/72 -7/72. 
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University  of  Puerto  Rico,  Rio  Piedras,  Puerto  Rico 
1/72  -  5/72,  Exchange  Student. 

St.  Mary's  University,  San  Antonio,  Texas,  1972  - 1974, 
B.  A.  History  and  Government,  Magna  Cum  Laude,  May,  1974. 

University  of  Texas  School  of  Law,  1974  -  1977, 
Juris  Doctor,  May,  1977. 


6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organiza- 
tions, nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as 
an  officer,  director,  partner,  proprietor,  or  employee  since  graduation  from 
college. 

a.  American  National  Insurance  Co.,  San  Antonio,  Texas  (May  -  August, 
1974);  insurance  agent. 

b.  Sigmor  Shamrock  Corporation,  San  Antonio,  Texas;  summer  and  sea- 
sonal employee  in  1975  and  1976,  employee  and  night  manager  at  ser- 
vice station. 

c.  Texas  Aeronautics  Commission,  Austin,  Texas;  law  clerk  in  1975,  1976 
and  1977;  staff  attorney  from  1 1/77  to  3/79. 

d.  City  of  Dallas,  Dallas,  Texas,  May  1 979  -  Present  (assistant  city  attorney 
from  May,  1979  -  January,  1990;  executive  assistant  city  attorney  from 
January,  1990  -  February,  1991;  first  assistant  city  attorney  from  February 
to  December,  1991;  acting  city  attorney  from  December,  1991  -  May,  1992; 
city  attorney  from  May,  1992  -  present). 


7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No. 
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Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

I  graduated  magna  cum  laude  from  St.  Mary's  University,  San  Antonio,  Texas  in 
1974.  I  was  awarded  the  C.  B.  Bunkley  award  for  exceptional  service  to  the 
community  by  the  J.  L.  Turner  Legal  Association  in  1996.  I  was  also  awarded 
the  Trailblazer  Award  by  the  South  Dallas  Business  and  Professional  Women's 
Club,  Inc.  in  April  1993  for  being  the  first  African-American  City  Attorney. 


9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees 
or  conferences  of  wiiich  you  are  or  have  been  a  member  and  give  the  titles  and 
dates  of  any  offices  which  you  have  held  in  such  groups. 

State  Bar  of  Texas 

Dallas  Bar  Association 

J.  L.  Turner  Legal  Association 

Fifth  Circuit  Bar  Association 

Judicial  Nominating  Commission  of  the  City  of  Dallas 

Dallas  hin  of  Court  (Master  since  1 993) 

Southwestern  Legal  Foundation  (Trustee  since  1994) 

Federal  Judiciary  Advisory  Committee  for  the  Northern  District  of  Texas  (1994) 

I  have  held  the  position  of  a  master  in  the  Dallas  Inn  of  Court  since  1993,  and  I 
have  been  a  trustee  of  the  Southwestern  Legal  Foundation  since  1994.  I  do  not 
hold  a  title  or  position  in  any  of  the  other  listed  organizations. 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active 
in  lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which 
you  belong. 

None.  Jack  and  Jill  of  America,  Inc.  -  Dallas  Chapter. 
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1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice, 
with  dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please 
explain  the  reason  for  any  lapse  of  membership.  Give  the  same  information  of 
administrative  bodies  which  require  special  admission  to  practice. 

United  States  Supreme  Court,  1994 

United  States  Court  of  Appeals  for  the  Fifth  Circuit,  1982 

United  States  District  Court  for  the  Northern  District  of  Texas,  1980 

Texas  Supreme  Court,  State  of  Texas  (all  Texas  courts),  1977 


12.  Published  Writings:  List  the  titles,  pubhshers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please  supply 
one  copy  of  all  pubHshed  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues  involving  consti- 
tutional law  or  legal  pohcy.  If  there  were  press  reports  about  the  speech,  and 
they  are  readily  available  to  you,  please  supply  them. 

Lecturer,  "Suing  and  Defending  Governmental  Entities,"  State  Bar  of 

Texas  Seminar,  1990,  1992  and  1993 
Lecturer,  "Texas  Open  Meetings  Act"  -  The  Challenges  Facing  Local 

Governments,  Federal  Bar  Association  Seminar,  Dallas,  Texas, 

1993 
Lecturer,  "Juvenile  Curfew  Ordinances"  -  The  Challenges  Facing  Local 

Governments,  Federal  Bar  Association  Seminar,  Dallas,  Texas, 

1994 
Lecturer,  "Children  and  Handguns:  Implementing  Curfew  Ordinances  to 

Reduce  Juvenile  Crime  and  Victimization,"  -  Sixteenth  Annual 

Black  Family  Conference  -  Sustaining  and  Enhancing  Minority 

Communities:  A  Challenge  to  Eliminate  Handguns,  Hampton 

University,  1994 
Lecturer,  "Juvenile  Curfews  and  the  Constitution:  The  Latest  Round  in  a 

Continuing  Debate,"  NIMLO  Mid- Year  Seminar,  Washington, 
D.  C, 1994 
Lecturer,  "Preparing,  Trying  and  Settling  Auto  Collision  Cases," 

Governmental  Liability,  State  Bar  of  Texas,  Dallas,  Texas, 
1995 

Copies  of  such  speeches  or  articles  are  attached. 
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13.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

Excellent. 
January,  1997. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held, 
wliether  such  position  was  elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court. 

None. 


15.  Citations:  If  your  are  or  have  been  a  judge,  provide:  (1)  citations  for  the 
ten  most  significant  opinions  you  have  written;  (2)  a  short  summary  of 
and  citations  for  all  appellate  opinions  where  your  decisions  were 
reversed  or  where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations  for  significant 
opinions  on  federal  or  state  constitutional  issues,  together  with  the 
citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opin- 
ions listed  were  not  officially  reported,  please  provide  copies  of  the 
opinions. 

Not  apphcable. 


16.  Pubhc  Office:  State  (chronologically)  any  public  offices  you  have  held, 
other  than  judicial  offices,  including  the  terms  of  service  and  whether 
such  positions  were  elected  or  appointed.  State  (chronologically)  any 
unsuccessful  candidacies  for  elective  pubhc  office. 

City  Attorney  of  Dallas,  Texas,  May  6,  1992  to  present. 
This  is  an  appointed  position  for  a  two-year  term.  1  was  initially  appointed4)n 
May  6,  1992,  and  I  was  reappointed  in  October,  1994  and  in  October,  1996. 
The  City  Council  of  the  City  of  Dallas  makes  the  appointment.  I  have  not 
sought  an  elective  office. 
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17.  Legal  Career: 

a.  Describe  chronologically  your  law  practice  and  experience  after  grad- 
uation from  law  school  including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of 
the  judge,  the  court,  and  the  dates  of  the  period  you  were  a 
clerk; 

No. 

2.  wiiether  you  practiced  alone,  and  if  so,  the  addresses  and 
dates; 

I  have  never  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  com- 
panies or  governmental  agencies  with  which  you  have  been 
connected,  and  the  nature  of  your  connection  with  each; 

I  have  worked  at  two  entities  since  my  graduation  from  law 
school,  the  Texas  Aeronautics  Commission  and  the  Dallas 
City  Attorney's  Office.  I  have  outlined  below  my  tenure  with 
each  and  the  nature  of  my  legal  duties  and  areas  of  practice: 

Staff  Attorney,  Texas  Aeronautics  Commission  (currently 
the  Aviation  Division  of  the  Texas  Department  of  Transpor- 
tation) 

1 50  East  Riverside 
Austin,  Texas  78704 
November  1977  -  March  1979 

Conducted  hearings  regarding  intrastate  air  carriers  regulated 
by  Commission.  Prepared  Commission  rules  governing 
hearings  and  grant  procedures  for  cities  and  counties  seeking 
state  aid  for  airport  construction  and  expansion.  Provided 
legal  counsel  to  Commission  and  staff. 
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Dallas  City  Attorney's  Office 

1500  Manila  Street 
7C  North 

Dallas,  Texas  75201 
May  1979 -Present 

Prosecution  Division 

May  1979 -June  1980 

Prosecuted  Class  "C"  misdemeanors  involving  violations  of 

state  penal  code,  traffic  code,  and  various  city  ordinances  and 

worked  with  senior  attorneys  on  secondary  assignments  in 

Utigation  division. 

Federal  Litigation  Section 
June  1980  -  September  1986 

Handled  cases  involving  civil  rights,  employment  discrimina- 
tion, employee  rights,  zoning,  constitutional  and  personal 
injury  law. 

Head  of  Federal  Litigation  Section 
September  1986  -  January  1990 

Handled  cases  involving  civil  rights,  employment  discrimina- 
tion, employee  rights,  zoning,  constitutional  and  personal 
injury  law.  Supervised  four  attorneys. 

Executive  Assistant  City  Attorney 
Chief  of  Litigation  Division 
January  1990  -  February  1991 

Supervised  24  litigation  attorneys  in  cases  involving  civil 
rights,  employment  discrimination,  employee  rights,  consti- 
tutional, zoning,  personal  injury,  eminent  domain,  and  wor- 
kers' compensation  law,  and  briefed  city  council  on  litigation 
matters. 

First  Assistant  City  Attorney 

February  1991  -  December  1991 

Responsible  for  direct  oversight  of  all  litigation.  Personally 

handled  selected  major  cases.  Responsible  for  personnel  and 

administrative  matters.  Attended  all  city  council  meetings 
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and  executive  sessions.  Advised  city  council,  city  employees 
and  board  members  on  legal  matters. 

Acting  City  Attorney 
December  1991  -  May  1992 
See  duties  for  City  Attorney. 

City  Attorney 
May  1992 -Present 

Responsible  for  active  and  administrative  supervision  of  1 1 0 
employees,  including  73  attorneys,  30  support  staff  members, 
and  seven  paralegals.  Responsible  for  representation  of  City 
in  all  litigation  and  legal  matters.  Serve  as  legal  adviser  to 
City  Council,  City  Manager,  department  heads  and  board  and 
conmiission  members.  Provide  legal  representation  to  em- 
ployees and  officers  in  litigation  matters.  Attend  all  meetings 
and  executive  sessions  of  the  Dallas  City  Council. 

1 .  What  has  been  the  general  character  of  your  law  practice,  dividing 
it  into  periods  with  dates  if  its  character  has  changed  over  the 
years? 

I  have  worked  at  two  entities  since  my  graduation  from  law 
school,  the  Texas  Aeronautics  Commission  and  the  Dallas 
City  Attorney's  Office.  I  have  oudined  below  my  tenure  with 
each  and  the  nature  of  my  legal  duties  and  areas  of  practice: 

Staff  Attorney,  Texas  Aeronautics  Commission  (currently 
the  Aviation  Division  of  the  Texas  Department  of  Transpor- 
tation) 

1 50  East  Riverside 
Austin,  Texas  78704 
November  1977  -  March  1979 

Conducted  hearings  regarding  intrastate  air  carriers  regulated  by 
Commission.  Prepared  Commission  rules  governing  hearings  and 
grant  procedures  for  cities  and  counties  seeking  state  aid  for  air- 
port construction  and  expansion.  Provided  legal  counsel  to  Com- 
mission and  staff*. 
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Dallas  City  Attorney's  Office 

1500  Manila  Street 
7C  North 

Dallas,  Texas  75201 
May  1979 -Present 

Prosecution  Division 

May  1979 -June  1980 

Prosecuted  Class  "C"  misdemeanors  involving  violations  of 

state  penal  code,  traffic  code,  and  various  city  ordinances  and 

worked  with  senior  attorneys  on  secondary  assignments  in 

litigation  division. 

Federal  Litigation  Section 

June  1980  -  September  1986 

Handled  cases  involving  civil  rights,  employment  discrimination, 

employee  rights,  zoning,  constitutional  and  personal  injury  law. 

Head  of  Federal  Litigation  Section 

September  1 986  -  January  1 990 

Handled  cases  involving  civil  rights,  employment  discrimination, 

employee  rights,  zoning,  constitutional  and  personal  injury  law. 

Supervised  four  attorneys. 

Executive  Assistant  Citv  Attorney 
Chief  of  Litigation  Division 
January  1990  -  February  1991 

Supervised  24  litigation  attorneys  in  cases  involving  civil  rights, 
employment  discrimination,  employee  rights,  constitutional, 
zoning,  personal  injury,  eminent  domain,  and  workers'  compen- 
sation law,  and  briefed  city  council  on  litigation  matters. 

First  Assistant  Citv  Attorney 

February  1991  -  December  1991 

Responsible  for  direct  oversight  of  all  litigation.  Personally 

handled  selected  major  cases.  Responsible  for  personnel  and 

administrative  matters.  Attended  all  city  council  meetings  and 

executive  sessions.  Advised  city  council,  city  employees  and 

board  members  on  legal  matters. 
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Acting  City  Attorney 
December  1991  -  May  1992 
See  duties  for  City  Attorney. 

City  Attorney 
May  1992  -  Present 

Responsible  for  active  and  administratiye  supervision  of  1 10 
employees,  including  73  attorneys,  30  support  staff  members, 
and  seven  paralegals.  Responsible  for  representation  of  City 
in  all  litigation  and  legal  matters.  Serve  as  legal  adviser  to 
City  Council,  City  Manager,  department  heads  and  board  and 
commission  members.  Provide  legal  representation  to  em- 
ployees and  officers  in  litigation  matters.  Attend  all  meetings 
and  executive  sessions  of  the  Dallas  City  Council. 


2.  Describe  your  typical  former  clients,  and  mention  the  areas,  if  any, 
in  which  you  have  specialized. 

My  cUents  are  members  of  the  Dallas  City  Council,  the  City 
Manager  and  his  assistants,  department  directors,  city  employees 
and  officers,  and  board  and  commission  members.  I  am  board 
certified  in  civil  trial  law  by  the  Texas  Board  of  Legal  Specializa- 
tion. Prior  to  coming  to  woric  at  the  City  of  Dallas,  my  clients 
were  the  five  commissioners  of  the  Texas  Aeronautics  Commis- 
sion and  employees  of  the  Commission. 

1 .  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If 
the  frequency  of  your  appearances  in  court  varied,  describe  each 
such  variance,  giving  dates. 

I  appeared  frequently,  except  for  the  last  five  years.  I  did  not 
appear  in  court  regularly  during  this  time  period  because  the 
nature  of  my  administrative  duties  as  City  Attorney  does  not 
permit  me  to  appear  in  court  regularly. 
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2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 
90% 

(b)  state  courts  of  record; 
10% 

(c)  other  courts. 
0% 


3.  What  percentage  of  your  litigation  was: 

(a)  civil; 
100% 

(b)  criminal. 
0% 


4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict 
or  judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

I  have  tried  more  than  fifty  cases,  and  the  approximate  breakdown 
is  as  follows: 

sole  counsel  - 1 2+ 
chief  counsel  -  25 
associate  counsel  - 1 5  to  20 


5.  What  percentage  of  these  trials  was: 

(a)  jury; 
approximately  70% 

(b)  non-jury, 
approximately  30% 
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18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  wdiich  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and 
the  docket  number  and  date  if  unreported.  Give  a  capsule  summary  of 
the  substance  of  each  case.  Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your  participation  in  the  liti- 
gation and  the  final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  be- 
fore whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 

First  Case 

a.  Style,  number,  court  and  date  of  representation 

Outb.  et  al.  v.  Strauss,  et  al..  Civil  Action  No.  3:91-CV-1310-R; 

July  22-23,  1991  and  July,  1992;  1  was  lead  counsel  for  all  Defendants. 

United  States  District  Court,  Northern  District  of  Texas. 

b.  Citation 

This  case  is  reported  at  1 1  F.3d  488  (5th  Cir.  1993),  cert  denied. 
128  L.E.2d  864  (1994). 

c.  Sunmiary  of  and  significance  of  case 

Several  parents  filed  a  suit  challenging  the  constitutionality  of  a  juvenile 
curfew  ordinance  enacted  by  the  City  of  Dallas  in  June  1991 .  I  was  lead 
counsel  for  the  individual  council  members,  the  City  of  Dallas  and  other  city 
officials  who  were  sued.  Plaintiffs  raised  numerous  issues  under  the  federal 
and  state  constitutions.  After  a  bench  trial,  the  district  court  held  that  the 
ordinance  violated  both  constitutions  on  equal  protection  and  free  associa- 
tion grounds  and  permanently  enjoined  enforcement  of  the  ordinance.  The 
5th  Circuit  reversed  and  held  that  the  ordinance  was  constitutional.  The 
Supreme  Court  declined  review  of  the  case.  This  case  has  national  signifi- 
cance because  the  ordinance  has  been  an  effective  tool  in  addressing 
juvenile  crime  and  has  been  used  as  a  model  across  the  nation  by  numerous 
cities  that  have  adopted  curfew  ordinances. 
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d.  Name,  address  and  telephone  number  of  counsel  and  judge 

Co-Counsel  for  Defendants 

Katherine  Knight 

5910  North  Central  Expressway 

Suite  1575 

Dallas,  Texas  75206 

214-265-2499 


Anne  C.  Roland 
908  Warren  Crossing 
Coppell,  Texas  75019 
972-304-8568 

Counsel  for  Plaintiffs 
Bruce  E.  Anton 
705  Ross  Avenue 
Dallas,  Texas  75202 
214-741-9027 

Bruce  A.  Morrow 
2522  McKinney  Avenue 
Dallas,  Texas  75201 
214-871-9156 

Tona  Trollinger 
11424  West  114  Street 
Overland  Park,  Kansas  662 1 2 
913-469-5037 

Judge  in  the  Case 

The  Honorable  Jerry  Buchmeyer 
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Second  Case 

a.  Style,  number,  court  and  date  of  representation 

Johnson,  et  al.  v.  The  City  of  Dallas,  et  al..  Civil  Action  No.  3:94-CV-0991- 
X;  date  of  representation  was  May  20,  1 994;  I  am  lead  counsel  for  all 
Defendants.  United  States  District  Court,  Northern  District  of  Texas. 

b.  Citation 

This  case  is  reported  at  860  F.  Supp.  344  (N.  D.  Tex.  1994)  and  61  F.Sd 
442(5thCir.  1995). 

c.  Summary  of  and  significance  of  case 

This  is  a  class  action  brought  by  homeless  persons  challenging  several  city 
ordinances.  Plainti£fs  contended  that  the  ordinances,  as  enforced,  violate 
their  First,  Fourth,  Eighth,  Ninth  and  Fourteenth  Amendment  rights  under 
the  U.  S.  Constitution.  The  district  court  concluded  that  the  city's  sleeping 
in  pubUc  ordinance  was  unconstitutional  as  applied  to  the  homeless  and 
enjoined  enforcement  of  the  ordinance.  The  court  concluded  that  the  re- 
maining ordinances  were  constitutionally  vaUd  and  also  concluded  that  the 
city  could  enforce  the  Texas  Criminal  Trespass  Statute.  On  appeal,  the  5th 
Circuit  reversed  and  remanded  the  case  because  Plaintiffs  did  not  establish 
they  had  standing  to  sue  on  their  14th  Amendment  claim.  This  case  is 
pending  before  the  district  court  and  is  significant  because  it  deals  with 
the  issue  of  homelessness,  \^ch  is  being  litigated  across  the  nation  in 
several  major  cities.  The  ultimate  issue  that  will  need  to  be  resolved  is 
>\iiether  homelessness  is  a  "status"  or  "condition." 


d.  Name,  address  and  telephone  number  of  counsel  and  judge 

Co-Counsel  for  Defendants 

Edwin  P.  Voss,  Jr. 

1 500  Marilla  Street 

7B  North 

Dallas,  Texas  75201 

214-670-3510 
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Counsel  for  Plaintiifs 
Jeffie  Massey 
P.O.  Box  211 
Sheridan,  Texas  77475 
409-732-9425 
and 

Steven  P.  Anderson 
3102  Maple  Avenue 
Suite  220 

Dallas,  Texas  75201 
903-465-2000 

Judge  in  the  Case 

The  Honorable  Joe  Kendall 


Third  Case 

a.  Style,  number,  court  and  date  of  representation 

Sullivan  v.  Dickenson,  et  al..  Civil  Action  No.  CA3-85-2474-AJ,  consoh- 
dated  with  Sullivan  v.  DBG  Property  Investors  Corp.,  Civil  Action  No. 
CA3-85-2475-AJ;  May  13-17,  1990;  I  was  lead  counsel  for  Defendants 
Dickenson  and  City  of  Dallas.  United  States  District  Court,  Northern 
District  of  Texas. 

b.  Citation 

This  case  is  not  reported. 

c.  Summary  of  and  significance  of  case 

This  case  involved  the  shooting  of  an  individual  by  an  oflF-duty  pohce 
officer,  vA\o  also  worked  as  the  night  manager  for  the  apartment  com- 
plex where  the  shooting  took  place.  According  to  Plaintiff,  Dickenson 
dropped  his  handcuffs,  and  as  Plaintiff  picked  them  up  and  attempted  to 
,     hand  them  to  Dickenson,  Dickenson  shot  him  in  the  abdomen  willfully  and 
without  justification.  The  truth  of  the  matter  was  that  Plaintiff  was  intoxi- 
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cated  and  picked  up  the  dropped  handcuffs  to  attack  the  officer.  Plaintiff 
also  sued  the  owner  of  the  apartment  complex  because  he  alleged  that 
Dickenson  was  as  agent  or  employee  of  DBG  Property  Investors  at  the  time 
of  the  shooting. 

Plaintiff  sued  under  Section  1 983,  the  Texas  Tort  Claims  Act  and  common 
law  negligence  for  the  injuries  he  suffered.  He  alleged  that  he  was  falsely 
arrested,  illegally  searched  and  unjustifiably  shot  by  Dickenson.  Sullivan 
also  alleged  that  the  action  of  Dickenson  resulted  from  a  policy  or  custom  of 
the  City  of  Dallas  that  permitted  or  condoned  the  illegal  use  of  deadly  and 
excessive  force  and  inadequate  training  of  police  officers. 

The  case  proceeded  to  trial.  The  court  granted  a  directed  verdict  for  the 
City  of  Dallas  and  DBG  Property  Investors.  The  jury  ruled  in  favor  of 
Dickenson  on  all  issues.  This  case  was  significant  because  Plaintiff  sought 
approximately  $4,000,000  in  damages,  and  because  a  shooting  involving  a 
police  officer  is  necessarily  significant. 

d.  Name,  address  and  telephone  number  of  counsel  and  judge 

Co-Counsel  for  Defendants  City  of  Dallas  and  Dickenson 

Edwin  P.  Voss,  Jr. 

1500  Marilla  Street 

7B  North 

Dallas,  Texas  75201 

214-670-3491 

Counsel  for  Plaintiff 
Douglas  R.  Larson 
410  W.  Main,  Suite  101 
Mesquite,  Texas  75149 
972-329-0160 

Co-Defendant's  Counsel 

Lewis  R.  Sifford 

901  Main  Street,  Suite  6300 

Dallas,  Texas  75202 

214-742-1200 
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Judge  in  the  Case 

The  Honorable  John  B.  Tolle 


Fourth  Case 

a.  Style,  number,  court  and  date  of  representation 

Maves  v.  The  City  of  Dallas.  Civil  Action  No.  CA3-83-0462-F;  date  of 
representation  was  March,  1984;  I  was  sole  counsel  for  the  City  of  Dallas. 
United  States  District  Court,  Northern  District  of  Texas. 

b.  Citation 

This  case  is  reported  at  747  F.2d  323  (5th  Cir.  1984). 

c.  Summary  of  and  significance  of  case 

This  case  involved  a  constitutional  challenge  to  an  historic  preservation 
regulation.  I  was  sole  counsel  for  the  City  of  Dallas.  Plaintiff  Mayes 
owned  a  home  in  an  historic  preservation  district  in  Dallas.  Mayes  was 
denied  his  request  to  make  certain  alterations  to  his  property.  He  brought 
suit  alleging  that  the  city's  exercise  of  its  zoning  power  violated  due  process 
because  the  ordinance  did  not  provide  objective,  specific  standards  that 
wouldpreventthearbitrary  exercise  ofthis  power  by  city  authorities.  After 
a  bench  trial,  the  district  court  held  for  the  city,  and  the  case  was  affirmed 
on  appeal. 

This  case  was  significant  because  it  validated  the  process  that  the  City  was 
using  in  reviewing  certificates  of  appropriateness  in  historic  zoning  districts, 
and  the  court  held  that  the  ordinance  provided  specific,  objective  criteria  so 
as  not  to  offend  the  due  process  clause. 

d.  Name,  address  and  telephone  number  of  coimsel  and  judge 

Counsel  for  Plaintiff 
Michael  M.  Daniel 
3310  Elm  Street 
Dallas,  Texas  75226 
214-939-9230 
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Judge  in  the  Case 

The  Honorable  Robert  Porter  (deceased) 


Fifth  Case 

a.  Style,  number,  court  and  date  of  representation 

Estate  of  Andrew  Pigg.  et  al.  v.  Estate  of  Gary  Blair,  et  al..  CA3-87-1796- 
C;  date  of  representation  was  June,  1990;  I  was  lead  counsel  for  all 
Defendants.  United  States  District  Court,  Northern  District  of  Texas. 

b.  Citation 

This  case  is  not  reported. 

c.  Summary  of  and  significance  of  case 

This  was  a  civil  rights  and  wrongful  death  case.  The  incident  giving  rise  to 
the  incident  was  a  shooting  in  an  apartment  parking  lot  in  which  Plaintiff 
Pigg  and  Officer  Blair  shot  each  other  after  a  scuffle.  Pigg's  estate  conten- 
ded that  Pigg  only  fired  to  defend  himself.  Pigg's  Estate  sued  Blair's 
Estate,  the  chief  of  poUce,  a  police  captain  and  the  City  of  Dallas,  alleging 
negligence  and  unlawful  use  of  deadly  force.  Pigg's  Estate  also  contended 
that  the  City  of  Dallas  had  a  grossly  inadequate  system  (policy)  of  training, 
supervising  and  evaluating  police  officers  that  caused  Pigg  to  be  deprived  of 
his  life  and  liberty  in  violation  of  the  Fourth  and  Fourteenth  Amendments  to 
the  U.  S.  Constitution.  Plaintiffs  sought  damages  in  the  amount  of 
$3,000,000. 

The  case  proceeded  to  a  jury  trial  in  June,  1990.  The  City  of  Dallas,  poUce 
chief  and  police  captain  were  granted  a  directed  verdict.  After  a  three-day 
trial,  the  jury  returned  a  verdict  in  favor  of  the  Estate  of  Gary  Blair  and  held 
that  Blair  did  not  use  excessive  force  and  that  Pigg  was  100  percent  negli- 
gent. This  case  was  significant  because  of  the  amount  of  money  requested 
and  the  controversy  generated  in  the  community.  Pigg's  alleged  accom- 
plice had  been  tried  for  capital  murder  and  acquitted  prior  to  the  trial.  It 
was  important  to  establish  to  the  community  that  the  use  of  force  was  not 
excessive  or  unlawful. 
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d.  Name,  address  and  telephone  number  of  counsel  and  judge 

Co-Counsel  for  all  Defendants 

Edwin  P.  Voss,  Jr. 

1500  Manila  Street 

7B  North 

Dallas,  Texas  75201 

214-670-3491 

Counsel  for  Plaintiffs 
E.  Brice  Cunningham 
777  R.  L.  Thornton  Freeway 
Suite  121 

Dallas,  Texas  75203 
'    214-946-1153  ' 

Judge  in  the  Case 

The  Honorable  Sam  R.  Cummings 


Sixth  Case 

a.  Style,  number,  court  and  date  of  representation 

Chandler,  et  al.  v.  The  Citv  of  Dallas,  et  al.  Civil  Action  No.  CA3-85- 
2580-R;  date  of  representation  was  September,  1990;  I  was  lead  counsel 
for  all  Defendants.  United  States  District  Court,  Northern  District  of  Texas. 

b.  Citation 

This  case  is  reported  at  958  F.2d  85  (5th  Cir.  1 992)  and  2  F.3d  1 385 
(5th  Cir.  1993),  cerL  denied.  128  L.E.2d  61  (1994). 

c.  Sunmiary  of  and  significance  of  case 

This  was  a  class  action  brought  by  two  individuals  challenging  the  city's 
driver  safety  program.  Plaintiffs  contended  that  the  driver  safety  program  of 
the  City  of  Dallas,  because  of  certain  physical  standards  it  required  of  em- 
ployees before  one  was  qualified  to  drive  a  city  vehicle,  discriminated 
against  them  and  others  who  had  certain  physical  impairments  in  violation 
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of  the  Rehabilitation  Act,  the  First  Amendment,  the  Fourteenth  Amendment, 
and  Section  1983.  The  district  court  certified  two  classes,  those  with  sub- 
standard vision  and  those  with  insulin  dependent  diabetes.  After  a  bench 
trial,  the  court  ruled  in  favor  of  Plaintiffs.  On  appeal  the  case  was  remanded 
because  the  findings  of  fact  and  conclusion  of  law  were  inadequate.  On 
remand  the  district  court  again  ruled  for  Plaintiffs.  On  the  second  appeal, 
the  5th  Circuit  reversed  and  rendered  for  the  City  of  Dallas.  This  case  was 
important  because  it  challenged  a  program  which  has  been  in  effect  since 
1978  and  continues  to  this  day.  Additionally,  this  ruling  saved  the  City  of 
Dallas  millions  of  dollars. 


d.  Name,  address  and  telephone  number  of  counsel  and  judge 

Co-Counsel  for  all  Defendants 

John  Schumann 

United  States  Department  of  Justice,  Civil  Division 

Federal  Programs  Branch 

9th  and  Pennsylvania  Avenue  N.  W.,  Room  3537 

Washington,  D.  C.  20530 

202-514-3256 

Frank  Garza 

Acting  City  Attorney,  San  Antonio,  Texas 

100  South  Flores  Street,  3rd  Floor 

San  Antonio,  Texas 

210-207-2198 

Counsel  for  Plaintiffs 
Genice  Rabe 
301  Elm  Street 
Dallas,  Texas  75226 
214-939-9228 

Judge  in  the  Case 

The  Honorable  Jerry  Buchmeyer 


50-531   98-18 
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Seventh  Case 

a.  Style,  number,  court  and  date  of  representation 

Donald  Pvles.  et  al.  v.  William  Spruce,  et  al..  CA3-85-0145-D;  date  of 
representation  was  the  last  week  of  October  and  first  week  of  November, 
1991 ;  I  was  lead  counsel  for  all  Defendants.  United  States  District  Court, 
Northern  District  of  Texas. 

b.  Citation 

This  case  is  not  reported. 

c.  Summary  of  and  significance  of  case 

This  was  a  civil  rights,  negligence  and  wrongful  death  case.  I  was  lead 
counsel  for  all  Defendants,  two  police  officers  and  the  City  of  Dallas. 
Plaintiffs'  decedent  was  shot  by  a  police  officer  after  he  refused  to  step  out 
of  his  car,  knocked  one  officer  down  with  his  car  door,  put  his  car  in  re- 
verse and  dragged  the  other  police  officer.   Plaintiffs  contended  that  the  use 
of  deadly  force  was  not  justified,  that  excessive  force  was  used,  that  the 
officers  were  grossly  negligent  in  their  approach  to  the  vehicle  and  thus 
violated  proper  police  procedure. 

Plaintiffs  also  alleged  that  their  decedent  would  not  have  been  killed  but  for 
several  allegedly  unconstitutional  policies  of  the  City  of  Dallas.  After  a 
seven-day  jury  trial,  the  jury  returned  a  verdict  in  favor  of  the  two  pohce 
officers  and  the  City  of  Dallas.  This  case  was  significant  because  Plaintiffs 
were  requesting  over  two  million  dollars  and  raised  myriad  constitutional 
issues  and  state  claims,  and  it  was  a  shooting  involving  a  police  officer, 
which  is  necessarily  significant. 

d.  Name,  address  and  telephone  number  of  counsel  and  judge 

Co-Counsel  for  all  Defendants 

Katherine  Knight 

5910  North  Central  Expressway 

Suite  1575 

Dallas,  Texas  75206 

214-265-2499 
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Counsel  for  Plaintiifs 

Mark  Ticer 

G.  David  Smith 

4144  N.  Central  Expressway,  Suite  1250 

Dallas,  Texas  75204 

214-823-6046 

Judge  in  the  Case 

The  Honorable  Sidney  Fitzwater 


Eighth  Case 

a.  Style,  number,  court  and  date  of  representation 

James  Allen,  et  al.  v.  The  City  of  Dallas,  et  al..  CA3-88-2742-H;  date  of 
representation  was  February  19-20,  1991;  I  was  lead  counsel  for  all 
Defendants.  United  States  District  Court,  Northern  District  of  Texas. 

b.  Citation 

This  case  is  not  reported. 

c.  Summary  of  and  significance  of  case 

This  was  a  class  action  brought  by  six  police  officers  who  alleged  a  variety 
of  racially  discriminatory  practices  and  pohcies  by  the  City  of  Dallas. 
Specifically,  allegations  were  made  that  Plaintiffs  and  prospective  class 
members  suffered  discrimination  in  the  area  of  discipline,  denial  of  promo- 
tions, denial  of  requests  to  transfer,  denial  of  training  and  educational  op- 
portunities, and  denial  of  an  effective  grievance  procedure.  The  court  held 
that  Plaintiffs  failed  to  establish  the  necessary  criteria  for  the  action  to  be 
certified  as  a  class  action.  Some  of  the  individual  claims  were  dismissed, 
and  some  were  to  proceed  to  trial.  Ultimately,  the  entire  case  was  disposed 
of  by  summary  judgment.  The  case  was  significant  in  that  the  city  would 
have  been  exposed  to  millions  of  dollars  had  the  class  been  certified  and 
Plaintiffs  prevailed. 
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d.  Name,  address  and  telephone  number  of  counsel  and  judge 

Co-Counsel  for  all  Defendants 

Thomas  P.  Brandt 

81 17  Preston  Road 

Preston  Commons  West,  3rd  Floor 

Dallas,  Texas  75225 

214-369-1300 

Counsel  for  Plaintiffs 

C.  Victor  Lander 

20 1 4  Main  Street,  Room  210 

Dallas,  Texas  75201 

214-670-5573 

Judge  in  the  Case 

The  Honorable  Barefoot  Sanders 


Ninth  Case 

a.  Style,  number,  court  and  date  of  representation 

Suzanne  Cox,  et  al.  v.  The  City  of  Dallas,  et  al..  Case  No.  87-04599-G;  date 
of  representation  was  October,  1988;  I  was  co-counsel  for  the  City  of 
Dallas.  1 34th  Judicial  District  Court,  Dallas  County. 

b.  Citation 

This  case  is  reported  at  793  S.W.2d  701  (Tex.  App.  -  Dallas  1990). 

c.  Summary  of  and  significance  of  case 

This  case  involved  the  accidental  shooting  of  an  Addison  police  officer  by  a 
Dallas  police  officer  during  a  drug  raid.  The  Addison  officer's  wife,  chil- 
dren and  father  (the  Coxes)  sued  under  Section  1983  and  alleged  that  the 
use  of  force  was  excessive,  and  also  alleged  the  death  of  the  Addison  officer 
was  a  result  of  certain  policies  of  the  City  of  Dallas  which  condoned  the  use 
of  excessive  force  and  permitted  inadequate  training  of  its  officers  regarding 
the  use  offeree.  The  Coxes  also  alleged  violations  of  the  Texas  Tort 
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Claims  Act  and  Texas  common  law.  Plaintiffs  sought  14  million  dollars  in 
damages. 

After  a  series  of  motions  regarding  discovery,  the  court  struck  the  City  of 
Dallas'  answer.  The  court  held  that  the  City  of  Dallas  had  repeatedly  failed 
to  comply  with  discovery  requests.  The  City  was  not  allowed  to  plead  fur- 
ther, and  the  court  declared  that  the  City  was  liable  to  Plaintiffs  and  ordered 
a  trial  on  the  damages.  A  trial  was  held,  and  the  jury  awarded  the  Coxes 
approximately  2.3  million  dollars.  The  Town  of  Addison  was  awarded 
approximately  $52,000  by  the  trial  court.  This  case  was  significant  in  the 
amount  of  damages  sought,  and  it  underscored  the  necessity  of  fully 
complying  with  discovery  requests.  As  a  result,  certain  internal  procedures 
were  implemented  by  the  City  of  Dallas  to  minimize  the  chances  of  what 
occurred  in  this  case  from  recurring. 

d.  Name,  address  and  telephone  number  of  counsel  and  judge 

Lead  Counsel  for  Defendants 
Jim  E.  Cowles 
901  Main  Street 
Dallas,  Texas  75202 
214-672-2000 

Co-Counsel  for  Defendants 
Brent  Cooper 
900  Jackson  Street 
Dallas,  Texas  75202 
214-712-9500 

John  M.  Weaver 
5420  LBJ  Freeway 
Dallas,  Texas  75240 
972-444-2280 

Counsel  for  Plaintiffs 
R.  Jack  Ayres,  Jr. 
4350  Beltway  Drive 
Dallas,  Texas  75244 
972-991-2222 
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Edwin  E.  Wright,  HI 
9330  LBJ  Freeway 
Dallas,  Texas  75243 
972-231-6001 

Judge  in  the  Case 

The  Honorable  Joe  B.  Burnett  (retired) 


Tenth  Case 

a.  Style,  number,  court  and  date  of  representation 

Dallas  Firefighters  Association,  et  al..  v.  City  of  Dallas  and  Chief  Dodd 
Miller  (ConsoUdation  of  four  cases),  Civil  Action  No.  3:91-CV-1851-X; 
Civil  Action  No.  3:92-CV-1550-X;  Civil  Action  No.3:94-CV-1718-X;  Civil 
Action  No.  3:95-CV-1316-X;  date  of  representation  is  1995  to  present. 
1  am  lead  counsel  for  Defendants  on  appeal.  United  States  District  Court, 
Northern  District  of  Texas  and  U.  S.  Court  of  Appeals  for  the  Fifth  Circuit. 

b.  Citation 

This  case  is  not  reported. 

c.  Summary  of  and  significance  of  case 

These  are  four  cases  involving  the  City  of  Dallas'  Affirmative  Plan  as  ap- 
plied to  promotions  in  the  Dallas  Fire  Department.  A  number  of  firefighters 
filed  suit  because  of  a  number  of  out-of-rank  order  promotions  to  minorities 
and  females.  In  accordance  with  the  City's  Affirmative  Action  Plan,  if  a 
manifest  imbalance  existed  in  a  job  category,  race  or  gender  could  be  a  fac- 
tor in  making  a  promotion.  A  number  of  out-of-rank  order  promotions  were 
made  because  a  manifest  imbalance  existed  in  several  job  categories.  The 
promotions  never  went  beyond  two  standard  errors  of  measurement,  except 
in  one  instance.  Plaintiffs  filed  several  lawsuits,  alleging  that  the  Affirma- 
tive Action  Plan  violated  the  Fourteenth  Amendment  and  Title  VII.  The 
district  court  granted  Plaintiffs'  Motion  for  Summary  Judgment.  The  case 
has  been  argued  on  appeal,  and  a  decision  is  pending.  This  case  is  impor- 
tant not  only  because  of  the  monetary  amount  sought  but  also  because  it  will 
provide  some  meaningful  guidance  to  local  governments  in  a  highly  contro- 
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versial  area  of  the  law.  This  is  an  opportunity  for  an  appellate  court  to  speak 
definitively  and  determine  whether  the  City's  Affirmative  Action  Plan  is 
narrowly  tailored  to  remedy  the  hngering,  present  effects  of  past  discrimi- 
nation. 

d.  Name,  address  and  telephone  number  of  counsel  and  judge 

Co-Counsel  for  Defendants 
Janice  S.  Moss 
Lizbeth  Islas 
1500  Manila  Street 
Suite  7B  North 
Dallas,  Texas  75201 
214-670-3510 

Counsel  for  Plaintiffs 
Hal  K.  Gillespie 
David  K.  Watsky 
Dale  Mark  Rodriguez 
2777  Stemmons  Freeway 
Suite  1625,  LB-37 
Dallas,  Texas  75207 
214-634-0333 

Judge  in  the  Case 

The  Honorable  Joe  Kendall 

Judges  on  Appeal 
The  Honorable  Henry  Politz, 
Patrick  Higgjnbotham  and 
Jerry  Smith 
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PROFESSIONAL  REPUTATION  LIST 


a.  Names,  addresses  and  telephone  numbers  of  members  of  the  legal  communi- 
ty who  have  had  recent  contact  with  me  (to  be  provided  if  majority  of  cases 
listed  are  more  than  five  years  old): 

1.  Donald  W.Hill 
1999  Bryan  Street 
Dallas,  Texas  75201 
214-954-1700 

2.  Robert  H.  Mow 

1717  Main  Street,  Suite  2800 
Dallas,  Texas  75201 
214-939-5448 

3.  Allen  Butler 

4800  Renaissance  Tower 
1201  Elm  Street 
Dallas,  Texas  75202 
214-741-1001 

4.  David  M.  Ellis 

4800  Renaissance  Tower 
1201  Elm  Street 
Dallas,  Texas  75202 
214-741-1001 

5.  Arthur  L.  Walker 

3 1 02  Oak  Lawn  Avenue 
Dallas,  Texas  75219 
214-522-0992 

6.  Kim  Askew 

1717  Main  Street,  Suite  2800 
Dallas,  Texas  75201 
214-939-5500 
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7.  Peter  A.  Lesser 

1341  W.  Mockingbird  Lane 
Dallas,  Texas  75242 
214-630-3066 

8.  DeMetris  A.  Sampson 
2323  Bryan  Street 
Dallas,  Texas  75201 
214-880-0089 

9.  SolVillasana 
6301  Belmont 
Dallas,  Texas  75214 
214-826-6254 

10.  Edward  B.  Cloutman,  III 
3301  Elm  Street 
Dallas,  Texas  75226 
214-939-9222 

1 1 .  Terrence  S.  Welch 

1717  Main  Street,  Suite  4600 
Dallas,  Texas  75201 
214-712-4616 

12.  JimE.  Cowles 
901  Main  Street 
Dallas,  Texas  75202 
214-672-2101 

13.  Joseph  G.  Werner 

3 1 00  NationsBank  Plaza 
901  Main  Street 
Dallas,  Texas  75202 
214-651-5571 
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b.  Names  of  two  persons  whom  I  have  supervised: 

Edwin  P.  Voss,  Jr. 
1500  Manila  Street 
7B  North 

Dallas,  Texas  75201 
214-670-3510 

Angela  K.  Washington 
1500  Manila  Street,  7D  North 
Dallas,  Texas  75201 
214-670-3519 


19.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued 
including  significant  litigation  wdiich  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this 
question,  please  omit  any  information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 

The  most  significant  legal  activity  1  pursued  that  did  not  progress  to  trial  was 
the  negotiation  of  a  settlement  which  saved  the  city  over  four  million  dollars, 
excluding  attorney  fees.  A  vendor  agreed  to  amicably  terminate  its  contract 
with  the  City  of  Dallas,  remove  its  equipment  and  restore  the  City's  facilities  to 
their  prior  condition.  Additionally  the  contract  was  amended  so  that  the  City  of 
Dallas  would  receive  a  half  million  dollars.  Both  the  city  and  the  vendor  were 
pleased  with  the  settlement.  I  personally  negotiated  the  settlement  on  behalf  of 
the  City  of  Dallas.  1  cannot  state  more  details  because  of  a  confidentiality 
agreement  between  the  parties. 

Although  not  litigation,  1  consider  lecturing  at  seminars  and  conferences  signifi- 
cant legal  activities.  1  have  lectured  at  the  following  seminars  or  conferences: 

Lecturer,  "Suing  and  Defending  Governmental  Entities,"  State  Bar  of 

Texas  Seminar,  1990,  1992  and  1993 
Lecturer,  "Texas  Open  Meetings  Act"  -  The  Challenges  Facing  Local 

Governments,  Federal  Bar  Association  Seminar,  Dallas,  Texas, 
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Panelist,  Conference  on  Minority  Lawyers  in  Texas,  "Obtaining  Legal 

Work  From  Your  Own  City,"  1992 
Lecturer,  "Juvenile  Curfew  Ordinances"  -  The  Challenges  Facing  Local 

Governments,  Federal  Bar  Association  Seminar,  Dallas,  Texas, 

1994 
Lecturer,  "Children  and  Handguns:  Implementing  Curfew  Ordinances  to 

Reduce  Juvenile  Crime  and  Victimization,"  -  Sixteenth  Annual 

Black  Family  Conference  -  Sustaining  and  Enhancing  Minority 

Communities:  A  Challenge  to  Eliminate  Handguns,  Hampton 

University,  1994 
Lecturer,  "Juvenile  Curfews  and  the  Constitution:  The  Latest  Round  in  a 

Continuing  Debate,"  NIMLO  Mid- Year  Seminar,  Washington, 

D. C,  1994 
Lecturer,  "Preparing,  Trying  and  Settling  Auto  Collision  Cases," 

Governmental  Liability,  State  Bar  of  Texas,  Dallas,  Texas, 

1995 


n.  FINANCL\L  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1 .  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships  professional 
services,  firm  memberships,  former  employers,  clients,  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  ftiture  for 
any  financial  or  business  interest. 

I  have  approximately  $77,750  in  the  City  of  Dallas'  Employee  Retirement  Fund 
(Fund).  Additionally,  upon  leaving  the  City  of  Dallas,  I  will  be  paid  $82,000  for 
720  hours  of  sick  leave  and  320  hours  of  vacation  leave.  Upon  leaving  the  City, 
I  could  withdraw  this  amount  from  the  Fund  or  leave  it  in  until  age  60,  at  wiiich 
time  I  would  draw  approximately  $80,000  in  retirement  pay  for  the  remainder  of 
my  life. 


2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts  of  interest  during  your  initial  service  in  the  position  to  which 
you  have  been  nominated. 
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I  would  follow  the  Canons  of  Judicial  Conduct  and  the  applicable  rules.  1  would 
also  have  my  staff  advise  me  of  the  real  parties  in  interest  in  all  cases  before  me. 
As  for  cases  involving  the  City  of  Dallas  that  might  come  before  me  if  I  am  con- 
firmed, I  would  make  certain  that  the  case  or  claim  was  not  pending  ^\ilile  I  was 
City  Attorney  or  that  the  facts  giving  rise  to  the  lawsuit  did  not  take  place  vsiiile  I 
was  City  Attorney  of  the  City  of  Dallas.  This  is  the  only  area  which  would  pre- 
sent a  potential  conflict  during  my  initial  service.  Also  I  would  recuse  myself 
from  any  case  in  which  I  had  any  interest  in  the  outcome. 


Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employ- 
ments, with  or  without  compensation,  during  your  service  with  the  court?  If  so, 
explain. 

No. 

List  sources  and  amount  of  all  income  received  during  the  calendar  year  preced- 
ing your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  ex- 
ceeding $500  or  more  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted 
here.) 

Please  see  attached  financial  disclosure  report. 


5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  sche- 
dules as  called  for). 

Please  see  attached  financial  net  worth  statement. 


6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so, 
please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of 
the  campaign,  your  title  and  responsibilities. 

No. 
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III.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code 
of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  fmd  some  time  to  participate  in  servmg 
the  disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibili- 
ties, listing  specific  instances  and  the  amount  of  time  devoted  to  each. 

As  for  pro  bono  work,  I  have  assisted  persons  in  my  church  in  drafting  wills  and 
giving  advice  on  routine  matters  from  time  to  time.  I  have  also  advised  persons 
concerning  employment  matters  on  the  job  and  landlord  tenant  disputes.  With 
respect  to  community  service,  I  have  lectured,  and  continue  to  do  so,  on  a  num- 
ber of  occasions  at  school,  church  and  civic  related  flmctions.  Particularly,  I  take 
great  interest  in  speaking  to  students  and  young  people  concerning  success  and 
the  value  of  education.  I  have  also  spoken  at  legal  seminars  and  conferences  on 
a  niunber  of  occasions.  These  seminars  are  reflected  in  this  document  on  pages 
29  -  30.  I  also  serve  on  the  Judicial  Nominating  Commission  of  the  City  of 
Dallas.  This  Commission  is  a  group  of  citizens  appointed  by  the  Dallas  city 
council  to  make  recommendations  regarding  the  appointment  of  municipal  judges 
and  administrative  law  judges  for  the  City  of  Dallas. 


2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization 
that  invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  cur- 
rently belong,  or  have  you  belonged,  to  any  organization  which  discriminates  ~ 
through  either  formal  membership  requirements  or  the  practical  implementation 
of  membership  policies?  If  so,  list  with  dates  of  membership.  What  you  have 
done  to  try  to  change  these  policies? 

I  do  not  and  have  not  belonged  to  any  such  group  or  organization. 


Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to  your  nomination  and 
interviews  in  wiiich  you  participated). 
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There  is  an  evaluation  committee.  This  committee,  which  is  used  by  Senators 
Phil  Gramm  and  Kay  Bailey  Hutchison  to  review  and  evaluate  prospective 
federal  judicial  candidates,  interviewed  me  and  has  made  a  favorable  recom- 
mendation to  Senators  Gramm  and  Hutchison. 

My  involvement  in  the  judicial  selection  process  began  in  June  of  this  year. 
Dallas  Mayor  Ronald  Kirk  forwarded  my  name  to  Congresswoman  Eddie  Ber- 
nice  Johnson.  Congresswoman  Johnson  interviewed  me  and  presented  my  name 
to  the  Texas  Delegation.  On  July  8,  1997,  Congressman  Henry  B.  Gonzalez, 
Dean  of  the  Texas  Congressional  Delegation,  submitted  my  name  to  the  Presi- 
dent of  the  United  States  to  fill  the  judicial  vacancy  in  the  Northern  District  of 
Texas. 

I  was  interviewed  in  Washington  by  several  officials  of  the  United  States  Depart- 
ment of  Justice  on  September  8,  1997  for  several  hours.  On  September  15, 
1997, 1  was  interviewed  by  the  committee  that  Senators  Gramm  and  Hutchison 
use  to  review  and  evaluate  prospective  federal  judicial  candidates. 

On  October  3,  1997, 1  was  interviewed  by  a  special  agent  of  the  Federal 
Bureau  of  Investigation  for  several  hours.  On  October  29,  1997, 1  was  inter- 
viewed for  several  hours  by  a  member  of  the  American  Bar  Association.  The 
President  nominated  me  on  November  8,  1997. 


4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that 
could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?  If  so,  please  explain  fiilly. 

No. 


5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial 
activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in  recent 
years.  It  has  become  the  target  of  both  popular  and  academic  criticism  that 
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alleges  that  the  judicial  branch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  require- 
ments such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 
the  manner  of  an  administrator  with  continuing  oversight  responsibili- 
ties. 

Federal  courts,  consistent  with  the  separation  of  powers  doctrine,  are  limited  to 
interpreting  and  applying  the  law  to  the  case  or  controversy  at  hand.  A  court 
should  not  legislate,  as  that  power  is  left  exclusively  to  the  legislative  branch.  In 
this  vein,  a  court  should  not  be  concerned  about  the  wisdom  of  any  poUcy  and 
therefore  should  not  substitute  its  judgment  for  that  of  the  legislative  branch. 
Equally,  a  court  should  not  usurp  prerogatives  of  the  executive  branch. 

A  court  should  apply  the  appropriate  remedies  to  resolve  the  matter  pending; 
however,  a  court  should  not  assume  day-to-day  control  or  supervision  over  an 
institution  or  entity  because  it  is  ill-suited  for  the  task.  A  court  has  all  the  power 
it  needs  to  enforce  its  orders  or  to  protect  its  jurisdiction,  hi  short  a  court's  role 
is  not  to  "solve  all  of  society's  problems"  but  to  limit  itself  to  the  actual  case  or 
controversy  at  hand. 
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FINANCIAL    DISCLOSURE    REPORT 

FOR    CALENDAR    YEAR    19  96 


Lindsay,  Sam  A. 


full-    or  part^titw] 

United  States  District  J^idge  -  Nominei 


Dallas  City  Attorney's  Office 
1500  Marilla,  7C  North 


United  States  District  Court 
Northern  District  of  Texas 

Report  Type  ichecfc  ippropriace  --/pe' 
No^iricion.  Date  1^8/  97 


12  /lO  /  97 

Sepocring   Period 

1  'I  '96  11  'Id  97 


IMPORTANT  NOTES:  The  instructiom  accompanying  this  form  musl  be  followed.    Complete  all  pans, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 


I.     POSITIONS.     (Reporting  individual  only,  see  pp.  9-13  of  Instructions.) 

POSITION  NAME   OF   ORGANIZATION/ENTITY 

NONE      (No  reportable  positions) 


Trustee 


Southwestern  Legal  Foundation 


II.     AGREEMENTS.     (Reportingindividualonly,  see  pp.  14-17  of  Instructions.) 

DATE  PARTIES    AND    TERMS 


n 


NONE      (No  reportable  agreements) 


1979       Upon   leaving  the  City  of  Dallas,  I  may  withdraw  my  pension  contributicns  fron 
the  Biployee  Retirement  Fund  or  wait  until  age  60  to  receive  my  retiremait 

pay.         


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-23  of  Instructions.) 

DATE  SOURCE   AND   TYPE 


n 


NONE      (No  reportable  non-investment  income) 


Salary  as  City  Attorney  for  the  City  of  Dallas 


Seilary  as  City  Attorney  for  the  City  of  Dallas 


First  Baptist  Academy,  Dallas   (S) 


First  Baptist  Academy,  Dallas   (S) 


GROSS    INCOME 

(yours,    not   spouse' 3 i 

Sl60,552 
$149,500 
$ 

$ 

$ 
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FINANCIAL  DISCLOSURE  REPORT 


Sam  A.   Lindsay  12/10/97 


n 


REIMBURSEMENTS  and  GIFTS  -  iransportalion,  lodging,  food,  cntcnainmeni. 

(Includes  those  to  spouse  and  dependent  children,  use  the  parcnthelicals  '(S)"  and  "(DC)"  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 

SOURCE  DESCRIPTION 


NONE      (No  such  reportable  reimbursements  or  gifts) 


V.     OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 

SOURCE  DESCRIPTION 


n 


NONE      (No  such  reportable  gifts) 


s 


LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  "(S)'  for  separate  hability  of  the  spouse,  "(J)'  for  joint  liability  of 
reporting  individual  and  spouse,  and  "(DC)"  for  hability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE' 


NONE      (No  reportable  liabilities) 
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FINANCIAL    DISCLOSURE    REPORT 


Sam  A.  Lindsay 


12  /lO  / 97 


VII.   Page    1  INVESTMENTS  and  TRUSTS  ■•  income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


ing   individual   and  spouse.    "iSi*-    for 
separace  ownership  by  spouse,    "(DC)" 
for   ownership    by   dependenc    child. 

period"' 

'IM?'' 

Transaccions   during    reporting   period 

cSde' 

Type 

value 

IQ-5} 

Type 
buy? ■ lei  1. 

It   not   exempt    from  disclosure                 | 

Day 

C§de' 

cS5r' 

buyer/seller 
i'aSsictionl 

NONE         .No^report^able 

A.  G.  Edwards  &  Sons,  Inc. 
'    IRA  Acccrunt    (J) 

E 

DIV 

M 

T 

'  City  of  Dallas  401 (K)    (S) 

c 

DIV 

K 

T 

City  of  Dallas  Qitployee 
'  Retiranent  Fund   (S) 

None 

None 

L 

T 

Atlantic  Federal  Credit 
■■  Union   (J) 

C 

INT 

K 

T 

AUantic  Richfield 
^   Retirement  Plan   (S) 

None 

None 

M 

T 

„ 

11 

- 

" 

» 

IS 

1. 

1^ 

., 

?coi'  ciV  '^'^-  °:^"i"L                 5:"hlr"" """ ""''"                 w:E5?!™°2d           T.c..h/M.t«t 
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FIHANCIAL  DISCLOSURE  RBPOHT  (cont'd) 


Sam  A.  Lindsay 


12/10/97 


VIII.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  Ondlcate  part  of  Report.) 

With  respect  to  the  City  of  Dallas  Bnployee  Retirement  Fund  (VII) ,  if  I  withdraw  ray 
contributicns  upon  leciving  the  City,  I  would  receive  approximately  S78,000  lunp  sun. 
If  I  keep  ray  contributions  in  until  age  60,  I  would  receive  at  that  time  approximately 
S80,000  per  year  as  retirenEnt  pay,  plus  costs  of  living  ad justinents ,  for  the  remainder 
of  my  life.  Also  regarding  agrearents  in  Section  II,  pursuant  to  my  contract  and  city 
personnel  rules,  I  will  receive  a  luirp  sum  payment  for  vacation  and  sick  pay  upcn  my 
depcurture  from  the  City. 


IX.  CERTIFICATION. 

In  compliance  wiih  the  provisions  of  28  U.S.C  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Comnunee  on  Jiidicial 
Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  intjniry.  I  did  not  perform  any  adjudicatory  fimction  in  any  litigation 
during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  fmancial  interest,  as  defmed  in 
Canon  3C(3)(c).  in  the  outcome  of  such  litigation. 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met 
applicable  stamtory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  iiKome  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are 
in  compliance  with  the  provisions  of  5  U.S.C. A.  app.  4,  §  501  et.  seq.,  5  U.S.C.  §  7353  and  Judicial  Conference  regulatiotis. 


Signature 


[O^'^f? 


NOTE:     ANY  INDIVIDUAL  WHO  KNOWINGLXytJft)  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTI«K»f5  U.S.C.  App.  4.  §  104.) 


FILING  INSTRUCTIONS: 


Mail  sigiKd  original  and  3  additiooal  copies  to: 


Comminee  on  Financial  Disclosure 
Administrative  Office  of  the 

United  States  Courts 
Suite  2-301 

One  Columbus  Circle.  N.E., 
Washington,  DC.  20544 
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FINANCIAL  STATEkffiNT 
NET  WORTH 


ftovide  a  compkte,  cuneat  fiuDdal  net  wonh  ststement  «4iidi  itemizes  in  detail 
an  assets  Gnclndins  banic  accotmts.  real  estate,  srmrities,  tmsts,  investments,  and  otiier  financial 
holdings)  aU  n«Miiri>»  (ity»|^i4ifn  debts,  moitgages,  loans,  and  other  f™«w>«^  obligations)  of 
yomself,  yonr  q>otue,  and  other  trrmiMftr  mnnhBTs  of  your  honsdiold. 


ASSETS                                               1 

UABUnES 

CukcahmdaatfiDbati 
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OP 
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00 
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nc 
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c 

DoabdU 

0 
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30 
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00 
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00 
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0 

Kul  cnut  BOliaia  nechrabl* 
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Anw  nd  otet  rmaaal  prapaqr 

fin 

inn 

nn 

• 

7 

inn 

r.r\ 

Oihsnna-llBidB: 

n 

TRAs    -    A.    G.     Edwards 

1  91 

inn 

nn 

' 

■ 

401  (  K  1     Plan 

71 

mn 

nn 

City's    Emclovees    Retire 

755 

00 

TottlBdUBlkt 
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nsi_ 

Contractual    Severance   P 
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inn 

nn 
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TMalAOM 

S7n 
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nn 
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2iIL 

QC_ 

At  adaoo.  ceodBr  ar  lOBBBc 

9 

AnagrmMfMsidl  (Addictid. 

No 

OBb««areanswli 

0 

An  yoo  dttedai  is  agr  oin  or  Itftl 
•otawT 

Yes 

- 

UptCUaa 

0 

Hm  im  tnt  ttka  taataspicyT 

M— 
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Sam  A.  Lindsay 

Financial  Net  Worth  Statement 

Schedule 


Assets 

a.  Real  Estate  (personal  residence)  $100,000 

b.  10.5  acres  in  Bee  County,  Texas  10,000 

Liabilities 

Real  Estate  Mortgage  Payable  $  30,000 

Mortgage  on  personal  residence  to 

Midland  Mortgage  Company 

Oklahoma  City,  Oklahoma 
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OimSTIONNAIRE  FOR  JUDICIAL  NOMINEES 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 

Delissa  Anne  Ridgway 

(Ridgeway  [with  an  "e"]  -  spelled  this  way  as  a  child) 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Residence: 
Washington,  D.C. 

Office: 

Foreign  Claims  Settlement  Commission  of  the  U.S. 

600  E  Street,  N.W.    Suite  6002 

Washington,  D.C.    20579 

3.  Date  and  place  of  birth 

June  28,  1955  -  Kirksville,  Missouri 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).    List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Single/Never  married 

5.  Education:    List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

University  of  Missouri-Coliunbia 

Columbia,  Missouri 

Attended  9/72  -  8/76 

B.A.  awarded  1975 

Completed   one   year  of  coursework   (1975-76)   towards   M.S.    in   Community 

(International)  Development 


557 


-2- 


Northeastem  University  School  of  Law 
Boston,  Massachusetts 
Attended  9/76  -  5/79 
J.D.  awarded  5/79 

Georgetown  University  Law  Center 

Washington,  D.C. 

Attended  Spring  1989  Semester 

Audited  International  Commercial  Arbitration  class 

6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

10/94  to  Present  Foreign  Claims  Settlement  Commission  of  the  U.S. 

Chair 
9/79  to  10/94  Shaw  Pittman  Potts  &  Trowbridge 

Attorney  (Associate/Jr.  Partner/Counsel) 
1/94  to  5/94  Washington  College  of  Law/ American  University 

Adjunct  Professor 
8/93  to  12/93  Washington  College  of  Law/ American  University 

Adjunct  Professor 
8/92  to  12/92  Washington  College  of  Law/ American  University 

Adjunct  Professor 
1/92  to  5/92  Washington  College  of  Law/ American  University 

Adjunct  Professor 
5/90  United  Nations  Centre  on  Transnational  Corporations 

Consultant 
5/79  to  8/79  Aiper  Schoene  Horkan  &  Mann 

Law  Clerk 
3/79  to  5/79  The  Honorable  June  L.  Green 

U.S.  District  Court  for  District  of  Columbia 

Law  Clerk/Intern 
9/78  to  12/78  Alper  Schoene  Horkan  &  Mann 

Law  Clerk 
3/78  to  6/78  Alper  Schoene  Horkan  &  Mann 

Law  Clerk 
9/77  to  12/77  Bingham  Dana  &  Gould 

Law  Clerk 
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5/76  to  9/76  University  of  Missouri  Extension  Division 

Community  Development  Intern 

Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

None 

Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the  Conunittee. 

Member,  American  Law  Institute 

Fellow,  American  Bar  Foundation 

Member,  D.C.  Circuit  Judicial  Conference  (1991,  1992,  1994,  1996) 

Member,  National  Assembly  on  The  Future  of  The  Legal  Profession  (June  1993)  (one 

of  sixty  select  leaders  of  bar  nationwide  invited  to  participate) 
Member,  LSV  (exclusive  secret  women's  leadership/scholarship  honorary  society  at 

University  of  Missouri,  then  limited  to  six  women/year) 
Member,  Mortar  Board 

Dean's  List,  University  of  Missouri-Columbia  (1972-76,  all  semesters) 
Instructor  in  Legal  Research  and  Writing,   Northeastern  University  School  of 

Law  (1977-78) 
Honored  by  Federal  Bar  Association  as  "Distinguished  Woman  in  International 

Law"  (November  1997) 
One  of  three  international  arbitrators  (and  only  woman  ever)  asked  to  judge  the 

final  round  of  Willem  C.  Vis  International  Arbitration  Moot  (Vienna  1997) 
Co-Chair,  D.C.  Bar  Reproductive  Cancer  Task  Force,  1994-96  (winner,  Frederick  B. 

Abramson  Award,  the  highest  award  for  service  to  the  Bar,  19%;  honored  by  National 

Coimcil  of  Bar  Presidents  as  one  of  two  Best  Bar  Projects  in  the  country,  1996) 
Federal  Bar  Association  Award  for  Outstanding  Contributions  (to  the  First,  Second, 

Third  and  Fourth  Annual  Robert  C.  Byrd  Conferences  on  the  Administrative  Process) 

Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of 
any  offices  which  you  have  held  in  such  groups. 
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District  of  Columbia  Bar 
Secretary  (1991-92) 
Board  of  Governors  (1992-98) 

Executive  Committee  (1991-92,  1992-93.  1994-95,  1996-97) 
Chair,  Screening  Committee  (1995-%) 
Co-Chair,  Reproductive  Cancer  Task  Force  (1994-%) 
Chair,  Summit  on  Women  in  The  Profession  (1995-98) 
Public  Service  Activities  Corporation 

Board  Member  (1991-98) 
D.C.  Bar  Foundation 

Advisory  Board  (1995-98) 
American  Bar  Association 

Administrative  Law  Section 
Vice-Chair,  Committee  on  Women  &  Minority  Outreach  (1993-94) 
American  Bar  Foundation 
American  Law  Institute 
Women's  Bar  Association  of  D.C. 

President/President-Elect  (1992-93,  1991-92) 
Ex-Officio  Member  of  Board  (1993-94) 
Secretary  (1989-90) 
Women's  Bar  Association  Foundation 

Board  of  Directors  (1990-94) 
Inter-American  Bar  Association  / 

Federal  Bar  Association 

Member,  National  Council  (1993-98) 

Member,  Government  Relations  Committee  (1996-98) 

Administrative  Law  Section 

Senior  Deputy  Chair  (1995-98) 
Chair,  Agency  Adjudication  Committee  (1985-94) 
Chair,  Regulatory  Reform  Committee  (1984-85) 
International  Law  Section 

Coordinator  for  American  Society  of  International  Law  (1996-98) 
Steering  Committee,  Democracy  Development  Initiative  (1989-92, 
1993-94) 
Democracy  Development  Initiative 
Secretary  (1997-98) 
Board  of  Directors  (1996-97) 
Washington  Foreign  Law  Society 
American  Foreign  Law  Association 
American  Society  of  International  Law 
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National  Association  of  Women  Lawyers 
Women's  Legal  Defense  Fund 

Member,  President's  Council  (1993-98) 
National  Women's  Law  Center 
National  Women's  Political  Caucus 

Chair,  Justice/Judiciary  Task  Force  of  Coalition  for  Women's  Appointments 

(1992-94) 
D.C.  Conference  on  Opportunities  for  Minorities  in  the  Legal  Profession 

Board  of  Directors  (1991-93) 
D.C.  Circuit  Judicial  Conference 
D.C.  Judicial  Conference 
Bar  Association  of  D.C. 
Greater  Washington  Area  Chapter  of  the  Women  Lawyers'  Division  of  the  National 

Bar  Association  ("GWAC") 
Hispanic  Bar  Association  of  D.C. 
Asian/Pacific  American  Bar  Association  of  D.C. 
Gaylaw 

International  Nuclear  Law  Association 
Charlotte  E.  Ray  American  Inn  of  Court 

President  (1997-98) 

Counselor  (Vice  President)  (1996-97) 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

Organizations  active  in  lobbying: 

American  Bar  Association 

Federal  Bar  Association 

District  of  Columbia  Bar 

Women '  s  Bar  Association  of  D .  C .     i» 

Greater  Washington  Area  Chapter  of  Women  Lawyers'  Division  of  National  Bar 

Association 
Hispanic  Bar  Association  of  D.C. 
Asian/Pacific  American  Bar  Association  of  D.C. 
Gaylaw 

Women's  Legal  Defense  Fund 
National  Women's  Law  Center 
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Other  organizations  to  which  I  belong: 

American  Bar  Foundation  Fellows 

American  Law  Institute 

University  of  Missouri  Alumni  Association 

Public  Service  Activities  Corporation 

D.C.  Circuit  Judicial  Conference 

D.C.  Judicial  Conference 

National  Women's  Political  Caucus 

EMILY'S  List 

Northeastern  University  School  of  Law  Alumni  Association 

University  of  Missouri  Alumni  Association 

Renaissance  Institute 

1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admissions  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

No  lapses  in  membership: 

District  of  Columbia  Bar  (D.C.  Court  of  Appeals), 

Admitted  12/79 
U.S.  Court  of  Appeals  for  D.C.  Circuit, 

Admitted  4/80 
U.S.  District  Court  for  District  of  Columbia, 

Admitted  6/80 
U.S.  Supreme  Court, 

Admitted  2/83 
U.S.  Court  of  Appeals  for  First  Circuit, 

Admitted  6/88 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  oi^  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply 
a  copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy. 
If  there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  diem. 
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Publications: 

The  Legal  Legacy  of  The  Gulf  War  —  Claims  Against  Iraq,  13  Journal  of  International 
Arbitration  5  (1996)  {see  Appendix  A) 

"Dispute  Resolution  in  World  Financial  Institutions,"  10  Journal  of  International 
Arbitration  73  (March  1993)  (with  M.  Augenblick)  {see  Appendix  A) 

President's  Columns,  Newsletter  of  Women's  Bar  Association  of  D.C.  (monthly. 
Summer  1992 -May  1993)  {see  Appendix  A) 

"The  Council  on  Competitiveness  and  Regulatory  Review:  A  'Kinder,  Gentler' 
Approach  to  Regulation?",  Colloquiimi,  Proceedings  of  the  Fourth  Annual  Review  of 
the  Administrative  Process,  6  Administrative  Law  Journal  691  (Winter  1993)  {see 
Appendix  A)  . 

"Influencing  The  Substance  of  Agency  Action,"  Colloquium,  Proceedings  of  the 
Second  Aimual  Review  of  the  Administrative  Process,  5  Administrative  Law  Journal 
51  (Spring  1991)  {see  Appendix  A) 

"Technically  Trained  E>ecisionmakers  In  The  Administrative  Process,"  Colloquium, 
Proceedings  of  The  First  Annual  Review  of  The  Administrative  Process,  4 
Administrative  Law  Journal  43  (Spring  1990)  {see  Appendix  A) 

"Arbitration  Clauses  -  Pros  and  Cons,"  24  Bankruptcy  &.  Commercial  Law  Adviser 
1 1  (December  1989)  (with  B.  Gino  Koenig)  {see  Appendix  A) 

"Arbitration  Clauses  ~  Pros  and  Cons,"  Technology  Law  Notes  (August/September 
1989)  (with  B.  Gino  Koenig)  {see  Appendix  A) 

"NRC  Rule  Holds  Power  Plans  'Hostage,'"  The  Wall  Street  Journal,  p.  30  (May  28, 
1987)  (with  G.  Chamoff)  {see  Appendix  A) 

Speeches/Presentations  on  Legal-Related  Topics: 

How  Fair  and  Efficient  Is  The  UNCC  System  -  A  Model  To  Emulate?  Panelist,  Sixdi 
Geneva  Global  Arbitration  Forum.  Geneva,  Switzerland  (December  3-4,  1997)  {see 
notes  at  Appendix  B) 
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Justice  for  'Forgotten  Victims'  -  U.S.  Survivors  of  The  Holocaust,  Luncheon  Speaker, 
Akron/Cleveland  Councils  on  World  Affairs,  Akron/Cleveland,  Ohio  (November  1 1- 
12,  1997)  (see  notes  at  Appendix  B) 

Women  Attorneys:  Making  Public  Policy,  Panelist,  Public  Leadership  Education 
Network  Conference  on  Women.  Law  &  Public  Policy.  Washington,  D.C.  (November 
1,  1997)  (see  handout  at  Appendix  B) 

Women  and  the  Law  in  the  Workplace:  Australian  Attorneys  Discuss  the  Law 's  Impact 
on  Their  Lives,  Moderator,  Embassy  of  Australia,  Washington,  D.C.  (March  6,  1997) 
(see  notes  at  Appendix  B) 

Career  Opportunities  in  International  Law,  Luncheon  Speaker,  Cornell  Law  School, 
Ithaca,  New  York  (March  3,  1997)  (see  notes  at  Appendix  B) 

Settling  Accounts:  Holocaust  Claims  and  the  Foreign  Claims  Settlement  Commission, 
Lecture,  Cornell  Law  School,  Ithaca,  New  York  (March  3,  1997)  (see  notes  at 
Appendix  B) 

Attorney  General  Press  Availability  (concerning  Holocaust  Survivors  Claims  Program), 
Washington,  D.C.  (January  23,  1997)  (no  notes  or  other  materials  available) 

Resolving  International  Claims  Before  the  Foreign  Claims  Settlemera  Commission, 
Lunche(Hi  Remarks,  American  Arbitration  Association  Cor{X)rate  Counsel  Committee, 
New  York,  New  York  (January  14,  1997)  (see  notes  aixi  handout  at  Appendix  B) 

Uie  Dayton  Accords.  Property  Rights,  and  The  Role  of  The  Courts,  Conference  for 
Judges  of  Bosnia-Herzegovina  (sponsored  by  Organization  on  Security  and  Cooperation 
in  Europe/Council  of  Europe),  Tuzla  (December  1 1-12,  1996)  (see  notes  at  Appendix 
B) 

The  Holocaust,  Helms-Burton,  Iraq  and  Beyond:  Resolving  International  Claims  of 
U.S.  Citizens  and  Corporations,  Luncheon  Remarks,  Association  of  Women  in 
International  Trade,  Washington,  D.C.  (December  4,  19%)  (see  handout  at  Appendix 
B) 

Party  Autonomy:  The  Polestar  of  Arbitral  Procedure,  Speaker,  Thirteenth  Joint 
ICC/AAA/ICSID  Colloquium  on  International  Arbitration.  New  York,  New  York 
(November  IS,  1996)  (see  notes  at  Appendix  B) 
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Women  Attorneys:  Making  Public  Policy,  Panelist,  Public  Leadership  Education 
Network  Conference  on  Women  and  The  Law.  Washington,  D.C.  (November  2,  1996) 
(see  handout  at  Appendix  B) 

Latino  Law  Conference,  Moderator  of  Plenary  Session  (sponsored  by  Hispanic  Bar 
Associations  of  D.C,  Maryland  and  Virginia),  Washington,  D.C.  (October  26,  1996) 
(see  notes  at  Appendix  B) 

Resolving  International  Investment  Disputes,  Commentator,  Fifth  Geneva  Global 
Arbitration  Forum.  Geneva,  Switzerland  (September  19,  1996)  (no  notes  or  other 
materials  available) 

Leadership  Models  for  Women  in  The  Legal  Profession,  Panelist  (sponsored  by  ABA 
International  Law  Section),  ABA  Annual  Meeting,  Orlando,  Florida  (August  5,  1996) 
{see  newsletter  report  on  program  at  Appendix  B) 

U.S.  Nationals'  Private  Right  of  Action  Against  Foreign  Nationals  Under  LIBERTAD, 
Panelist,  Beyond  Cuba  -  U.S.  International  Business  Restrictions.  Washington,  D.C. 
(Jime  24,  19%)  (see  notes  and  handout  at  Appendix  B) 

Helms  Burton:  The  Role  of  The  Foreign  Claims  Settlement  Commission,  Speaker, 
Miami  Helms-Burton  Conference.  Miami,  Florida  (May  10,  19%)  {see  notes  and  news 
report  of  conference  at  Appendix  B) 

The  GlobalJurisdiction  of  The  Foreign  Claims  Settlement  Commission,  Lecture,  Cornell 
Law  School,  Ithaca,  New  York  (April  5,  1996)  {see  handout  at  Appendix  B) 

Remarks  to  International  Commercial  Arbitration  Class  on  Revision  of  International 
Arbitration  Rules  of  International  Court  of  Arbitration,  Cornell  Law  School,  Ithaca, 
New  York  (April  5,  19%)  {see  notes  at  Appendix  B) 

International  Claims  Adjudication,  Renurks  to  International  Law  Forum  of  Women's 
Bar  Association,  Washington,  D.C.  (February  21,  19%)  (no  notes  or  other  materials 
available) 

Attorney  General  Press  Availability  (concerning  Iraq  Claims  Registration  Program), 
Washington,  D.C.  (January  18,  1996) 
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Legal  Legacy  of  the  Gutf  War:  Claims  Against  Iraq,  Breakfast  Remarks  to  International 
Law  Section  of  D.C.  Bar,  Washington,  D.C.  (January  16,  1996)  (no  notes  or  other 
materials  available) 

The  Foreign  Claims  Settlement  Commission:  Past.  Present  and  Future,  Luncheon 
Remarks  to  American  Foreign  Law  Association,  New  York,  New  York  (December  13, 
199S)  (see  handout  at  Ap|)endix  B) 

The  Role  of  the  Foreign  Claims  Settlement  Commission  in  Adjudicating  Claims  of  U.S. 
Nationals  Against  Foreign  Governments,  Luncheon  Remarks  to  Washington  Foreign 
Law  Society,  Washington,  D.C.  (October  20,  1995)  {see  newsletter  report  of  remarks 
at  Appendix  B) 

Women  in  International  Trade  and  Business,  Dinner  Speaker,  Sixtii  Annual  Women 
Opening  Doors  for  Women  Conference.  Washington,  D.C.  (June  6,  1995)  (no  notes 
or  other  materials  available) 

Viewing  The  Future  Through  The  Rear  View  Mirror:  An  Historial  Perspective  on  U.S. 
Eiq)ropriation  Claims  Against  Cuba,  Speaker,  Resolution  of  Property  Claims  in  Cuba's 
Transition.  Washington,  D.C.  (January  26,  1995)  (see  remarks  at  Appendix  B) 

The  Wlute  House  Council  on  Competitiveness  arui  Regulatory  Review:  A  "Kinder, 
Gentler'  Approach  to  Regulation?,  Moderator,  The  Fourth  Annual  Review  of  The 
Administrative  Process.  Washington,  D.C.  (June  1992)  (see  published  proceedings  at 
Appendix  A) 

International  Arbitration  and  Governing  Law,  Remarks  at  Seminar  on  "Legal  Aspects 
of  BOT  and  Privatization,"  Conference  on  Analysis  and  Negotiation  of  BOO  and  BOT 
Projects:  Alternative  Strategies  for  Infrastructure  Development.  Washington,  D.C. 
(December  1991)  (no  notes  or  other  materials  available) 

Deposition  Training  Workshop  for  Expert  Witnesses,  Trainer,  Litigation  Skills 
Conference  organized  by  Ernst  &  Young  National  Professional  Development  Group, 
Reston,  Virginia  (July  1991)  (no  notes  or  other  materials  available) 

Women  Seddng  To  Have  It  All -The  Legal  Profession  in  The  1990s,  Panelist,  program 
sponsored  by  Bar  Association  of  D.C,  Washington,  D.C.  (July  1991)  (no  notes  or 
other  materials  available) 
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International  Commercial  Arbitration,  Panelist  on  "Alternative  Dispute  Resolution  in 
Business  Disputes,  Law  Firms  and  Commercial  Litigation,"  ABA  Justin  A.  Stanley 
Dispute  Resolution  Symposium  for  Bar  Leaders.  Boston,  Massachusetts  (November 
1990)  (no  notes  or  other  materials  available) 

Lectures  on  International  Commercial  Arbitration,  delivered  to  LL.M.  students  at  The 
Washington  College  of  Law,  The  American  University,  Washington,  D.C.  (Summer 
1990)  (no  notes  or  other  materials  available) 

Ir0uencing  The  Substance  of  Agency  Action,  Moderator,  The  Second  Annual  Review 
of  The  Administrative  Process.  Washington,  D.C.  (June  1990)  (see  published 
proceedings  at  Appendix  A) 

Documentation  of  International  Commercial  Leasing  Transactions,  Lecture,  National 
Conference  on  International  Commercial  Leasing,  sponsored  by  Nigerian  Institute  for 
Advanced  Legal  Studies,  Lagos,  Nigeria  (May  1990)  (no  notes  or  other  materials 
available) 

Technically  Trained  Decisionmakers  In  The  Administrative  Process,  Moderator,  The 
First  Annual  Review  of  The  Administrative  Process.  Washington,  D.C.  (June  1989) 
{see  published  proceedings  at  Appendix  A) 

Legal  Aspects  of  Emergency  Planning  and  Response:  What  Are  The  Issues  Today?, 
Panelist  at  Annual  Invitational  Hazards  Research  &  Applications  Workshop.  Boulder, 
Colorado  (July  1985)  (no  notes  or  other  materials  available) 

Legal  Aspects  of  Radiological  Emergency  Preparedness,  Remaiics,  Emergency  '85  (four 
day  conference  on  future  of  emergency  management),  Washington,  D.C.  (1985)  (no 
notes  or  other  materials  available) 

13.  Health:  What  is  die  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

My  health  is  excellent.  My  most  recent  physical  examination  was  in  January  of  1998. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 
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I  have  never  held  judicial  office  per  se.  However,  I  presently  serve  as  Chair  of  the 
Foreign  Claims  Settlement  Commission  of  the  United  States,  a  quasi-judicial  agency 
within  the  U.S.  E>epartment  of  Justice,  which  has  as  its  primary  mission  the  adjudication 
of  claims  of  U.S.  nationals  —  both  natural  and  juridical  persons  -  against  foreign 
governments.  Since  I  took  office  in  late  1994,  the  three-member  international  tribunal 
has  completed  the  adjudication  of  3300  cases  against  Iran  arising  out  of  the  1979  Islamic 
Revolution.  Our  current  docket  includes  over  1300  cases  against  the  Federal  Republic 
of  Germany  involving  claims  for  reparations  by  U.S.  survivors  of  the  Holocaust,  as  well 
as  more  than  300  cases  against  Albania  for  expropriations  of  property  by  the  former 
Communist  regime  in  that  country  which  took  power  at  the  end  of  World  War  II. 

In  my  capacity  as  Chair  of  the  Commission,  I  preside  over  the  three-member  tribunal 
and  its  day-to-day  work,  including  the  administration  of  cases;  the  overall  development 
of  the  record  in  pending  cases;  scheduling,  procedural,  and  evidentiary  rulings;  the 
conduct  of  "oral  hearings"  (to  take  testimony  and/or  hear  oral  argument);  and  the 
issuance  of  written  decisions. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state  constitutional  issues,  together  with 
the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the  opinions. 

Not  Applicable. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were  elected 
or  appointed.  State  (chronologically)  any  imsuccessfiil  candidacies  for  elective  public 
office. 

My  current  position  (Chair  of  the  Foreign  Claims  Settlement  Commission  of  the  United 
States)  is  a  Presidential  appointment,  subject  to  Senate  confirmation.  My  three-year 
term  expired  in  September  of  1997.  I  have  never  been  a  candidate  for  elective  public 
office. 


50-531    98-19 
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17.       Legal  Career: 


Describe   chronologically   your   law   practice   and   experience   after 
graduation  from  law  school  including: 

1.         whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of 
the  judge,  the  court,  and  the  dates  of  the  period  you  were  a 
clerk;  , 


3/79-5/79  .    r'-f/'   • 

Law  Clerk/Intern 

The  Honorable  June  L.  Green 

U.S.  District  Court  for  the  District  of  Columbia 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
I  have  never  been  a  solo  practitioner. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies 
or  governmental  agencies  with  which  you  have  been  connected, 
and  the  nature  of  your  connection  with  each; 

5/79-8/79 

Law  Clerk 

Alper  Schoene  Horkan  &  Mann 

818  18th  Street,  N.W. 

Washington.  D.C.    20006 

[firm  no  longer  exists] 

1/94-5/94;  8/93-12/93;  8/92-12/92;  and  1/92-5/92 

Adjunct  Professor  of  Law 

Washington  College  of  Law 

The  American  University 

4801  Massachusetts  Avenue,  N.W. 

Washington,  D.C.    20016 
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5/90 

United  Nation  Centre  on  Transnational  Corporations 

New  York,  New  York 

Consulting  work  for  developing  countries,  including  1990 

mission  to  Lagos,  Nigeria 

[UNCTC  per  se  no  longer  exists] 

9/79-10/94 

Counsel  (Jr.  Partner)(non-equity)(  1989-94) 

Associate  (1979-88) 

Shaw  Pittman  Potts  &  Trowbridge 

2300  N  Street,  N.W. 

Washington,  D.C.    20037 

10/94  -  Present 

Chair 

Foreign  Claims  Settlement  Commission  of  the  United  States 

600  E  Street,  N.W.    Suite  6002 

Washington,  D.C.    20579 

b.  1.  What  has  been  the  general  character  of  your  law  practice, 
dividing  it  into  periods  with  dates  if  its  character  has  changed 
over  the  years? 

From  my  graduation  from  law  school  in  1979  through  the  mid- 
1980s,  my  practice  was  concentrated  largely  in  two  areas:  (1) 
administrative  litigation  and  (2)  products  liability  litigation. 

My  administrative  litigation  experience  was  primarily  in  the 
energy  field,  mostiy  before  the  tribunals  of  the  U.S.  Nuclear 
Regulatory  Commission  ("NRC")  ~  die  trial-level  Atomic  Safety 
and  Licensing  Board,  the  Atomic  Safety  and  Licensing  Appeals 
Board,  and  the  NRC  Commissioners  themselves  ~  with  direct 
review  of  agency  decisions  in  the  U.S.  Courts  of  Appeals,  imder 
the  Hobbs  Act. 

My  products  liability  litigation  experience  was  primarily  motions 
practice,  as  well  as  related  appellate  work,  in  state  and  federal 
courts  across  the  country. 
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From  the  mid-1980s  through  October  1994,  my  practice 
concentrated  almost  exclusively  in  the  areas  of  (1)  international 
commercial  arbitration  and  litigation  and  (2)  international  business 
transactions. 

I  practiced  primarily  before  the  International  Chamber  of 
Commerce  International  Court  of  Arbitration  in  Paris  (and  other 
major  international  arbitral  institutions),  and  worked  on  related 
litigation  in  the  U.S.  courts.  I  also  did  some  international 
transactional  work  (negotiating  and  drafting  international 
contracts)  and  served  as  a  consultant  to  the  United  Nations  Centre 
on  Transnational  Corporations  (advising  developing  countries  on 
matters  of  international  law  and  commercial  law  reform),  and 
served  as  an  international  arbitrator. 

While  in  private  practice,  I  taught  International  Commercial 
Arbitration  and  International  Business  Transactions  in  the  LL.M. 
program  at  Washington  College  of  Law,  The  American 
University,  including  such  International  Trade  subjects  as  customs 
classification  and  valuation,  anti-dumping  and  countervailing 
duties,  and  the  work  of  the  various  bodies  which  regulate  trade, 
as  well  as  the  work  of  the  U.S.  Court  of  International  Trade. 

In  late  September  1994,  the  Senate  confirmed  my  appointment  to 
my  present  post  as  Chair  of  the  Foreign  Claims  Settlement 
Commission,  a  quasi-judicial  agency  within  the  U.S.  Department 
of  Justice  which  has  as  its  primary  mission  the  adjudication  of 
claims  of  U.S.  nationals  —  both  natural  and  juridical  persons  ~ 
against  foreign  governments.  As  Chair  of  the  Commission,  I  both 
serve  as  the  administrative  head  of  the  agency  and  preside  over 
the  three-member  international  tribunal.  Since  I  took  office,  the 
Commission  has  completed  the  adjudication  of  approximately 
3300  cases  against  Iran  arising  out  of  the  1979  Islamic 
Revolution.  Our  current  docket  includes  over  1300  cases  against 
the  Federal  Republic  of  Germany  involving  claims  for  reparations 
by  U.S.  survivors  of  the  Holocaust,  as  well  as  more  than  300 
cases  against  Albania  for  expropriations  of  property  by  the  former 
Communist  regime  in  that  country  which  took  power  at  the  end 
of  World  War  0.  Legislation  now  under  consideration  would 
give  the  Commission  jurisdiction  to  adjudicate  the  billions  of 
dollars  in  outstanding  claims  against  Iraq  related  to  the  Gulf  War. 
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2.        Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  you  have  specialized. 

Much  of  my  administrative  litigation  experience  was  in  the 
nuclear  energy  field,  with  a  clientele  consisting  primarily  of 
nuclear  utilities  and  trade  associations.  My  products  liability 
experience  was  primarily  in  the  area  of  firearms  liability, 
representing  firearms  manufacturers  and  importers. 

My  more  recent  experience  has  been  in  international  commercial 
arbitration  and  litigation,  and  in  international  business 
transactions.  My  international  clients  were  typically  multinational 
corporations  (domestic  and  foreign),  as  well  as  sovereign  states 
and  parastatal  entities  (generally  from  developing  countries). 

1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all? 
If  the  frequency  of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

Due  to  the  nature  of  my  practice,  I  have  appeared  in  court  on 
only  a  limited  number  of  occasions  over  the  course  of  my  career. 

However,  in  my  capacity  as  Chair  of  the  Foreign  Claims 
Setdement  Commission,  I  have  spent  die  last  three  years  presiding 
over  the  adjudication  of  hundreds  of  cases  brought  by  U.S. 
nationals  against  foreign  governments  (including  the  governments 
of  Iran,  Albania  and  the  Federal  Republic  of  Germany). 

Previously,  I  spent  approximately  the  last  six  years  of  my  private 
practice  representing  parties  in  major,  high-stakes  international 
commercial  arbitration  proceedings,  including  "pre-hearing"  and 
"hearing"  proceedings. 

In  addition,  I  spent  my  first  six  or  seven  years  after  law  school 
trying  complex,  hotly-contested  licensing  cases  before  three- 
member  tribunals  of  the  NRC  Atomic  Safety  and  Licensing  Board 
(including  appearances  at  more  than  a  dozen  "hearings"  ranging 
in  length  from  a  day  or  two  to  many  weeks). 
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2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

I  would  estimate  that  my  appearances  have  been  evenly  split 
(50/50)  between  federal  courts  and  state  courts  of  record. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

All  (100%)  of  my  litigation  experience  is  civil. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict 
or  judgment  (rather  than  settled),  indicating  whether  you  were 
sole  counsel,  chief  counsel,  or  associate  counsel. 

Due  to  the  nature  of  my  practice  in  the  private  sector,  I  did  not 
try  to  verdict  or  judgment  any  cases  (jury  or  non-jury)  in  courts 
of  record. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

Not  applicable. 

18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  uiueported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to 
each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 
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(1)  Westinghouse  Electric  Corporation  and  Bums  &  Roe  v.  Republic  of 
The  Philippines  and  National  Power  Corporation.  ICC  Case  No. 
6401/BGD,  was  an  international  commercial  arbitration  matter  seated  in 
Geneva,  under  the  auspices  of  the  International  Chamber  of  Commerce 
International  Court  of  Arbitration  in  Paris.  This  case,  involving  claims 
valued  at  one  billion  dollars,  concerned  the  first  nuclear  power  plant 
to  be  built  in  the  Philippines.  The  Republic  of  the  Philippines  and  the 
National  Power  Corporation  ("NPC")  claimed  that  die  Westinghouse 
and  Bums  &  Roe  contracts  for  construction  of  the  plant  were  procured 
by  bribes  paid  to  then-President  Ferdinand  Marcos  and  his  associates, 
and  diat  the  plant  as-built  is  defective  and  can  never  be  safely  operated. 
Westinghouse  and  Bums  &  Roe  sought  related  declaratory  relief  and 
compensation. 

I  was  one  of  a  team  of  Shaw  Pittman  attomeys  who  served  as  lead 
counsel  to  die  Republic  and  NPC  (a  parastatal  entity)  beginning  in  1988. 
In  the  initial  phase  of  the  case  (from  the  filing  of  the  Request  for 
Arbitration  in  December  1988  through  the  execution  of  Terms  of 
-  Reference),  I  was  lead  counsel  on  matters  of  arbitration  procedure 
(including  the  negotiation  of  the  rather  unusual  joinder  of  two  separate 
arbitrations  into  one,  and  the  filing  of  a  motion  for  stay  of  arbitral 
proceedings  pending  the  decision  of  the  court  in  a  collateral  case  before 
the  U.S.  District  Court  for  the  District  of  New  Jersey).  I  continued  to 
advise  on  matters  of  arbitration  procedure  throughout  the  case. 

Subsequent  proceedings  in  the  case  were  bifiircated.  The  next  phase  - 
the  "bribery  phase"  -  concerned  claimants'  claims  that  the  Westinghouse 
and  Bums  &  Roe  contracts  were  invalid  because  they  were  procured  by 
bribery,  that  the  arbitral  tribunal  lacked  jurisdiction  because  die 
arbitration  clauses  were  invalid,  and  that  the  Republic  was  not  bound  by 
the  arbitration  clauses  in  the  contracts.  Following  several  weeks  of 
evidentiary  hearings  on  these  issues  in  Switzerland,  the  unpublished 
December  21,  1991  partial  award  of  the  arbitral  tribunal  (Claude 
Reymond,  Chair;  co-arbitrators  Serge  Lazareff  and  Robert  von  Mehren) 
found  in  favor  of  the  Republic  on  its  claim  that  the  tribunal  lacked 
jurisdiction  over  it.  However,  the  tribunal  upheld  the  arbitration  clauses 
as  against  NPC  and  found  that  NPC  had  failed  to  meet  its  burden  of 
proof  on  the  bribery  issue.  The  Swiss  Supreme  Court  upheld  that  award. 
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The  final  phase  of  the  case  —  the  "merits  phase"  —  concerned  NfPC's 
claims  that  the  plant  is  defective  and  cannot  be  safely  operated,  as  well 
as  the  parties'  commercial  claims.  In  that  phase,  I  was  responsible  for 
tile  development  of  NPC's  case  on  quality  assurance  and  quality  control 
issues. 

The  case  was  settled  on  terms  favorable  to  NPC  and  the  Republic  after 
my  departure  from  Shaw  Pittman. 

Shaw  Pittman  co-counsel: 

Mark  Augenblick,  Esq. 

James  B.  Hamlin,  Esq. 

Shaw  Pittman  Potts  &  Trowbridge 

2300  N  Street,  N.W. 

Washington,  D.C.    20037 

202/663-8081  (Augenblick) 

202/663-8127  (Hamlin) 

Co-Counsel  for  tfie  Republic/^fPC: 

Professor  David  Wippman 

Cornell  Law  School 

316  Myron  Taylor  Hall 

Ithaca,  New  York    14850 

607/255-3416 

(while  in  private  practice) 

Judith  Appelbaum,  Esq. 

National  Women's  Law  Center 

1 1  Dupont  Circle,  N.W. 

Washington,  D.C.  20036 

202/588-5180 

(while  in  private  practice) 

Arthur  V.  Medel,  Esq. 

Reichler  Milton  &  Medel 

1747  Pennsylvania  Avenue,  N.W.    Suite  1200 

Washington,  D.C.    20006 

202/223-1200 
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Carl  F.  Salans,  Esq. 
Salans  Hertzfeld  &  Heilbronn 
9,  me  Boissy  d'Anglas 
75008  Paris,  France 
011.33.14.268.4800 

Me.  Jacques  Werner 
Werner  &  Associes 
13,  rue  du  Rhone 
1204  Geneve 
Switzerland 
011.41.22.310.34.22 

Counsel  for  Westinghouse: 

David  Boies,  Esq. 
Boies  &  Schiller,  LLP 
80  Business  Park  Drive 
Armonk,  New  York  10504 
914/273-9800 

Jonathan  D.  Schiller,  Esq. 

Boies  &  Schiller,  LLP 

5301  Wisconsin  Avenue,  N.W.,  #570 

Washington,  D.C.  20015 

202/237-2727 

Counsel  for  Bums  &  Roe: 

Glenn  A.  Mitchell,  Esq. 

Stein,  Mitchell  &  Mezines 

1 100  Connecticut  Avenue,  N. W.    1 1th  Floor 

Washington,  D.C.    20036 

202/737-7777 

(2)  Furnas  v.  Westinghouse  Electric  Corporation.  ICC  Case  No.  6320 
CI/CK,  was  an  international  commercial  arbitration  matter  seated  in  Paris, 
conducted  under  the  auspices  of  the  International  Chamber  of  Commerce 
International  Court  of  Arbitration  (headquartered  in  Paris).  This  highly 
technical  case,  valued  at  $100  million,  concerned  claims  of  design  defects 
in  the  first  nuclear  plant  to  be  built  in  Brazil. 
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I  was  one  of  a  team  of  Shaw  Pittman  attorneys  who  served  as  lead 
counsel  to  Furnas  (an  electrical  utility  company  primarily  owned  by  the 
Government  of  Brazil)  throughout  the  case,  from  1988  to  1992.  I  was 
primarily  responsible  for  all  matters  of  arbitration  procedure,  for  issues 
of  Brazilian  law  (the  law  governing  the  contract),  and  for  plant 
operation  issues  (anticipating  and  refuting  defendant's  argimient  that 
plant  performance  failures  were  attributable  to  Furnas'  operation  of  the 
plant  rather  than  design  defects  in  the  plant).  I  was  principally 
responsible  for  the  preparation  of  all  affidavits,  expert  reports  and 
briefs  in  those  areas,  for  preparing  the  witnesses  in  those  areas  to 
testify,  and  for  preparation  of  cross-examination  of  defendant's 
wimesses. 

Following  two  weeks  of  evidentiary  hearings,  the  unpublished  September 
24,  1992  award  of  die  arbitral  tribunal  (Karl-Heinz  Bockstiegel,  Chair; 
co-arbitrators  Berdiold  Goldman  and  Serge  Lazareff)  granted  Furnas 
relief  on  certain  of  its  claims,  but  found  that  most  were  barred  by  a 
broadly-worded  release  entered  into  between  the  parties  at  the  completion 
of  plant  construction.  The  tribunal  dismissed  Westinghouse's 
counterclaim. 

Shaw  Pittman  co-counsel: 

Mark  Augenblick,  Esq. 
JohnH.  O'NeUl,  Jr.,Esq. 
Shaw  Pittman  Potts  &  Trowbridge 
2300  N  Street,  N.W. 
Washington,  D.C.    20037 
202/663-8081  (Augenblick) 
202/663-8148  (O'NeUl) 

Co-counsel  for  Furnas: 

Carl  F.  Salans,  Esq. 
Salans  Hertzfeld  &  Heilbronn 
9,  rue  Boissy  d'Anglas 
75008  Paris,  France 
011.33.14.268.4800 
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Dr.  Paulo  Sa  Filho 

Furnas  Centrais  Eletricas 

Legal  Department 

Rua  Real  Grandeza,  219 

22283  Rio  de  Janeiro,  RJ 

Brazil 

011.55.21.536.3112 

Counsel  for  Westinghouse: 

James  W.  Quinn,  Esq. 

Mindy  J.  Spector,  Esq. 

Weil  Gotshal  &  Manges 

767  Fifth  Avenue 

New  York,  New  York    10153 

212/310-8000 

(3)  Massachwsetts  v.  United  States.  856  F.2d  378  (1st  Cir.  1988),  a 
landmark  case  in  nuclear  energy  law,  involved  consolidated  petitions 
for  review  of  a  regulation  promulgated  by  the  U.S.  Nuclear  Regiilatory 
Commission  ("NRC")  in  response  to  the  NRC  proceedings  for  the 
issuance  of  operating  licenses  to  the  controversial  Shoreham  and 
Seabrook  nuclear  power  plants.  In  those  proceedings,  state  and/or  local 
governments  opposed  issuance  of  the  operating  licenses  and  reftised  to 
develop  emergency  plans  for  the  evacuation  of  the  public  in  the  event 
of  a  radiological  accident.  Such  plans  are  necessary  to  enable  the  NRC 
to  make  the  findings  required  for  issuance  of  an  NRC  operating  license. 

The  regulation  under  review  provided  standards  by  which  the  NRC,  in 
deciding  whether  to  issue  an  operating  license,  evaluates  an  emergency 
plan  prepared  by  the  utility  company  alone.  Petitioners  specifically 
challenged  the  regulation's  incorporation  of  the  so-called  "realism 
doctrine,"  under  which  the  NRC  assumes,  in  reviewing  the  substitution 
of  a  utility  emergency  plan  for  the  non-existent  state/local  plan,  that: 
(a)  in  the  event  of  an  actual  radiological  emergency,  state  and  local 
ofTicials  would  do  their  best  to  protect  the  public;  and  (b)  in  such  an 
emergency,  state  and  local  officials  would  generally  follow  the  utility's 
plan,  in  the  absence  of  any  other  plan.  Petitioners  argued  that  the  rule 
was  arbitrary  and  capricious,  promulgated  under  deficient  "notice  and 
conmient"  procedures,  and  beyond  the  scope  of  the  NRC's  statutory 
authority. 
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I  was  one  of  three  Shaw  Pittman  attorneys  who  served  as  counsel  to 
Nuclear  Management  and  Resources  Council  ("NUMARC")  and  Edison 
Electric  Institute  ("EEI"),  two  industry  associations  that  intervened  in  the 
matter,  from  the  filing  of  the  case  in  1987  (est.),  to  decision.  I  was  the 
principal  author  of  the  NfUMARC/EEI  brief,  as  well  as  the  author  of 
industry  comments  on  the  proposed  rule,  on  which  the  NRC  Staff 
expressly  relied. 

The  Court  of  Appeals  (Campbell,  C.J.;  Breyer  and  Acosta,  JJ.)  denied 
the  petitions  for  review. 

Shaw  Pittman  co-counsel: 

Jay  E.  Silberg,  Esq. 

Robert  E.  Zahler,  Esq. 

Shaw  Pittman  Potts  &  Trowbridge 

2300  N  Street,  N.W. 

Washington,  D.C.    20037 

202/663-8063  (Silberg) 

202/663-8130  (Zahler) 

Co-counsel  for  NUMARC  and  EEI: 

Robert  W.  Bishop,  Esq. 

General  Counsel 

NUMARC 

1776  I  Street,  N.W.    Suite  300 

Washington,  D.C.    20006 

202/739-8139 

Robert  L.  Baum,  Esq. 

659  North  Owl  Drive 

Sarasota,  Florida  34236-1906 

941/365-0678 

(then-General  Counsel,  Edison  Electric  Institute) 
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Counsel  for  Petitioners: 

James  M.  Shannon,  Esq. 

National  Fire  Protection  Association 

1  Batterymarch  Park 

Quincy,  Massachusetts    02269 

617/984-7235 

(then- Attorney  General,  for  Commonwealth  of  Massachusetts) 

Karla  J.  Letsche,  Esq. 

Sedky  Wittie  &  Letsche 

1615  New  Hampshire  Avenue,  N.W.  Suite  200 

Washington,  D.C.  20009 

202/588-9870 

(for  New  York  State,  Governor  Mario  M.  Cuomo,  and  Suffolk  County) 

Ellyn  R.  Weiss,  Esq. 

Foley  Hoag  &  Eliot 

1615  L  Street,  N.W.    Suite  850 

Washington,  D.C.    20036 

301/229-1693  or  202/775-0600 

(for  Union  of  Concerned  Scientists) 

Coimsel  for  Respondents: 

William  H.  Briggs,  Jr.,  Esq. 

Ross  Dixon  &  Masback 

601  Pennsylvania  Avenue,  N.W.    North  Building 

Washington,  D.C.    20004 

202/662-2000 

(then-Solicitor  for  the  NRC) 

Counsel  for  Intervenors: 

Thomas  G.  Dignan,  Jr.,  Esq. 

Ropes  &  Gray 

One  International  Place 

Boston,  Massachusetts    02110-2624 

617/951-7000 

(for  Public  Service  Company  of  New  Hampshire) 
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Donald  P.  Irwin,  Esq. 

Hunton  &  Williams 

951  East  Byrd  Street 

Richmond,  Virginia    23219  - 

804/788-8200 

(for  Long  Island  Lighting  Company) 

James  P.  McGranery,  Jr.,  Esq. 

(last  known  address  -  unable  to  confirm) 

1300  19th  Street,  N.W. 

Washington,  D.C.    20036 

(for  Scientists  and  Engineers  for  Secure  Energy,  Inc.) 

(4)  Riordan  v.  International  Armament  Corporation.  No.  81-L-027923 
(Cook  Co.  Cir.  Ct.  dismissed  July  21,  1983,  July  27,  1983),  affid,  132 
111.  App.  3d  642  (1985),  appeal  denied.  No.  61861  (October  2,  1985), 
was  one  of  the  first  of  a  series  of  high-profile  test  cases  filed  around 
the  country  in  the  early  1980s,  seeking  to  establish  legal  liability  on  the 
part  of  manufacturers  and  distributors  of  handguns  for  injuries  caused 
by  criminals  using  handguns. 

This  particular  action  arose  out  of  the  murder  of  plaintiffs  decedent  in 
a  Chicago  restaurant/tavern  in  June  1981.  The  shooter,  who  was 
intoxicated  at  the  time  of  the  crime,  shot  decedent  three  times  at  close 
range,  using  a  Walther  PPK/S  pistol  imported  into  the  U.S.  by 
International  Armament  Corporation  ("Interarms").  The  shooter  had 
purchased  the  firearm  six  years  earlier,  in  a  sale  that  complied  fully 
with  all  state  and  federal  laws.  The  pistol  was  not  defective,  nor  did 
it  malfunction  in  any  way.  The  shooter  was  convicted  of  murder. 

Plaintiff  sought  $30  million  in  damages  in  this  lawsuit  against  the 
murderer,  Walther  (the  gun  manufacturer),  Interarms,  the  restaurant 
where  flie  murder  occurred,  and  another  tavern  where  the  murderer  had 
been  drinking  earlier  on  the  night  of  the  shooting.  Plaintiffs  complaint 
set  forth  seven  counts  against  Walther  and  Interarms,  seeking  recovery 
under  theories  of  negligence,  strict  products  liability,  and  strict  liability 
for  ultrahazardous  activities.  (Plaintiff  brought  a  separate  lawsuit 
against  the  retailer  of  the  gun.) 
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I  was  one  of  two  Shaw  Pittman  attorneys  who  served  as  lead  counsel  to 
Interarms  throughout  this  case  (from  1981  to  1986),  and  I  was  the 
principal  author  of  all  briefs  before  the  Cook  County  Circuit  Court,  the 
Appellate  Court  of  Illinois,  and  the  Supreme  Court  of  Illinois. 

We  successfully  moved  the  trial  court  (O'Brien,  J.)  for  dismissal  of  all 
counts  of  the  complaint  against  Interarms  on  the  ground  that  it  failed 
to  state  a  claim.  The  Appellate  Court  (Jiganti,  J.;  Linn  and  Romiti,  JJ., 
concurring)  affirmed  the  dismissal  of  the  complaint,  and  the  Supreme 
Court  (Ward,  Simon,  Clark,  Moran,  Ryan,  Miller,  Goldenhersh,  JJ.) 
denied  leave  to  appeal. 

Shaw  Pittman  co-counsel: 

James  B.  Hamlin,  Esq. 

Shaw  Pittman  Potts  &  Trowbridge 

2300  N  Street,  N.W. 

Washington,  D.C.    20037 

202/663-8127 

Co-counsel  for  Interarms: 

Michael  J.  Parker,  Esq. 

Box  9 

Oakpark,  Virginia  22730 

703/549-2462  (h) 

540/543-2291  (o) 

(then  General  Counsel,  Interarms) 

Philip  C.  Stahl,  Esq. 

Grippo  &  Elden 

227  West  Monroe  Street 

Chicago,  Illinois    60606 

312/704-7700 

Daniel  A.  Edebnan,  Esq. 

Edelman  &  Combs 

135  South  LaSalle  Street    Suite  2040 

Chicago,  Illinois    60605 

312/739^200 
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Counsel  for  Other  Parties: 

Philip  H.  Corboy,  Esq. 
Corboy  &  Demetrio 
33  North  Dearborn  Street 
Chicago,  Illinois    60602 
312/346-3191 

Professor  Ralph  L.  Brill 
Chicago-Kent  College  of  Law 
Illinois  Institute  of  Technology 
565  West  Adams  Street,  Suite  565 
Chicago,  Illinois    60661 
312/906-5000 

David  A.  Novoselsky,  Esq. 
David  A.  Novoselsky  &  Associates 
120  North  LaSalle  Street    Suite  1400 
Chicago,  Illinois    60602 
312/346-8930 
(for  Plaintiffs) 

Donald  M.  Haskell,  Esq. 

Haskell  &  Perrin 

200  West  Adams    Suite  2600 

Chicago,  Illinois    60606 

312/781-9393 

Brian  H.  Boyle,  Esq. 
9912  South  Hamilton 
Chicago,  Illinois    60643 
773/238-5888 
(for  Walther) 


Anne  G.  Kimball,  Esq. 

Cal  R.  Bumton,  Esq. 

Wildman  Harrold  Allen  &  Dixon 

225  West  Wacker  Drive    30th  Floor 

Chicago,  Illinois    60606 

312/201-2000 

(for  Smith  &  Wesson,  defendant  in  consolidated  action) 
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(5)  Metropolitan  Edison  Company  (Three  Mile  Island  Nuclear  Station,  Unit 
No.  1),  LBP-81-59,  14  N.R.C.  1211  (1981),  affd.  ALAB-697,  16 
N.R.C.  1265;  ALAB-698,  16  N.R.C.  1290  (1982),  affld,  CLI-83-22, 
18  N.R.C.  299  (1983),  was  the  first  case  to  apply  the  U.S.  Nuclear 
Regulatory  Commission's  ("NRC")  revised  emergency  planning 
regulations,  newly-promulgated  in  response  to  the  lessons  learned  from 
the  accident  at  Three  Mile  Island  Unit  2  in  March  1979. 

This  fiercely-contested  case  concerned  whether,  and  ~  if  so  -  under 
what  conditions.  Three  Mile  Island  Unit  1  (the  undamaged  twin  of 
Three  Mile  Island  Unit  2)  should  be  permitted  to  recommence  operations. 
Various  public  and  private  entities  intervened  in  the  proceeding,  opposing 
operation  of  the  plant  based  on  hundreds  of  "contentions"  in  four  major 
areas:  (a)  management;  (b)  plant  design  and  procedures;  ®  separation 
of  Units  1  and  2;  and  (d)  emergency  planning. 

I  was  one  of  two  Shaw  Pittman  attorneys  who  served  as  lead  counsel 
to  Metropolitan  Edison  on  the  dozens  of  emergency  planning  issues 
litigated  in  diis  proceeding.  The  extensive  evidentiary  record  developed 
on  emergency  planning  issues  alone  consisted  of  approximately  seven 
thousand  transcript  pages  of  live  testimony,  in  addition  to  more  than 
a  thousand  pages  of  written  pre-filed  direct  testimony,  and  many 
thousands  of  pages  of  exhibits.  The  100-plus  emergency  contentions 
litigated  ranged  from  the  availability  of  emergency  workers;  accident 
assessment  and  dose  projections;  public  education,  warning  and 
emergency  instructions;  evacuation  time  estimates;  transportation  for 
evacuees;  "sheltering-in-place"  as  an  alternative  to  evacuation;  stockpiling 
of  radioprotective  drugs;  medical  facilities  and  decontamination;  training 
of  emergency  workers;  and  emergency  plan  drills  and  exercises;  to 
fiinding  for  emergency  preparedness. 

The  trial-level  NRC  Atomic  Safety  and  Licensing  Board  (I.  Smith, 
Chair;  W.  Jordan,  L.  Little,  Administrative  Judges)  concluded  that,  with 
the  fulfillment  of  certain  specified  conditions,  emergency  preparedness 
for  Three  Mile  Island  Unit  1  satisfied  the  NRC's  new  regulations,  and 
would  support  re-start  of  the  plant.  In  two  separate  decisions,  the  Atomic 
Safety  &  Licensing  Appeal  Board  (respectively  G.  Edles,  Chair;  J.  Buck, 
L.  Quarles,  Administrative  Judges;  and  G.  Edles,  Chair;  J.  Buck,  R. 
Gotchy,  Administrative  Judges)  generally  affirmed  the  Licensing  Board's 
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decision,  and  the  NRC  Commissioners  (N.  Palladino,  Chair;  V. 
Gilinsky,  T.  Roberts,  J.  Asselstine,  F.  Bemthal)  generally  affirmed  as 
well.  The  Commission  ultimately  authorized  restart  of  the  plant.  See 
CLI-85-9,  21  N.R.C.  1118  (1985).  Petitions  for  review  of  the 
Commission's  decision  were  denied.  Three  Mile  Island  Alert.  Inc.  v. 
U.S.  Nuclear  Regulatory  Commission.  771  F.2d  720  (3d  Cir.  1985). 

Shaw  Pittman  co-counsel: 

Robert  E.  Zahler,  Esq.  ;' 

Shaw  Pittman  Potts  &  Trowbridge  ' 

2300  N  Street,  N.W. 
Washington,  D.C.    20037 
202/663-8130 

Counsel  for  NRC  Staff: 

James  R.  Tourtellotte,  Esq. 

1200  North  Nash  Street 

Arlington,  Virginia  22209 

703/522-3456 

(then  in  NRC  Office  of  Executive  Legal  Director) 

Joseph  R.  Gray,  Esq. 

U.S.  Nuclear  Regulatory  Commission 

11545  Rockville  Pike 

Rockville,  Maryland  20852 

301/415-1818 

Counsel  for  Commonwealth  of  Pennsylvania: 

Robert  W.  Adler,  Esq. 

University  of  Utah 

College  of  Law 

Salt  Lake  City,  Utah    84112 

801/581-6833 

(then  employed  by  the  Commonwealth) 
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Intervenors: 

Ellyn  R.  Weiss,  Esq. 
Foley  Hoag  &  Eliot 
1615  L  Street,  N.W. 
Washington,  D.C.    20036 
301/229-1693  or  202/775-0600 
(for  Union  of  Concerned  Scientists) 

Jordan  D.  Cunningham,  Esq. 

Cunningham  &  Chemicoff,  P.C. 

2320  North  Second  Street 

Harrisburg,  Pennsylvania    17110 

717/238-6570 

Mailing  address: 

Cimningham  &  Chemicoff,  P.C. 

P.O.  Box  60457 

Harrisburg,  Pennsylvania    17106-0457 

(for  Newberry  Township  T.M.I.  Steering  Committee) 

(6)  In  the  Matter  of  The  Kamber  Group.  Inc.  and  Association  of  American 
Railrnads  AAA  Case  No.  16  115  00245  90M  (filed  May  1,  1990),  was 
a  domestic  arbitration  under  the  rules  of  the  American  Arbitration 
Association. 

This  case  arose  out  of  The  Kamber  Group's  ("TKG")  sublease  of 
commercial  office  space  from  the  Association  of  American  Railroads 
("AAR").  The  primary  disputes  concerned  the  adequacy  of  the 
building's  HVAC  system  and  TKG's  exclusive  right  to  signage  on  the 
exterior  of  the  building. 

I  represented  TKG  in  this  matter,  with  the  assistance  of  a  jimior 
associate,  and  was  responsible  for  all  aspects  of  the  preparation  and 
presentation  of  TKG's  case,  from  the  identification  of  fact  and  expert 
witnesses,  the  research  and  drafting  of  briefs  and  correspondence,  and 
negotiations  witfi  opposing  counsel,  to  flie  conduct  of  the  hearing  itself 
(including  the  examination  and  cross-examination  of  all  witnesses). 
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Following  two  days  of  evidentiary  hearings  before  the  arbitrator,  Nash 
M.  Love,  in  September  1990,  AAR  made  an  offer  of  settlement  to 
TKG,  and  the  issuance  of  the  arbitral  award  was  held  in  abeyance 
pending  AAR's  performance  under  the  settiement  agreement.  Satisfied 
with  AAR's  performance,  TKG  ultimately  withdrew  its  claim  against 
AAR  in  February  1991. 

Shaw  Pittman  co-counsel: 

Patricia  Hanower,  Esq.  > 

U.S.  Department  of  Justice 

Civil  Division/Commercial  Litigation  Branch 

601  D  Street,  N.W.  #9734 

Washington,  D.C.    20004 

202/514^397 

(former  Shaw  Pittman  associate) 

TKG  co-counsel: 

Jeffrey  Sandman,  Esq. 

The  Kamber  Group,  Inc. 

1920  L  Street,  N.W.    Suite  700 

Washington,  D.C.    20036 

202/223-8700 

Counsel  to  AAR: 

Kenneth  P.  Kolson,  Esq. 
Association  of  American  Railroads 
50  F  Street,  N.W. 
Washington,  D.C.    20001 
-       202/639-2511  '      - 

(7)  Coulson  v.  DeAngelo.  No.  82-25717  CP  (Broward  Co.  Cir.  Ct. 
dismissed  June  5,  1984,  July  8,  1985),  affld,  493  So.2d  98  (Fla.  Dist. 
Ct.  App.  1986),  like  Riordan.  supra  at  (4),  was  a  test  case  seeking  to 
establish  the  liability  of  manufacturers  and  distributors  of  firearms  for 
injuries  caused  by  criminals  using  handguns. 
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As  in  Riordan.  the  case  arose  out  of  a  criminal  act  -  the  intentional 
shooting  of  plaintiff  Coulson  by  defendant  DeAngelo,  who  was  said  to 
have  used  a  firearm  manufactured  and  distributed  by  International 
Armament  Corporation  ("Interarms").  Plaintiff  conceded  that  there 
were  no  design  or  manufacturing  defects  in  the  revolver,  and  that  it  did 
not  malfunction  in  any  way.  He  nevertheless  sought  to  hold  Interarms 
liable  for  his  injuries,  on  theories  of  strict  liability  and  strict  liability  — 
ultrahazardous  activity. 

I  was  one  of  two  Shaw  Pittman  attorneys  who  served  as  lead  counsel 
to  Interarms  throughout  this  case,  and  I  was  the  principal  author  of  all 
briefs  before  the  Circuit  Court  in  Broward  County  and  the  Florida 
Circuit  Court  of  Appeal. 

We  successfully  moved  the  trial  court  (Reasbeck,  J.)  to  dismiss  the 
complaint  as  to  Interarms  on  the  ground  that  it  failed  to  state  a  claim. 
The  District  Court  of  Appeal  (Hersey,  C.J.;  Anstead  and  Dell,  JJ., 
concurring)  affirmed. 

Shaw  Pittman  co-counsel: 

James  B.  Hamlin,  Esq. 

Shaw  Pittman  Potts  &  Trowbridge 

2300  N  Street,  N.W. 

Washington,  D.C.    20037 

202/663-8127 

Co-Counsel  for  Interarms: 

Michael  J.  Parker,  Esq. 

Box  9 

Oakpark,  Virginia  22730 

703/549-2462  (h) 

540/543-2291  (o) 

(then„General  Coimsel,  Interarms) 
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Paul  Huck,  Esq. 

Kozyak,  Tropin  &  Throckmorton 

First  Union  Financial  Center 

200  South  Biscayne  Boulevard 

Suite  2800 

Miami,  Florida  33131  '■   ' 

305/372-1800 

Counsel  for  Plaintiff  Coulson: 

Peter  Mineo,  Jr. ,  Esq.  ''  " 

One  River  Plaza  Building    Suite  901 
305  South  Andrews  Avenue 
Fort  Lauderdale,  Florida    33301 
954/463-8100 

Angelo  Marino,  Jr. 

645  Southeast  Fifth  Terrace 

Fort  Lauderdale,  Florida    33301 

954/765-0537 

(8)  Carolina  Power  &.  Light  Companv  (Shearon  Harris  Nuclear  Power 
Plant),  LBP-86-11,  23  N.R.C.  294  (1986),  ^Cd,  ALAB-852,  24 
N.R.C.  532  (1986),  afCd,  CLI-87-1,  25  N.R.C.  1  (1987),  is  the 
leading  case  on  the  practical  inplementation  of  U.S.  Nuclear  Regulatory 
Commission  ("NRC")  regulations  requiring  -  as  a  precondition  to 
issuance  of  an  operating  Ucense  -  the  existence  of  an  emergency  "public 
notification  system"  with  the  capabiUty  to  aleit  die  members  of  die  public 
within  10  miles  of  a  nuclear  power  plant,  witiiin  15  minutes. 

In  fliis  case,  intervenor  Wells  Eddleman  (appearing  pro  se)  opposed  die 
NRC's  issuance  of  an  operating  license  for  the  Shearon  Harris  Nuclear 
Power  Plant,  on  the  ground  that  the  siren  system  installed  by  die  utility 
company  was  inadequate  under  certain  conditions,  despite  the  fact  that 
it  fuUy  conformed  to  the  federal  guidance  iq)plied  at  odier  nuclear  plants 
across  the  country.  Specifically,  Mr.  Eddleman  asserted  that  sirens 
would  not  be  adequate  to  awaken  a  sleeping  population,  particularly  in 
the  summer  months  when  air  conditioners  would  be  operating.  The 
case  involved  die  presentation  of  witnesses  by  the  utility,  die  NRC 
Staff,  die  Federal  Emergency  Management  Agency,  and  Mr.  Eddleman, 
in  such  technical  areas  as  acoustical  engineering,  psychoacoustics, 
emergency  response  and  disaster  sociology. 


589 


-34- 


I  was  one  of  two  Shaw  Pittman  attorneys  who  served  as  lead  counsel 
to  Carolina  Power  &  Light  Company  on  the  dozens  of  emergency 
planning  issues  raised  in  this  ^JRC  operating  license  proceeding,  and 
I  had  principal  responsibility  for  the  litigation  of  this  "nighttime 
notification"  issue,  from  the  identification  of  fact  and  expert  witnesses, 
to  the  drafting  of  all  written  submissions,  to  the  presentation  and 
examination  of  witnesses  (including  cross-examination)  and  post-hearing 
briefing. 

The  trial-level  NRC  Atomic  Safety  &  Licensing  Board  (J.  Kelley,  Chair; 
J.  Carpenter,  G.  Bright,  Administrative  Judges)  ultimately  concluded  that 
die  emergency  notification  system  as  a  whole  (including  not  only  sirens, 
but  also  "tone  alert  radios"  in  certain  homes,  "mobile  alerting"  using 
emergency  vehicles,  and  word-of-mouth  "informal  alerting")  satisfied 
NRC  regulations.  That  decision  was  affirmed  by  die  NRC  Appeal  Board 
(T.  Moore,  Chair;  Administrative  Judge  H.  Wilber),  and  the  NRC 
Commissioners  (L.  Zech,  Chair;  T.  Roberts,  J.  Asselstine,  F.  Bemthal, 
K.  Carr,  Conmiissioners)  subsequently  authorized  issuance  of  a  full- 
power  operating  license  for  the  Harris  plant.  In  light  of  the  applicability 
of  the  "nighttime  notification"  issue  to  all  other  nuclear  power  plants 
across  the  coimtry,  the  NRC  Commissioners  took  the  issue  up  as  a 
generic  policy  matter.  S^  ALAB-852,  24  N.R.C.  at  543  n.51. 

Shaw  Pittman  co-counsel: 

Thomas  A.  Baxter,  Esq. 
Shaw  Pittman  Potts  &  Trowbridge 
2300  N  Street,  N.W. 
Washington.  D.C.    20037 
202/663-8090 

Co-counsel  for  Carolina  Power  &  Light: 

Richard  E.  Jones,  Esq. 

Hunton  &  Williams 

P.O.  Box  109 

Raleigh,  North  Carolina    27602 

919/899-3018 
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Counsel  for  NRC  Staff:  ,        '    -      ~'  ,'.'. ' 

Charles  A.  Barth,  Esq.  '"  V  - 

',  Janice  E.  Moore,  Esq. 
U.S.  Nuclear  Regulatory  Commission 
11545  Rockville  Pike  .       . 

Rockville,  Maryland  20852         '       '       "  '        ^ 
301/415-1589  (Barth) 
301/415-1797  (Moore) 

Counsel  for  Federal  Emergency  Management  Agency: 

Stephen  M.  Rochlis,  Esq. 
,.      Office  of  the  Chief  Counsel         '"._].    ~ 
Department  of  Transportation 
Federal  Highway  Administration 
400  Sevendi  Street,  S.W.  (HCC-32) 
Washington,  D.C.    20590 
202/366-1395 
(then  in  FEMA  Office  of  General  Counsel) 

(9)  Ken-Ren  Chemicals  &  Fertilizers.  Ltd.  v.  S.A.  Coppee  Lavalin  N.V.. 
ICC  Case  No.  7061/HV  (filed  November  14,  1990),  is  a  major 
international  commercial  arbitration,  seated  in  London,  before  the 
International  Chamber  of  Commerce  International  Court  of  Arbitration 
(headquartered  in  Paris). 

This  case  arose  out  of  a  1975  contract  between  Coppee  (a  Belgian 
company)  and  Ken-Ren  (a  Kenyan  concern,  of  which  the  majority 
shareholder  is  the  Govenraient  of  Kenya).  Under  the  terms  of  the 
contract,  Coppee  was  to  engineer,  supply,  deliver  and  supervise  the 
erection  and  start-up  of  a  fertilizer  complex  in  Mombasa.  The  factory 
was  never  built.  In  its  Request  for  Arbitration,  Ken-Ren  asserted  a 
variety  of  claims  against  Coppee  for  breach  of  contract.  In  addition, 
Ken-Ren  asserted  a  claim  for  fraud,  alleging  that  Coppee  was  a  party 
to  a  secret  and  improper  scheme  to  divert  to  Kenya  a  fertilizer  plant  of 
a  different  design,  originally  destined  for  a  project  in  another  part  of 
the  world,  which  had  failed.  Coppee  denied  Ken-Ren's  claims  in  their 
entirety.  The  case  is  valued  in  ttie  hundreds  of  millions  of  dollars,  and 
spawned  a  high  profile  collateral  proceeding  in  the  British  courts 
concerning  the  power  of  national  courts  to  issue  orders  requiring  the 
payment  of  security  for  costs  of  arbitration.  The  landmark  judgment 
of  the  House  of  Lords  was  handed  down  May  5,  1994. 
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My  former  colleague,  Shaw  Pittman  partner  Mark  Augenblick,  was 
named  by  the  Government  of  Kenya  as  co-arbitrator  in  June  1991 .  At 
his  request,  I  served  as  his  personal  advisor  in  the  matter,  reviewing 
all  parties'  submissions  to  the  arbitral  tribunal,  preparing  him  for  all 
procedural  conferences  with  other  members  of  the  tribunal  and  with 
counsel  for  the  parties,  performing  necessary  research,  and  making 
recommendations  on  all  matters  (procedural  and  substantive). 

Hearings  had  not  yet  been  held  at  the  time  I  left  the  law  firm  for  my 
current  post. 

Member  of  the  Arbitral  Tribunal: 

Mark  Augenblick,  Esq. 

Shaw  Pittman  Potts  &  Trowbridge 

2300  N  Street,  N.W. 

Washington,  D.C.    20037 

202/663-8081 

(10)  Louisiana  Power  &  Light  Company  (Waterford  Steam  Electric  Station, 
Unit  3),  LBP-83-27,  17  N.R.C.  949,  affid.  ALAB-753,  18  N.R.C. 
1321  (1983),  is  die  seminal  authority  interpreting  U.S.  Nuclear 
Regulatory  Commission  ("NRC")  requirements  for  the  periodic 
dissemination  of  pre-emergency  public  information  concerning 
appropriate  emergency  response  measures. 

In  this  case,  joint  intervenors  Save  Our  Wetlands,  Inc.  and  Oystershell 
Alliance  opposed  issuance  of  an  NRC  operating  license  for  the 
Waterford-3  nuclear  plant,  alleging  various  defects  in  the  pre-emergency 
public  information  brochure  to  be  distributed  annually  by  the  utility  to 
residents  living  near  the  plant.  The  case  involved  the  presentation  of 
witnesses  by  die  utility,  the  NRC  Staff,  die  Federal  Emergency 
Management  Agency  and  the  joint  intervenors  in  areas  such  as  emergency 
response,  psychometrics,  "readability,"  and  disaster  sociology. 

I  was  one  of  two  Shaw  Pittman  attorneys  who  served  as  lead  counsel 
to  Louisiana  Power  &  Light  on  the  numerous  emergency  planning 
issues  raised  in  diis  NRC  operating  license  proceeding,  and  I  had 
principal  responsibility  for  litigation  of  the  issue  of  the  adequacy  of  the 
pre-emergency  public  information  brochure,  from  die  identification  of 
fact  and  expert  wimesses,  to  die  drafting  of  all  written  submittals,  to 
preparation  for  the  examination  of  witnesses  (including  cross-examination) 
and  post-hearing  briefing. 
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The  trial-level  NRC  Atomic  Safety  and  Licensing  Board  (S.  Wolfe, 
Chair;  W.  Jordan,  H.  Foreman,  Administrative  Judges)  concluded  that 
the  utility's  pre-emergency  public  information  brochure  met  the 
requirements  of  applicable  ^fRC  regulations.  That  decision  was  affirmed 
by  the  NRC  Appeal  Board  (C.  Kohl,  Chair;  W.  Johnson,  H.  Wilber, 
Administrative  Judges),  and  the  NRC  Commissioners  subsequentiy 
authorized  issuance  of  an  operating  license  for  the  plant.  See  CLI-85-1, 
21  N.R.C.  275;  21  N.R.C.  471  (1985). 

Shaw  Pittman  co-counsel: 

Bruce  W.  Churchill,  Esq. 
5910  Cobalt  Road 
Bediesda,  Maryland    20816 
301/320-1683 
(then-partner  at  Shaw  Pittman) 

Counsel  for  NRC  Staff: 

Sherwin  E.  Turk,  Esq. 

U.S.  Nuclear  Regulatory  Commission 

1 1545  RockvUle  Pike 

Rockville,  Maryland  20852 

301/415-1575 

Counsel  for  Federal  Emergency  Management  Agency: 

Brian  P.  Cassidy,  Esq. 

Ronan,  Segal  &  Harrington 

Fifty-Nine  Federal  Street 

Salem,  Massachusetts    01970 

978/744-0350 

(then  in  FEMA  Office  of  General  Counsel) 

For  Joint  Interveners: 

Luke  B.  Fontana,  Esq. 

P.O.  Box  750478 

New  Orleans,  Louisiana  70175 

504/524-0028 
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The  following  are  members  of  the  legal  community  who  have  had  recent  contact 
with  me. 

The  Honorable  Jamie  S.  Gorelick 

Vice  Chair 

Fannie  Mae 

3900  Wisconsin  Avenue,  N.W. 

Washington,  D.C.    20016 

202/752-6120 

William  R.  Marks,  Esq. 

1001  Pennsylvania  Avenue,  N.W. 

Washington,  D.C.    20004 

202/624-72U7 

Steven  R.  Perles,  Esq. 

1666  Connecticut  Avenue,  N.W. 

Washington,  D.C.    20009 

202/745-1300 

Carolyn  Lamm,  Esq. 

White  &  Case 

601  I3th  Street,  N.W. 

Washington,  D.C.    20005 

202/626-3605 

Mama  S.  Tucker,  Esq. 

Feldsman,  Tucker,  Leifer,  Fidell  &  Bank 

2001  L  Street,  N.W. 

Washington,  D.C.    20036 

202/466-8960 

Deborah  Enix-Ross,  Esq. 

Director,  International  Litigation 

Price  Wateiliouse 

1 177  Avenue  of  the  Americas 

New  York,  New  York    10036 

212/596-7523 
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William  K.  Slate  U,  Esq. 

President 

American  Arbitration  Association 

140  West  51st  Street 

New  York,  New  York    10020 

212/484^«)00 

Mark  Tuohey,  Esq. 

Vinson  &  Elkins 

1455  Pennsylvania  Avenue,  N.W.  #700 

Washington,  D.C.  20004 

202/639-6660 

Myles  Lynk,  Esq. 

Dewey  Ballantine 

1775  Pennsylvania  Avenue,  N.W. 

Washington,  D.C.    20006 

202/862-1047 

Andrew  H.  Marks,  Esq. 

Crowell  &  Moring 

1001  Pennsylvania  Avenue,  N.W. 

Washington,  D.C.    20004 

202/624-2920 

The  Honorable  Brooksley  Bom 

Chair 

Commodities  Futures  Trading  Commission 

1155  21st  Street,  N.W. 

Washington,  D.C.  20581 

202/418-5030 


Jennifer  M.  Porter,  Esq. 

Andrews  &  Kurth 

1701  Pennsylvania  Avenue,  N.W. 

Washington,  D.C.    20006 

202/662-2700 

The  Honorable  Eva  M.  Plaza 

Assistant  Secretary/Fair  Housing 

U.S.  Department  of  Housing  &  Urban  Development 

Washington,  D.C.    20410 

202/708-4252 
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Robert  Mueller 

[President,  Federal  Bar  Association  (1997-98)] 

U.S.  Court  of  Appeals  for  the  Armed  Forces 

450  E  Street,  N.W. 

Washington,  D.C.  20442 

202/761-5210 

19.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did 
not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question; 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

Since  October  1994,  I  have  been  privileged  to  serve  as  Chair  of  the  Foreign  Claims 
Settlement  Commission  of  the  United  States  ~  an  independent,  quasi-judicial  agency 
within  the  U.S.  Department  of  Justice,  which  has  as  its  primary  mission  the  adjudication 
of  claims  of  U.S.  nationals  (both  natural  and  juridical  persons)  against  foreign 
governments.  As  Chair  of  the  Commission,  I  both  serve  as  the  administrative  head  of 
the  agency  and  preside  over  the  three-member  international  tribunal  in  its  day-to-day 
work  (including  the  administration  of  cases;  the  overall  development  of  the  record  in 
pending  cases;  scheduling,  procedural,  and  evidentiary  rulings;  the  conduct  of  "oral 
hearings"  to  take  testimony  and/or  hear  oral  argimient;  and  the  issuance  of  written 
decisions). 

Since  I  took  office,  the  Commission  has  completed  the  adjudication  of  approximately 
300  cases  against  Iran  arising  out  of  the  1979  Islamic  Revolution.  Our  current  docket 
includes  over  13(X)  cases  against  the  Federal  Republic  of  Germany  involving  claims  for 
reparations  by  U.S.  survivors  of  the  Holocaust,  as  well  as  more  than  300  cases  against 
Albania  for  expropriations  of  property  by  the  former  Communist  regime  in  that  coimtry 
which  took  power  at  the  end  of  World  War  H.  In  addition,  legislation  now  under 
consideration  would  give  the  Commission  jurisdiction  to  adjudicate  the  billions  of 
dollars  in  outstanding  claims  against  Iraq  related  to  the  Gulf  War. 

Before  my  appointment  and  confirmation  to  my  present  post,  I  was  in  private  practice 
as  a  member  of  the  International  Practice  Group  at  Shaw  Pittman  Potts  &  Trowbridge, 
one  of  D.C s  largest  law  firms.  There,  I  concentrated  in  international  commercial 
arbitration  and  litigation  matters,  complemented  by  some  work  in  complex  transnational 
business  transactions  (negotiating  and  drafting  international  contracts). 
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I  have  a  woildng  knowledge  of  Civil  Law  as  well  as  Common  Law,  and  of  all  the  major 
arbitral  systems  (including  the  International  Court  of  Arbitration  of  the  International 
Chamber  of  Conmierce,  the  London  Court  of  International  Arbitration,  the  Vienna 
Centre,  the  Stockholm  Chamber  of  Commerce,  the  World  Bank's  International  Centre 
for  the  Setdement  of  Investment  Disputes,  the  American  Arbitration  Association,  and 
UNCITRAL),  and  have  traveled  widely,  in  North  America,  South  America, 
Scandinavia,  Western  Europe,  Central  and  Eastern  Europe,  Africa  and  Australia. 

While  in  private  practice,  I  also  spent  substantial  time  and  energy  teaching  International 
Commercial  Arbitration  and  International  Business  Transactions  in  the  LL.M.  program 
at  Washington  College  of  Law,  The  American  University,  including  such  International 
Trade  subjects  as  customs  classification  and  valuation,  anti-dumping  and  countervailing 
duties,  and  the  work  of  the  various  bodies  which  regulate  trade,  as  well  as  the  work  of 
die  U.S.  Court  of  International  Trade.  Many  of  my  students  were  from  countries  other 
than  the  United  States.  It  was  stimulating,  challenging  and  educational  to  have  the 
opportunity  to  work  closely  with  so  many  lawyers  from  such  diverse  legal  cultures  - 
,,  the  Pacific  Rim,  Latin  America,  Europe  and  the  Middle  East,  to  name  a  few.  In 
addition,  I  served  as  a  consultant  to  the  United  Nations  Centre  on  Transnational 
Corporations,  advising  developing  countries  on  matters  of  international  law  and 
commercial  law  reform. 

Finally,  I  have  a  long  history  of  leadership  in  bar  activities.  I  have  served  seven  years 
on  the  Board  of  Governors  of  the  65,000+  member  Distiict  of  Columbia  Bar  (die 
nation's  second  largest  bar).  I  also  serve  on  the  270-member  National  Coimcil  of  the 
Federal  Bar  Association  ("FBA"),  by  ^jpointment  of  the  FBA  President,  and  have  held 
national  leadership  positions  in  two  sectioris  of  the  FBA  (International  Law  and 
Administrative  Law)  for  a  number  of  years.  The  FBA  is  an  association  of 
approximately  14,500  lawyers  across  the  United  States.  In  addition,  I  served  as 
Immediate  Past  President  (1993-94),  President  (1992-93),  President-Elect  (1991-92), 
and  Secretary  (1989-90)  of  the  Women's  Bar  Association  ("WBA").  Founded  in  1917, 
the  2,000-member  WBA  ~  which  boasts  more  than  25  committees  and  practice  area 
forums  -  is  one  of  the  oldest,  largest  and  most  active  such  associations  in  the  coimtry. 

n.  FINANCL\L  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.        List  sources,  amoimts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock  cations,  uncompleted  contracts  and  other  future  benefits  which  you 
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expect  to  derive  firom  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

I  have  no  such  interests,  other  than  my  Thrift  Savings  Plan  account  as  an 
employee  of  the  U.S.  Department  of  Justice. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the  procedure 
you  will  follow  in  determining  these  areas  of  concern.  Identify  the  categories  of 
litigation  and  financial  arrangements  that  are  likely  to  present  potential  conflicts-of- 
interest  during  your  initial  service  in  the  position  to  which  you  have  been  nominated. 

I  do  not  anticipate  any  conflicts  of  interest  in  my  service  in  the  position  for  which  I  am 
being  nominated.  Should  any  potential  conflicts  arise,  I  will  resolve  them  in  accordance 
with  the  Code  of  Judicial  Conduct. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  die  court?   If  so,  explain. 

None. 

4.  List  sources  and  amoimts  of  all  income  received  during  die  calendar  year  preceding 
your  nomination  and  for  die  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  odier  items 
exceeding  $500  or  more.  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

See  completed  Financial  Disclosure  Report,  Form  AO-10  (attached  as  Appendix  C). 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

See  Financial  Net  Wordi  Statement,  which  follows. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  die  candidate,  dates  of  die  campaign, 
your  title  and  responsibilities. 

I  have  never  held  a  tided  position  or  been  compensated  for  work  on  any  political 
campaign.  However,  I  have  served  on  the  committees  for  various  polidcal  fundraisers 
for  specific  federal,  state  and  local  Democratic  candidates  (although  I  have  no  way  of 
ascertaining  with  certainty  the  names  of  all  those  candidates).  Most  of  my  past  polidcal 
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activity  was  in  the  1992  election  cycle,  raising  funds  for  the  Democratic  National 
Committee,  Clinton/Gore,  and  women  candidates  for  the  Senate  and  the  House  of 
Representatives.  More  recently,  in  the  summer  of  1993,  I  drafted  a  letter  to  women 
attorneys  in  the  D.C.  area,  urging  them  to  support  Charlene  Drew  Jarvis  in  her  bid  for 
Chair  of  the  Council  of  the  District  of  Columbia.  In  the  past,  I  have  also  served  on  the 
Steering  Committee  for  the  DNC  Women's  Leadership  Forum,  the  Steering  Committee 
for  the  DNC  Saxophone  Club,  and  the  DNC  National  Finance  Council  (for  the  1992 
campaign). 

m.  GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amoimt  of  time  devoted  to  each. 

In  recent  years,  most  of  my  pro  bono  service  has  been  policy-level  work.  For  example, 
I  have  served  for  several  years  on  the  Advisory  Board  of  the  D.C.  Bar  Foimdation, 
which  makes  grants  to  legal  services  providers.  As  a  member  of  the  Board  of 
Governors  of  flie  D.C.  Bar,  I  have  also  served  since  1991  as  a  member  of  the  Board  of 
the  Public  Service  Activities  Corporation  ("PSAC"),  the  pro  bono  arm  of  the  D.C.  Bar. 
Further,  I  was  a  foimding  member  of  the  Federal  Bar  Association's  Democracy 
Development  Initiative  ("DDI")  project  (which  provides  pro  bono  legal  assistance  to 
emerging  democracies  and  free  market  economies,  to  promote  reform  of  governmental 
and  legal  systems  in  accordance  with  the  rule  of  law),  and  presently  serve  as  Secretary 
of  the  DDI  Board.  (I  also  continue  to  do  pro  bono  work  for  the  American  Bar 
Association  Central  and  East  European  Law  Initiative  ("CEELI")  project,  which  has  a 
similar  mission.) 

From  1990  to  1994, 1  served  on  the  Board  of  Directors  of  die  Women's  Bar  Association 
Foundation.  From  1991  to  1994, 1  served  on  the  Board  of  Directors  of  Voices  From 
The  Street,  a  non-profit  organization  dedicated  to  educating  the  public  about 
homelessness  through  the  performing  arts.  I  also  served  as  the  D.C.  Bar's 
representative  on  the  Domestic  Violence  Coordinating  Council,  established  under  the 
auspices  of  the  D.C.  courts  to  improve  coordination  among  the  coiuts,  police, 
advocates,  and  public  and  private  agencies.  Finally,  I  served  a  one-year  term  on  my 
former  law  firm's  Pro  Bono  Committee,  successfully  advocating  for  the  firm's 
participation  as  a  founding  member  of  the  D.C.  Bar's  Law  Firm  Pro  Bono  Clinic  and 
as  a  member  of  the  D.C.  Bar's  Pro  Bono  Partnership  ("PART")  program. 
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In  addition,  I  have  devoted  substantial  amounts  of  time  to  fundraising  for  nonprofit 
organizations.  For  example,  together  with  Jack  Martin  (General  Counsel  of  Ford 
Motor  Company),  I  co-chaired  the  1993  National  Women's  Law  Center  Annual  Dinner, 
which  raised  a  record  $310,000  for  NWLC's  work  on  behalf  of  women  and  their 
families. 

Finally,  I  have  devoted  hundreds  of  hours  over  the  years  to  general  community  service 
-  for  example,  working  with  the  D.C.  courts  to  establish  an  innovative,  award-winning 
cancer  awareness  campaign  targeting  visitors  to  the  courthouse;  volunteering  in  soup 
kitchens  and  preparing  meals  for  battered  women  and  children  at  the  House  of  Ruth; 
arranging  field  trips/excursions  for  disadvantaged  unwed  teenage  mothers  from  St. 
Aim's  Infant  and  Maternity  Home;  establishing  and  administering  an  annual  holiday 
"  Adopt- A-Homeless-Family"  program  to  provide  new  toys  for  several  hundred 
disadvantaged  children  each  Christmas;  helping  to  repair  senior  citizens'  run-down 
homes  through  the  Christmas  in  April  project;  organizing  summer  activities  and  outings 
for  homeless  children  through  Voices  From  The  Street;  participating  in  the  "Annual 
Walk  for  The  Homeless";  teaching  law  to  junior/senior  high  school  students  in  D.C. 
public  schools,  as  part  of  the  Federal  Bar  Association's  annual  Law  Day  program; 
running  a  drive  to  collect  baby  supplies,  infant  clothing  and  diapers  for  "boarder 
babies"  at  D.C.  General  Hospital  and  St.  Ann's  Infant  and  Maternity  Home;  organizing 
benefits  for  die  D.C.  Rape  Crisis  Center  and  Sarah's  Circle;  and  participating  in 
enrichment  and  mentoring  programs  for  area  homeless  children,  through  Project 
Northstar  and  Friends  of  the  Capitol  City  Inn. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that 
it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have 
you  belonged,  to  any  organization  which  discriminates  —  through  either  formal 
membership  requirements  or  the  practical  implementation  of  membership  policies?  If 
so,  list,  with  dates  of  membership.  What  have  you  done  to  try  to  change  these  policies? 

During  my  imdergraduate  years  at  the  University  of  Missouri-Columbia,  I  was  a 
member  of  the  national  social  sorority  Chi  Omega,  which  admitted  only  women.  I  was 
also  "tapped"  for  membership  in  LSV,  the  University's  most  exclusive,  secret  women's 
leadershq)/scholarship  honorary  society  (which  had  a  "brother"  organization.  Mystical 
Seven).  Finally,  as  a  young  girl  I  was  a  member  of  the  Girl  Scouts,  which  ~  at  that 
time  ~  limited  membership  to  girls. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  reconmiend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
end  (including  the  circumstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 
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I  was  initially  approached  about  the  U.S.  Court  of  International  Trade  by  a  member  of 
the  Administration  in  spring  1997,  and  indicated  my  interest.  I  was  interviewed  by 
representatives  of  the  Department  of  Justice  Office  of  Policy  Development  and  White 
House  Counsel's  Office  in  July  1997,  and  was  advised  in  November  1997  that  a 
decision  had  been  made  to  proceed  with  the  nomination  process.  Since  that  time,  I  have 
completed  the  requisite  forms  and  cooperated  with  the  necessary  investigations, 
including  a  December  1997  interview  with  a  representative  of  the  FBI  and  a  January 
1998  interview  with  a  representative  of  the  American  Bar  Association  Standing 
Committee  on  the  Judiciary. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  a  case,  issue,  or  question?  If 
so,  please  explain  fully. 

No  one  in  the  judicial  nomination  process  has  at  any  time  discussed  with  me  any 
specific  case,  legal  issue  or  question  in  a  manner  that  could  be  interpreted  as  asking  how 
I  would  rule  on  such  a  case,  issue  or  question. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad  affirmative  duties  upon 
governments  and  society; 
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d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the 
maimer  of  an  administrator  with  continuing  oversight  responsibilities. 

The  foundation  of  our  democracy  rests  on  the  delicate  balance  of  power  among  the 
three  branches  of  government  -  the  legislative,  the  executive,  and  the  judicial.  Under 
our  system,  a  federal  judge  has  the  limited  (albeit  important)  role  of  enforcing  existing 
law  as  established  primarily  by  the  legislative  branch  and,  to  a  lesser  extent,  the 
executive  branch  —  consistent  with  time-tested  doctrines  such  as  standing,  precedent, 
and  stare  decisis.  By  definition,  the  jurisdiction  and  powers  of  a  judge  on  the  U.S. 
Court  of  International  Trade  are  even  more  limited  than  those  of  other  members  of  the 
federal  bench. 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  worth  staxcment  which  itemizes  in  detail 
aU  assets  (including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial 
holdings)  all  liabilities  Oncluding  debts,  mongages.  loans,  and  other  financial  obligations)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 
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SMITH  BARNfEY  INC.  PAGE    1 


ACCOUNT    POSITIONS 
AS    OF    01/23/98 

***   DELISSA  ANNE   RIDGWAY 

SMITH  BARNEY    INC  ROLLOVER   GUST  FC:    CHRISTINA  D   PARRA 

5431   MACARTHUR   BLVD.    N.W. 

WASHINGTON  DC   20016-2523 


QUANTITY       SYM/CnSIP  SECURITY    DESCRIPTION  PRICE  MARKET    VALUE 

5,621  SBCX  SB   MONEY    FUNDS    CASH    PORT    CL   A  1.000  $5,632.59 

10.93   ACCRUED  DIVIDEND 

839  CSTGX  AIM   EQUITY   FDS    INC  25.440  521,344.16 

CONSTELLATION    FD 

600  AFPFZ  AMERICA    FIRST    PART    PFD    EQUITY  9.675  $4,937.50 

MTG    FD   LP    EXH   UNIT 

200  AIV  APARTMENT    INVESTMENT    t  37.250  $7,450.00 

MANAGEMENT   CO  CLASS   A 

693      294701628007      UTS   EIF  SELECT  TEN  DOW  97-A  Q  1.102  $763.68 

1997  SELECT  TEN  SERIES 

3,100   294710330007   UTS  EIF  SELECT  TEN  DOW  #  9ej  Q       .972  $3,013.20 

1998  SELECT  TEN  SER-QTLY  PMT 

6,621   294933148007   UTS  EFT  UCV  GROWTH  &  INCOME  97      1.003  $6,640.86 

1997  UNCOMMON  VALUE  QTLY 

408      FAGOX      FIDELITY  ADVISOR  SER  II  GROWTH    41.680         $17,026.11 
OPPORTDNITIES  PORT  CL  T 

14      BTO         HANCOCK  JOHN  BANK  &  THRIFT         12.125  S172.S1 

OPPORTUNITY  FD  SH  BEN  INT 

13,926   904310141009  UTS  UNCOMMON  VALUES  TR  »  97  A      1.006         $14,009.55 
ANNL  PMT 

1   9900765S6000   LIQUIDATION  #  1       12/01/97 


TOTALS  ON  NEXT  PAGE  *♦ 
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Pioneering  Services  Corporation 

T0Z35  Regency  Circle 
Omaha,  NE  68114-3745 
402-390-9006 


TOTAL  NUMBER  OF  SHARES:  227.229 

CLOSING  PRICE  ON  01-23-98:  S22.17 

TOTAL  DOLLAR  AMOUNT  IN  ACCOUNT:  S5037.67 

IF  YOU  HAVE  ANY  QUESTIONS  PLEASE  CALL  ME  AT  1-SOO -990-9006  EXT  7626 

THANKS, 


W^S-C^d4ji^^ 


KARAB.BODDYE 


Shareholder  Servicing  and  Transfer  Agent 
for  the  Pioneer  MUTual  Funds 


% 
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FEDERAL  RETIREMENT  THRIR  INVESTMENT  BOARD 
1  230  H  Street,  NW      Washington,  DC    20005 


IHKIfl 


SAVINGS  January   27,     199i 

PIAN 


Ms.  Delissa  A.  Ridgway 

5431  MacArthur  Boulevard,  NW 

Washington,  DC   20016-2523 

Dear  Ms.  Ridgway: 

This  responds  to  your  request  for  a  statement  of  your 
current  Thrift  Savings  Plan  (TSP)  account  balance,  and  of  the 
earnings  credited  to  your  account  in  calendar  years  1997  and 
1998.   The  TSP  is  a  defined  contribution  (retirement)  plan  for 
Federal  employees.   The  TSP  is  adminis^-ered  by  the  Federal 
Retirement  Thrift  Investment  Board. 

According  to  our  records,  your  current  valued  TSP  account 
balance  is  $2,874.80.   In  calendar  year  1997,  $145.69  in  earnings 
were  credited  to  your  account;  no  earnings  have  been  credited  to 
your  account  in  calendar  year  1998. 

I  hope  this  information  is  helpful.   Please  inform  me  if  I 
can  be  of  any  further  assistance. 

Sincerely, 


^ame  la'- Jeanne  Mo  ran 
Deputy  Director  of 
External  Affairs 
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FINANCIAL     DISCLOSURE     REPORT 

FOR    CALENDAR    YEAR    19  96 


,       Pe:so,    B,por.,„5     ,L.s.    n.^c.     <,r=t.    ...ddle    .„.t.a 

n 

3      Date   of    Report 

Ridgway,    Delissa   A. 

U.S.    Court  of   International    Trade 

2/  2/98 

'  ^""  'ti^;o;%;i!„rgj|.=??i"".3ijr?„s:cat. 

S      Report    Type     (checlt   appropriate    type) 
X        Ko.Inat>or     ^ateLZZzi^ 

6,    Reporting    Period 

Judge  Nominee 

Initial                A.-inual      Frr,al 

1  i   87  -  1  £3/  98 

U.S.    Court  of  Irternational    Trade 

For'eign"ciaims'"settlenient  Commission 

8.    On   the    basis   of    the    information   coritained    in   this    Report    and 
any  modifications    pertaining    thereto,     it    is       in   my  opinion. 

600  E  Street,    N.W. 

Washington,    D.C.      20579 

Review, n.   Officer                                                                                           Date 

IMPORTANT  NOTES  The  instruclion 

accompanying  this  form  must  be  followed      Compleic  all  parts. 

checking  ihc  NONE  box  for  each  scclion 

where  you  have  no  reportable  information.     Sign  on  last  page. 

1.      POSITIONS.      (Reporting  individual  only;  see  pp.  9-13  of  Instructions  ) 


POSITION 
NONE      (No  reportable  positions) 


NAME    OF    ORGAN I Z AT I ON /ENTITY 


Board  of 

Governors 

Director 

Advisory 

Board 

District  of  Columbia   Bar 


Public  Service  Activities  Corporation 


D.C.    Bar   Foundation 


(Continued  --  please  see  Attachment  1) 
II.     AGREEMENTS.      (Reporting  individual  only;  sec  pp.  14-17  of  Instructions.) 

DATE  PARTIES    AND    TERMS 


□ 


NONE      (No  reportable  agreements) 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 

DATE  SOURCE   AND   TYPE 


□ 


NONE       (No  reportable  non-investment  income) 

Currently  employed  as  Chair,  Foreign  Claims 


Settlement  Commission  of  the  United  States 
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Del issa  A.    Ridgway 


2  tz 


IV.      REIMUURSIiMliNTS  and  GIFTS  --  Irdnsporlaljon,  lodging,  food,cn(crlainmcnl. 

(Includes  Ihnsc  l.i  spouse  and  dependent  children;  use  (he  parcnlhclicals  '(S)"  and  ■(UC)"  lo  indicale  rcporlable 
reimhursemenls  and  gifls  received  by  spouse  and  dependent  children,  rcspeclivcly  Sec  pp.  26-29  of  Inslruclions) 
SOURCE  DESCRIPTION 


□ 


NONE       (No  such  reportable 
Exempt 


r  gtfls) 


V.     OTHER  GIFTS.       (Includes  these  to  spouse  and  dependent  children;  use  the  parenlheticals  "(S)-  and  '(DC)"  lo 


n 


ndicatc  other  gifts 
SOURCE 


;ived  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Inslructic 

DESCRIPTION 


NONE       (No  such  reportable  gifts) 
Exempt 


VI.  LIABILITIES.  (Includes  ihosc  of  spouse  and  dependent  children;  indicate  where  applicable,  pcrsc 
for  liabihly  by  using  the  parenthetical  "(S)"  for  separate  liability  of  the  spouse,  "(J)"  for  joint  Hability  of 
reporting  individual  and  spouse,  and  "(DC)"  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 


□ 


DESCRIPTION 


ponsibic 


VALUE    CODE* 


NONE       (No  reportable  liabilities) 
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VII.    Pane    I  INVKSTMENTS  and  TRUSTS- Income,  vjluc.lrjnsaclions  (includes  ihosc  of  spouse 
..n<l  dcpcn.lcnl  children.  See  pp.  .17-54  of  InsLruclions.) 


,„. 

ca-e   »he-e   a       licitle      owner   of 

'§l"' 

^''U'S^ 

Tt.ir.sactions   during    r.portin,   p,r,od 

'^ifSl;;f 

Typ.- 

Cod"*^' 

"jldS"' 

rrdi^r-r,' 

If    not    exempt     from   disclosure                    | 

"% 

cidi' 

cSir; 

iEt 

EX 

:mpt 

NONE       ,N-..  ,.■|.o,,,,^,l- 

'  Thri  ft  Savings   Plan 

A 

Int. 

J 

2  Pioneer   II   Mutual    Fund 

A 

CG/ 
Div. 

J 

,  SB  Money  Funds  Cash  Port 
'CL  A 

A 

Int. 

J 

AIM  Equity   Funds    Inc. 
''  Constel  lation   Fund 

B 

CG 

K 

,  America    First   Part  PFD 
Equity  Mtg   Fund 

A 

Int. 

J 

.Apartment    Investment  & 
Mgmt  Co.    Class  A 

A 

Div. 

J 

^  UTS   Eg   Income   Fund 

A 

Div. 

J 

J  UTS   Eq    Income   Fund   Dow  J 

A 

Div. 

J 

UTS  EFT  UCV  Growth/ 
9  Income 

A 

Div. 

J 

.fidelity  Advisor  Series 
'°II   Growth 

B 

CG/ 
Div. 

K 

John  Hancock   Bank  &  Thrift 
Opportunity   Fund 

A 

CG/ 
Div. 

J 

UTS  Uncommon  Values  Trust 
97A 

A 

Div. 

.1 

u 

.' 

,. 

icJ"'''st'K""        r:U6'^°ri°SIOo'^000                              g'I  1  00°001  ^S  1  "ooo"  COO^"' "  ^^ '  °°°       HI  "  i  "oJc^Soi  ""s  .  000  ,  000          H2!sl:0°0;00l'Sr°n»re 
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FINANCIAL    DISCLOSURE    REPORT     (cont'd)       DellSSa    A      Ridqwav 


VIII.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  (Indicaic  pari  of  Report.) 


IX.  CERTIFICATION. 

In  compliance  wiih  the  provisions  of  28  U.S.C-  §  455  and  of  Advisory  Opinion  No,  57  of  (he  Advisory  Commiitee  on  Judicial 
Activiiies,  and  to  Ihe  besi  of  my  knowledge  al  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory  function  in  any  litigation 
during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  rmancial  interest,  as  defmed  in 
Canon  3C(3)<c),  in  the  outcome  of  such  litigation. 

I  cenify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  Inje,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reponed  was  withheld  because  it  met 
applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are 
in  compliance  with  the  provisions  of  5  U.S.C. A.  app.  4,  §  501  et.  seq..  5  U.S.C.  §  7353  aiKl  Judicial  Conference  regulations 


Signatun 


H  INDIVIDUAL  WHO  KNOWINGLY  A 


NOTE:     ANY  INDNIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  App.  4,  §  104.) 


FILING  INSTRUCTIONS: 
Mail  signed  original  and  3  additional  copies  (o: 


Committee  on  Financial  Disclosure 
Adminislrative  Office  of  the 

Uniicd  Siiiifs  Couiis 
Suiic  2-301 

One  ColiMllhu^  Cluk-.  N  i:  . 
W^hinnoii.  1)  (     2IW-I 
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Questions  and  Answers 


United  States  Senate,  Committee  on  the  Judiciary 

Answers  to  Questions  by  Senator  John  Ashcroft  from  Judith  M.  Barzilay 

3/2/98 


1  ■  Which  Supreme  Coitrt  Justice  do  vou  most  admire  and  why? 

Oliver  Wendell  Holmes  is  the  Jusrice  I  most  admire  because  of  his  keen  understanding  of 
the  difference  between  Ihe  role  of  judge  and  that  of  legislator.  As  he  wrote  in  his  famous 
dissent  in  Lochner: 

.-.I  strongly  believe  Ifaat  my  agreement  or  disagreement  has  nothing  to  do 
with  the  right  of  a  majority  to  embody  their  opinions  in  law.   It  is  settled 
by  various  decisions  of  this  Court  that  State  constitutions  and  State  laws 
may  regulate  life  in  many  ways  which  we  as  legislators  might  thmk 
injudicious...  Lochner  v.  Nevv  York.  198  US   45  (1905) 

2.  Is  there  a  judge,  past  or  present,  who  has  served  as  a  model  for  the  way  you  would 
want  to  conduct  yourself  as  a  judge,  and  why? 

When  I  graduated  from  Rutgers  University  Law  School,  I  clerked  for  the  Honorable 
Robert  Tarleton  of  the  New  Jersey  Sujjerior  Court.   Judge  Tarleton  set  very  high  standards 
for  himself,  his  law  clerk,  staff  and  the  lawyers  who  appeared  in.  his  courtroom.  Yet,  he 
was  able  to  maintain  these  high  standards  with  patience,  courtesy  and  good  humor. 
Although  he  was  sometimes  annoyed  by  factors  not  in  his  control,  I  never  saw  him  act  in  a 
rude  or  discourteous  manner.   I  hope  and  will  strive  to  comport  myself  as  he  did  should  I 
be  confirmed  as  a  judge  on  the  United' States  Court  of  International  Trade. 

3.  What  does  the  discretionary  power  bf  the  judiciary  mean  to  vou? 

In  deciding  cases  that  come  before  tiiMn,  judges'  discretion  is  strictly  limited  by  our 
Constitution,  statutes  and  stare  decisis!  Judges  can  and  should  use  discretion,  however,  in 
their  decisions  on  evidentiary  matters  and  in  how  they  manage  their  case  calendars.   In  the 
use  of  this  discretion,  they  should  be  mindfiil  of  the  rights  of  litigants  in  their  courtrooms 
and  the  careful  and  efficient  use  of  judicial  resources. 


4.  What,  in  your  view,  is  the  single  mj?st  impoitant  right  not  protected  by  the  Constitution? 
In  other  words,  are  there  any  rights  that  as  a  pohcv  matter  you  would  like  to  be  protected 
by  the  constitution,  but  in  your  view,  are  nonetheless  not  secured  by  the  Constitution? 

I  believe  that  our  Constitution  protect^  all  important  rights  as  it  is  written  and  has  been 
interpreted  throughout  its  history. 
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Answers  of  Judith  M.  Barzilay,  page  2 


S.  Which  law  review  article  or  book  has  moat  influenced  your  view  of  the  law? 

Customs  Law  and  Administration  by  Ruth  Sturm  is  a  multivolume  treatise  on  international 
trade  and  Customs  law  and  practice.   It  is  invaluable  to  international  trade  and  customs 
practitioners  as  a  compendium  and  critical  analysis  of  major  treaties,  statutes,  cases,  and 
administrative  decisions. 


6.  >yhaT  role  so  vou  think  legislative  history  -  by  which  I  mean  the  various  committee 
reports,  hearing  transcripts  and  floor  statements  -  should  play  in  the  interpretation  of  a 
statute? 

When  a  judge  is  called  upon  to  interpret  a  statute,  she  must  begin  with  the  words  of  that 
statute—their  plain  meaning.  Only  in  fte  rare  case  v^^en  'bere  is  ambiguity  in  that  plain 
meaning,  should  she  proceed  to  legislative  history  to  aid  in  the  interpretation  of  the  statute. 
She  should  then  carefully  consider  the  legislative  history  as  reflected  in  conunittee  reports, 
hearing  transcripts  and  the  like.  When  doing  so,  however,  she  must  keep  in  mind  that 
these  are  sometimes  contradictory  and  may  not  represent  the  views  of  all  legislators  or  the 
overall  intent  of  the  legislation  as  they  are  by  their  very  nature  selective  of  certain  opinions 
and  issues. 
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Responses  op  Susan  P.  Graber  to  Questions  From  Senator  Ashcrdpt 

[1]       Which  Supreme  Court  Justice  do  you  most  admire,  and  why? 

The  past  Supreme  Court  Justice  whom  I  most  admire  Is  Potter  Stewart, 
because  his  decisions  demonstrated  close  attention  to  the  facts  of  the  particular 
controversies  before  him.  The  present  Supreme  Court  Justice  whom  I  moat 
admire  Is  Sandra  Pay  O'Connor,  because  she  writes  in  a  clear  and  logical 
manner. 

[2]        Is  there  a  judge,  past  or  present,  who  has  served  as  a  model  for  the  way 
you  would  want  to  conduct  yourself  as  a  judge,  and  why? 

The  judge  who  has  served  as  a  model  for  the  way  I  would  want  to  conduct 

myself  as  a  Ninth  Circuit  judge  is  Ed  Leavy,  whom  I  have  been  nominated  to 

replace,  because  he  epitomizes  good  judicial  temperament.  He  listens  welji  is 

down-to-earth,  maintains  a  sense  of  humor,  and  treats  others  kindly. 

[3]       What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

"Discretion"  refers  to  those  situations  in  which,  under  the  law  and  the 

facts,  a  judge  has  more  than  one  permissible  choice.  For  example,  when  a  trial 

judge  Is  asked  to  decide  whether  to  admit  a  piece  of  evidence  and  is  weighnig  its 

probative  value  against  its  prejudicial  effect,  in  many  cases  the  judge  does  mot 

err  by  deciding  either  way.  A  judge's  discretion  is  limited  by  the  applicable 

I 
statutes,  constitutional  provisions,  and  precedents  and  by  the  record  in  the  case. 
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[4]       What,  in  your  view,  is  the  single  most  important  right  not  protected  by  the 
Constitution?  In  other  words,  are  there  any  rights  that  as  a  policy  matter 
you  would  like  to  be  protected  by  the  Constitution,  but  in  your  view,  are 
nonetheless  not  secured  by  the  Constitution? 

As  a  federal  judge,  I  would  interpret  and  apply  the  United  States 

Constitution  as  written.   In  my  view,  a  judge's  role  does  not  include 

superimposing  the  Judge's  personal  policy  choices  on  constitutional 

provisions  or  statutes. 

[5]       Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

I  have  found  Opinion  Writlqp|.  by  Ruggero  J.  Aldisert.  to  be  very  helpful. 
Clear  legal  writing  is  important  to  me. 

[6]       What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various 

committee  reports,  hearing  transcripts  and  floor  statements  -  should  play 
in  the  interpretation  of  the  text  of  a  statute? 

When  the  meaning  of  a  statute  is  clear  from  an  examination  of  its  teit  and 

context,  legislative  history  should  play  no  role  In  interpreting  the  statute.  \Nher\  a 

statute  is  ambiguous,  legislative  history  should  be  consulted  in  an  effort  to 

discern  which  of  the  plausible  interpretations  of  the  statute  most  likely  represents 

the  actual,  overall  intention  of  the  legislature.  Statements  by  individual 

legislators  must  be  viewed  with  caution,  because  they  may  not  represent  the 

views  of  others. 
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Besponses  of  Susan  P.  Graber  to  Questions  From  Senator  Sessions 

Please  identify  anyone  who  helped  you  answer  the  following  questions. 

I  answered  these  questions  myself.  My  law  clerk,  Melinda  Foster, 
assisted  in  supplying  citations. 

1.  In  your  opinion,  what  is  the  greatest  Supreme  Court  decision  in  American 
history? 

Brown  v.  Board  of  Fducation   347  US  483,  74  S  Ct  686,  98  L  Ed  873 

(19S4). 

2.  What  is  the  worst  Supreme  Court  decision? 

Dred  Scott  v.  Sandford.  60  US  (19  How)  303,  15  L  Ed  691  (1857). 

I 

3.  Which  Supreme  Court  Justice  or  federal  judge  has  most  influenced  your 
judicial  philosophy? 

Potter  Stewart,  Sandra  Day  O'Connor,  and  Ed  Leavy. 


You  have  been  nominated  to  an  Article  III  judgeship.  As  you  know,  Article 
III  describes  the  relationship  between  Congress  and  the  federal  courts. 

Article  III,  Section  1  of  the  Constitution  provides  that  ''the  judicial  power  of 
the  United  States,  shall  be  vested  in  one  supreme  Court,  and  in  such  inferior 
Courts  as  Congress  may  from  time  to  time  ordain  and  estabtish." 

4.         Do  you  believe  that  Congress  has  the  power  under  Article  III  to  limit  the 
jurisdiction  of  the  lower  federal  courts,  provided  it  does  so  In  an  otherwise 
constitutional  fashion? 

Yes. 
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Last  year.  Congress,  using  its  power  under  Article  III,  restricted  the 
discretion  of  the  lower  federal  courts  to  micro-manage  state  prisons  when  it 
passed  the  Prison  Litigation  Reform  Act 

5.         Do  you  have  any  concerns  about  the  constitutionality  of  the  Prison 
Litigation  Reform  Act? 

This  statute,  lil(e  all  statutes,  is  presumed  to  be  constitutional.  The  Prison 
Litigation  Reform  Act  of  199S,  18  USCA  §  3626  (PLRA),  presently  is  the  subject 
of  challenges  in  numerous  federal  courts,  commonly  alleging  >/iolations  of 
separation-of-powers,  due  process,  and  equal  protection  principles.  Most  of  the 
drcuit  courts  that  have  examined  the  PLRA  have  found  it  to  be  constitutional.   In 
particular,  they  have  held  that  the  PLRA  does  not  amount  to  a  legislative 
reopening  of  a  final  judgment  and  does  not  Impose  a  rule  of  decision  by 
instructing  courts  to  rescind  consent  decrees  or  terminate  prospective  relief! 
See.  BO    Hadix  V.  Johnson.  133  F3d  940  (6th  Cir  1998);  Benjarpin  v.  Jacobson 
124  F3d  162  (2d  Cir  1997);  PIvler  v.  Moore.  100  F3d  365  (4th  Cir  1996),  sstt 
deiL  1 17  S  Ct  2460  (1997). 

These  issues  are  likely  to  come  before  me  if  I  am  confirmed.  Therefore,  it 
would  be  premature  for  me  to  express  a  view  on  the  merits. 


G.         In  your  legal  opinion,  is  the  1996  Habeas  Corpus  Reform  Act 
constitutional? 

In  Felker  v.  Turoin.  US .  116SCt2333,  135  L  Ed  2d  827  (1  §96), 

the  Supreme  Court  rejected  two  constitutional  challenges  to  the  i-(abeas  Corpus 

I 
Reform  Act.  First,  the  Court  held  that,  although  the  Act  precludes  the  Court  from 
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entertaining  an  appeal  or  a  petition  for  a  writ  of  certiorari  to  review  a  decision  of  a 

court  of  appeals  that  exercises  its  "gatekeeping"  function  over  a  second  habeas 

petition,  the  Act  does  not  repeal  the  Court's  authority  to  entertain  an  application 

for  habeas  corpus  relief  and,  therefore,  does  not  violate  the  Exceptions  Clause 

of  Article  III,  section  2,  of  the  United  States  Constitution.  Second,  the  Court  held 

that  the  additional  restrictions  that  the  Act  places  on  second  habeas  petition's  do 

not  violate  the  Suspension  Clause  in  Article  I,  section  9,  of  the  United  States 

Constitution.  Felker  is.  of  course,  binding  precedent. 

Other  Issues  pertaining  to  the  constitutionality  of  the  Habeas  Corpus 

Reform  Act  rnay  come  before  me  if  I  am  confirmed.  Therefore,  I  believe  that  I 

should  not  comment  further  on  the  merits  of  any  such  additional  issues. 

j 
If  confirmed,  you  will  preside  over  many  employment  discrimination  cases 
as  a  federal  judge. 

7.  In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside, 
will  you  follow  the  1995  Adarand  v.  Pena  decision  and  subject  that  racial 
preference  to  the  strictest  judicial  scrutiny? 

Yes.   I  intend  to  follow  all  precedents  of  the  United  States  Supreme  Court, 

including  Adarand  Constructors.  Inc.  v.  Pena.  515  US  200.  115  S  Ct  2097,  132  L 

Ed  2d  158(1995). 

8.  In  your  legal  opinion,  how  difficult  is  it  for  any  government  program  or 
statute  to  survive  strict  scrutiny? 

Very  difficult.   Under  Adarand.  a  racial  classification  imposed  by  a     | 

governmental  actor  is  constitutional  only  if,  under  the  particular  facts,  rt  is  a 
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narrowly  tailored  measure  designed  to  further  a  compelling  governmental 
interest.  That  is,  a  reviewing  court  must  use  the  high  standard  of  "strict  scrutiny" 
to  analyze  a  racial  classification.  The  decision  is  to  be  made  on  a  case-by-c^se 
basis. 

9.  As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda 
should  be  scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by 
legislatures? 

No.  Under  the  Oregon  Constitution,  laws  may  be  enacted  either  by  the 

Legislative  Assembly  or  by  the  people  directly.  Under  our  court's  jurisprudence, 

the  general  method  of  analyzing  a  statute  is  the  same,  whichever  its  origin,  and 

the  general  method  of  assessing  the  constitutionality  of  a  statute  is  the  same, 

whichever  its  origin.  All  statutes  are  presumed  to  be  constitutional,  whether 

I 
enacted  by  the  Legislative  Assembly  or  by  the  people  directly. 

10.  Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal 
or  state  constitutional  provision? 

The  Ninth  Circuit,  in  goalition  for  Economic  Eauitv  v.  Wilson.  122  F3d  692 

(9th  Cir),  cert  den.  118  S  Ct  397  (1997),  vacated  a  preliminary  injunction  against 

implementation  or  enforcement  of  the  "California  Civil  Rights  initiative."  In  so 

doing,  the  court  stated  that,  "[a]s  a  matter  of  'conventional'  equal  protection 

analysis,  there  is  simply  no  doubt  that  Proposition  209  is  constitutional."  122 

F3d  at  701 .  Further,  with  respect  to  "political  structure"  equal  protection 

analysis,  the  court  held  that  Proposition  209  withstands  The  plaintlfTs  challenge, 
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because  "[a]  state  law  that  prohibits  classifications  based  on  race  or  gendeit  is  a 
law  that  addresses  in  neutral  fashion  race-related  and  gender-related  matters." 
ii  at  709. 

If  confirmed,  I  will  be  bound  by  that  precedent.  With  respect  to  other 
constitutional  issues  not  addressed  in  Wilson.  I  would  begin  the  analysis  wl^  the 
premise  that  a  statute  is  presumed  to  be  constitutional. 

11.       Recently,  the  American  Civil  Liberties  Union  (ACLU)  sued  the  City  of 
Chicago  over  the  city's  sponsorship  of  the  Boy  Scouts.  The  ACLU  argued  that 
the  city's  involvement  with  the  Boy  Scouts  violates  the  Establishment  Clause 
because  the  Boy  Scouts  require  a  religious  oath.  The  ACLU  further  argued  that 
the  Boy  Scouts'  ban  on  admitting  homosexuals  is  discriminatory.  The  City  of 
Chicago  severed  ties  with  the  Boy  Scouts  to  settle  the  ACLU  lawsuit 

Do  you  agree  with  the  ACLU  that  state  or  local  government  involvement 
with  the  Boy  Scouts  violates  the  Establishment  Clause  because  of  the  Boy 
Scouts'  religious  oath?  Do  you  agree  with  the  ACLU  that  the  Boy  Scouts'  ban  on 
homosexuals  constitutes  unlawful  discrimination? 

In  my  present  position  or  as  a  Ninth  Circuit  judge,  if  i  am  confirmed,  these 
issues  may  come  before  me.  In  analyzing  them,  I  would  follow  all  applicable 
statutes  and  Supreme  Court  precedents. 

Although  the  Supreme  Court  has  not  addressed  the  first  issue  to  which 
the  question  refers,  it  has  held  valid  under  the  Establishment  Clause  of  the  First 
Amendment  a  New  York  City  program  under  which  public  school  teachers 
provide  remedial  education  in  parochial  schools  during  regular  school  hours. 

Aoostini  V.  Felton.  521  US ,  117  S  Ct  1997,  138  L  Ed  2d  391  (1997).   In 

Aqostini.  the  Court  determined  that  the  school  program  does  not  run  afoul  df  any 
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of  the  three  primary  criteria  used  to  evaluate  whether  government  aid  has  the 
effect  of  advancing  religion:  It  does  not  sen/e  a  nonsecular  purpose,  it  does  not 
have  the  primary  effect  of  advancing  religion,  and  it  does  not  create  an 
excessive  governmental  entanglement  in  religion.  Those  criteria  would  be 
pertinent  in  determining  whether  the  Boy  Scouts'  conduct  or  a  government's 
sponsorship  of  the  Boy  Scouts  violates  the  Establishment  Clause. 

With  respect  to  the  Boy  Scouts'  ban  on  homosexuals,  I  am  aware  of  no 
federal  statute  that  precludes  the  Boy  Scouts'  conduct  or  a  government's  ties  to 
the  Boy  Scouts.  (There  may,  however,  be  a  relevant  state  or  municipal  law  in 
some  jurisdictions.)  The  Supreme  Court's  decision  In  Bowers  v.  Hardwicl^.  478 
US  186,  106  S  Ct  2841,  92  L  Ed  2d  140  (1986).  although  not  directly  on  point, 
may  be  pertinent  to  the  analysis.  The  Court  held  that  the  Due  Process  Clause  of 
the  Fourteenth  Amendment  does  not  confer  a  fundamental  right  on  homosexuals 
to  engage  in  consensual  sodomy. 
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Responses  of  Richard  a.  Paez  to  Questions  From  Senator  Sessions 
Please  identify  anyone  who  helped  you  answer  the  following  questions. 

I  discussed  my  responses  to  the  followine  questions  with  my  staff,  my  wife,  the 
Department  of  Justice  and  the  Office  ofWhite  House  Counsel,  but  the  answers  are  my 
own. 

1.  In  your  opinion,  what  u  the  greatest  Supreme  Court  decision  in  American  History'' 

Rrnwn  V  Board  nf  Kducafion  347  U.S.  4R3  (1954). 

2.  What  is  the  worst  Supreme  Court  decision? 

nred  Scott  V    InhnF    A    S,.ndfnrri    fiO  11  S    %Q^l^%>i(.^ 

3.  Which  Supreme  Court  Justice  or  federal  Judge  hai  most  influenced  your  judicial 
philosophy? 

As  a  practicing  lawyer.  I  appeared  on  numerous  occasions  before  the  Honorable  Harry  L. 
Hupp.  Judge  Hupp,  both  as  a  California  Superior  Court  judge  and  as  a  federal  district  court 
judge,  exemplifies  the  quaJities  I  most  admire  in  a  judge,  iaixness.  diligence  and  intcUeciuai 
ability    In  my  own  years  as  a  judge  on  the  California  Municipal  Court  and.  more  recently,  on  the 
federal  district  court.  1  have  had  the  pleasure  of  working  wtth  Judge  Hupp  as  his  colleague.   1 
hope,  as  a  judge,  thdt  my  own  decisions  always  reflect  my  own  commitment  to  impartiality,  haid 
work  and  intellectual  honesty 

You  have  been  nominated  to  an  Article  III  judgeship.  An  ynu  know.  Article  III 
describes  the  relationship  between  Congress  and  the  federal  courts. 

Article  III,  Section  1  of  the  Convtitution  provides  that  "the  judicial  power  of  the 
United  States,  shall  be  vested  in  one  supreme  Court,  and  in  such  inferior  Courts  as 
Congress  may  from  time  to  time  onlain  and  establish.  ' 

4.  Do  ynu  believe  that  Congress  has  the  power  under  Article  III  to  limit  the 
jurisdiction  of  the  lo«ver  federal  courts,  provideil  it  does  so  in  an  otherwise 
constitution^  fashion? 

Yes.  The  Supreme  Court  has  repeatedly  confliined  that  "having  n  right  to  prescribe. 
Confess  may  withhold  fnm.  any  court  of  its  creation  jurisdiction  of  any  of  the  enumerated 
controversies    Courts  created  by  statute  can  have  no  jurisdiction  but  such  as  the  statute  confers  " 
Sheldon  V   Sill   g  How.  441,  12  L.  Ed.  1 147  (U.S.  1850). 
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Last  year.  Congress,  using  its  power  uoder  Article  lU,  restricted  the  discretion  of 
the  lower  federal  courts  to  micro-manage  atate  prisons  when  it  passMl  the  Prison 
Litigation  Reform  Act. 

9.  Do  you  hmve  any  concerns  about  the  constitutionality  of  the  Prison  Legal  Reform 

Act? 

The  Prison  Litigation  Rcfonn  Act  ("PLRA"),  Tit.  VIII  of  the  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of  1996,  Pub.  L  No.  104-134,  110  Stat.  1321,  delimits  the 
appropriate  remedies  in  civil  actions  conccming  prison  conditions.  As  far  as  I  am  aware,  ail  nmc 
circuit  courts  that  have  addressed  the  question  have  concluded  that  the  challenged  provisions  of 
the  PLRA  were  constihjtional.  Sss,  £.£„  Plver  v.  Moore    100  F.3d  363  (4"'  Cir.  1996)  (PLRA 
provision  requiring  termination  of  consent  decree  did  not  violate  sepaistion  of  power  doctrine, 
equal  protection  or  due  process);  Zehner  v.  Trigg   1 33  F  3d  459  (T"  Cir.  1997)  (PLRA  provisioo 
limiting  recovery  for  emotional  injury  in  absence  of  physical  injury  did  not  violate  aepvatioa  of 
powers  doctnno  or  equal  protection),  Nicholas  v.  Tuok^]-    1 14  F  3d  17  (2d  Cir.  1997)  (PLRA 
filing  fee  requirements  not  violative  of  equal  protectiuii),  Rnller  v  Cni-nn    107  F.3d  227  (4"  Cir 

1997)  (PLRA  did  not  unconstitutionally  bar  access  to  courts),  cert-  denied- U.S. ^  1 18  S.Ct. 

192(1997). 

I  wish  to  emphasize  that  T  take  seriously  the  obligations  of  a  federal  Judge  (1)  to  avoid 
rcsolvutg  constitutional  questions  unless  essential  to  proper  disposition  of  a  case,  (2)  to  presuiuc 
the  constitutionality  of  legislative  and  popular  enactments.  (3)  to  apply  the  law  as  it  exists  at  the 
time  of  decision,  and  (4)  where  controlling  Supreme  Court  and  Circuit  precedent  does  not 
resolve  the  question  presented,  to  look  first  to  the  law  of  other  circuit  courts  and  then  to  the  law 
of  district  courts  in  one's  own  jurisdiction. 

6.  Id  your  legal  opinion,  is  the  1995  Habeas  Corpus  Reform  constitutional? 

In  Felker  v.  Turoin. U.S. ,  1 16  S.  Ct.  2333  (1996),  the  Supreme  Court  upheld  the 

constitutionality  of  habeas  corpus  reform  udoptcd  by  Congress  in  the  Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996  ("AEDPA").  ruling  tliat  petitioner  could  not  challenge  AEDPAs 
habeas  corpus  retbnn  under  the  Exceptions  Clause  of  the  Constitution.  AXticle  III.  §  2.  and  that 
"the  provisions  of  the  [AEDPA]  do  not  violate  tbu  Suspension  Clause  of  the  Constitution,  Amcle 
I,  §  9."  Id-  at  2355. 

If  cnnftrmcd,  you  will  preside  over  many  employment  ducrimination  cases  as  a 
federal  judge. 

7.  In  a  suit  challenging  a  government  racial  preference,  quota,  or  set-aside,  will  ynu 
follow  the  ] 99S  Adarancl  v  Pcna  decision  and  subject  that  racial  preference  to  the 
strictest  judicial  scrutiny? 
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Yes.  In  all  cases  that  come  before  me.  either  in  my  capacity  a£  a  district  court  judge  or  as 
a  judge  of  the  Ninth  Circuit  Court  of  Appeals  in  the  event  I  am  conflnned,  I  will  follow 
connrolling  precedent.  In  the  context  of  a  civil  suit  challenging  a  government  racial  preference, 
quota,  or  set-aside,  I  will  faithfully  follow  Adarand  v  Pena.  515  U.S.  200  (1995),  as  well  as  any 
other  controiling  precedent  bearmg  on  the  issues  presented 

8.  In  your  legal  opinion,  bow  difficult  is  it  for  any  govemmeat  program  or  statute  to 
survive  strict  scrutiny?  - 

It  is  very  difficult  to  survive  review  under  the  strict  scrutiny  standard.  In  AHaranH  the 
Supreme  Court  explained  the  standard  as  follows;  *[w]hcn  race-based  action  is  necessary  to 
fvirther  a  compelling  interest  such  action  is  within  constitutional  constraints  if  it  satisfies  the 
"narrow  tailoring'  test  this  Court  has  set  out  in  previous  cases."  Adarand.  515  U.S.  at  237. 

9.  As  a  matter  of  constitutional  law,  do  you  believe  that  voter  referenda  should  be 
scrutinized  more  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

No.  Voter  referenda  should  not  be  subjected  to  closer  scrutiny  than  enactments  of  the 
legislature.   As  the  Supreme  Court  explained  in  City  of  Ea.Ttlake  v.  For&st  City  Hnterpnse.s  Tnc 
426  U.S.  668,  676  (1976),  "[u]nder  our  constitutional  assumptions,  all  power  derives  from  the 
people,  who  can  delegate  it  to  representative  mstruments  which  they  create.   See,  e.g..  The 
Federalist  No.  39  (Madison).  In  establishing  legislative  bodies,  the  people  con  reserve  to 
themselves  power  to  deal  directly  with  matters  which  might  otherwise  be  assigned  to  the 
legislature...  The  referendum  []  is  a  means  for  direct  political  participation,  allowing  the  people 
the  final  decision,  amoimting  to  a  veto  powur,  over  enactments  of  representative  bodies."  Id.  at 
672  (citations  omitted).  Accordingly,  a  voter  initiahvc.  like  any  statute  or  constimtionul 
amendment,  is  presumed  to  be  consntutional 

10.  Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  nr  state 
constitutional  provision? 

The  Ninth  Circuit  has  established  that  Article  1 .  <)  3 1  of  the  California  Constitution 
(formerly  the  California  Civil  Rights  Imtiativc)  "docs  not  violate  the  United  States  ConstituUon  " 
Coalition  for  Economic  Enualitv  v  Wilson    122  F.3d  692.  710-1 1  (9*  Cir.  1997)  (vocatiiiE 
preliminary  injunction  and  remanding  for  further  proceedings),  as  amendoJI  on  drnial  of  rrh'p  en 

banc.  (Aug.  21.  1997),  as  amended.  fAug.  26.  1997).  cert,  denied. U.S. ,  118  S.Ct.  397 

(1997).   Accordingly,  I  do  not  believe  that  Article  1,  S  31  of  the  California  Consritution  violates 
the  Constitution  of  the  United  States. 

I  have  not  had  occasion  to  consider  whether  the  California  Civil  Rights  Initiative,  which 
amended  the  California  Constitution,  could  violate  any  pre-existing  California  coruititutional 
provision.   I  note,  however,  the  Ninth  Circuit's  admonishment  that  "[a]s  a  general  rule,  federal 
courts  ought  not  to  consider  the  consnrutionality  of  a  state  statute  in  the  absence  of  a  controlling 
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interpietauon  of  its  meaning  and  effect  by  the  state  courts  "  U  at  699-700.  This  rule  would 
presumably  apply  with  even  greater  force  with  respect  to  questions  arising  under  the  California 
Constitution. 

II.        Recently,  the  American  Civil  Liberties  Union  (ACLU)  aued  tiie  City  of  Chicago  over 
the  city's  sponsorship  of  the  Boy  Scouts.  The  ACLU  argued  that  the  city's 
involvement  with  the  Boy  Scouts  violates  the  Establishment  Clause  because  the  Boy 
Scouts  require  a  religious  oath.  The  ACLU  further  argued  that  the  Boy  Scouts'  ban 
on  admitting  homoaexuals  is  discriminatory.  The  city  of  Chicago  severed  ties  with 
the  Boy  Scouts  to  settle  the  ACLU  lawsuit. 

Do  you  agree  with  the  ACLU  that  state  or  loco]  government  involvement  with  the 
Buy  Scouts  violates  the  Establishment  Clause  because  of  the  Boy  Scouts'  religious 
oath?  Do  you  agree  with  the  ACLU  that  the  Boy  Scouts'  ban  on  homosexuals 
constitutes  unlawful  discrimination? 

Because  I  do  not  know  the  basis  for  The  ACLU's  position  and  am  not  familiar  with  the 
facts  surrounding  the  case,  I  am  unable  to  comment  on  whether  Chicago's  sponsorship  of  the 
Boy  Scouts  might  have  violated  the  First  Amendment.  T  would  note,  however,  that  the  ACLU's 
Establishment  Clause  challenge  would  be  evajuatcd  under  the  standard  most  recently  articulated 

by  the  Supreme  Court  in  Afpatini  v  Ffrltnn  U.S. ,  117  S.Ct.  1997  (1997).   In  Aeostini.  the 

Supreme  Court  concluded  that  a  government  program  that  sent  public  school  teachers  to 
parochial  schools  did  not  have  the  effect  of  advancing  religion,  and  therefore  did  not  violate  the 
Establishment  Clause,  because  the  program  did  not  "result  in  government  indoctrination;  define 
its  recipients  by  reference  to  religion;  or  create  on  excessive  entanglement"  Id-  at  20 1 6.   With 
respect  to  the  ACLU's  equal  protection  challenge,  under  Supreme  Court  jurisprudence,  sexual 
orientation  is  not  a  protected  class  for  which  a  hcightenisd  standard  of  review  is  triggered.    Sec 
Bowers  v.  Hard  wick.  478  U.S.  186  (1986). 
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Responses  of  Richard  A.  Paez  to  Qubstions  From  Senator  Ashcroft 

1.  ^Vhich  Supreme  Court  .Tu.^tice  do  you  most  admirE,  and  wKy? 

I  most  admire  Justice  Souter  because  of  his  intellectuaJ  honesty  and  the  clarity  of  his 
opinions. 

2.  Is  there  a  judge,  past  or  present,  who  has  served  as  a  model  for  the  way  you  want  tn 
conduct  yourself  as  a  judge,  and  why? 

As  a  practicing  lawyer,  I  appeared  on  numerous  occasions  before  the  Honorable  Harry  L. 
Hupp.  .Tudge  Hupp,  both  as  a  California  Superior  Court  judge  and  os  a  federal  district  court 
judge,  exemplifies  the  qualities  I  most  admire  in  a  judge:  fairness,  diligence  and  intellectual 
ability.  In  my  own  years  as  a  judge  on  the  California  Municipal  Court  and,  more  recently,  on  the 
federal  district  court,  where  I  liave  load  the  pleasure  of  working  with  Judge  Hupp  as  his 
colleague,  I  have  viewed  Judge  Hupp's  approach  as  a  model  for  the  way  T  seek  to  conduct  my  sell 
as  a  judge.  I  hope  that  my  own  decisions  always  reflect  my  own  comTnitment  to  impartiality, 
hard  work  and  intellectual  honesty. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

Although  courts  are  required  to  exercise  discrehon  in  a  number  of  ways,  the  essence  ot 
judicial  discretion  is  m  the  boundaries  thai  limit  it.  Thus,  for  every  instance  in  which  a  judge 
may  exercise  discretion,  strict  limitations  on  judicial  power  ostablish  boundaries  that  regulate  ths: 
pertnis-'sible  field  of  that  discretion.   The  primary  lirmtation  on  judicial  discretion  is  the  scope  oi 
authority  granted  by  Article  III  and  vested  in  the  lower  courts  by  congressional  action.   In 
addition,  judicial  discretion  is  bounded  by  specific  congressional  enactments  regulating  judicial 
power  and  by  interpretations  of  that  power  in  precedential  case  law.   For  example,  the  ambit  of 
discxcuon  with  respect  to  evidentiary  rulings  is  defined  by  the  Federal  Rules  of  Evidence  and  by 
precedential  case  law.   Likewise,  the  scope  of  discretion  in  sentencing  criminals  is  defined  by  tlic 
sentencmE  E^idelines 

4.  What,  in  your  view,  is  the  single  most  important  right  not  protected  by  the 
Constitution?   In  other  words,  are  there  any  rigbtt  that  as  a  policy  matter  you 
would  like  to  be  protected  by  the  Constitution,  but,  in  your  view,  arc  noncthclci?.  not 
secured  by  the  Consnturion? 

I  can  think  of  no  rights  that  are  not  already  protected  by  the  Uruted  States  Constitution 
that  should,  as  a  policy  matter,  be  secured  by  the  Constitution    1  would  also  note  That  it  is  not  for 
the  cotirLR  to  create  such  rights. 

5.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 
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My  view  of  tlie  law  has  been  most  influenced  by  B.  E.  Witkin's  SununflOLoLCflliCDnua 
Law.   While  Witkin's  treatise  is  little  known  in  other  jurisdictions,  it  is  widely  regarded  in 
California  as  the  starting  place  for  all  legal  research.  I  have  looked  to  Witkin's  treatise  for 
^dancc  throughout  my  legal  education,  my  years  of  practicing  law  in  the  California  courts  and 
my  years  on  the  California  Municipal  Court.  Even  now,  when  I  am  presented  w^h  questions  of 
CalLfornia  law  in  diversity  actions  pending  before  me,  I  often  consult  Witkin's  invaluable 
compendium. 

6.  What  role  do  you  think  legislative  history  —  by  which  I  mean  the  vurious  committee 
reports,  hearing  transcripts  and  floor  statements  —  should  play  in  the  interpretation 
of  the  text  of  B  statute? 

The  goal  in  imcipreting  statutory  language  is  to  give  full  effect  to  the  intent  of  the 
legislature  that  enacted  the  statute.   Where  a  statute  is  clear  on  its  face,  there  is  no  need  to  look  to 
tlic  legislative  history,  and  to  do  so  would  be  improper.  Only  where  a  statute  is  inescapably 
ambiguous  should  a  court  resort  to  the  legislative  history,  and  then  the  court  should  look  no 
further  than  the  committee  reports.  Judges  must  be  cautious  in  considering  hearing  transcripts 
and  floor  sTxtements  because  quotations  from  o  particular  individual  or  group  caimot  legitimareW 
be  viewed  as  an  indication  of  the  intent  of  the  legislature  as  a  whole. 

7.  Do  you  think  it  is  appropriate  for  a  sitting  federal  judge  to  comment  on:  the  merits  of 
a  pending  hallot  initiative  within  his  jurisdiction? 

No.  I  do  not.   The  Code  of  Judicial  Conduct,  Canon  3A(6),  requires  that  a  sitting  federal 
judge  "avoid  public  comment  on  the  merits  of  a  pending  or  impending  action." 

Let  me  assure  you  that  in  my  speech  on  Diversity  on  tho  Bench,  which  I  gave  as  part  of 
the  Mano  Olmos  Law  &  Cultural  Diversity  Memorial  Lecture  Series  on  April  6,  1995, 1  did  not 
mtend  to.,  and  did  not,  comment  on  the  ments  of  a  pending  ballot  initiative  within  my 
jurisdiction.   At  the  time  of  my  speech,  the  text  of  the  proposed  initiative  that  later  became 
Proposition  209  had  not  yet  been  finalized  and  hod  not  qualified  for  the  ballot.   In  referring  to  the 
proposed  initiative  in  my  speech,  1  did  not  suggest  that  I  had  considered,  or  had  a  position 
rcgardinR.  the  constitutionality  of  what  is  now  Article  1.  §  31  of  the  California  Constitution.  Mv 
comment  referred  to  the  potential  of  the  rhetoric  surrounding  the  then-proposed  initiative  to 
further  divide  the  California  community  along  ethnic  and  racial  lines. 

Though  I  by  no  means  intended  to  comment  on  the  merits  of  the  proposed  imtiative,  upon 
reflection,  I  understand  how  my  reference  to  the  proposed  initiative  could  have  led  some  to 
believe  that  I  might  have  a  biased  view  of  the  constitutionality  of  Proposition  209    T  regret  that 
anyone  would  have  that  perception,  as  I  assure  you  that  was  not  and  is  not  the  case.   I  am  sorry 
that  I  may  have  given  anyone  such  an  unprcssion  by  unenticaily  referring  to  the  proposed 
initiative  in  the  way  that  I  did. 
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8.  Do  you  Uiink  the  people  of  CaUfomi*  would  have  bad  confldencc  in  your  ability  to 
act  as  an  impartial  arbiter  of  the  initiative's  meriti  after  learning  of  your 
comments? 

Yes,  I  believe  the  people  of  Califomia  would  have  had  cooiidence  in  my  ability  to  act  as 
an  impartial  arbiter  in  light  of  the  fact  that  I  commented  only  on  the  capacity  of  the  proposed 
initiative  to  further  divide  the  California  community  along  ethnic  and  racial  lines.    I  regret  my 
choice  of  language  in  my  speech,  however.  I  hope  it  would  have  been  clear  to  the  people  of 
California  that  1  did  not  prejudge  any  queshons  concerning  the  validity  of  the  proposed  initiative 
and  was  not  biased  against  a  fuiding  that  PfoposiTion  209  was  constimtional. 

9.  Would  you  have  recused  yourself  if  the  challenged  Proposition  209  bad  been 
brought  in  your  district? 

No,  I  would  not  have  recused  myself  from  hearing  a  challenge  to  Proposition  209.  1 
believe  I  could  have  impartially  assessed  the  merits  of  such  a  challenge.  Judges  often  have 
personal  opinions  on  questions  of  public  policy,  and  it  is  our  obligation  as  federal  judges  to  put 
aside  any  personal  feelings  in  order  to  properly  apply  the  existing  Law  and  fairly  judge  the  iacts. 

10.  You  abo  criticized  California's  Proposition  187  during  your  Bpeech.  Do  you  beli«v« 
that  distinctions  between  citizens  and  non-citizens  regarding  eligibility  tor  public 
benefits  violates  the  Equal  Protection  Clause  of  the  1 4'*  Amendment? 

My  criticism  referred  only  to  my  perception,  as  a  Califomia  citizen,  that  the  initiative  hud 
the  effect  of  fiuther  dividing  the  California  conunumty  along  ethnic  and  racial  lines.  I  did  not 
intend  to  imply  that  I  had  considered,  or  had  a  position  regarding,  the  constitutionality  of 
Proposition  187. 

Supreme  Court  jurisprudence  recognizes  distinctions  between  citizens  and  non-citizens. 
Under  existing  Supreme  Court  precedent,  an  analysis  of  whether  distinctions  between  citizens 
and  non-citizens  regarding  eligibility  for  public  benefits  violates  The  Equal  Protection  Clause  of 
the  Fourteenth  Amendment  would  require  a  detailed  examination  of  the  relevant  facts.   The  level 
of  scrutiny  such  a  distinction  >vould  receive  necessarily  depends  upon  whether  it  was  made  by 
federal  or  state  government,  Sfifi  Mathew.s  v.  Dirz.  426  U.S.  67  (1 976),  whether  the  benefit  at 
issue  involves  fiindamcntai  rights,  iec  id^,  and  on  the  immigration  status  of  the  non-citizens 
involved.    See  Plvler  v.  Doe.  457  U.S.  202  f  198n.   Of  course,  if  such  a  case  came  before  mc,  1 
would  follow  the  appUcabie  Supreme  Court  and  Ninth  Circuit  piecedent. 
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11.        Id  order  to  achieve  "the  goal  of  diversifying  the  bench.'  yea  stated  thst  no  single 
response  would  be  aiifficient,  but  that,  of  the  possible  responses,  'legal  action  is 
necessary  ...  to  highlight  intolerable  disparitfcs."  Were  you  referring  solely  to 
lawsuits  arising  under  the  Voting  Rights  Act?  If  not,  what  other  types  of  suits  did 
you  have  in  mind? 

I  was  refening  primarily  to  lawsuits  under  the'  Voting  Rights  Act.  Although  I  did  not 
have  m  mind  any  other  typo  of  prospective  legal  action,  I  did  refer  to  a  specific  lawsuit  involving 
the  Southeast  Municipal  Court  Judicial  District  in  Los  Angeles  County,  which  had  tangentially 
contributed  to  a  more  diverse  bench  in  that  distnct. 

IZ.         In  your  speech,  you  said.  "In  my  own  case,  as  a  Democrat,  as  a  legal  aid  lawyer,  as 
one  lacking  any  experience  as  a  prosecutor,  and  as  a  Latino,  under  two  Republican 
law  and  order  governors,  my  chances  were  not  terribly  promising  for  elevation  from 
the  Municipal  Court  to  the  Superior  Court.  But ...  even  a  Republican  governur 
must  read  the  demographics  at  some  poinL" 

a.  Do  you  believe  the  goal  of  racial  diversity  on  the  bench  justifies  appointing 
individuals  based,  at  least  in  part,  on  regional  demographics? 

J  believe  the  overriding  factor  in  any  appointment  to  the  bench  must  be  the'  individual's 
qualifications.  I  do  not  advocate  selecting  judges  either  by  adopting  quotas  or  by  cstablishmg  a 
sysTeni  of  proportional  representation.   Among  qualified  candidates,  however.  I  believe  diversity 
is  an  appropriate  consideration  because  a  diverse  bench  promotes  public  confidence  in  the 
judicial  system. 

b.  Assuming  race  should  nut  be  the  sole  or  predominant  factor  in  appointing 
judges,  how  much  weight  should  race  carry  in  appointment  decisions? 

Race  should  never  be  given  such  weight  that  someone  not  tlioroughly  qualified  ibr  the 
position  IS  given  consideration  as  an  appointee. 
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ANSWERS  OW  HILDA  TAGLE 

OF 

GENERAL  QUESTIONS  FOR  ALL  CANDIDATES 


1.  Which  Suprame  Cpurt  JuaUe*  do  yeu  most  admire,  and  why? 

I  most  admire  Supreme  Court  Justice  Clarence  Thomaa  because  he  frequently  speaks  to  young 
people  arKi  encourages  Ihem  to  make  the  highest  and  best  use  of  their  talents  through  praparatkm 
and  self-reliance. 

2.  Is  there  a  judge,  past  or  present,  who  has  served  as  a  model  for  the  way  you  would  want 
to  conduct  youneir  as  a  Judge,  and  why? 

Retired  Thirteenth  Court  of  Appeals  Justice  Noah  Kennedy,  who  was  ohe  of  my  predecessors  on 
the  t48th  Dlstria  Court,  served  as  a  model  for  the  way  I  conduct  myself  as  a  judige.  During  the  1 8 
months  that  I  prosecuted  in  Judge  Kennedy's  court  I  learned  how  to  be  In  control  of  the  courtroom 
without  being  oppressive.  I  learned  from  him  to  be  attentive  and  to  be  courteous.  From  Judge 
Kennedy  I  learned  that  treating  everyone  equally  and  with  dignity,  regardless  of  ttieir  social  or 
economic  status,  fosters  respect  for  the  administration  of  justice. 

3.  What  does  the  cfiscretlenary  power  of  the  judiciary  mean  to  yeu? 

A  judge's  exercise  of  discretionary  power  Is  strictly  limited  by  statutory  and  other  legal  parameters. 
For  example,  a  Judge  has  discretion  to  sentence  vntNn  the  criminal  sentencing  guidelines,  or 
wtiether  or  not  to  aooept  evidence  within  the  federal  rules. 

4.  What,  In  your  view,  is  iho  single  most  Important  right  not  protected  by  tlie  Constitutlen? 
In  other  welds,  am  there  any  rights  that  are  a  policy  matter  you  would  lllw  to  be  protected  by 
the  Constitution,  but  in  yow  view,  are  nonirthelese  net  aoeured  by  the  Constitution? 

No.  there  are  no  rights  that  as  a  policy  matter  I  would  like  to  be  protected  by  tho  Constitution  beyond 
those  which  are  already  addressed  by  the  Constitution. 

5.  Which  law  review  article  or  boek  has  most  Influenced  your  view  of  the  la«v? 

The  textbook  for  my  Ethics  class  at  the  University  of  Teaas  School  of  Law,  The  Conscience  of  a 
Lawyer,  by  David  Melllnkeff  (West  Publishing,  1973)  is  the  book  that  has  most  influenosd  my  view 
of  the  law,  not  as  it  pertains  to  the  rule  of  law,  but  as  it  pertains  to  the  role  of  a  lawyer. 

6.  Which  role  do  you  tMnk  legialatlve  history  •  by  which  I  mean  the  various  committee 
reports,  hearing  tnnscriplK  and  floor  statements  -  should  play  In  the  interpfetatien  of  the  text 
or  a  statute? 

The  plain  language  of  a  statute  is  much  more  reliabte  in  intarpreting  tho  text  of  a  statute  than 
legislative  history.  Only  if  the  language  e^lhe  statute  is  unclear  should  legislative  history  play  a  part 
in  the  interpretation.  A  judge  should  be  cautious  ebout  dislceming  legislative  history  reviewing  floor 
sutements  which  may  refled  an  individual  view  rather  t^  an  the  tme  legislative  intent. 
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ANSWERS  OF  SAM  A.  LINDSAY  TO  SENATOR  JOHN  ASHCROFT'S 
QUESTIONS  TO  JUDICIAL  NOMINEES 


1 .  Which  Supreme  Court  Justice  do  you  most  admire,  and  why? 

Justice  Sandra  Day  O'Connor. 

Her  opinions  are  dear,  analytical,  well-reasoned  and  limited  to  the  issues  ai  hand. 
Her  opinions  recognize  the  limitations  placed  on  judicial  review  and  are  wrinen 
in  such  a  way  as  not  to  ofiEend  the  losing  parry.  I  think  most  litigants  would  say 
that  her  opinions  reflect  faimess  and  objectivity,  which  is  what  aU  Utigants  seek 


Is  there  a  judge,  past  or  present,  who  has  served  a  model  for  the  way  you  would 
want  to  conduct  yourself  as  a  judge,  and  why? 

Yes.  Senior  United  States  District  Judge  Barefoot  Sanders  (Northern  District  of 
Texas).  As  an  attorney  representing  civil  defendants,  I  appeared  in  Judge 
Sander's  court  on  numerous  occasions.  He  was  extremely  fair  to  the  litigants  and 
treated  all  the  same.  He  moved  his  docket  quickly  and  did  not  permit  backlogs. 
Judge  Sanders  applies  the  law  without  regard  to  what  his  personal  opinion  may 
be.  He  has  made  it  clear  on  several  occasions  that  what  he  personally  beh'eves  the 
law  should  be  does  not  govern  the  cases  before  him.  I  think  one  of  the  highest 
honors  that  can  be  paid  to  a  judge  is  when  he  or  she  is  well  respected  on  both 
sides  of  the  bar,  and  Judge  Sanders  has  (bis  level  of  respect. 


3 .  What  does  the  discxetionary  power  of  the  judiciary  mean  to  you? 

Federal  Courts  have  discretionary  authority  to  decide  evidentiary  matters;  how- 
ever, that  authority  is  not  absolute  and  caimot  be  used  arbitrarily.  To  me,  1iie 
discretionaiy  power  of  the  judiciary  means  that  judicial  review  or  oversi^t  is 
limited  to  the  parameters  set  by  the  U.  S.  Constitution,  the  statutes  of  the  United 
States  and  existing  preoedoit. 
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4.  What,  in  your  view,  is  the  single  most  important  ri^t  not  protected  by  the  ^ 

Constitution?  In  other  words,  are  there  any  rights  that  as  a  policy  matter  you 
would  like  to  be  protected  by  the  Constitution,  but,  in  your  view,  are  nonetheless 
not  secured  by  the  Constitution? 

None.  If  a  ri^  is  so  important  that  it  needs  to  be  secured  by  the  Constitution, 
there  is  a  process  for  the  Constitunon  to  be  amended  to  include  that  ri^t.  If  a 
h^t  is  not  elevated  to  a  level  that  guarantees  protection  by  the  ConstrtuiioiL,  it 
could  well  be  that  Congress  and  the  pwople  of  the  states  do  not  believe  it  should 
be  elevated  to  a  constitutionallevel. 


5.  Which  law  review  article  or  book  has  most  infhienced  your  review  of  the  law? 
Federal  Courts  by  Charles  Alan  Wright. 


6.  What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various  commit- 
tee reports,  hearing  transcripts  and  floor  statements  -  should  play  in  the  interpre- 
tation of  the  tejct  of  a  statute? 

Legislative  history  should  play  no  role  unless  the  statute  is  imdear  or  ambiguous. 
A  court  should  first  presume  that  a  statute  is  constitutional  and  look  to  the  plain 
meaning  of  the  text  of  the  statute.  If  this  proves  to  be  uiq}roductive,  a  court  should 
determine  if  there  is  any  precedent  regarchng  the  interpreiation  of  the  statute.  If 
this  &ils,  then  a  court  should  look  to  the  legislative  history;  however,  legislative 
history  should  be  viewed  as  what  die  legislative  body  as  a  whole  intended,  not 
what  some  individual  member  intended  the  statute  to  mean. 


Respectfully  submitted. 


^~^a^.     ^ 


Sam  A.  Lindsay 
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Deiissa  A.  Ridgway 

Responses  to  Written  Questions 

of  Senator  John  Aahcroft 


Which  Supreme  Court  Justice  do  you  mosr  admire,  and  why? 

I  have  long  admired  Justice  Sandra  Day  O'Connor.  She  is  a  consensus-huilder  on 
the  Court.  I  have  also  been  impressed  by  the  strength  of  her  reasoning  and  ibe 
simple  elegance  of  her  writing,  which  is  infused  wiih  humanity. 


Is  there  a  judge,  past  or  present,  who  has  served  as  a  model  fc  the  way  you  would 
want  to  conduct  yourself  as  a  judge,  and  why? 

Any  judge  would  do  well  to  emulate  Judge  Learned  Hand,  who  —  on  the  District 
Coun  and  on  the  Court  of  Apf>eal$  -  set  high  standards  for  clarity  of  expression  and 
judicial  craftsmanship.  He  had  a  keen  appreciation  for  the  limited  role  of  die 
judiciary,  and  did  not  covet  the  powers  of  the  Legislative  and  Executive  Branches, 
but  rather  found  great  satisfaction  in  the  day-to-day  work  of  deciding  the  cases  and 
controversies  presented. 


What  does  the  discretionary  power  of  ihe  judiciaiy  mean  to  you? 

Like  a  U.S.  District  Court  judge,  a  judge  of  the  U.S.  Court  of  International  Trade 
is  duty-bound  to  adhere  to  the  law  as  set  forth  in  the  Constitution  and  in  siamtes,  as 
construed  by  the  U.S.  Supreme  Court  and  the  U.S.  Courts  of  ^^jpeals.  Such  judges 
have  no  power  to  simply  substitute  their  judgment  for  that  of  the  Legislative  or 
Executive  BraiKhes,  or  even  higher  courts.  Statutes  and  precedent  are  law  to  be 
applied,  not  obsucles  to  be  overcome. 

Trial-level  federal  judges  have  some  modest  discretionary  power  in  evidentiary  and 
procedural  matters,  and  —  in  the  substantive  arena  —  on  matters  such  as  sentencing 
(where  die  guidelines  prescribe  a  range  of  sentences).  In  ail  cases,  however, 
discretion  must  be  exercised  within  the  boiuids  of  the  law,  and  taking  into 
consideration  all  the  facts  of  the  case  presented. 
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Wbac.  in  your  view,  is  the  single  most  importaiu  right  not  protected  by  the 
Constitution?  In  other  words,  are  there  any  rights  that  as  a  policy  matter  you  would 
like  to  be  protected  by  the  Constinition,  but,  in  your  view,  are  nooeiheleBS  not 
secured  by  the  Constitution? 

There  are  no  rights  that  I  believe  should  be  protected  by  the  Constitution,  that  are 
not  already  recognized  in  it.  The  Constitution  must  be  read  with  fidelity  to  die 
framers'  vision  of  the  relationships  between  the  citizens  of  this  country  and  their 
Government,  between  the  states  and  the  Federal  Government,  and  among  the  three 
branches  of  the  Federal  Government.  As  Justice  Scalia  has  observed,  "By  Hying  to 
make  the  Constitution  do  everything  d>at  needs  doing  from  age  to  age,  we  shall  have 
caused  it  to  do  nothing  at  all." 


Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 

A  Matter  of  Interpretation,   Justice  Scalia's  essay  on  the  perils  of  focusing  on 
legislative  history  in  stawtoiy  interpretation. 


What  role  do  you  think  legislative  history  -  by  which  I  mean  the  various  comouttee 
reports,  hearing  transcripts  and  floor  statements  —  should  play  in  the  interpietatioo 
of  die  text  of  a  statute? 

In  interpreting  a  statute,  one  should  look  first  to  the  plain  language  of  the  statute,  and 
to  any  relevant  caselaw.  A  court  should  resort  to  legislative  history  only  in  those 
rare  cases  where  the  language  of  the  statute  is  ambiguous  and  there  is  no  useful 
precedent:  and,  even  then,  legislative  history  should  be  reviewed  with  a  caudous  eye. 
Comminee  reports,  hearing  transcripts,  and  statements  on  the  floor  generally  reflect 
the  views  of  individual  members  of  the  body,  rather  than  the  ovetall  intent  of 
Congress.  Legislative  history  is  thus  susceptible  to  abuse.  Justice  Scalia's  essay 
notes  with  concern  that  lawyers  and  the  judiciary  increasingly  seem  to  subscribe  to 
die  view  that  "One  should  consult  the  text  of  the  statute  only  when  ihe  legislative 
history  is  ambiguous." 


NOMINATIONS  OF  KERMIT  LIPEZ  (U.S.  CIR- 
CUIT JUDGE),  RICHARD  T.  DAWSON,  GREG- 
ORY M.  SLEET,  JOHNNIE  B.  RAWLINSON, 
AND  GARR  M.  KING  (U.S.  DISTRICT  JUDGES) 


WEDNESDAY,  MARCH  18,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  10:41  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.   Orrin  G.   Hatch, 
(chairman  of  the  committee)  presiding. 
Also  present:  Senator  Biden. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  UTAH 

The  Chairman.  We  are  happy  to  welcome  you  all  here  this  morn- 
ing. 

Senator  Reid.  We  don't  know  what  to  do,  is  our  problem.  Do  you 
want  us  to  sit  down  or  do  you  w£int  us  to  wait? 

The  Chairman.  Yes,  let's  have  you  folks  sit  down,  those  of  you 
who  are  going  to  testify  on  behalf  of  your  judges.  Why  don't  you 
just  take  whatever  seats  are  available?  We  will  move  through  that 
way. 

We  want  to  welcome  everybody  to  our  nomination  hearing  today, 
and  we  are  especially  grateful  to  the  nominees  who  are  here,  and 
are  willing  to  serve.  We  welcome  all  of  your  families.  We  are  anx- 
ious to  move  qualified  nominees  through  the  committee,  and  I  look 
forward  to  asking  all  of  the  nominees  some  questions. 

To  date,  we  have  held  17  nomination  hearings  this  Congress.  We 
have  confirmed  48  nominees,  and  we  have  held  hearings  on  58 
nominees.  This  session  alone  we  have  confirmed  12  nominees,  and 
this  will  be  our  third  hearing. 

We  are  happy  to  have  a  number  of  Members  of  Congress  here 
today  to  speak  in  favor  of  their  nominees.  I  guess  we  will  start  with 
the  two  Senators  from  Nevada,  who  will  speak  for  their  nominee, 
and  then  Senator  Wyden.  We  have  the  two  Senators  from  Maine. 
We  have  Members  of  Congress.  We  have  Senator  Hutchinson.  I 
hope  I  have  all  your  names. 

Why  don't  we  start?  Since  you  are  at  the  table,  we  will  start  with 
you.  Senator  Reid,  and  then  Senator  Bryan,  and  then  we  will  go 
to  you.  Senator  Wyden. 
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STATEMENT  OF  HON.  HARRY  REID,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  NEVADA 

Senator  Reid.  Mr.  Chairman,  thank  you  very  much. 

I  am  happy  today  to  be  here  to  introduce  Johnnie  Rawlinson  to 
the  committee,  and  really  to  the  country.  I  have  watched  Johnnie 
Rawlinson's  career  with  great  interest  ever  since  Gov.  Bob  Miller 
hired  her  as  a  deputy  district  attorney  fresh  out  of  law  school. 

Johnnie  is  very  smart,  as  indicated  with  her  academic  record. 
She  also  is  very  savvy.  She  understands  what  is  going  on  in  the 
world  and  is  extremely  determined.  She  has  worked  her  way  up 
the  ladder,  through  the  courtrooms  of  Clark  County.  She  is  cur- 
rently the  assistant  district  attorney  in  Las  Vegas.  As  you  know, 
this  is  one  of  the  most  rapidly  growing  communities  in  America, 
and  the  office  is  growing  just  like  the  rest  of  the  State. 

For  the  past  17  years,  she  has  moved  steadily  up  the  ladder.  She 
served  for  9  years  as  a  deputy  district  attorney,  developing  exper- 
tise in  areas  of  arbitration,  collection  law,  hospital  law,  local  gov- 
ernment purchasing,  emplo3rment  law,  labor  law,  civil  litigation, 
and  workers'  compensation.  Prior  to  that  she  was  in  private  prac- 
tice. 

In  September  1989,  she  was  promoted  to  chief  deputy  district  at- 
torney and  in  January  1995  was  appointed  to  her  current  position. 

A  finalist  for  the  U.S.  magistrate  position  in  1991,  Ms.  Rawlinson 
has  strong  ties  to  both  the  Federal  judiciary  and  local  law  enforce- 
ment community.  She  has  received,  since  her  selection,  tremendous 
praise  from  local  law  enforcement  officials  for  her  dedication  to  pro- 
tecting and  serving  the  citizens  of  Clark  County. 

As  I  have  indicated,  after  the  announcement  of  my  nomination 
of  Ms.  Rawlinson,  she  received  widespread,  bipartisan  support  and 
praise  in  Nevada. 

Prior  to  selecting  her.  Senator  Bryan  £ind  I  wanted  to  have  the 
best  person  for  the  job.  We  feel  confident  she  is  it.  She  will  replace 
one  of  the  fine  judges  now  serving  on  our  Federal  judiciary,  Chief 
U.S.  District  Judge  Lloyd  George,  who  is  taking  senior  status  so 
that  Nevada  can  secure  another  full-time  Federal  judge. 

To  quote  Judge  Lloyd  George,  "Her  advocacy  skills  are  the  prod- 
uct of  a  keen  legal  mind,  high  quality  work  product,  and  dedication 
to  the  law."  I  believe  that  she  would  meet  the  rigorous  demands 
of  an  imposing  docket — which  is  the  busiest  in  the  country,  I 
should  say — and  other  responsibilities  placed  upon  a  member  of  the 
bench.  Johnnie  is  also  familiar  with  and  highly  regarded  by  the 
judges  of  this  court. 

He  further  said,  "On  a  Federal  level,  she  has  been  a  lawyer  rep- 
resentative on  the  Ninth  Circuit  Judicial  Conference,  a  member  of 
the  Magistrate  Judge  Selection  Committee,  and  a  member  of  the 
Civil  Justice  Reform  Act  Advisory  Group." 

She  has  strong  ties  to  her  family,  to  her  church,  and  to  her  com- 
munity. She  and  her  husband,  Dwight,  a  retired  military  officer, 
have  lived  in  Clark  County,  NV,  for  close  to  20  years. 

Ms.  Rawlinson  is  the  mother  of  three  children.  Mr.  Chairman, 
they  are  here,  and  I  would  like  the  three  to  children  to  stand,  along 
with  Mr.  Rawlinson  and  Johnnie  Rawlinson. 

The  Chairman.  We  are  happy  to  welcome  all  of  you  here.  We 
hope  this  will  be  a  pleasant  experience  for  you.  [Laughter.] 
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Senator  Reid.  I  am  sure  it  will  be,  Mr.  Chairman. 

Johnnie's  deep-rooted  compassion,  her  dedication  to  truth,  and 
her  strong  work  ethic  are  evident  from  the  moment  you  meet  her, 
as  you  are  about  to  find  out,  as  you  have  done. 

I  would  also  say  that  this  is  really  a  family  affair.  Also  here 
today  are  Dwight's  mother  and  brother  and  their  three  children. 
They  have  come  from  North  Carolina,  Virginia,  and,  of  course,  from 
Nevada. 

She  will  be  the  first  African-American  and  the  first  woman  to 
serve  as  a  district  judge  in  Nevada.  I  am  confident,  Mr.  Chairman, 
she  will  meet  this  challenge  with  the  brilliance,  strength,  and  en- 
thusiasm she  has  displayed  throughout  her  life. 

The  Chairman.  Thank  you. 

Senator  Bryan. 

STATEMENT  OF  HON.  RICHARD  H.  BRYAN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEVADA 

Senator  Bryan.  Thank  you  very  much,  Mr.  Chairman.  Let  me 
preface  my  comments  about  this  distinguished  nominee  by  thank- 
ing you  for  convening  this  hearing  promptly. 

Ms.  Rawlinson  is  a  North  Carolinian  by  birth,  but  a  Nevadan  by 
choice.  Her  background  is  one  of  great  distinction,  as  Senator  Reid 
has  pointed  out,  and  I  must  say  I  think  it  is  an  American  success 
story.  She  graduated  from  high  school  in  North  Carolina  as  part  of 
the  first  integrated  class  in  her  high  school.  She  attended  North 
Carolina  A&T  on  a  full-ride  scholarship  and  graduated  with  the 
highest  honors.  She  went  on  to  attend  and  graduate  from  law 
school  at  the  McGeorge  School  of  Law,  where  she  received  a  full- 
ride  scholarship  and  graduated  in  the  top  10  percent  of  her  class. 
She  then  came  to  Nevada  and  served,  as  Senator  Reid  has  pointed 
out,  in  a  number  of  positions  with  great  distinction. 

She  has  not  only  been  a  distinguished  member  of  the  bar,  but 
she  has  been  a  very  active  member  of  the  bar  as  well,  having 
served  as  a  member  of  the  State  Bar  of  Governors,  and  a  past 
board  member  of  the  Clark  County  Bar  Association. 

She  will  be  a  very  fine  and  capable  district  court  judge,  and  I  am 
pleased  to  join  with  Senator  Reid  in  urging  her  swift  confirmation. 

I  might  say  on  a  personal  note,  I  became  aware  of  Johnnie 
Rawlinson  when  I  served  as  Governor.  She  was  then,  as  now,  a 
staff  member  in  the  Clark  County  district  attorney's  office  in  Las 
Vegas.  And  I  had  occasion  to  appoint  her  to  the  State  Welfare 
Board,  which  at  the  time  had  a  number  of  problems.  She  provided 
real  leadership  on  that  board,  and  so  I  think  she  brings  not  only 
fine  legal  skills  but  also  the  ability  to  work  to  reach  a  consensus 
and  solution. 

I  am  delighted  to  be  here  to  share  this  happy  occasion  with  her 
family  and  to  urge  her  confirmation  by  your  committee  and  by  the 
full  Senate,  Mr.  Chairman. 

[A  resolution  from  the  board  of  county  commissioners  follows:! 

Resolution 

Whereas,  it  is  an  honor  and  a  privilege  for  the  Board  of  County  Commissioners 
to  extend  their  bipartisan  support  for  the  appointment  of  Johnnie  B.  RawUnson  to 
the  U.S.  District  Court  Bench  of  Nevada  as  a  replacement  to  U.S.  District  Judge 
Lloyd  D.  George  upon  his  retirement  in  December,  1997;  and 
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Whereas,  Johnnie  B.  RawUnson  has  faithfully  served  the  citizens  of  Clark  County 
as  a  District  Attorney  for  the  past  17  years.  Through  her  years  of  service  she  has 
earned  the  respect  of  her  colleagues  and  has  proven  to  be  an  outstanding,  competent 
attorney;  and 

Whereas,  Johnnie  B.  Rawlinson  graduated  Summa  Cum  Laude  with  a  Bachelor 
of  Science  in  Psychology  from  North  CaroUna  A&T  State  University  and  received 
her  Juris  Doctorate  with  Distinction  from  University  of  the  Pacific,  McGeorge  School 
of  Law;  and 

Whereas,  Johnnie  B.  Rawlinson  has  developed  expertise  in  the  areas  of:  arbitra- 
tion, collection  laws,  hospital  law,  local  government  purchasing,  employment  law, 
labor  law,  civil  litigation  and  workers  compensation.  She  has  represented  the  Coun- 
ty agencies  in  Utigation,  has  supervised  the  Civil,  Family  Support  and  Administra- 
tion Divisions  of  the  District  Attorney's  Office,  chaired  professional  hiring  commit- 
tees, and  has  participated  on  the  Death  Penalty  Assessment  Committee;  and 

Whereas,  Johnnie  B.  RawUnson's  education,  experience  and  character  qualify  her 
to  represent  the  State  of  Nevada  and  has  earned  her  the  support  of  the  County 
Board  of  Commissioners:  Now,  therefore,  be  it 

Resolved,  That  the  Board  of  commissioners  of  Clark  County,  Nevada,  are  proud 
to  extend  their  bipartisan  support  and  do  hereby  request  the  United  States  Senate 
approve  the  nomination  of  Johnnie  B.  Rawlinson,  to  the  U.S.  District  Court  Bench 
of  Nevada. 

Passed,  adopted,  and  approved  this  17th  day  of  March,  1998. 

Clark  County  Board  of  Commissioners. 

Yvonne  Atkinson  Gates, 

Chair. 

Attest:  Loretta  Bowman,  Clerk. 

The  Chairman.  Well,  thank  you,  Senator  Bryan. 

Ms.  Rawlinson,  we  think  that  is  high  praise  to  have  both  your 
Senators  come  and  speak  for  you  as  they  have.  So  we  appreciate 
you  being  here.  Thank  you  for  sharing  your  testimony  with  us. 

Senator  Wyden,  before  we  move  to  you,  let's  move  to  the  circuit 
court  judge  and  let's  have  those  who  are  here  to  testify  for  Kermit 
Lipez,  of  Maine,  so  that  we  can  do  that. 

We  will  begin  with  the  senior  Senator,  Senator  Snowe,  and  then 
Senator  Collins,  and  then  Congressman  Baldacci. 

Senator  BiDEN.  You  are  being  evicted. 

The  Chairman.  I  did  not  mean  to  do  that  to  you. 

Let  me  at  least  move  down  the  list  with  the — I  probably  should 
have  started  with  the  U.S.  circuit  court  judge  to  begin  with.  But 
let's  start  with  you.  Senator  Snowe,  and  then  Senator  Collins,  then 
Congressman  Baldacci. 

STATEMENT  OF  HON.  OLYMPIA  J.  SNOWE,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MAINE 

Senator  Snowe.  Thank  you,  Mr.  Chairman.  We  certainly  appre- 
ciate it.  Thank  you. 

Mr.  Chairman,  thank  you  very  much  for  promptly  holding  this 
hearing,  and  I  want  to  thank  you,  Mr.  Biden,  and  other  members 
of  this  committee  for  hearing  this  testimony  on  behalf  of  Kermit 
Lipez,  We  certainly  appreciate  this  opportunity  to  appear  before 
you,  and  I  am  proud  to  join  with  the  rest  of  Maine's  congressional 
delegation — Senator  Collins,  Congressman  Baldacci,  and  Congress- 
man Allen — to  introduce  you  to  Justice  Kermit  Lipez,  the  Presi- 
dent's nominee  for  a  seat  on  the  first  circuit  of  the  U.S.  Court  of 
Appeals  and  to  express  my  strong  and  unequivocal  support  for  his 
nomination. 

Justice  Lipez  is  a  scholar,  with  a  superior  legal  mind,  and  a  man 
deeply  committed  to  upholding  the  very  highest  standards  of  our 
Nation's  judicial  system.  He  has  a  wide  range  of  experience  in  all 
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three  branches  of  Gk)vernment,  a  deep  understanding  of  the  roles 
of  each  branch,  and  the  enormous  respect  of  his  colleagues,  a  num- 
ber of  whom  have  written  to  me  in  support  of  his  nomination.  He 
is,  as  Maine  Governor  Angus  King  has  said,  a  judge  of  "keen  intel- 
lect who  has  a  real  knowledge  of  the  law,  and  a  sensitivity  and  an 
understanding  of  how  the  law  £iffects  real  people." 

That  is  why  all  four  members  of  Maine's  congressional  delega- 
tion, representing  both  political  parties,  are  here  today.  Because 
like  so  many  of  Justice  Lipez'  present  colleagues,  we,  too,  believe 
that  he  will  be  an  outstanding  Federal  judge  and  invaluable  addi- 
tion to  the  first  circuit. 

Of  course,  before  that  can  happen,  you  must  carefully,  in  re- 
sponse to  your  responsibilities  here  in  the  committee,  weigh  his 
record  and  qualifications.  And  I  am  betting  that  you  will  like  what 
you  see. 

Consider  what  Kermit's  background  says  about  his  character  and 
qualifications.  After  12  years  in  private  practice,  he  began  his  ca- 
reer as  a  judge  in  1985  when  a  Democratic  Governor,  Governor 
Brennan,  appointed  him  to  Maine's  Superior  Court,  which  serves 
as  the  court  of  general  jurisdiction  in  the  State  of  Maine.  He  served 
there  with  great  distinction  for  9  years,  so  much  so  that  my  hus- 
band. Governor  McKeman,  a  Republican  Governor,  elevated  him  to 
the  Maine  Supreme  Court.  And  that  is  why  it  gives  me  a  special 
pleasure  to  be  here  today  to  introduce  Kermit  Lipez  to  you,  the 
members  of  the  committee. 

The  enthusiastic  support  he  has  received  from  both  sides  of  the 
aisle  speaks  volumes  about  Justice  Lipez's  talents  and  work  ethic, 
as  well  as  the  universal  respect  he  has  earned  over  his  years  of 
work  in  the  Maine  judicial  system. 

The  Maine  State  Bar  Association  has  said,  "He  is  highly  re- 
garded among  Maine's  legal  community,  having  earned  a  reputa- 
tion as  an  independent,  analytical  thinker."  Donald  Zillman,  dean 
of  the  University  of  Maine  School  of  Law,  put  it  this  way:  "Great 
jurists  are  intellectually  gifted,  painstaking  in  their  examination  of 
individual  legal  disputes,  insistent  that  evidence  £ind  respect  for 
precedent  guide  them  to  the  correct  results.  This  has  been  my  ob- 
servation of  Justice  Lipez." 

I  would  like  to  insert  in  the  record  two  letters  from  the  Maine 
State  Bar  Association  as  well  as  from  the  University  of  Maine 
School  of  Law  on  behalf  of  Mr.  Lipez,  Mr.  Chairman. 

The  Chairman.  Without  objection,  we  will  place  them  in  the 

record. 

[The  letters  follow:] 

Maine  State  Bar  Association, 

Augusta,  ME,  March  17,  1998. 

Hon.  Orrin  G.  Hatch, 

U.S.  Senate,  Russell  Senate  Office  Building, 

Washington,  DC. 

Dear  Senator  Hatch:  On  behalf  of  the  Board  of  Governors  of  the  Maine  State 
Bar  Association,  it  gives  me  great  pleasiire  to  support  the  nomination  of  the  Honor- 
able Kermit  V.  Lipez  to  the  First  Circuit  Court  of  Appeals. 

While  serving  as  an  Associate  Justice  on  the  Maine  Supreme  Judicial  Court,  Jus- 
tice Lipez  has  distinguished  himself  with  his  scholarly  and  well-reasoned  opinions. 
He  is  highly  regarded  among  Maine's  legal  community,  having  earned  a  reputation 
as  an  independent,  analyticad  thinker. 
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For  more  than  fifteen  years,  Justice  Lipez  has  contributed  to  Maine  legal  publica- 
tions. His  writings  have  provided  insights  from  a  practicing  attorney  and  a  sitting 
justice  into  some  of  the  legal  system's  most  challenging  issues. 

The  Federal  Judiciary  will  benefit  greatly  fi-om  the  presence  of  Kermit  V.  Lipez. 
I  urge  you  and  the  members  of  the  Judiciary  Committee  members  to  act  favorably 
on  the  nomination  of  Justice  Lipez. 
Sincerely, 

Linda  Smith  Dyer, 

President. 


U.S.  Court  of  Appeals 
FOR  THE  First  Circuit, 
Portland,  ME,  February  25,  1998. 

Hon.  Olympia  Snowe, 

U.S.  Senate,  Russell  Senate  Office  Building, 

Washington,  DC. 

Dear  Senator  Snowe  :  I  write  as  an  appreciative  constituent  with  both  a  general 
and  a  special  interest  in  the  confirmation  of  Kermit  Lipez's  nomination  to  the  First 
Circuit  Court  of  Appeals. 

My  general  interest  is  that  of  a  citizen  in  the  Senate's  approval  of  this  truly  out- 
standing nomination.  And  my  special  interest  is  that  of  a  senior  member  of  the 
court  in  question  in  seeing  the  Maine  vacancy  filled  with  as  little  further  delay  as 
possible. 

Kermit  has  told  me  of  your  continuing  helpfulness  with  the  leadership.  While  this 
gracious  initiative  on  your  part  does  not  surprise  me  at  all,  that  is  no  reason  why 
I  should  not  express  my  heartfelt  appreciation. 
Sincerely, 

Frank  M.  Coffee, 
U.S.  Senior  Circuit  Judge. 


University  of  Maine  School  of  Law, 

Portland,  ME,  January  27,  1998. 

Hon.  Orrin  Hatch, 

Chairman,  Judiciary  Committee,  U.S.  Senate, 

Russell  Senate  Office  Building,  Washington,  DC. 

Dear  Senator  Hatch:  I  am  honored  to  offer  the  perspectives  of  a  transplanted 
Utahn  in  your  Committee's  consideration  of  Justice  Kermit  Lipez  for  a  position  on 
the  United  States  Court  of  Appeals  for  the  First  Circuit.  Justice  Lipez  is  a  superb 
jurist  who  will  bring  distinction  to  the  United  States  courts. 

I  first  met  Kermit  Lipez  shortly  after  arriving  in  Maine  in  1991  to  take  the  Dean- 
ship  of  the  State's  law  school.  I  joined  the  Maine  faculty  after  twelve  years  of  service 
as  Professor  of  Law  and  Director  of  the  Energy  Law  Center  at  the  University  of 
Utah. 

Our  transplantation  to  Maine  has  been  a  happy  one.  Much  of  what  I  love  about 
Utah,  I  found  in  Maine — a  respect  for  hard  work,  an  emphasis  on  values,  a  straight- 
forwardness in  dealing  with  people.  I  further  found  that  Mainers,  as  Utahns,  take 
great  pride  in  their  judges  and  have  some  superb  ones.  We  expect  hard  work,  a  com- 
mitment to  impartial  adjudication,  and  a  respect  for  the  individual  citizens  whose 
lives  are  impacted  by  their  decisions.  We  get  those  values  from  our  judges  in  large 
measure. 

It  was  clear  to  me  soon  after  I  began  to  meet  the  Maine  legal  community  that 
Justice  Lipez  was  at  the  top  of  Maine's  jurists.  Maine  lost  a  superb  trail  judge  when 
Judge  Lipez  was  promoted  to  the  Maine  Supreme  Judicial  Court.  The  entire  state, 
however,  gained  one  of  the  most  respected  appellate  jurists  in  its  history. 

Great  jurists  are  intellectually  gifted,  painstaking  in  their  examination  of  individ- 
ual legal  disputes,  insistent  that  evidence  and  respect  for  precedent  guide  them  to 
the  correct  results.  This  has  been  my  observation  of  Justice  Lipez.  It  is  an  observa- 
tion I  have  heard  expressed  by  attorneys  of  all  political  persuasions  in  Maine.  It  ex- 
plains the  support  for  Justice  Lipez  by  the  citizen  based  nominating  committee  and 
by  Maine's  two  Senators.  This  is  high  praise.  It  is  richly  deserved. 

As  a  Dean,  I  have  been  honored  to  seek  Justice  Lipez's  assistance  on  many  occa- 
sions. He  has  always  been  a  marvelous  contributor.  Justice  Lipez  sits  on  our 
School's  Board  of  Visitors — our  primary  community  mentors.  He  has  spoken  at  our 
major  public  functions.  He  has  helped  organize  several  bench-Law  School  functions. 
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I  prize  Justice  Lipez's  words  of  welcome  to  new  law  students.  The  topic  is  frequently 
ethics  and  the  larger  duties  of  the  educated  lawyer.  It  is  a  pleasvire  to  observe  the 
impact  that  Justice  Lipez  has  on  young  law  students.  I  can  offer  no  better  role 
mc^el  in  this  state,  or  in  any  state  in  which  I  have  taught  and  practiced  law. 

Your  Committee  has  the  opportunity  to  confirm  a  superb  member  of  the  United 
States  judiciary.  I  wish  you  well  in  your  work. 
Sincerely, 

Donald  Zillman, 
Dean  and  Godfrey  Professor  of  Law. 

Senator  Snowe.  Throughout  his  career,  Justice  Lipez  has  dis- 
played remarkable  judicial  acumen,  thanks  in  large  part  to  his 
thorough,  reflective,  and  balanced  approach  to  his  work.  This  ap- 
proach has  earned  him  throughout  his  career  accolades  because  of 
the  exceptional  tenure  on  the  bench  in  the  State  of  Maine. 

Justice  Lipez  possesses  precisely  the  kind  of  judicial  tempera- 
ment and  record  I  think  that  we  should  expect  from  all  of  our  judi- 
cial nominees.  I  am  certain  this  is  due,  in  no  small  part,  to  influ- 
ences like  his  father,  the  late  Abraham  Lipez,  who  served  as  a  re- 
spected judge  in  Pennsylvania  for  many  years,  and  experiences 
such  as  his  internship  with  another  well-respected  legal  mind,  a 
member  of  this  committee,  our  friend  from  Pennsylvania,  Senator 
Arlen  Specter. 

In  fact.  Senator  Specter  gave  young  Kermit  Lipez  an  internship 
in  his  office  when  he  was  district  attorney  in  Philadelphia — 
Kermit's  first  foray  into  the  legal  world. 

Equally  influential  was  his  work  as  legal  counsel  to  former 
Maine  Governor  Ken  Curtis,  his  work  as  an  aide  to  the  late  Sen- 
ator Edmund  Muskie,  and,  of  course,  his  exemplary  service  in  the 
State  judiciary.  It  is  this  range  of  experience  that  instilled  in  Jus- 
tice Lipez  a  proper  perspective  on  the  appropriate  role  and  appro- 
priate constitutional  limitations  of  each  branch  of  our  government. 

Clearly,  Justice  Kermit  Lipez  not  only  has  the  professional  quali- 
fications to  serve  us  well  on  the  Federal  circuit,  but  he  also  has  the 
personal  credentials  to  match.  In  fact,  I  know  how  much  he  wanted 
his  family  to  be  able  to  share  in  this  experience  here  today,  and 
I  am  pleased  that  his  wife,  Nancy,  and  their  daughters,  Erica  and 
Julia,  have  been  able  to  accompany  him  as  well  on  this  auspicious 
occasion.  And  I  hope  that  they  could  stand  right  now  to  be  intro- 
duced to  the  committee. 

The  Chairman.  We  are  happy  to  welcome  all  of  you  here. 

Senator  Snowe.  In  conclusion,  Mr.  Chairman,  I  am  most  proud 
to  be  able  to  come  before  this  committee  to  introduce  to  you  a  can- 
didate of  the  caliber  of  Justice  Kermit  Lipez.  He  has  the  qualifica- 
tions, the  intellect,  the  experience,  the  perspective,  and  the  integ- 
rity to  be  an  outstanding  judge,  and  I  am  convinced  you  will  leave 
this  hearing  as  impressed  as  we  are. 

Let  me  leave  you  with  some  final  comments  by  the  Bangor  Daily 
News  about  Kermit  Lipez  and  the  nomination:  "This  region,  along 
with  the  rest  of  the  State,  should  feel  nothing  but  honor  that 
Kermit  Lipez  will  represent  Maine  on  the  second  highest  court  in 
the  Nation."  And  I  think  that  we  all  share  in  that  sentiment. 

So  I  thank  you,  Mr.  Chairman,  and  thank  you  for  giving  us  the 
opportunity  to  meet  with  you  the  other  day  with  respect  to  this 
nominee  to  meet  him  personally. 
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The  Chairman.  Thank  you,  Senator  Snowe.  That  is  very  high 
praise,  and  we  appreciate  your  testimony. 

[The  prepared  statement  of  Senator  Snowe  follows:] 

Prepared  Statement  of  Senator  Olympia  J.  Snowe 

Thank  you,  Chairman  Hatch,  and  I'd  like  to  thank  all  of  the  Committee  for  con- 
sidering Justice  Lipez's  nomination  today.  I  appreciate  the  Committee  reviewing 
this  nomination  promptly  and  want  to  thank  the  Chairman  for  ensuring  that  Jus- 
tice Lipez  was  given  the  opportunity  to  appear  here  before  you  today. 

I  am  proud  to  join  with  the  rest  of  Maine's  Congressional  Delegation,  Senator  Col- 
lins, Congressman  Baldacci  and  Congressman  Allen,  to  introduce  you  to  Justice 
Kermit  Lipez,  the  President's  nominee  for  a  seat  on  the  First  Circuit  of  the  U.S. 
Court  of  Appeals,  and  to  express  my  strong,  unequivocal  support  for  his  nomination. 

Justice  Lipez  is  a  scholar,  a  superior  legal  mind  and  a  man  deeply  committed  to 
upholding  the  very  highest  standards  of  our  nation's  judicial  system.  He  has  a  wide 
range  of  experience  in  all  three  branches  of  government,  a  deep  understanding  of 
the  roles  of  each  branch,  and  the  enormous  respect  of  his  colleagues,  a  number  of 
whom  have  written  to  me  in  support  of  his  nomination.  He  is,  as  Maine  Governor 
Angus  King  has  said,  a  judge  of  "keen  intellect  who  has  a  real  knowledge  of  the 
law,  and  a  sensitivity  and  an  understanding  of  how  the  law  affects  real  people." 

That  is  why  all  four  of  us  in  the  Maine  Congressional  Delegation — representing 
both  parties — are  here  today.  Because  like  so  many  of  Justice  Lipez'  present  col- 
leagues, we,  too,  believe  that  he  will  be  an  outstanding  federal  judge  and  an  invalu- 
able addition  to  the  First  Circuit. 

Of  course,  before  that  can  happen,  you  must  carefully  weigh  his  record  and  quaU- 
fications.  And  I'm  betting  that  you'll  like  what  you  see. 

Consider  what  Kermit's  background  says  about  his  character  and  qualifications: 
After  twelve  years  in  private  practice,  he  began  his  career  as  a  judge  in  1985  when 
a  Democratic  governor  appointed  him  to  Maine's  Superior  Court,  which  serves  as 
the  court  of  general  jurisdiction  in  Maine.  He  served  there  with  great  distinction 
for  nine  years,  so  much  so  that  my  husband,  Governor  McKeman,  a  Republican 
Governor,  elevated  him  to  the  Maine  Supreme  Court.  And  that's  why  it's  a  special 
pleasvwe  to  introduce  Kermit  to  all  of  you  on  the  Committee. 

The  enthusiastic  support  he  has  received  from  both  sides  of  the  aisle  speaks  vol- 
umes about  Justice  Lipez's  talents  and  work  ethic,  as  well  as  the  universal  respect 
he  has  earned  over  his  years  of  work  in  the  Maine  judicial  system. 

Consider  these  comments  from  the  legal  community:  The  Maine  State  Bar  Asso- 
ciation has  said,  "He  is  highly  regarded  among  Maine's  legal  community,  having 
earned  a  reputation  as  an  independent,  analjrtical  thinker."  Donald  Zillman,  Dean 
of  the  University  of  Maine  School  of  Law,  put  it  this  way:  "Great  jurists  are  intellec- 
tually gifted,  painstaking  in  their  examination  of  individual  legal  disputes,  insistent 
that  evidence  and  respect  for  precedent  guide  them  to  the  correct  results.  This  has 
been  my  observation  of  Justice  Lipez." 

Throughout  his  career,  Justice  Lipez  has  displayed  remarkable  judicial  acumen, 
thanks  in  large  part  to  his  thorough,  reflective  and  balanced  approach  to  his  work. 
This  approach  has  earned  him  accolades  throughout  his  tenure  on  the  bench  in 
Maine. 

Justice  Lipez  possesses  precisely  the  kind  of  judicial  temperament  and  record  I 
think  we  should  expect  from  all  our  judicial  nominees.  I  am  certain  this  is  due,  in 
no  small  part,  to  influences  like  his  father,  the  late  Abraham  Lipez,  who  served  as 
a  respected  judge  in  Pennsylvania  for  many  years,  and  experiences  such  as  his  in- 
ternship with  another  weU-respected  legal  mind — my  friend  from  Pennsylvania, 
Senator  Specter. 

In  fact,  Senator  Specter  gave  young  Kermit  Lipez  an  internship  in  his  office  when 
he  was  District  Attorney  in  Philadelphia — Kermit's  first  foray  into  the  legal  world. 
I'm  sure  that  the  lessons  he  learned  in  that  office  are  lessons  that  he  has  carried 
with  him  to  this  day. 

Equally  influential  was  his  work  as  Legal  Counsel  to  former  Maine  Governor  Ken 
Curtis,  his  work  as  an  aide  to  the  late  Senator  Edmund  Muskie,  and,  of  course,  his 
exemplary  service  in  the  state  judiciary.  It  is  this  range  of  experience  that  instilled 
in  Justice  Lipez  a  proper  perspective  on  the  appropriate  role  and  appropriate  con- 
stitutional limitations  of  each  branch  of  our  government. 

Clearly,  Justice  Kermit  Lipez  not  only  has  the  professional  qualifications  to  serve 
us  weU  on  the  federal  circuit,  but  he  has  the  personal  credentials  to  match. 

My  work  with  Kermit  over  the  past  few  weeks  has  only  confirmed  what  I  had  al- 
ready heard:  this  is  a  man  of  the  highest  integrity  and  personal  character.  An  hon- 
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est,  hardworking  man,  Kermit  Lipez  draws  not  only  from  his  vast  knowledge  of  the 
law  but  his  deep  commitment  to  his  family.  In  fact  I  know  how  much  he  wanted 
his  family  to  be  able  to  share  in  this  experience,  and  I  am  pleased  that  his  wife, 
Nancy  Ziegler,  and  their  daughters,  Erica  and  Julia,  have  been  able  to  accompany 
him  on  this  auspicious  day. 

In  conclusion,  Mr.  Chairman,  I  am  most  proud  to  be  able  to  come  before  this  com- 
mittee to  introduce  to  you  a  candidate  of  the  caliber  of  Justice  Kermit  Lipez.  He 
has  the  qualifications,  the  intellect,  the  experience,  the  perspective,  and  the  integ- 
rity to  be  an  outstanding  judge,  and  I  am  convinced  you  will  leave  this  hearing  as 
impressed  as  we  are. 

Again,  I  thank  the  Committee  for  their  consideration. 

The  Chairman.  Senator  Collins. 

STATEMENT  OF  HON.  SUSAN  M.  COLLINS,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MAINE 

Senator  Collins.  Mr.  Chairman,  Senator  Biden,  it  is  both  an 
honor  and  a  pleasure  to  join  with  the  senior  Senator  from  Maine 
and  our  two  House  colleagues  in  a  bipartisan  endorsement  of  the 
nomination  of  Justice  Kermit  Lipez  to  serve  on  the  First  Circuit 
Court  of  Appeals. 

I  particularly  want  to  thank  the  chairman  of  this  committee  for 
his  courtesy  to  Justice  Lipez  and  to  the  senior  Senator  from  Maine 
and  me. 

Having  spent  the  past  12  years  as  a  member  of  the  Maine  judici- 
ary. Justice  Lipez  is  a  highly  respected  jurist.  With  experience  at 
both  the  trial  and  appellate  court  levels,  it  is  fair  to  say  that  he 
has  been  tested  for  the  position  for  which  he  has  now  been  nomi- 
nated and  that  he  has  passed  that  test  with  flying  colors. 

Justice  Lipez  is  universally  praised  in  Maine  for  his  judicial  tem- 
perament, his  sense  of  fairness,  and  his  intellectual  capabilities. 
His  demeanor  is  consistently  that  of  a  gentleman,  treating  wit- 
nesses, jurors,  attorneys,  and  spectators  with  the  greatest  respect, 
and  ensuring  that  others  follow  his  example.  He  makes  the  court- 
house a  far  less  intimidating  place  for  the  average  person. 

Justice  Lipez'  reputation  for  impartiality  is  reflected  in  the  high 
regard  in  which  he  is  held  by  all  segments  of  the  bar.  Indeed,  Mr. 
Chairmein,  people  who  agree  on  little  else  agree  on  his  sense  of 
fairness.  He  was  appointed  to  the  Maine  Superior  Court  by  a 
Democratic  Grovemor,  he  was  appointed  to  the  Maine  Supreme 
Court  by  a  Republican  Governor,  and  he  recently  won  praise  by 
Maine's  Independent  Grovemor.  If  public  trust  in  our  court  system 
hinges  on  the  belief  that  the  courtroom  is  a  place  where  everyone 
can  expect  equal  treatment,  no  one  in  Maine  has  done  more  to  pro- 
mote that  perception  than  Justice  Lipez. 

The  nominee  is  also  a  man  who  combines  great  intellectual  acu- 
men with  considerable  common  sense.  He  has  that  rare  ability  to 
deal  with  the  most  cerebral  of  issues  while  keeping  his  feet  planted 
firmly  on  the  ground.  Despite  the  talent  he  possesses  and  the  re- 
spect he  commands,  he  is  a  person  of  humility,  an  essential  trait 
for  someone  empowered  to  sit  in  judgment  of  others. 

Mr.  Chairman,  Kermit  Lipez's  dedication  to  his  profession  is  be- 
yond question.  As  a  judge's  son,  he  came  to  the  bench  with  consid- 
erable knowledge  and  understanding  of  the  judicial  function.  Yet, 
shortly  after  his  appointment  to  the  State  Superior  Court,  he  took 
the  unusual  step  of  obtaining  a  master's  degree  in  the  judicial  proc- 
ess from  the  University  of  Virginia  School  of  Law. 
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Justice  Lipez  understands  not  only  the  powers  of  a  judge  but 
also — and  I  know  this  is  very  important  to  the  chairman — the  lim- 
its on  those  powers.  To  use  his  own  words,  courts  exist  to  resolve 
"particularized  disputes.  They  do  not  decide  the  wisdom  of  laws 
*  *  *  [They]  squander  their  resources  and  their  authority  when 
they  try  to  manage  problems  or  impose  solutions  beyond  their  com- 
petence and  their  proper  role."  I  can  imagine  that  those  are  wel- 
come words,  indeed,  to  hear  in  this  committee. 

Mr.  Chairman,  Justice  Lipez  has  excelled  in  everything  he  has 
undertaken,  whether  as  a  legislative  aide  to  the  former  Maine  Sen- 
ator Edmund  Muskie,  or  as  a  private  practitioner,  or  as  a  trial 
judge,  or  as  a  justice  on  Maine's  Supreme  Judicial  Court.  I  am  very 
confident  that  he  will  also  excel  as  a  member  of  the  First  Circuit 
Court  of  Appeals,  and  I  would  urge  the  committee  to  give  him  your 
unanimous  endorsement. 

I  thank  the  chairman  and  the  ranking  minority  member,  and  I 
am  very  pleased  to  be  here  today. 

The  Chairman.  Well,  thank  you.  Senator  Collins.  I  am  pleased 
to  be  here  with  Senator  Biden  as  well. 

Congressman  Baldacci,  you  are  going  to  have  a  rough  time  top- 
ping those  two  statements,  is  all  I  can  say. 

Representative  Baldacci.  I  won't  even  try.  Senator. 

The  Chairman.  Well,  I  think  it  is  a  great  tribute  to  Judge  Lipez. 
We  will  look  forward  to  hearing  what  you  have  to  say. 

STATEMENT  OF  HON.  JOHN  E.  BALDACCI,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  MAINE 

Representative  Baldacci.  I  appreciate  it  very  much,  Mr.  Chair- 
man, Ranking  Member  Biden.  I  appreciate  the  opportunity  to  ad- 
dress you  and  the  timeliness  of  the  review.  I  appreciate  all  the 
courtesies  that  you  have  extended  to  the  nominee  and  also  the  Sen- 
ators. Without  their  help  and  support,  this  process  would  not  have 
gotten  to  this  particular  point.  Senator  Snowe  and  Senator  Collins 
have  been  very,  very  helpful  in  working  with  you  to  see  that  this 
is  handled  in  a  timely  fashion,  and  we  do  appreciate  that. 

I  don't  want  to  repeat  everything  that  has  been  said,  and  I  do 
have  a  prepared  statement  which  I  will  enter  into  the  record. 

The  Chairman.  We  will  put  that  in  the  record. 

Representative  Baldacci.  But  I  do  want  to  say,  when  this  posi- 
tion was  available  and  Judge  Cyr  moved  to  senior  status,  I  think 
it  was  incumbent  upon  all  of  us  to  make  sure  that  from  Maine  we 
put  forth  the  best  and  the  brightest.  We  had  a  citizens  panel  and 
Judge  Lipez  came  out  on  top,  with  bipartisan  support.  One  factor 
that  I  think  was  very  important  is  his  strong  sense  of  integrity,  be- 
cause I  think  that  the  public  demands  that  when  they  are  in  the 
court  to  have  that  sense  from  the  other  side  of  the  bench.  And  in 
all  areas,  Kermit  Lipez  has  been  at  the  top  of  his  class. 

We  are  very  proud  of  the  prior  First  Circuit  Court  judges  that 
have  come  from  Maine;  Justice  Coffin,  Justice  Cjr,  and  now  poten- 
tially with  Justice  Lipez,  we  continue  to  put  forward  the  best  and 
brightest  on  the  first  circuit,  which  we  think  is  very,  very  impor- 
tant. 

I  do  want  to  mention  that  some  of  the  things  that  I  appreciate 
are  his  intelligence  and  his  outstanding  analytical  ability,  his  com- 
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passion  and  fairness  in  applying  the  law  in  an  even  way,  and  the 
respect  that  he  has  from  his  colleagues.  Wherever  we  have  gone 
and  whatever  party  they  happen  to  represent,  he  has  always  gotten 
the  highest  marks. 

I  will  present  my  full  statement  for  the  record,  and  I  appreciate 
the  opportunity  that  the  Chair  has  afforded  me  and  the  other  mem- 
bers of  the  delegation. 

The  Chairman.  Thank  you  so  much,  Congressman.  We  are  de- 
lighted that  you  would  take  time  to  come  over  and  give  such  a  won- 
derful statement. 

[The  prepared  statement  of  Representative  Baldacci  follows:] 

Prepared  Statement  of  Congressman  John  E.  Baldacci 

Mr.  Chairman,  I  want  to  thank  you  for  the  opportunity  to  be  here  today  to  help 
introduce  Maine  Supreme  Judicial  Court  Justice  Kermit  Lipez  to  the  members  of 
the  Senate  Judiciary  Committee. 

While  I  could  speak  extensively  about  the  qualities  that  make  Kermit  Lipez  an 
exceptional  nominee  to  fill  this  vacancy,  out  of  respect  for  the  Committee's  time,  I 
will  keep  my  comments  brief.  To  that  end,  I  will  not  repeat  Kermit's  biographical 
information.  You  are  all  well  awgire  of  his  public  service,  his  time  in  private  prac- 
tice, and  his  work  on  the  Maine  bench.  Throughout  his  career,  Kermit  has  stood  out 
as  a  truly  outstanding  member  of  the  legal  profession. 

When  Judge  Conrad  Cyr  announced  his  intention  to  move  to  Senior  status,  I 
knew  that  there  would  be  very  big  shoes  to  fill  on  the  First  Circuit.  I  am  confident 
that  the  President  has  found  in  Kermit  Lipez  a  jurist  who  will  meet  the  challenge 
of  following  in  Judge  Cyr's  footsteps. 

Upon  learning  of  Judge  Cyr's  decision,  I  worked  with  then  Congressman-elect 
Tom  Allen  to  set  up  a  Judicial  Advisory  Committee.  We  believed  it  was  important 
to  have  the  benefit  of  as  much  public  input  as  possible  as  we  made  our  decisions 
about  whom  to  recommend  for  President  CUnton's  consideration. 

The  Committee  had  the  arduous  task  of  sorting  through  a  large  number  of  highly 
qualified  applicants.  At  the  end  of  the  process,  Kermit  Lipez  was  one  of  three  indi- 
viduals recommended  to  Congressman  Allen  and  I.  We  forwarded  two  of  those 
names  to  the  President,  and  ultimately,  Judge  Lipez  was  nominated.  I  want  to  take 
a  moment  to  thank  publicly  all  who  participated  in  this  process. 

The  comments  that  I  heard  about  Kermit  Lipez  were  uniformly  positive.  Many 
people  took  the  time  to  write  to  share  their  experiences  either  practicing  with 
Kermit  or  appearing  before  him  in  court.  Virtually  every  person  commented  on 
Kermit's  intellectual  ability  and  his  innate  sense  of  fairness. 

You  don't  have  to  spend  much  time  with  Kermit  to  realize  that  you  are  dealing 
with  an  intellectual  giant.  His  commend  of  the  law  is  impressive,  as  is  his  ability 
to  ask  incisive  questions  that  get  to  the  heart  of  an  issue.  Those  who  have  argued 
before  him  share  an  admiration  for  and  appreciation  of  his  thorough  preparation  for 
cases,  his  close  reading  of  briefs,  and  his  careful  explanation  of  the  reasons  behind 
his  rulings. 

The  second  common  theme  was  Kermit's  fairness  and  compassion.  Lawyers  who 
argued  before  him — both  on  the  winning  side  and  on  the  losing  side — consistently 
spoke  of  their  sense  that  they,  their  clients  and  their  arguments  had  been  treated 
fairly.  Maine  Speaker  of  the  House  Elizabeth  Mitchell  wrote  of  Kermit,  "He  has  the 
gift  of  making  people  know  he  heard  them  and  gave  their  point  of  view  decent  re- 
spect even  when  he  must  ultimately  reject  it." 

Kermit  Lipez  embodies  the  qualities  we  look  for  in  our  jurists.  He  is  intelligent 
and  has  an  outstanding  analytical  ability.  He  is  compassionate  and  fair  in  applying 
the  law  to  each  individual  situation  that  is  presented.  He  has  earned  the  respect 
of  those  who  have  worked  with  him  and  argued  before  him.  Perhaps  more  impor- 
tantly, he  has  earned  the  respect  of  those  who  have  come  before  him  as  plaintiffs 
or  defendants. 

I  am  proud  to  have  helped  bring  Kermit  to  the  attention  of  the  President,  and 
I  an  certain  that,  if  he  is  confirmed,  Kermit  will  make  Maine  and  the  Nation  proud 
as  a  member  of  the  First  Circuit  Court  of  Appeals.  I  thank  you  for  your  consider- 
ation. 

The  Chairman.  Is  there  any  other  testimony  from  Maine,  any 
other  members? 
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Representative  Baldacci.  Congressman  Allen. 

The  Chairman.  Oh,  I  am  sorry. 

Representative  Allen.  I  moved  off  to  the  side  here. 

The  Chairman.  I  didn't  notice  you  there.  I  was  so  interested  in 
what  was  being  said,  but  I  notice  that  you  were  going  to  testify. 
We  are  happy  to  turn  to  you.  Congressman  Allen. 

STATEMENT  OF  HON.  TOM  ALLEN,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  MAINE 

Representative  Allen.  Thank  you.  Thank  you,  Mr.  Chairman 
and  Senator  Biden,  I  am  honored  to  be  here  today  with  the  other 
members  of  the  Maine  delegation  to  speak  in  support  of  Kermit 
Lipez  for  his  nomination  to  the  First  Circuit  Court  of  Appeals. 

Before  being  elected  to  Congress,  I  spent  almost  20  years  as  an 
attorney  in  private  practice  in  Portland,  and  my  practice  consisted 
primarily  of  civil  litigation  with  some  public  utilities  law.  I  came 
to  know  and  respect  and  value  good  judges,  those  who  followed  dif- 
ficult arguments,  who  understand  human  motivation  and  behavior, 
who  know  that  judicial  integrity  cannot  be  compromised,  and  who 
believe  that  the  rule  of  law  is  the  foundation  of  our  democracy. 

Good  judges — we  have  many  in  Maine,  but  Kermit  Lipez  is  not 
just  another  good  judge.  He  is  the  best  that  Maine  has  to  offer. 

When  I  spoke  with  one  of  my  partners  the  other  night,  she  sum- 
marized him  well  in  three  words:  brilliant,  fair,  and  polite. 

Kermit  Lipez  brings  an  extraordinary  intelligence  and  clarity  of 
expression  to  his  work.  No  civil  lawyer  needs  to  fear  that  his  or  her 
argument  will  not  be  understood  by  this  judge.  He  is  consistently 
fair.  When  it  comes  to  criminal  sentencing,  this  is  a  tough  judge 
but  always  a  fair  judge.  And  I  can't  think  of  anyone  else  who  is 
as  widely — who  leaves  both  sides  after  a  case  feeling  that  they 
have  been  heard  and  thoroughly  heard. 

Politeness  may  be  to  many  an  old-fashioned  virtue,  but  to  those 
many,  the  increasing  number  of  pro  se  litigants  struggling  to  rep- 
resent themselves  in  our  courts,  politeness  from  a  presiding  judge 
affects  how  they  will  perceive  our  judicial  system  for  years  to  come. 

I  have  read  a  number  of  Judge  Lipez'  decisions.  They  are  intel- 
ligent. They  are  clear.  They  are  thoughtful.  And  they  are  honest. 
He  is  willing  to  call  cases  as  he  sees  them,  even  when  it  is,  you 
know,  maybe  not  the  political  thing  to  do.  This  is  a  judge  with 
enormous  integrity. 

Because  Justice  Lipez  is  the  best  Maine  has  to  offer,  he  has 
today  and  in  the  past  attracted  the  broadest  possible  support  from 
Maine  people.  As  Senator  Collins  mentioned,  Maine's  last  three 
Governors — I  think  this  is  unique  in  the  country — have  been  a 
Democrat,  a  Republican,  and  an  Independent.  Justice  Lipez  was  se- 
lected for  the  Superior  Court  by  the  Democrat,  Joe  Brennan;  he 
was  elevated  to  the  Maine  Supreme  Court  by  the  Republican,  John 
McKeman;  and  he  is  endorsed  for  this  position  by  our  current  Gov- 
ernor, the  Independent  Angus  King.  He  has  the  same  breadth  of 
support  from  the  bench,  from  the  bar,  and  from  the  public. 

This  Maine  delegation  is  united  in  our  support  of  Justice  Lipez. 
He  is  the  best  we  have.  When  I  spoke  last  night  on  the  phone  to 
two  of  his  colleagues  on  the  Maine  Supreme  Judicial  Court,  they 
said,  "He  works  hard  not  only  on  his  own  opinions,  but  on  our  opin- 
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ions."  And  they  would  miss  him  if  you  choose,  as  I  hope  you  will, 
to  confirm  him  for  the  First  Circuit. 

He  has  been  an  outstanding  judge  for  the  people  of  Maine.  He 
will  be  a  model  of  integrity,  of  intelligence,  fairness,  and  effective- 
ness on  the  First  Circuit.  And  I  thank  you  very  much,  Mr.  Chair- 
man, for  giving  us  this  opportunity  to  speak  today  for  Kermit 
Lipez. 

The  Chairman.  Well,  thank  you.  Congressman  Allen.  I  don't 
know  when  I  have  heard  any  set  of  accolades  any  better  than  this 
Maine  group  here.  So  we  are  very  proud  of  all  of  you,  and  I  am 
sure  Justice  Lipez  feels  very  gratified  that  all  of  you  are  here.  So 
we  appreciate  you  being  with  us. 

Joe,  do  you  have  anything? 

Senator  Biden.  It  helps  that  you  are  Republicans.  [Laughter.] 

This  means  we  may  actually  get  him  through  here  and  on  the 
floor.  Lord  only  knows. 

The  Chairman.  I  have  a  feeling  it  is  going  to  swoosh  right 
through. 

Thank  you  so  much. 

Senator  Snowe.  Thank  you. 

Senator  Collins.  Thank  you. 

Representative  Baldacci.  Thank  you  very  much. 

Representative  Allen.  Thank  you. 

The  Chairman.  We  appreciate  you  all  being  here. 

The  list  I  have  is  in  alphabetical  order,  so  why  don't  we  have 
those  who  are  here  for  Robert  T.  Dawson  of  Arkansas  take  the  wit- 
ness stand  next.  I  understand  we  have  the  two  Senators  and  the 
two  Members  of  Congress.  We  are  so  happy  to  invite  over  from  the 
other  side  of  the  Hill  Congressman  Dickey  and  Congressman 
Hutchinson.  We  are  glad  to  have  you  all  here. 

We  will  start  with  you.  Senator  Bumpers. 

STATEMENT  OF  HON.  DALE  BUMPERS,  A  U.S.  SENATOR  FROM 

ARKANSAS 

Senator  Bumpers.  Mr.  Chairman  and  Senator  Biden,  first  of  all, 
let  me  thank  you  very  much  for  scheduling  the  hearing  this  morn- 
ing for  what  I  consider  to  be  one  of  the  most  pleasant  tasks  I  have 
had  since  I  have  been  in  the  Senate.  Second,  I  ask  unanimous  con- 
sent that  my  formal  remarks  be  inserted  in  the  record,  and  I  will 
speak  extemporaneously. 

The  Chairman.  Without  objection,  they  will  be  placed  in  the 
record. 

Senator  Bumpers.  Mr.  Chairman,  as  you  know,  I  have  lobbied 
you  from  time  to  time  to  schedule  this  hearing  for  my  very  good 
friend.  Bob  Dawson.  And  I  told  you  that  I  didn't  think  you  would 
get  one  single  negative  letter  on  Bob  Dawson,  the  nominee  for  a 
Federal  judgeship  for  the  western  district  of  Arkansas,  and  I  dare 
say  you  have  not.  And  the  ecumenical  and  political  support  of  three 
Republican  members  of  the  delegation  and  me — I  am  the  only 
Democrat  sitting  here — would  indicate  that  this  is  one  of  the  most 
popular  nominations  that  has  ever  come  out  of  Arkansas. 

I  have  known  Bob  Dawson  for  many,  many  years,  long  before  I 
got  into  politics,  and  that  is  now  27  years.  And  I  can  tell  you  that 
throughout  that  period  of  time,  I  have  never  seen  any  conduct  by 
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him,  public  or  private — and  I  have  been  with  him  many  times  on 
both  kinds  of  occasions — that  reflected  an3rthing  but  the  very  high- 
est credit  on  him  and  his  family,  professionally  and  personally. 

It  is  tragic — and  this  is  certainly  no  reflection  on  my  good  col- 
league. Senator  Hutchinson — it  is  rather  tragic  that  Senator  Pryor 
couldn't  be  here  this  morning  because  he  and  Bob  Dawson  grew  up 
together.  I  think  they  started  out  in  the  first  grade,  went  through 
college  and  law  school  together.  And  if  I  had  thought  about  it,  I 
would  have  asked  Senator  Pryor  to  come  here  this  morning  to  lend 
his  support. 

He  received  his  bachelor's  and  J.D.  degree  from  the  University 
of  Arkansas.  He  has  been  president  of  the  Sebastian  County  Bar, 
Sebastian  County  being  the  location  of  Fort  Smith,  Arkansas,  the 
second  largest  city  in  Arkansas.  He  has  been  president  of  the  Se- 
bastian County  Bar  Association.  He  has  been  president  of  the  Ar- 
kansas Bar  Foundation.  In  1995,  he  was  elected  the  Outstanding 
Lawyer-Citizen  of  Arkansas  by  the  Arkansas  Bar  Association.  He 
has  been  president  of  the  Fort  Smith  School  Board.  I  can  tell  you 
that  is  the  worst  job  he  ever  had.  I  ran  for  Governor  to  get  off  the 
school  board.  [Laughter.] 

And  he  has  been  extremely  active  in  the  Methodist  Church.  He 
has  been  chairman  of  the  Board  of  Stewards  there,  and  he  is  a 
member  of  one  of  Arkansas'  most  prestigious,  premier  law  firms  as 
a  senior  partner. 

He  has  a  beautiful  family,  whom  I  have  always  known,  and 
watched  them  grow  up.  Ann,  his  lovely  wife,  has  just  been  elected 
to  the  Fort  Smith  School  Board.  And  before  that  she  was  a  profes- 
sor at  Westark  Community  College,  a  professor  of  literature.  She 
is  still  teaching  there,  I  think  on  sort  of  a  part-time  basis. 

Ann's  father  was  superintendent  of  the  schools  in  Fort  Smith,  as 
we  lawyers  like  to  say,  since  the  memory  of  man  runneth  not  to 
the  contrary. 

Well,  Mr.  Chairman,  I  will  not  burden  you  and  Senator  Biden 
further  except  to  say,  "What  do  you  and  I  look  for  when  we  have 
nominees  before  this  committee,  or  when  I  have  the  honor  as  a 
Senator  to  recommend  somebody  to  the  President  for  a  judgeship?" 
Well,  you  look  for  someone,  first  of  all,  that  is  knowledgeable  in  the 
law,  that  has  the  kind  of  experience  you  ought  to  be  able  to  expect 
of  a  judge,  one  who  is  widely  respected  not  only  for  his  legal  skills 
but  also  for  his  citizen  activities.  One  who  understands  the  Con- 
stitution, how  we  became  the  great  Nation  we  are  under  that  or- 
ganic law,  and  a  person  who  has  demonstrated  time  and  again  his 
eminent  fairness  and  lack  of  discriminatory  thought.  One  who  will 
be  fair  and  impartial  in  every  single  case,  one  who  is 
commonsensical,  one  who  is  stable,  one  who  understands  that  most 
of  our  laws  are  indeed  based  on  precedent,  and  I  think  perhaps  as 
importantly  as  an3rthing,  one  who  has  a  good  sense  of  humor.  Bob 
Dawson,  I  can  tell  you,  qualifies  with  an  A-plus  in  every  one  of 
those  categories.  It  is  rare,  but  it  is  indeed  an  honor  for  me  to  rec- 
ommend Bob  Dawson  for  this  very  prestigious  and  important  posi- 
tion without  one  single  hesitation  or  reservation. 

Thank  you,  Mr.  Chairman. 

The  Chairman.  Thank  you.  Senator  Bumpers.  That  is  wonderful 
praise,  and  we  appreciate  you  being  here. 
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Senator  Hutchinson,  we  will  turn  to  you,  and  then  we  are  going 
to  go  to  Congressman  Dickey  and  then  Congressman  Hutchinson. 
I  have  to  step  out  a  minute.  I  hope  you  won't  be  offended,  but  we 
would  like  to  take  yours. 

STATEMENT  OF  HON.  TIM  Y.  HUTCHINSON,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  ARKANSAS 

Senator  Hutchinson.  Not  at  all.  Thank  you,  Mr.  Chairman. 
Thank  you,  Mr.  Biden.  I  join  Senator  Bumpers  in  my  appreciation 
for  you  having  the  confirmation  hearing  today,  and  I  am  delighted 
to  be  able  to  be  here  and  speak  on  behalf  of  and  in  support  of  Bob 
Dawson,  who  has  been  nominated  to  serve  on  the  bench  of  the  his- 
toric Judge  Isaac  Parker  Federal  court  in  Fort  Smith,  AR.  Bob, 
upon  confirmation,  will  be  the  first  Federal  judge  from  Fort  Smith 
since  1911. 

Senator  Bumpers  went  through  a  lot  of  Bob's  qualifications,  but 
he  is  a  senior  partner  in  the  prestigious  law  firm  of  Hardin,  Daw- 
son, and  Terry,  where  he  has  amassed  over  30  years  of  courtroom 
trial  experience.  Bob  and  his  wife,  the  former  Ann  Paton,  have  a 
long  history  of  community  involvement,  and  Senator  Bumpers  out- 
lined some  of  that  involvement  with  particular  emphasis  upon  serv- 
ing in  the  public  schools  of  Arkansas,  serving  on  the  school  board. 
His  community  service  has  been  recognized  in  numerous  ways  at 
numerous  times.  He  was  honored  with  the  Fort  Smith  Jaycees  Dis- 
tinguished Service  Award. 

I  have  received  many  letters  of  support  from  both  sides  of  the  po- 
litical aisle  and  they  all  share  a  common  theme,  and  that  is  Bob's 
personal  and  professional  integrity.  His  professionalism  and  his 
strength  of  character  appear  to  have  set  him  apart  in  the  eyes  of 
his  peers,  his  friends,  and  even  those  who  might  disagree  with  him. 

Mr.  Chairman,  the  seat  to  which  Bob  is  being  appointed  is  being 
vacated  by  a  good  friend  of  mine  and  a  good  friend  of  my  brother's. 
Judge  H.  Franklin  Waters,  who  has  admirably  served  in  this  capac- 
ity for  the  last  15  years.  And  I  can  think  of  few  candidates  who 
would  be  better  suited  to  fill  these  very  large  shoes  than  Bob  Daw- 
son. 

His  family  is  very  prominent  and  they  are  very  involved  in  our 
community,  and  I  would  like  to  just,  with  your  indulgence,  have 
them  stand — Bob  and  Ann  and  Christie  and  Courtney  and  every- 
body back  from  this  row. 

Senator  Biden  [presiding].  Welcome.  I  hope  this  continues  to  be 
boring  for  you.  [Laughter.] 

Senator  Hutchinson.  My  son,  Timothy,  is  a  first-year  law  school 
student.  My  brother.  Congressman  Hutchinson's,  son,  Asa,  is  a 
first-year  law  school  student,  and  Courtney  is  a  first-year  law 
school  student.  Bob  Dawson's  daughter.  And  so  with  all  of  the  legal 
activity  in  Arkansas,  we  think  that  this  kind  of  legal  preparation 
is  justified.  [Laughter.] 

But  I,  with  full  confidence,  support  Bob  Dawson.  I  thank  you, 
Mr.  Chairman,  for  allowing  me  to  speak  today  and  I  urge  my  col- 
leagues to  support  his  nomination. 

Senator  Biden.  Thank  you. 

Senator  Bumpers.  Senator  Biden,  if  I  may,  on  a  point  of  personal 
privilege? 
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Senator  BiDEN.  You  can  do  anything  you  want,  Senator.  [Laugh- 
ter.] 

Senator  Bumpers.  I  mentioned  Bob  Dawson's  family  and  I  men- 
tioned Ann  and  I  forgot 

Senator  BiDEN.  I  haven't  had  this  opportunity  since  we  lost  con- 
trol, so  you  go  right  ahead.  [Laughter.] 

Senator  Bumpers.  I  just  want  to  point  out  that  Christie  Dawson, 
their  eldest,  worked  on  my  staff  for  many  years  and  she  is  now  af- 
filiated with  the  University  of  Arkansas.  She  was  truly — like  all 
good  staffers,  as  the  Senator  well  knows,  about  the  time  they  get 
to  the  point  where  they  are  invaluable  to  you,  they  leave,  and 
Christie  was  no  exception.  She  went  to  the  University  of  Arkansas 
where  she  is  doing  a  great  job. 

As  Senator  Hutchinson  mentioned,  Courtney  is  teaching  in  the 
Bentonville  schools — Bentonville  is  the  home  of  Wal-Mart,  as  you 
perhaps  know — and  also  attending  the  University  of  Arkansas  Law 
School.  And  David,  his  son,  holds  a  Ph.D.  He  is  Dr.  David  Dawson 
and  he  is  on  the  faculty  at  Northeast  Louisiana  University  in  Mon- 
roe— truly  an  exemplary  family. 

Senator  BiDEN.  All  I  can  say  is  the  first  daughter  you  referenced 
will  be  able  to  say  that  she  worked  for  the  best. 

Senator  Bumpers.  Thank  you  very  much. 

Representative  DiCKEY.  Please,  don't  do  that. 

Senator  Biden.  He  is  leaving.  It  is  OK.  [Laughter.] 

But  it  is  also  true. 

STATEMENT  OF  HON.  JAY  DICKEY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  ARKANSAS 

Representative  Dickey.  Mr.  Biden,  I  am  Jay  Dickey  and  I  know 
I  have  to  be  brief  because  our  senior  citizen  reminds  us  that  we  are 
in  the  lower  House  and  what  we  are  not  entitled  to — and  he  took 
so  much  time,  we  don't  have  much  left,  isn't  that  right? 

Senator  BUMPERS.  When  you  call  me  the  senior  citizen,  it  just 
validates  that  it  is  the  lower  House. 

Representative  Dickey.  I  am  sorry.  [Laughter.] 

You  are  right.  I  meant  senior  Senator,  and  I  will  hear  about  that. 
[Laughter.] 

One  thing  that  the  senior  Senator  and  I  have  in  common  is  that 
we  are  both  friends  of  Bob  Dawson,  and  I  think  that  says  a  lot 
about  the  bipartisanship  that  is  needed  in  this.  I  have  known  Bob 
and  Ann,  both,  since  college  days.  Ann's  father  and  my  father  were 
close  friends  and  they  remained  friends  until  their  deaths,  and  I 
think  it  is  a  wonderful  thing  to  have  him  be  nominated  and  it  is 
a  great  privilege  for  me  to  be  here  and  support  his  nomination. 

One  last  thing  is  that  I  want  to  talk  about  what  Senator  Bump- 
ers said  about  his  sense  of  humor.  So  much  of  the  time,  we  have 
our  judges  take  themselves  so  seriously  that  when  they  get  that 
robe  on,  they  kind  of  lift  oft"  the  ground.  I  practiced  law  for  27 
years,  and  son^.e  of  them  think  that.  I  don't  think  Bob  Dawson  will 
ever  be  that  way,  and  his  sense  of  humor  will  prove  it  and  it  will 
draw  people  to  him  and  make  our  whole  system  better. 

Thank  you  so  much  for  allowing  me  to  speak. 

The  Chairman.  Thank  you.  Congressman. 

Congressman  Hutchinson. 


649 

STATEMENT  OF  HON.  ASA  HUTCHINSON,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  ARKANSAS 

Representative  Hutchinson.  Mr.  Chairman,  Senator  Biden,  it  is 
my  distinct  honor  to  appear  here  today  and  join  my  colleagues  in 
enthusiastic  support  for  the  nomination  of  Robert  Dawson  as  U.S. 
District  Judge  for  the  Western  District  of  Arkansas. 

I,  likewise,  have  practiced  law  in  Fort  Smith  for  about  14  years. 
I  served  as  U.S.  attorney  there,  and  as  Bob  was  a  practicing  lawyer 
there,  our  paths  crossed  many  times.  I  have  also  worked  with  him 
in  community  Eiffairs.  I  have  opposed  him  in  the  courtroom.  I  have 
been  whipped  a  few  times  by  him  in  the  courtroom,  and  I  have  sat 
across  the  table  from  him  at  the  negotiating  table.  In  all  respects, 
he  has  conducted  himself  with  the  highest  ideals  and  ethics  of  the 
legal  profession. 

I  think  the  highest  compliment  a  lawyer  can  pay  a  fellow  lawyer 
is  that  he  was  on  the  short  list  of  lawyers  who,  when  they  said  we 
can  stipulate  to  this,  his  word  was  gold.  When  you  needed  an  ex- 
tension, you  could  count  on  it  without  having  to  put  it  in  a  letter 
or  in  a  formal  agreement.  Not  only  was  Bob  on  the  list,  he  was  at 
the  top  of  the  list,  and  that  speaks  well  of  someone  who  is  going 
to  the  bench. 

I  think,  as  a  lawyer,  you  have  a  responsibility  to  be  a  truth-seek- 
er in  the  justice  system  and  not  a  truth-suppressor,  and  I  will  hon- 
estly say  that  Bob  Dawson  meets  that  ideal.  He  seeks  truth  and 
he  seeks  justice.  Bob  Dawson  will  be  an  outstanding  Federal  judge. 
He  epitomizes  ideal  judicial  temperament.  He  will  be  a  law  judge, 
obedient  to  the  rule  of  law  and  the  Constitution,  and  he  under- 
stands the  fundamental  principle  of  equal  justice.  I  don't  believe 
you  can  pay  a  nominee  for  a  Federal  judgeship  any  higher  tribute 
than  that.  He  has  an  outstanding  family,  and  I  join  my  colleagues 
in  giving  him  my  strong  support.  I  urge  the  Senate  to  confirm  the 
nomination  of  Bob  Dawson. 

Thank  you  very  much. 

The  Chairman.  Well,  thank  you.  I  have  no  doubt  that  he  will  be 
confirmed.  With  a  bipartisan  set  of  recommendations  like  this,  this 
committee  has  got  to  pay  very  strict  and  close  attention.  So  we  ap- 
preciate all  of  you  coming  and  we  think  that  Mr.  Dawson  is  really 
well-served  by  having  all  of  you  here.  Thank  you  for  being  here 
with  us. 

Senator  Bumpers.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  know  Senator  Wyden  was  here,  and  Senator 
Smith.  They  were  both  here  for  Mr.  King.  I  hope  we  didn't — well, 
let  us  move  ahead,  then,  with  Senator  Biden. 

Is  Mike  Castle  here? 

Senator  Biden.  No,  Mr.  Chairman. 

The  Chairman.  We  will  go  to  Senator  Biden  with  regard  to  Greg- 
ory Moneta  Street. 

STATEMENT  OF  HON.  JOSEPH  R.  BIDEN,  JR.,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  DELAWARE 

Senator  BiDEN.  With  your  permission,  I  will  make  my  comments 
from  here. 
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I  would  ask  unanimous  consent  that  the  statements  of  support 
from  Representative  Castle,  as  well  as  Senator  Roth,  be  entered  in 
the  record  following  my  statement. 

The  Chairman.  Without  objection,  we  will  do  that. 

Senator  BiDEN.  Mr.  Chairman,  this  is  an  unusual  day  for  me. 
After  all  the  years  I  had  the  privilege  of  either  being  chairman  or 
ranking  member  of  this  committee,  after  having  served  25  years  in 
the  U.S.  Senate,  this  is  the  first  opportunity  I  have  had  to  rec- 
ommend a  nominee  to  the  President  of  the  United  States  to  be  a 
Federal  district  court  judge;  for  that  matter,  to  be  a  judge  for  any- 
thing. 

And  so  I  took  this  process  very  seriously  and  I  didn't  have  any 
doubt  about  who  I  wanted  to  recommend  to  the  President.  And  so 
I  am  very,  very  proud,  along  with  my  colleagues  in  the  Delaware 
delegation,  to  enthusiastically  support  the  nomination  of  Gregory 
Sleet,  President  Clinton's  choice  to  be  the  22d  Federal  district  court 
judge  in  the  State  of  Delaware. 

I  have  worked  hard  during  my  years  in  the  Senate  to  deal  with 
issues  of  crime,  as  you  and  I  have  worked  together.  And  I  am  con- 
vinced that  Greg  Sleet,  who  I  had  the  privilege  of  recommending 
to  be  the  U.S.  attorney  to  the  President  has  a  record  that  is  ful- 
some and  speaks  for  itself. 

He  has  been  very,  very  tough  on  crime  and  he  has  been  one  of 
the  leaders  not  only  among  Federal  prosecutors,  but  he  has  taken 
the  occasion  of  his  being  moved  to  be  U.S.  attorney  to  become  one 
of  the  leaders  in  the  Delaware  Valley  with  all  police  groups,  the 
Federal  and  State  agencies  as  well,  in  coordinating  the  efforts  to 
deal  with  violent  crime  in  our  community.  He  is  looked  to  by  not 
only  the  U.S.  attorney  staff,  but  he  is  looked  to  by  the  attorney 
general,  by  the  city  and  State  prosecutors  in  my  State,  as  well  as 
neighboring  States,  for  his  leadership. 

This  is,  as  I  said,  the  second  time  I  have  had  the  honor  of  putting 
Greg's  name  through  this  rigorous  Senate  confirmation  process, 
and  he  enjoys  a  reputation  in  my  State  for  impeccable  integrity  in 
the  Delaware  legal  community.  In  1993,  when  President  Clinton 
nominated  Greg  to  be  the  U.S.  attorney  for  Delaware,  he  couldn't 
have  chosen  a  more  qualified  or  well-rounded,  experience  Dela- 
warean.  Greg  was  confirmed  unanimously  and  flawlessly,  and  for 
the  past  4  years  has  exceeded  even  my  highest  expectations  for 
him. 

It  is  not  only  his  distinguished  service  for  Delaware,  but  also  the 
breath  of  his  experience  that  has  impressed  the  Delaware  bar  and 
Delawareans  as  a  whole,  and  convinced  me  that  he  will  make  a  dis- 
tinguished Federal  judge.  One  of  the  things  that  I  find  interesting 
when  you  have  the  opportunity  as  a  U.S.  Senator  to  deal  with  con- 
firmation hearings  and  to  make  recommendations  to  Presidents  on 
judgeships  and  other  matters  is  that  I  find  those  candidates  who 
lust  for  the  position  tend  to  be  the  candidates  I  am  most  reluctant 
to  look  to.  And  those  who  are  most  reluctant  to  accept  the  position 
are  those  candidates  whom  I  find  the  most  comfort  in. 

I  must  be  blunt  with  you.  It  took  a  little  persuasion  to  convince 
Greg  Sleet  that  he  should  consider  this  historic  opportunity  in  our 
State  to  become  a  Federal  district  court  judge.  He  embraced  it  in 
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a  fulsome  way,  but  he  is  not  a  man  who  has  been  out  campaigning 
for  this  position,  and  I  find  that  refreshing. 

He  is  a  graduate  of  Rutgers  University,  which  none  of  us  in  Dela- 
ware hold  against  him,  since,  at  the  time  he  was  in  school,  we  were 
one  of  the  few  States  in  the  Nation  that  did  not  have  a  law  school. 
We  do  now;  we  did  not  at  the  time.  He  completed  his  undergradu- 
ate work  at  Hampton  University  in  Virginia. 

I  might  add,  his  dad,  who  has  passed  away — and  I  am  sure  one 
of  Gre^s  regrets  today  is  that  he  is  not  here — was  incredibly  proud 
of  him  and  was  a  distinguished  professional  in  his  own  right,  a  na- 
tionally recognized  photographer  and  a  man  who  has  instilled  in 
Greg  a  sense  of  duty,  responsibility,  integrity,  and  I  would  say  ex- 
cellence in  all  that  he  does. 

Greg  began  his  legal  career  in  1976  by  serving  for  7  years  as  a 
Philadelphia  public  defender,  arguing  before  juries  and  represent- 
ing indigent  defendants  at  all  stages  of  the  criminal  process,  from 
pretrial  through  the  appellate  courts.  He  then  gained  experience  in 
civil  litigation,  civil  rights,  estates,  and  criminal  defense  as  an  as- 
sociate in  private  firms,  most  recently  as  a  sole  practitioner  in  his 
own  firm. 

In  1990,  Greg  began  his  service  as  deputy  attorney  general  for 
the  State  of  Delaware,  where  he  gained  experience  prosecuting  a 
variety  of  criminal  cases  at  the  State  level.  And  he  has  practiced 
corporate  and  commercial  law,  working  as  an  attorney  in  the  legal 
department  for  the  Hercules  Corp.,  where  he  helped  manage  cor- 
porate operations  and  litigation  and  provided  advice  on  acquisitions 
and  antitrust  matters. 

I  would  suggest,  Mr.  Chairman,  for  a  man  of  his  age,  few  can 
rival  the  breadth  of  his  experience.  I  quite  frankly — it  will  come  as 
no  surprise  to  you — like  the  fact  that  he  was  a  public  defender,  as 
well  as  a  prosecutor.  Sometimes,  we  get  hardened  to  the  problems 
of  those  who  are  accused,  and  sometimes  we  forget  the  presump- 
tion is  that  of  innocence.  He  has  been  on  both  sides  of  the  equation, 
most  recently  as  U.S.  attorney. 

In  1994,  he  became  the  U.S.  attorney  for  Delaware — since  then, 
Greg  has  demonstrated  strong  leadership  as  my  State's  chief  Fed- 
eral law  enforcement  officer.  He  has  developed  a  solid  reputation 
by  prosecuting  many  significant  criminal  cases,  including  numer- 
ous Federal  drug  and  gun  cases.  He  has  prosecuted  hate  crimes 
and  fraud  cases  more  aggressively  than  ever  before  in  my  State. 
And,  in  addition  to  his  accomplishments  in  the  criminal  courts  at 
the  Federal  level,  he  has  made  it  a  priority  to  strengthen  the  civil 
division  of  the  U.S.  attorney's  office. 

The  bottom  line,  Mr.  Chairman,  is  that  Greg  Sleet's  background 
makes  him  an  exceptionally  qualified  man  to  serve  on  the  Federal 
bench,  and  I  think  the  Senate  should  swiftly  confirm  Greg  Sleet  be- 
cause he  is  tough,  as  we  need  Federal  judges  to  be.  He  is  practical, 
as  I  think  it  is  important  that  they  be,  and  he  also  is  a  man  of  com- 
passion and  understanding,  which  I  think  is  sometimes  much  too 
lacking  in  the  process. 

Mr.  Chairman,  I  will  not  take  up  any  more  of  the  committee's 
time  because  I  believe  Greg's  record  speaks  for  itself  Our  Federal 
bench,  in  my  view,  needs  judges  like  Greg  and  I  am  deeply  proud 
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to  be  associated  with  Greg.  I  am  also  proud  to  be  associated — and 
I  would  like  to  introduce  his  wife,  Mary. 

Mary,  you  are  here,  aren't  you?  Welcome,  Mary.  And  their  son, 
Moneta.  Moneta,  you  are  there.  Moneta,  we  have  a  deal  here.  Any- 
body under  the  age  of  12,  or  15,  actually,  when  they  get  bored,  we 
work  something  out  where  there  is  candy  and  ice  cream  in  the  back 
here.  [Laughter.] 

The  problem  is  we  tend  not  to  announce  that  because  the  adults 
usually  go  back,  but  we  want  you  to  know  that  hopefully  this  will 
be  an  exceedingly  boring  undertaking.  And  we  are  glad  you  are 
here,  and  thanks  for  putting  on  a  coat  and  tie.  I  am  sure  you  loved 
it  this  morning  when  dad  got  up  and  told  you  to  do  that. 

And,  also,  your  daughter  is  here,  is  she  not?  Honey,  I  can  see  you 
barely  standing  up  there.  You  are  a  lovely  young  lady,  and  the 
offer  is  open  to  you  as  well. 

Let  me  conclude,  Mr.  Chairman.  As  the  Sleets'  daughter  stood  up 
and  we  could  barely  see  her — I  spoke  at  a  dinner  in  my  hometown 
last  night,  in  Scranton,  PA,  the  Friendly  Sons  of  St.  Patrick,  and 
I  had  my  two  sons,  whom  you  know  relatively  well,  with  me.  They 
are  28  and  29.  I  was  reminded  when  they  talked  about  the  parade 
that  one  time,  in  1978,  when  I  was  seeking  to  determine  whether 
to  run  again  for  the  Senate,  we  had  a  family  meeting,  as  you  do 
with  your  large  family,  because  this  is  a  family  deal;  they  are  all 
in  it. 

And  I  said,  should  we  run  again,  and  they  said  yes.  But  my  one 
son,  reminded  me  last  night  as  the  president  of  this  Irish  organiza- 
tion decided  he  would  introduce  his  5-year-old  son  by  standing  him 
on  a  chair  to  wave  to  people.  I  was  reminded  that  I  asked  my  son 
is  there  anything  you  don't  want  to  do  in  this  next  campaign?  And 
my  oldest  son  now,  who  is  an  assistant  U.S.  attorney  in  Philadel- 
phia, looked  at  me  and  he  said,  "yes,  dad,  when  you  introduce  us, 
please  don't  stand  us  on  chairs  anjrmore."  [Laughter.] 

And  so  I  am  glad  that  Greg  is  very  attuned  to  that  and  did  not 
stand  his  daughter  on  a  chair.  My  son  would  be  very  proud  of  your 
sensitivity,  Greg.  I  welcome  the  family  and  I  look  forward  to  your 
swift  confirmation. 

[The  prepared  statements  of  Senator  Roth  and  Representative 
Castle  follow:] 

Prepared  Statement  of  William  V.  Roth,  Jr.,  a  U.S.  Senator  From  the  State 

OF  Delaware 

Mr.  Chairman  and  members  of  the  Judiciary  Committee,  I  am  pleased  to  join  with 
others  in  commending  the  nomination  of  Gregory  M.  Sleet  to  be  U.S.  District  Court 
Judge  for  Delaware. 

Mr.  Sleet  is  no  stranger  to  the  confirmation  process.  He  is  currently  serving  as 
the  U.S.  Attorney  for  Delaware,  a  post  he  has  occupied  for  four  years  after  receiving 
unanimous  support  in  the  Senate  for  that  position. 

Prior  to  his  leadership  as  Delaware's  chief  Federal  law  enforcement  officer,  Mr. 
Sleet  worked  in  the  law  for  nearly  20  years,  accumulating  an  extensive  background 
in  many  aspects  of  the  law.  His  experience  includes  serving  seven  years  as  a  Phila- 
delphia public  defender  at  the  beginning  of  his  career  in  1976  following  his  gradua- 
tion from  the  Rutgers  University  School  of  Law,  serving  as  an  attorney  in  the  legal 
department  for  Hercules  Inc.  where  he  helped  manage  corporate  operations  and  liti- 
gation, and  serving  as  deputy  attorney  general  for  the  State  of  Delaware. 

The  depth  and  breadth  of  Mr.  Sleet's  legal  experience  should  serve  him  well  on 
the  federal  bench.  He  has  shown  a  commitment  and  dedication  to  public  service  and 
the  law,  and  I  am  confidant  that  his  service  as  a  U.S.  District  Court  Judge  will  be 
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reflective  of  his  prior  record  of  service.  I  urge  the  Committee  to  favorably  review 
and  support  the  nomination  of  Mr.  Sleet. 


Prepared  Statement  of  Hon.  Michael  N.  Castle,  a  Representative  in 
Congress  From  the  State  of  Delaware 

Mr.  Chairman,  I  wish  to  add  my  voice  to  those  who  have  expressed  their  strong 
support  for  the  nomination  of  Gregory  M.  Sleet  to  serve  as  a  judge  for  the  United 
States  District  Court  for  the  District  of  Delaware. 

The  choice  to  the  next  member  of  this  court  is  a  very  important  decision.  Dela- 
ware's District  Court  has  the  responsibility  for  hearing  a  broad  array  of  criminal 
and  civU  matters.  As  the  home  of  many  of  our  nation's  most  important  corporations 
and  financial  institutions,  Delaware's  District  Court  is  the  site  of  much  of  the  fed- 
eral Utigation  concerning  them.  The  determinations  and  rulings  of  this  court  have 
an  impact  far  beyond  Delaware's  borders.  Delaware  has  always  been  blessed  with 
fair,  impartial  and  talented  judges.  Mr.  Sleet's  appointment  and  confirmation  will 
continue  this  tradition. 

Mr.  Sleet  has  an  impressive  legal  record  of  more  than  twenty  years  in  public  and 
private  practice  that  makes  him  eminently  qualified  to  serve  on  the  bench.  Afier 
graduating  in  1976  fi-om  Rutgers  University  School  of  Law  at  Camden,  where  he 
was  an  Earl  Warren  Legal  Scholar,  Mr.  Sleet  practiced  law  in  Philadelphia  for  four- 
teen years.  Mr.  Sleet  then  served  the  State  of  Delaware  as  a  Deputy  Attorney  Gen- 
eral. Mr.  Sleet  left  the  Delaware  Department  of  Justice  to  serve  as  in-house  counsel 
in  the  legal  department  of  Hercules  Incorporated,  one  of  our  nation's  premier  cor- 
porations. 

On  June  13,  1994,  Gregory  Sleet  took  the  oath  of  office  to  become  the  first  Afii- 
can-American  United  States  Attorney  for  the  District  of  Delaware.  Since  taking  of- 
fice, Mr.  Sleet  has  served  the  nation  and  Delaware  well.  Mr.  Sleet  has  used  his 
broad  background  in  civil  and  criminal  litigation  and  corporate  legal  work  to  fairly 
and  vigorously  enforce  our  laws  and  competently  and  skillfiUly  represent  the  United 
States  in  matters  where  it  is  a  party  to  litigation  Mr.  Sleet  has  the  respect  and  ad- 
miration of  the  current  members  of  the  court  as  weU  as  the  legal  community  of 
Delaware. 

As  the  United  States  Attorney  for  Delaware,  Mr.  Sleet  serves  an  important  and 
vital  role  on  several  committees  and  boards  including  the  Delaware  PoUce  Chiefs 
Council,  the  Delaware  Joint  Civil  Rights  Task  Force,  the  Executive  Committee  of 
the  Delaware  State  Bar  Association,  the  Criminal  Justice  Council,  the  Board  of 
Overseers  of  Widener  University  Law  School,  and  the  Delaware  Supreme  Court 
Task  Force. 

The  high  level  of  skill,  competence  and  professionalism  that  Mr.  Sleet  brings  to 
his  position  prompted  United  States  Attorney  General  Janet  Reno  in  1995  to  ap- 
point Mr.  Sleet  to  her  Advisory  Committee.  In  1996,  he  was  further  honored  by  Ms. 
Reno  when  she  appointed  him  Vice-Chair  of  the  Committee.  The  seventeen  member 
Advisory  Committee  is  instrumental  in  providing  Ms.  Reno  with  invaluable  advice 
and  counsel  regarding  the  many  national  issues  she  deals  with. 

Mr.  Sleet's  excellent  work  has  not  gone  unnoticed.  In  1995  the  National  Associa- 
tion for  the  Advancement  of  Colored  People,  Central  Delaware  Branch  presented 
him  with  the  Distinguished  Service  Award.  He  has  also  been  honored  for  the  first 
successftil  prosecution  of  Delaware's  First  Civil  Rights/Hate  Crime  investigation. 

Mr.  Sleet  has  unselfishly  given  his  time  and  talents  back  to  the  community,  par- 
ticularly young  people.  Mr.  Sleet  has  hosted  the  United  States  Attorney's  Office 
First  Annual  Youth  Assembly.  3,500  Delaware  students  participated  in  the  Assem- 
bly which  aimed  to  motivate  youth  to  aspire  to  healthy  living  and  avoid  the  negative 
influences  of  drugs  and  violence.  Mr.  Sleet  has  also  conducted  toiirs  of  his  office  for 
young  people  to  encourage  them  to  pursue  a  legal  career.  He  is  a  frequent  speaker 
at  schools  in  Delaware  encouraging  our  young  people  to  pursue  a  legal  career  and 
to  fiirther  their  education. 

Overall,  Gregory  Sleet  has  the  talent,  the  dedication,  the  respect,  the  integrity, 
and  the  desire  to  serve  the  community  that  will  make  him  an  invaluable  addition 
to  the  federal  bench.  I  am  confident  in  the  ability  of  Mr.  Sleet  to  serve  as  a  member 
of  the  Federal  judiciary  and  I  hope  that  the  Senate  will  act  swiftly  to  confirm  his 
nomination.  Thank  you. 

The  Chairman.  Well,  we  welcome  you  as  well  and  we  are  really 
happy  to  have  your  family  with  us.  And,  again,  I  hope  it  is  a  pleas- 
ant experience. 
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We  will  now  turn  to  the  last  two  Senators,  Senators  Wyden  and 
Smith,  to  speak  for  Garr  M.  King,  of  Oregon,  to  be  U.S.  District 
Judge  for  the  District  of  Oregon. 

Senator  Biden.  Mr.  Chairman,  I  want  the  record  to  show  I  was 
prepared  to  go  last,  but  you  guys  were  out  of  the  room.  You  were 
here  the  whole  time.  You  left  just  for  a  moment  and  we  just 
jumped  right  in.  I  apologize. 

STATEMENT  OF  HON.  RON  WYDEN,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  OREGON 

Senator  Wyden.  Well,  that  is  quite  all  right. 

Chairman  Hatch,  we  thank  you  for  the  opportunity  to  come.  Sen- 
ator Smith  and  I  are  dealing  with  tobacco,  a  subject  that  we  know 
you  are  very  interested  in,  in  the  Budget  Committee  and  it  makes 
for  a  hectic  morning. 

Mr.  Chairman,  first,  I  want  to  thank  you  for  the  many  courtesies 
that  you  have  shown  Senator  Smith  and  me  through  the  process 
of  meeting  Oregon's  needs  in  the  judiciary.  Today,  we  come  with 
£in  opportunity  for  what  we  call  an  Oregon  trifecta.  You  have  been 
extremely  helpful  to  us  in  assisting  with  the  confirmation  of  Judge 
Anne  Aiken.  We  also  were  able  to  get  Susan  Graber,  as  you  know, 
yesterday,  and  today  Senator  Smith  and  I  have  the  opportunity  to 
bring  you  smother  outstanding  individual  for  U.S.  district  judge, 
Mike  King. 

Senator  Biden.  Could  you  let  us  know  how  you  are  doing  that? 
I  mean,  some  of  us  would  like  to  know  how  that  is  working. 

That  was  humorous,  an  attempt  at  humor.  I  want  the  record  to 
show  I  was  only  kidding.  [Laughter.] 

Senator  Wyden.  Before  presenting  Mr.  King  to  the  committee, 
Mr.  Chairman,  Senator  Biden,  let  me  thank  my  colleague.  Senator 
Smith.  Joe  Biden  asks  how  it  has  come  about.  It  has  come  about 
because  my  colleague,  Grordon  Smith,  has  put  an  extraordinary 
amount  of  time  and  effort  into  this  process.  This  is  not  just  a  mat- 
ter of  signing  a  blue  slip  or  something  of  that  nature.  As  you  know, 
he  has  been  working  with  Senators  on  both  sides  of  the  aisle,  and 
I  just  want  to  thank  him  because  this  is  the  third  judge  we  have 
worked  together  on  and  I  think  it  really,  in  essence,  answers  Sen- 
ator Biden's  question.  This  isn't  coming  about  by  accident.  It  is 
coming  about  because  Senator  Smith  has  been  so  constructive  and 
so  helpful  in  the  process. 

Like  our  colleagues,  we  are  very  proud  of  Mike  King's  family. 
Chairman  Hatch  and  I  share  an  interest  in  basketball.  Mike  Kin^s 
family  is  a  starting  five,  plus  reserves.  He  has  got  a  very  large  fam- 
ily, and  with  him  today  are  wife,  Mary  Jo;  his  daughter  and  son- 
in-law,  Mary  and  Greg  Powell;  their  daughter,  Clare;  his  son  and 
daughter-in-law,  John  and  Lisa,  and  their  son,  Elliot;  his  son  and 
daughter-in-law,  Matthew  and  Karen;  his  daughter,  Meg  Conant; 
his  son,  David;  and  Mike's  brother  and  sister-in-law,  Tim  and  Gail 
King.  But  this  very  large  family  wanted  to  make  special  note  of  the 
fact  that  mom  is  home  in  Salt  Lake  City  and  wishes  that  this  hear- 
ing was  on  C-SPAN. 

Mr.  Chairman,  just  a  couple  of  comments  about  Mr.  King  and 
then  I  want  to  turn  it  over  to  my  colleague.  Mike  King  is  known 
in  legal  circles  for  a  sterling  reputation  for  integrity,  hard  work,  in- 
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telligence,  and  diligence.  He  has  had  an  outstanding  career  in  pri- 
vate practice.  He  has  also  served  as  Multnomah  County  deputy  dis- 
trict attorney  and  was  elected  to  the  board  of  regents  of  the  Amer- 
ican College  of  Trial  Lawyers. 

He  helped  draft  the  Oregon  Rules  for  Civil  Procedure,  authored 
arbitration  rules  for  Multnomah  County,  and  served  as  an  arbitra- 
tor through  the  American  Arbitration  Association.  In  addition — and 
I  think  this  will  be  a  special  benefit  to  him  in  his  role  as  a  trial 
judge — he  has  been  active  in  the  U.S.  district  court  mediation  pro- 
gram since  it  was  initiated  and  has  worked  quite  closely  with  the 
court  to  improve  the  Federal  mediation  system. 

He  is  a  veteran  of  the  U.S.  Marine  Corps,  and  he  is  also  a  vet- 
eran of  what  we  think  is  one  of  the  most  comprehensive  judicial  se- 
lection processes  that  the  Senate  has  pursued  as  part  of  offering 
nominees.  We  have  had  every  member  of  our  congressional  delega- 
tion involved  in  the  process.  Senator  Smith  and  I  then  have  re- 
viewed closely  the  finalists,  the  final  candidates  that  come  from 
this  nonpartisan  committee. 

Mr.  King  was  rated  very  highly  by  the  committee,  and  after  per- 
sonally interviewing  him,  Mr.  Chairman,  I  really  scoured  the  coun- 
tryside to  try  to  find  an  Oregonian  who  had  something  critical  to 
say  about  Mike  King.  I  do  not  believe  such  an  individual  exists.  He 
has  won  enormous  respect  across  partisan  lines  throughout  judicial 
circles  in  Oregon,  and  it  is  a  great  pleasure  to  be  able  to  introduce 
him  and  his  family  to  you  today. 

The  Chairman.  Thank  you,  Senator  Wyden.  That  is  very  good 
praise  for  Mr.  King. 

[The  prepared  statement  of  Senator  Wyden  follows:] 

Prepared  Statement  of  Hon.  Ron  Wyden 

Mr.  Chairman,  Let  me  begin  by  expressing  my  thanks  and  gratitude  to  you  for 
placing  Mr.  King  on  the  Committee's  schedule  today.  I  want  you  to  know  that  I'm 
very  grateful  for  both  the  amount  of  time  and  good  counsel  you  continue  to  give  us 
in  the  consideration  of  our  region's  needs  on  the  federal  bench. 

Before  presenting  Mr.  King  to  the  Committee,  I  would  also  like  to  pubUcly  thank 
my  colleague.  Senator  Gordon  Smith  for  his  efforts  on  behalf  of  this  nominee.  I'm 
pleased  that  we  again  are  able  to  stand  together  in  support  of  another  outstanding 
lawyer  and  judicial  nominee  from  Oregon. 

Senator  Smith  and  I  have  now  worked  together  in  support  of  two  other  fine  can- 
didates to  the  federal  bench,  both  of  whom  have  been  confirmed  by  the  Senate;  Mr. 
King  is  the  third  individual  we  have  introduced  to  this  Committee,  and  I  am  hopeful 
that  we  can  have  a  successful  hearing  today  and  move  him  on  to  the  floor  for  a  vote 
in  the  near  future. 

Mr.  Chairman,  it  is  a  great  honor  to  present  to  this  Committee  the  name  of  Mr. 
Garr  "Mike"  King  to  be  a  United  States  District  Judge  for  the  District  of  Oregon. 
I  know  that  a  number  of  Mike's  family  members  are  here  today,  and  I  want  to  take 
a  moment  to  introduce  them  to  the  Committee  as  well. 

With  Mike  are  his  wife,  Mary  Jo;  his  daughter  and  son-in-law  Mary  and  Greg 
Powell,  and  their  daughter  Claire;  his  son  and  daughter-in-law,  John  and  Lisa  and 
their  son  Elliot;  his  son  and  daughter-in-law,  Matthew  and  Karen;  his  daughter  Meg 
Conant;  his  son,  David;  and  Mike's  brother  and  sister-in-law,  Tim  and  Gail  King. 
I  know  that  Mike's  mother  had  wanted  to  be  here,  but  her  health  prevented  her 
from  traveling,  so  she  is  in  Senator  Hatch's  home  town  of  Salt  Lake  City  today, 
hopefiiUy  watching  this  on  C-SPAN. 

Mr.  Ifing  comes  here  this  afternoon  with  the  bipartisan  support  of  the  Oregon 
Congressional  delegation,  and  with  broad  support  from  both  Oregon's  law  enforce- 
ment community  and  our  state's  legal  community.  Mr.  King  has  served  as  a  member 
of  the  Oregon  State  Bar  Association  since  1963  and  has  distinguished  himself  as  one 
of  the  finest  attorneys  in  the  state.  During  this  period  of  time,  Mr.  King  has  devel- 
oped a  sterling  reputation  for  integrity,  hard  work,  intelligence,  and  diligence. 
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In  addition  to  his  outstanding  career  as  an  attorney  in  private  practice,  Mr.  King 
also  has  served  as  Multnomah  County  Deputy  District  Attorney  and  was  elected  to 
the  Board  of  Regents  of  the  American  College  of  Trial  Lawyers.  He  helped  draft  the 
Oregon  Rules  for  Civil  Procedure,  authored  the  arbitration  rules  for  Multnomah 
County  and  served  as  an  arbitrator  through  the  American  Arbitration  Association. 
He  has  been  active  in  the  U.S.  District  Court  Mediation  program  since  it  was  initi- 
ated and  has  worked  qviite  closely  with  the  Coiul;  to  improve  the  federal  mediation 
system. 

Mr.  King  is  a  veteran  of  the  United  States  Marine  Corps  who  served  his  country 
with  honor  from  1954  to  1957.  He  has  Uved  in  Oregon  for  the  past  35  years  and 
is  a  proud  father  of  seven  children — and  I  think  you  may  have  met  some  of  them 
earlier  today — who  is  deeply  involved  in  his  church  and  community  affairs. 

As  with  previous  recommendations  that  Senator  Smith  and  I  have  made  for  the 
federal  bench,  the  recommendation  of  Mr.  King  was  preceded  by  an  extensive 
screening  effort  undertaken  by  a  committee  of  leading  Oregon  attorneys.  The  selec- 
tion committee  was  appointed  with  input  fix)m  all  the  members  of  the  Oregon  Con- 
gressional delegation  and  the  Governor's  office.  All  applicants  reviewed  by  the  com- 
mittee were  evaluated  on  three  criteria:  judicial  temperament,  fitness  to  serve  on 
the  federal  bench,  and  legal  qualifications.  Mr.  King  was  rated  very  highly  by  the 
committee,  and  after  personally  interviewing  him,  I  agree  with  the  assessment  that 
Mr.  King  is  very  well  qualified  for  this  position. 

I  am  certain  that  Mike  King  will  bring  to  the  federal  bench  same  intelligence, 
legal  skill  and  integrity  that  he  has  brought  to  his  work  as  one  of  our  state's  most 
respected  attorneys.  I  want  to  again  thank  the  Chairman  for  moving  us  to  this  point 
in  the  process,  and  I  urge  the  Committee  to  complete  the  nomination  process  and 
move  Mr.  King's  name  to  the  floor  for  a  vote  at  the  earliest  possible  time. 

The  Chairman.  Senator  Smith. 

STATEMENT  OF  HON.  GORDON  SMITH,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  OREGON 

Senator  Smith  of  Oregon.  Chairman  Hatch,  it  is  a  pleasure  to  be 
before  your  committee  today.  It  has  been  enjoyable  this  morning  to 
listen  to  a  number  of  the  testimonies  on  behalf  of  these  nominees. 
It  is  particularly  nice  to  come  before  this  committee  with  yet  an- 
other outstanding  nominee,  and  I  thank  you,  Mr.  Chairman,  for 
your  counsel  and  guidance  to  Senator  Wyden  and  myself  in  helping 
us  meet  Oregon's  needs  on  the  Federal  bench.  I  also  thank  my  col- 
league. Senator  Wyden,  for  the  priority  he  has  made  of  this  nomi- 
nation and  the  way  in  which  he  and  I  have  been  able  to  work  to- 
gether to  find  nominees  that  will  serve  not  just  Oregon,  but  our  en- 
tire country. 

Mr.  Chairman,  I  would  merely  repeat  many  of  the  things  that 
my  colleague  has  said,  and  so  I  would  ask  that  my  written  state- 
ment be  included  in  the  record. 

The  Chairman.  Without  objection. 

Senator  Smith  of  Oregon.  If  Senator  Biden  were  here,  I  would 
tell  him  that  one  of  the  other  secrets  to  getting  yet  another  Oregon 
nominee  through  the  process  is  that  Garr  "Mike"  King  was  raised 
in  Utah.  I  thought  the  chairman  might  like  to  know  that. 

The  Chairman.  That  is  never  a  disability.  [Laughter.] 

Senator  Smith  of  Oregon.  Mike  King  served  with  distinction  in 
the  U.S.  Marine  Corps.  He  has  an  undergraduate  degree  from  the 
University  of  Utah,  and  then  took  the  Oregon  Trail  to  Northwest 
College  of  Law.  Since  his  graduation  from  law  school  he  has  had 
a  distinguished  career  in  the  legal  profession  in  the  State  of  Or- 
egon. Again,  my  written  remarks  repeat  much  of  what  Senator 
Wyden  has  already  said. 

However,  I  can  say  without  reservation  and  without  qualification 
that  Garr  "Mike"  King  is  an  outstanding  nominee.  He  comes  with 
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bipartisan  support  and  I  am  very  pleased  to  join  my  colleague  in 
giving  Mike  King  my  wholehearted  recommendation. 

Again,  I  thank  the  Chair. 

The  Chairman.  Thank  you,  Senator  Smith.  I  think  your  testi- 
mony has  been  very  effective  and  very  favorable  to  this  nominee 
and  I  am  sure  he  appreciates  it,  as  we  do.  Thanks  so  much.  We 
appreciate  you  being  here. 

[The  prepared  statement  of  Senator  Smith  of  Oregon  follows:] 

Prepared  Statement  of  Senator  Gordon  Smith 

Mr.  Chairman,  I  want  to  begin  by  expressing  my  sincere  gratitude  to  you  for  plac- 
ing Garr  "Mike"  King  on  the  Committee's  schedule  today.  I  am  very  grateful  to  you 
for  both  the  amount  of  time  and  the  continued  good  counsel  you  have  given  Senator 
Wyden  and  myself  in  consideration  of  our  region's  needs  on  the  Federal  bench. 

I  also  want  to  take  this  opportunity  to  publicly  thank  my  colleague,  Senator 
Wyden,  for  all  his  efforts  on  behalf  of  this  nominee.  I  am  very  pleased  that  we  are 
able  to  once  again  come  together  in  support  of  another  outstanding  judicial  nominee 
from  Oregon. 

Mr.  Chairman,  it  is  my  great  pleasure  to  be  here  today  to  speak  on  behalf  of  such 
an  outstanding  judicial  nominee  to  the  U.S.  District  Court.  Garr  "Mike"  King  is  the 
consummate  professional,  a  skilled  trial  lawyer,  who  is  universzdly  respected  within 
the  Oregon  legal  community  for  his  professionalism,  dedication,  and  integrity. 

Garr  "Mike"  King  was  bom  in  Pocatello,  Idaho,  and  was  raised  in  Utah.  He 
served  in  the  U.S.  Marine  Corps  from  1954  to  1957.  He  received  his  undergraduate 
degree  from  the  University  of  Utah  in  1959,  and  an  LL.B.  degree  from  Northwestern 
College  of  Law  (now  known  as  Northwestern  School  of  Law)  in  1963. 

Mr.  King  began  his  legal  career  as  a  Deputy  District  Attorney  with  the  Multno- 
mah County  Oregon  District  Attorney's  Office.  He  helped  draft  the  Oregon  Rules  for 
Civil  Procedure  and  wrote  the  arbitration  rules  used  in  Multnomah  County.  In 
1966,  Mike  joined  the  law  firm  of  Morris  &  Bailey  as  an  associate.  Since  1971,  he 
has  been  a  partner  with  the  firm  of  Kennedy,  King  &  Zimmer  in  Portland,  Oregon. 

Mike  King  has  had  a  long  and  distinguished  legal  career  as  a  trial  lawyer,  and 
has  handled  a  variety  of  cases  to  include  commercial  litigation,  professional  mal- 
practice, tort,  products  liability,  environmental  litigation,  and  employment  litigation. 

In  addition,  he  has  been  very  active  in  the  U.S.  District  Court  mediation  program 
in  Portland,  has  served  as  an  arbitrator  through  the  American  Arbitration  Associa- 
tion and,  in  1995,  he  was  elected  to  the  Board  of  Regents  for  the  American  College 
of  Trial  Lawyers. 

I  am  confident  that  Mr.  King  will  bring  to  the  U.S.  District  Court  for  the  District 
of  Oregon  the  same  dedication,  professionalism,  and  integrity  that  has  exempUfied 
his  entire  legal  career.  I  want  to  thank  the  Chairman  again  for  moving  us  to  this 
point  in  the  process,  and  I  urge  the  Committee  to  complete  the  nomination  process 
and  move  Mike  King's  name  to  the  floor  for  a  vote  at  the  earliest  possible  time. 

The  Chairman.  If  all  five  judgeship  nominees  can  come  and  take 
their  seats  at  the  table — do  we  have  five  seats  down  there?  We  will 
get  one  more  seat  there. 

Will  you  all  raise  your  right  hands.  Do  you  swear  the  testimony 
you  are  about  to  give  is  the  truth,  the  whole  truth  and  nothing  but 
the  truth,  so  help  you  God? 

Judge  LiPEZ.  I  do. 

Mr.  Dawson.  I  do. 

Mr.  Sleet.  I  do. 

Ms.  Rawlinson.  I  do. 

Mr.  King.  I  do. 

The  Chairman.  Thank  you.  We  are  going  to  start  with  Senator 
Biden,  because  he  does  need  to  leave,  if  he  is  available.  He  will  be 
right  in.  He  is  on  the  phone,  and  we  will  start  with  him  and  we 
will  probably  go  to  you,  Mr.  Lipez,  and  then  go  from  there. 
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While  we  are  waiting,  I  wonder  if  each  of  you  would  be  kind 
enough  to  introduce  the  members  of  your  family  and  your  friends 
or  anybody  else  that  you  have  here  with  you. 

Justice  Lipez,  why  don't  we  start  with  you? 

TESTIMONY  OF  KERMIT  V.  LIPEZ,  OF  MAINE,  TO  BE  U.S. 
CIRCUIT  JUDGE  FOR  THE  FIRST  CIRCUIT 

Judge  Lipez.  Thank  you,  Mr.  Chairman.  Again,  I  would  like  to 
note  the  presence  of  my  wife,  Nancy;  my  daughter,  Julia. 

The  Chairman.  If  you  would  all  stand. 

Judge  Lipez.  My  sister.  Dr.  Joy  Moser;  my  niece,  Jill  Moser;  my 
good  friend  from  Maine  who  has  traveled  to  Washington  to  be  with 
me,  and  my  law  school  classmate,  Bill  Schaffer;  my  clerk  from  my 
last  year  with  the  supreme  court  in  Maine,  Lauren  Fishbein;  and 
a  friend  from  Washington,  Anita  Jensen;  and  a  friend  from  Maine, 
Jennifer  Micoleau. 

The  Chairman.  Well,  we  are  happy  to  welcome  all  of  you  here 
and  we  look  forward  to  hearing  the  testimony. 

Mr.  Dawson. 

TESTIMONY  OF  ROBERT  T.  DAWSON,  OF  ARKANSAS,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  WESTERN  DISTRICT  OF  ARKANSAS 

Mr.  Dawson.  Mr.  Chairman,  I  am  happy  I  have  my  wife,  Ann; 
my  son,  Dr.  David  Dawson,  of  Monroe,  Louisiana;  my  daughter, 
Courtney  Dawson,  a  law  student  at  the  university;  and  my  daugh- 
ter, Christie,  who  is  on  the  staff  of  the  University  of  Arkansas.  We 
also  have  several  representatives  and  staff  members  from  the  of- 
fices of  our  two  Senators.  Fortunately  for  me,  Mr.  Chairman,  their 
offices  are  just  across  the  hall  and  just  down  the  hall. 

The  Chairman.  Well,  thank  you.  We  are  glad  to  have  all  of  you 
here.  We  appreciate  it. 

Mr.  Sleet. 

TESTIMONY  OF  GREGORY  M.  SLEET,  OF  DELAWARE,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  DISTRICT  OF  DELAWARE 

Mr.  Sleet.  Thank  you,  Mr.  Chairman.  I  would  like  to  introduce 
my  wife,  Mary;  my  daughter,  Kelsi,  age  7;  and  my  son,  Moneta,  age 
11,  named  after  my  father;  our  very  good  friend,  Theresa  Johnson, 
who  works  here  in  Washington  with  the  State  Department. 

The  Chairman.  Well,  we  are  so  happy  to  have  all  of  you  here, 
and  you  two  young  people,  we  think  that  is  great  that  you  are  here 
supporting  your  father. 

Ms.  Rawlinson. 

TESTIMONY  OF  JOHNNIE  B.  RAWLINSON,  OF  NEVADA,  TO  BE 
U.S.  DISTRICT  JUDGE  FOR  THE  DISTRICT  OF  NEVADA 

Ms.  Rawlinson.  Thank  you,  Mr.  Chairman.  I  am  happy  to  have 
with  me  my  husband  of  23  years,  Dwight;  my  daughter,  Monica, 
who  is  an  honor  student  at  South  Carolina  State  University;  my 
daughter,  Traci,  who  is  an  honor  student  at  Western  High  School 
in  Las  Vegas,  Nevada;  my  son,  David,  who  is  an  honor  student  at 
Willston  Elementary  School.  [Laughter.] 

My  mother-in-law,  Sitrenia  Rawlinson;  my  niece,  Danae 
Rawlinson,  who  is  an  honor  student  at  Griffith  Middle  School.  I 
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have  my  brother-in-law,  Byron  RawHnson,  from  Richmond,  Vir- 
ginia; his  daughter,  Brittany,  who  is  an  honor  student  at  her  ele- 
mentary school;  his  son,  David,  who  is  £in  honor  student  at  his  ele- 
mentary school;  and  my  brother-in-law,  Raymond,  who  lives  here 
in  the  city. 

Thank  you. 

The  Chairman.  Well,  that  is  great.  That  is  quite  a  clan  you  have 
there.  [Laughter.] 

Senator  Biden.  I  would  hate  to  be  the  kid  who  wasn't  the  honor 
student. 

The  Chairman.  That  is  for  sure.  [Laughter.] 

That  is  great. 

Mr.  King. 

TESTIMONY  OF  GARR  M.  KING,  OF  OREGON,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  DISTRICT  OF  OREGON 

Mr.  King.  Thank  you,  Mr.  Chairman.  I  would  like  to  introduce 
my  wife,  Mary  Jo,  who  is  seated  with  our  grandson,  Elliot,  who  is 
5  years  old.  He  is  from  Fremont,  CA. 

In  the  back  of  the  room,  starting  on  the  left,  my  son,  Matthew, 
and  his  wife,  Karen;  my  daughter,  Meg  Conant,  from  Eugene,  OR. 
Matthew  and  Karen  are  from  Seattle.  In  the  back  row,  my  son-in- 
law,  Greg  Powell,  and  my  daughter,  Mary  Beth,  and  their  daugh- 
ter, Clare.  She  is  22  months.  And  then,  next,  is  my  son,  John,  and 
Lisa,  the  father  and  mother  of  Elliot.  They  are  from  Fremont.  My 
son,  David,  from  Los  Angeles,  CA,  and  my  brother,  Tim,  and  his 
wife,  Gail,  from  Portlzmd,  OR.  I  would  like  to  mention  my  mother 
wanted  to  be  here  very  badly,  but  she  is  not  quite  well  at  the  mo- 
ment and  she  is  with  us  in  spirit. 

The  Chairman.  Well,  we  wish  her  well  and  we  are  happy  to  have 
all  of  you  here.  This  is  always  wonderful  to  meet  the  members  of 
the  family  and  friends. 

We  are  going  to  begin  with  Senator  Biden.  He  needs  to  leave.  He 
is  chairman  of  the  Foreign  Relations  Committee,  and  that  is  just 
one  of  those  jobs  that  just  requires  almost  every  second  of  every 
day.  So  we  are  going  to  start  with  him  and  then  I  will  ask  some 
questions  after  that. 

Senator  Biden.  You  are  very  kind  to  refer  to  me  as  the  chairman, 
Mr.  Chairman.  I  wish  I  were. 

The  Chairman.  I  am  so  used  to  him  being  my  chairman  on  Judi- 
ciary that  I  guess 

questioning  by  senator  biden 

Senator  BiDEN.  Mr.  Chairman,  if  there  has  to  be  a  Republican, 
I  am  glad  you  are  the  chairman. 

All  kidding  aside,  I  am  delighted  to  see  you  all  here.  I  think  the 
President  has  made  very,  very  impressive  choices.  Based  on  your 
introductions,  I  think  it  is  clear  that  you  all,  to  me,  in  looking  at 
your  records  and  the  staff  briefings — ^you  all  seem  extremely  quali- 
fied to  serve  on  the  bench. 

Let  me  ask  you  all  the  following  question.  Why  are  you  willing 
to  do  this?  I  am  not  being  facetious,  I  am  not  being  facetious.  I  will 
start  with  you.  Judge  Lipez.  Why? 
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Judge  LiPEZ.  I  have  been  privileged,  Senator,  to  be  a  State  judge 
for  13  years  now.  When  I  became  a  judge,  I  knew  that  was  a  career 
choice  for  me.  I  hope  to  continue  and  complete  my  professional  ca- 
reer as  a  judge  and  this  position  offers  me  an  opportunity  to  con- 
tinue my  growth  in  the  position  as  a  judge  to  deal  with  new  prob- 
lems, serve  with  new  colleagues,  and  serve  the  public  in  a  different 
capacity,  and  I  see  it  as  a  new  and  welcome  challenge. 

Senator  BiDEN.  Mr.  Dawson. 

Mr.  Dawson.  Senator,  I  think  it  is  everyone's  ambition  when 
they  start  out  in  the  practice  of  law  to  someday  maybe  become  a 
Federal  judge,  and  I  am  no  exception  in  that  regard.  It  is  some- 
thing I  have  always  wanted  to  do  and  that  was  a  goal,  and  hope- 
fully at  some  point  I  may  attain  that. 

Senator  Biden.  Mr.  Sleet.  And  don't  say  because  I  asked  you. 
[Laughter.] 

Mr.  Sleet.  No,  I  wouldn't  do  that,  Senator.  As  you  know,  I  did 
take  some  time  to  think  about  this  decision  and  it  struck  me — the 
thing  that  struck  me  most  was  that  it  was  an  opportunity  to  con- 
tinue to  serve,  and  to  serve  in  a  way  that  will  allow  me  to  perhaps 
leave  a  legacy,  much  like  a  carpenter  leaves  a  building  or  some- 
thing along  those  lines,  to  leave  something  behind  when  I  am  done. 

Senator  Biden.  Ms.  Rawlinson. 

Ms.  Rawlinson.  Senator  Biden,  if  I  am  fortunate  enough  to  be 
confirmed  as  a  judge,  it  is  my  hope  that  I  will  leave  a  significant 
and  hopefully  positive  impression  on  the  justice  community  in  the 
State  of  Nevada  and  throughout  this  Nation. 

Senator  BiDEN.  Mr.  King. 

Mr.  King.  Thank  you.  Senator  Biden.  I  have  been  a  trial  lawyer 
for  34  years  and  I  think  most  trial  lawyers  deep  in  their  hearts 
would  like  to  be  a  judge,  and  I  know  that  all  of  them  would  like 
to  be  a  Federal  judge.  I  think  it  is  a  wonderful  opportunity  to  be 
a  judge  and  to  give  something  back  to  the  community.  I  feel  that 
with  my  trial  experience,  I  can  do  a  good  job  on  the  bench  and  I 
am  loolung  forward  to  it  very  much. 

Senator  Biden.  One  of  the  questions  that  is  often  asked  here  is 
there  is  a  great  deal  of  talk — I  am  never  quite  sure  we  know  what 
we  mean  by  it  when  we  ask  the  question,  quite  frankly,  about  judi- 
cial activism.  I  guess  judicial  activism  depends  on  where  you  are 
standing,  but  my  understanding  is  that  a  judicial  activist  is  a  judge 
who  doesn't  appreciate  the  inherent  limits  on  judicial  authority 
under  the  Constitution  and  who  seeks  to  legislate  from  the  bench. 

Although  all  of  you  have  already  answered  a  written  question  on 
judicial  activism  as  part  of  your  public  questionnaire,  I  would  like 
to  ask  you  two  questions  on  the  definition  of  judicial  activism.  Do 
you  believe  and  appreciate  the  inherent  limits  on  judicial  authority 
under  the  Constitution,  and  if  you  are  confirmed  as  a  Federal 
judge,  do  you  plan  to  legislate  from  the  bench? 

Let  us  start  with  you,  judge. 

Judge  LiPEZ.  Senator,  I  do  appreciate  the  limits  on  judicial  au- 
thority and  I  can  assure  you  that  I  have  not  in  any  way  legislated 
from  the  bench  as  a  State  judge  and  I  would  certainly  not  do  so 
as  a  Federal  judge. 

Mr.  Dawson.  I  am  well  aware  of  the  limitations.  Senator  Biden, 
and  would  plan  to  work  well  within  that  framework. 
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Mr,  Sleet.  I,  too,  appreciate,  Senator  Biden,  the  limitations  and, 
if  confirmed,  would  in  no  way  intend  to  legislate  fi-om  the  bench. 
As  a  member  of  the  executive  branch  of  Grovemment  now,  I  think 
I  have  become  even  more  acutely  aware  of  the  wisdom  inherent  in 
the  Founding  Fathers  developing  our  Republic  the  way  they  did. 

Ms.  Rawlinson.  Senator  Biden,  I  also  am  aware  of  the  limita- 
tions and  have  no  interest  in  legislating  from  the  bench. 

Mr.  King.  Senator  Biden,  I  am  aware  of  the  limitations.  I  have 
no  interest  in  legislating  from  the  bench.  It  is  my  intention  to  de- 
cide cases  that  are  in  front  of  me. 

Senator  Biden.  For  all  but  you.  Judge  Lipez,  let  me  ask  the  oth- 
ers, you  are  all  about,  hopefully,  to  become  district  court  judges 
and  you  will  be  faced  with  applying  a  decision  of  the  court  of  ap- 
peals with  which  you  may  disagree,  the  court  of  appeals  in  your 
district.  If  confirmed  as  a  district  court  judge,  would  you  have  any 
difficulty  applying  and  enforcing  precedents  established  in  your  cir- 
cuit, and  if  so,  under  what  circumstances  would  you  have  dif- 
ficulty? 

Mr.  King.  Senator,  are  you  addressing 

Senator  Biden.  Mr.  King. 

Mr.  King.  Senator,  I  would  have  no  difficulty  whatsoever  in  ap- 
pljdng  the  precedent.  If  I  disagreed  with  a  court  of  appeals  deci- 
sion, it  would  still  be  my  job  to  apply  that  precedent. 

Ms.  Rawlinson.  Senator,  I  am  committed  to  following  the  prece- 
dent within  my  district. 

Mr.  Sleet.  Senator,  as  a  lawyer,  I  am  constrained  by  the  prin- 
ciple of  stare  decisis  and  precedent,  and  would  certainly  follow  the 
precedents  in  my  circuit  and  the  Supreme  Court  of  the  United 
States,  if  confirmed. 

Mr.  Dawson.  Senator  Biden,  I  would  also  follow  the  rules  and 
the  precedents  of  the  eighth  circuit. 

Senator  BiDEN.  The  chairman  is  back.  But,  Judge  Lipez,  you  are 
going  to  hopefully  be  confirmed  for  the  circuit;  I  might  add,  by  the 
way,  a  first-rate  circuit.  You  are  about  to  join  some  judges  who,  I 
think,  are  among  the  best  in  the  country.  I  mean,  it  is  really  a 
first-rate  operation.  The  horsepower  on  that  circuit  is  serious,  I 
think. 

What  kind  of  leeway  do  you  think  you  have  as  a  circuit  court 
judge  with  regard  to  Supreme  Court  precedent? 

Mr.  LiPEZ.  Senator  Biden,  the  court  of  appeals  is  an  intermediate 
court  of  appeals  and  I  would  be  bound  by  the  precedents  of  the 
U.S.  Supreme  Court  and  I  would  faithfully  adhere  to  those  prece- 
dents. 

Senator  BiDEN.  How  do  you  feel  about  your  ability  and  the  con- 
stitutional latitude,  if  any,  you  have  in  terms  of  rejecting  prece- 
dents in  your  own  circuit? 

Mr.  Lipez.  I  believe.  Senator,  that  the  precedents  within  the  cir- 
cuit— those  decisions  would  have  preceded  the  case  before  me — 
have  to  be  carefully  considered  by  me  and  I  think  that 

Senator  Biden.  But  you  don't  believe  you  are  bound  by  them,  do 
you? 

Mr.  Lipez.  No,  no,  but  I  think  they  have  precedential 
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Senator  BiDEN.  Don't  be  afraid  to  say  it.  I  mean,  you  know,  ev- 
erybody is  so  tight  around  here,  it  is  OK.  If  you  had  said  to  me 
you  felt  bound  by  the  circuit's  decisions,  I  would  not  vote  for  you. 

Mr.  LiPEZ.  Well,  I  can  assure  you.  Senator,  that  I  am  not  bound 
by  them.  They  simply  have  precedential  authority  that  I  have  to 
consider. 

Senator  Biden.  And  I  assume  you  would  consider  them  very 
carefully. 

Mr.  LiPEZ.  I  would,  indeed. 

Senator  Biden.  But  unlike  the  Supreme  Court,  where  you  feel 
you  are  bound,  you  are  not  bound,  as  a  matter  of  your  view  of  stare 
decisis,  by  the  circuit  decisions? 

Mr.  LiPEZ.  That  is  certainly  correct. 

Senator  Biden.  Mr.  Chairman,  I  am  inclined  to,  with  your  per- 
mission, ask  Mr.  Sleet  a  question  or  two,  but  I  will  refrain  at  this 
point.  I  was  going  to  ask  for  the  record,  but  why  don't  I  yield  to 
you  and  then  determine  if  there  is  anything  afterwards  I  would 
ask.  I  think  I  asked  all  your  questions. 

QUESTIONING  BY  SENATOR  HATCH 

The  Chairman.  I  think  you  probably  have.  Thank  you.  Senator 
Biden.  That  is  great. 

Let  me  just  ask  a  couple  questions  of  you.  Justice  Lipez.  What 
would  you  do  if  you  believed  the  Supreme  Court  had  seriously 
erred  in  rendering  a  decision?  Would  you  nevertheless  apply  that 
decision  or  would  you  use  your  own  best  judgment  as  to  what 
should  be  done  on  the  merits;  for  example,  the  Supreme  Court's  de- 
cision in  City  of  Burney  v.  Flores,  where  the  Supreme  Court  struck 
down  the  Religious  Freedom  Restoration  Act,  if  that  would  be  a 
good  example? 

Mr.  LiPEZ.  Senator,  if  the  decision  of  the  Supreme  Court  address- 
es, controls  the  case  that  is  before  me,  I  feel  I  am  obligated  to  apply 
the  decision  of  the  Supreme  Court,  whatever  personal  reservations 
I  might  have  about  the  decision.  I  believe  that  is  my  obligation  as 
a  judge  on  an  intermediate  court  of  appeals. 

The  Chairman.  OK.  You  have  stated  that  as  a  court  of  appeals 
judge,  you  would  be  bound  by  Supreme  Court  precedent.  There 
may  be  times,  however,  when  you  are  faced  with  cases  of  first  im- 
pression. What  would  be  your  procedure  or  your  methodology  of  re- 
solving cases  of  first  impression? 

Mr.  Lipez.  I  would  look  first,  Mr.  Chairman,  for  analogous  cases 
that  seem  to  address,  if  not  directly,  at  least  indirectly,  the  issues 
that  are  before  me.  I  would  then — if  the  case  of  first  impression  in- 
volves a  constitutional  challenge  to  a  statute,  I  would  look  at  the 
plain  language  of  the  Constitution.  I  would  consider  the  constitu- 
tional scheme  in  its  entirety.  I  would  consider  the  contemporary 
history  of  the  debates  when  the  Constitution  was  adopted,  the  de- 
bates surrounding  the  adoption  of  the  amendments,  and  try  to 
make  my  best  judgment  as  to  how  the  statute  is  compatible  with 
the  constitutional  provision. 

The  Chairman.  Well,  thank  you.  Let  me  just  ask  the  rest  of 
you — and  you  could  each  just  answer  this  across  the  row.  We  will 
start  with  you,  Mr.  King.  Are  you  committed  to  following  the  Su- 
preme Court  precedent  and  the  rulings  of  the  particular  Federal 
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circuit  court  in  your  area,  circuit  court  of  appeals  for  your  district, 
faithfully  and  giving  those  opinions  full  force  and  effect? 

Mr.  King.  Yes,  I  am. 

The  Chairman.  Ms.  Rawlinson. 

Ms.  Rawlinson.  Yes,  Chairman,  I  am  committed  to  doing  that. 

Mr.  Sleet.  Absolutely,  Mr.  Chairman. 

Mr.  Dawson.  Yes,  Mr.  Chairman. 

The  Chairman.  What  would  you  do  if  you  believed  the  Supreme 
Court  or  the  court  of  appeals  had  seriously  erred  in  rendering  a  de- 
cision? Again,  the  same  question  I  asked  Judge  Lipez:  would  you 
just  ignore  that  if  it  was  really  serious  and  just  do  what  you  felt 
was  best,  or  would  you  continue  to  abide  by  the  ruling  of  the  Su- 
preme Court? 

Mr.  King.  Mr.  Chairman,  I  would  abide  by  the  rule  of  the  Su- 
preme Court.  That  would  be  my  responsibility. 

Ms.  Rawlinson.  Mr.  Chairman,  if  I  am  fortunate  enough  to  be 
confirmed  as  a  Federal  district  court  judge,  it  would  be  my  obliga- 
tion to  follow  the  precedent  set  by  the  Supreme  Court. 

Mr.  Sleet.  Mr.  Chairman,  if  confirmed,  I  agree  with  the  re- 
sponses of  my  colleagues.  I  am  absolutely  bound  by  the  precedent. 

Mr.  Dawson.  Mr.  Chairman,  I  would  follow  precedent,  also. 

The  Chairman.  Well,  you  say  that  as  a  district  court  judge,  you 
would  be  bound  by  Supreme  Court  precedent  and  the  rulings  of  the 
Federal  circuit  court  that  presides  over  your  district.  But  there  will 
be  times,  as  I  have  mentioned  with  Judge  Lipez,  where  you  will 
have  cases  of  first  impression.  Now,  how  would  you  go  about  re- 
solving cases  of  first  impression?  We  will  start  with  you,  Mr.  Daw- 
son, and  go  that  way. 

Mr.  Dawson.  Mr.  Chairman,  I  think  you  would  look  and  see  if 
there  could  be  some  precedent,  maybe  some  portion  of  some  deci- 
sion that  may  be  analogous  in  some  way  to  the  problem  that  you 
have.  I  think  you  would  presume  that  the  statute  under  attack  or 
in  question  was  constitutional,  or  is  constitutional.  I  think  you 
also — then  you  may  look  at  legislative  intent  and  try  and  deter- 
mine what  Congress  meant  or  intended  when  it  passed  the  statute. 

The  Chairman.  OK. 

Mr.  Sleet.  Mr.  Chairman,  if  confirmed,  I  would  apply  a  combina- 
tion of  the  responses  that  you  just  received  from  Justice  Lipez  and 
Mr.  Dawson.  I  think  you  do  have  to  look  to  the  Constitution  as 
your  guiding  light  and  attempt  to  find  analogous  circumstances  in 
the  case  law  if  you  can.  The  core  statutes  are  presumed  constitu- 
tional and  if  the  plain  meaning  of  the  statute — if  there  was  some 
ambiguity,  we  would  then  need  to  look  to  the  legislative  history  to 
determine  or  try  to  fathom  the  intent  of  Congress. 

The  Chairman.  OK,  thank  you. 

Ms.  Rawlinson.  Mr.  Chairman,  I  would  follow  a  similar  ap- 
proach, tiiying  to  find  analogous  cases.  If  there  were  a  statute,  I 
would  presume  its  constitutionality,  and  also  look  to  the  plain  lan- 
guage of  the  statute;  if  it  is  ambiguous,  try  to  discern  the  legisla- 
tive intent  and  use  a  combination  of  those  to  come  to  what  I  hope 
would  be  the  correct  decision. 

Mr.  King.  Mr.  Chairman,  I  could  probably  end  up  just  repeating 
what  the  other  candidates.  That  is  basically  it.  You  apply  the  pre- 
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sumption,  you  look  at  the  plain  meaning,  you  look  for  Einalogous 
precedents,  and  then  you  look  at  legislative  intent. 

The  Chairman.  Let  me  ask  you  all  this.  Do  any  of  you  have  any 
legal  or  moral  beliefs  which  would  inhibit  you  or  prevent  you  from 
imposing  or  upholding  a  death  sentence  in  any  criminal  case  that 
might  come  before  you  as  a  Federal  judge?  Do  any  of  you  have  any 
qualms  about  that? 

Mr.  King.  No,  Mr.  Chairman. 

Ms.  Rawlinson.  I  do  not,  Mr.  Chairman,  have  any  such  qualms. 

Mr.  Sleet.  No,  I  do  not,  Mr.  Chairman.  I  have  undertaken  an 
oath  to  do  so  as  U.S.  attorney. 

Mr.  Dawson.  No,  Mr.  Chairman. 

Judge  LiPEZ.  I  have  no  such  qualms,  Mr.  Chairman. 

The  Chairman.  You  know,  what  if  you  have  a  young  lawyer  in 
a  Federal  court  case  before  you  as  trial  judges  and  this  young  law- 
yer is  up  against  a  pretty  sophisticated  senior  lawyer  and  you 
reach  a  point  in  the  trial  where  the  young  lawyer  just  doesn't  know 
his  or  her  evidence  well  enough,  but  it  seems  like  a  case  that 
should  go  to  the  jury,  but  it  could  fold  if  the  young  lawyer  can't  get 
around  the  lack  of  evidentiary  knowledge?  What  would  you  do? 

Mr.  King.  That  is  a  good  question,  Mr.  Chairman.  I  haven't 
thought  about  what  I  would  do.  I  think  that  to  the  extent  that  I 
could  so  without  being  unfair  to  the  other  side,  I  would  at  least 
give  the  young  lawyer  an  opportunity  to  reflect  on  what  he  was 
doing  and  try  and  make  his  case. 

The  Chairman.  OK. 

Ms.  Rawlinson.  Mr.  Chairman,  I  think  that  is  a  very  precarious 
predicament  for  a  judge  and  a  judge  has  to  be  very  careful  not  to 
step  over  the  line  of  being  the  arbiter  of  the  case  and  become  an 
advocate.  And  I  think  to  the  extent  possible,  I  would  allow  the  at- 
torney to — the  inexperienced  attorney  to  present  the  case  and 
would  refrain  from  intervening  in  such  a  manner  that  I  would 
cross  over  the  line  from  being  a  judge  to  being  an  advocate. 

The  Chairman.  OK. 

Mr.  Sleet.  I  think  you  do,  Mr.  Chairman.  It  is  incumbent  upon 
a  judge  to  be  very  careful  in  crossing  that  line  that  has  just  been 
described.  I  have  had  it  crossed  many  times  as  a  trial  lawyer  and 
it  is  very  disconcerting.  I  would  imagine  a  judge  would  be  obliged 
to  prevent  a  manifest  injustice,  or  make  some  effort  to  ensure  that 
that  did  not  occur  in  his  or  her  courtroom,  but  you  have  to  be  very 
careful. 

The  Chairman.  So  you  would  help  the  young  lawyer  get  past  the 
evidentiary  problem? 

Mr.  Sleet.  Well,  I  don't  know  that  I  would  be  able  to  help  him 
in  the  classic  sense,  but  if  you  saw  a  manifest  injustice  that  was 
eventually  going  to  need  to  be  corrected  at  great  expense  later  on, 
you  might  want  to  try  to  do  something  to  prevent  it.  I  don't  know 
exactly  what  that  might  be. 

Mr.  Dawson.  I  would  agree  with  that.  I  think,  too,  Mr.  Chair- 
man, if  it  could  be  done  in  such  a  manner  as  to  not  wholly  wipe 
out  the  other  side,  then  probably — that  may  happen  on  both  sides 
where  you  may  have  to  have  a  question  asked  or  take  some  issue 
or  something  in  order  that  manifest  justice  is  done. 
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The  Chairman,  OK.  Now,  please  state  in  detail  your  best  inde- 
pendent legal  judgment,  irrespective  of  current  or  existing  judicisd 
precedent,  on  the  lawfulness  under  the  equal  protection  clause  of 
the  14th  amendment  and  Federal  civil  rights  laws  of  the  use  of 
race-,  gender-,  or  national  origin-based  preferences  in  such  areas  as 
employment  decisions — ^that  would  include  hiring,  promotion,  lay- 
offs, among  others — college  admissions  and  scholarship  awards  and 
the  awarding  of  Government  contracts. 

Shall  we  begin  with  you,  Mr.  King? 

Mr.  King.  I  believe  you  are  referring  to  the  Adarand  decision  or 
how  I  feel  about  that. 

The  Chairman.  That  is  one  of  them. 

Mr,  King.  The  strict  scrutiny  test.  I  would  certainly  abide  by 
that  decision. 

The  Chairman.  OK. 

Ms.  Rawlinson,  Mr.  Chairman,  the  Supreme  Court  has  clearly 
enunciated  in  the  Adarand  case  that  race-based  programs  are  sub- 
ject to  the  strictest  scrutiny  and  that  any  remedial  programs  based 
on  race  must  be  narrowly  tailored  to  foster  a  compelling  State  in- 
terest. So  I  think  it  is  abundantly  clear  that  programs  of  that  na- 
ture have  to  be  examined  very  carefully  with  a  high  level  of  scru- 
tiny. 

The  Chairman.  OK. 

Mr.  Sleet,  I  agree  with  those  statements,  Mr.  Chairman. 

The  Chairman,  All  right. 

Mr.  Dawson.  I  would  agree,  also. 

The  Chairman.  OK. 

Judge  LiPEZ.  I  also  agree  with  the  statements  of  my  colleagues, 
sir. 

The  Chairman.  Good.  Are  you  all  committed  to  following  existing 
precedent? 

Mr,  King,  Yes,  I  am,  Mr,  Chairman. 

Ms.  Rawlinson.  I  am,  Mr.  Chairman. 

Mr.  Sleet.  Yes,  Mr.  Chairman. 

Mr.  Dawson.  Yes,  Mr,  Chairman. 

Judge  LiPEZ.  Yes,  Mr.  Chairman. 

The  Chairman.  Well,  in  all  honesty — do  you  have  any  other 
questions,  Joe? 

Senator  Biden.  I  have  one  question,  Mr,  Chairman.  The  sentenc- 
ing guidelines  have  never  been  the  favorite  of  judges.  Years  ago, 
I  had  to  take  responsibility  for  being  one  of  the  people  who  pushed 
that  idea  through  to  become  law.  Do  any  of  you  have — it  would  not 
apply  to  you,  judge,  but  do  any  of  you  prospective  trial  judges  have 
any  difficulty  in  adhering  to  the  sentencing  guidelines?  Do  you  be- 
lieve it  is  an  infringement  upon  judicial  discretion?  Do  you  think 
we  have  overstepped  our  bounds  in  the  Congress? 

Mr.  King.  I  would  apply  the  guidelines  without  reservation.  Sen- 
ator. 

Ms.  Rawlinson.  Senator,  I,  too,  would  apply  the  sentencing 
guidelines  with  no  hesitancy, 

Mr,  Sleet,  As  you  know,  we  work  with  them  everyday,  Mr. 
Biden,  and  I  would  apply  them. 

Mr.  Dawson.  I  do  know.  Senator  Biden,  they  were  controversial 
when  they  first  were  instituted  and  first  announced,  but  I  think  a 
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great  deal  of  that  controversy  has  resolved  itself.  I  would  have  no 
problems  following  the  guidelines. 

Senator  Biden.  Thank  you,  Mr.  Chairman.  I  don't  have  any  fur- 
ther questions. 

The  Chairman.  Well,  I  would  caution  you  to  realize  that  it  is  im- 
portant that  you  abide  by  the  rule  of  law.  You  know,  we  are 
preaching  to  China  that  they  need  the  rule  of  law,  not  the  rule  by 
law.  And  it  is  very  important  that  you  set  examples  when  you  get 
on  the  bench  because  I  have  to  tell  you  that  we  are  getting  pretty 
tough  on  nominees  who  have  the  potential  to  be  what  we  call  activ- 
ist judges. 

Basically,  I  think  both  sides  can  agree  that  an  activist  judge  is 
one  who  basically  ignores  the  law,  just  does  whatever  that  person 
feels  they  ought  to  do,  regardless  of  what  prior  precedent  or  the 
law  really  says,  or  the  express  language  in  the  law.  And  we  have 
more  or  less  radical  degrees  of  people  who  currently  do  that  on  the 
bench.  Fortunately,  there  aren't  too  many  who  do,  but  the  ones 
who  do  make  it  very  tough  on  a  lot  of  others,  and  they  make  it  very 
tough  on  this  committee,  too,  because  naturally  we  are  concerned 
about,  you  know,  upholding  the  law  of  the  land  and  not  just  sub- 
stituting your  own  policy  preferences  for  what  the  law  really  is. 

And  I  think  you  help  the  Federal  courts  and  you  help  everybody 
who  comes  in  the  future  by  being  really  outstanding  judges.  See, 
I  don't  necessarily  think  you  have  to  be  conservative  or  liberal  or 
moderate.  Just  apply  the  law.  If  you  do,  I  think  people  are  going 
to  be  very  pleased  with  what  you  do  by  and  large.  Naturally,  there 
is  always  going  to  be  somebody  who  disagrees,  especially  on  this 
committee,  but  if  that  was  the  sole  determinant,  nobody  would  get 
through  this  committee.  And  there  are  those  who  argue  very  few 
get  through  anjrway,  but  that  is  not  quite  true. 

Senator  BiDEN.  No,  no,  not  through  the  committee,  Mr.  Chair- 
man. 

The  Chairman.  We  have  been  doing  our  best  to  move  nominees 
and  we  are  going  to  keep  doing  that.  I  want  to  tell  you  that  having 
sat  through  an  awful  lot  of  these,  we  could  ask  questions  all  day, 
but  I  am  convinced  that  you  folks  have  the  right  attitude,  knowl- 
edge, background,  experience,  and  attitude  about  being  Federal 
judges.  I  have  often  said  that  being  a  Federal  judge  is  the  closest 
thing  to  godhood  in  this  life.  Once  you  get  there,  it  is  very  difficult 
for  anybody  to  correct  you  afterwards.  That  is  why  it  is  fair  to  have 
some  criticism  if  we  are  in  disagreement,  but  the  criticism  ought 
to  be  done  in  a  very  careful  manner  as  well. 

You  really  have  an  obligation  not  just  to  be  yourselves  and  do 
what  you  want  to  do.  You  have  an  obligation  for  the  whole  judici- 
ary because  we  do  have  problems  here,  and  to  the  extent  we  get 
really  good  judges,  regardless  of  politics,  regardless  of  philosophy, 
it  just  helps  everybody  else,  and  it  also  maintains  the  viability  of 
our  Constitution. 

I  don't  know  when  I  have  seen  five  better  nominees  than  the  five 
of  you  and  I  just  want  to  personally  thank  you  all  for  being  willing 
to  serve  and  being  willing  to  take  these  positions,  I  am  sure,  for 
less  money  than  you  would  make  otherwise,  but  are  willing  to  give 
of  yourselves  to  the  good  of  our  society. 
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Senator  BiDEN.  Mr.  Chairman,  before  you  close,  may  I  make  one 
point? 

I  say  to  the  five  of  you  that  probably  the  one  thing  that  those 
of  us  here  who  get  to  recommend  to  Republican  or  Democrat  Presi- 
dents our  candidates  for  the  bench — the  thing  most  of  us  worry 
about — and,  judge,  you  have  been  a  judge,  so  you  understand  this 
more  than  others,  I  suspect,  and  those  of  you  who  practice  will  un- 
derstand it.  We  worry,  I  guess,  most  about  temperament,  because 
almost  everybody  follows  precedent. 

And  that  is  not  to  suggest  that  those  of  us  up  here  are  always 
temperate,  that  those  of  us  up  here  gdways  treat  everyone  well.  But 
we  have  a  correcting  mechanism,  elections.  When  we  are  arrogant, 
when  we  are  officious,  when  we  are  discourteous,  we  pay  for  it  at 
the  polls.  This  is  your  only  time  that  you  will  have  to  pay  for  any- 
thing along  those  lines,  short  of  a  crime  of  moral  turpitude  you 
might  engage  in. 

And  so  I  hope  you  all  remember  where  you  came  from.  I  mean 
that  sincerely.  Most  Federal  judges  do,  but  occasionally  we  have 
observed  that  some  view  it  as  a  beautification,  as  ascension  into 
heaven,  a  notion  that  somehow,  when  they  are  no  longer  answer- 
able, they  are  no  longer  required  to  treat  people  with  courtesy,  to 
treat  that  young  lawyer  who  is  absolutely  scared  to  death  in  his 
or  her  first  case — it  is  amazing  how  many  people  forget  how  that 
felt.  I  don't  know  how  you  all  felt.  I  remember  how  I  felt,  and  I 
am  not  bad  at  it  and  I  was  scared  to  death. 

So  I  hope  you  try  to  remember  that  because  they  are  the  things 
that  ultimately  either  make  those  of  us  who  make  appointments 
proud  or  embarrassed.  It  is  seldom  the  cases  you  decide;  it  is  your 
demeanor,  it  is  what  people  say  about  you.  You  all  know  you  have 
a  book  on  every  judge  in  your  district.  You  lawyers  sit  down  and 
you  talk  about  so-and-so  being  a  horse's  tail,  so-and-so  being  fair, 
so-and-so  being  a  good  person,  a  bad  person,  courteous,  discour- 
teous, arrogant,  humble. 

And  we  are  not  supposed  to  say  this.  This  is  kind  of  a  fraternity 
deal  here.  You  know,  lawyers  aren't  supposed  to  acknowledge  that, 
but  we  do.  Every  single  judge — every  lawyer  practicing  in  the  dis- 
trict has  a  book  on  that  judge  and  how  they  are  viewed.  And  my 
plea  to  you  all  is  do  one  little  thing  for  those  who  recommended 
you,  and  that  is  when  the  day  is  done  and  they  talk  about  you,  peo- 
ple say,  you  know,  he  or  she  was  a  courteous,  decent,  kind  judge. 

All  of  you  are  smart,  all  of  you  are  qualified,  but  not  all  of  you — 
none  of  you  have  been  presented  with  the  notion  of  ever  having  a 
job  where  you  will  get  paid  the  rest  of  your  life,  less  than  you 
would  otherwise  make,  I  acknowledge;  the  rest  of  your  life,  no  pos- 
sibility of  your  salary  being  cut;  no  realistic  process  you  will  ever, 
ever,  ever  have  to  give  up  the  job,  unless  you  want  to  do  it.  And 
even  after  you  give  up  the  job,  you  continue  to  be  paid  at  your  full 
salary.  That  sometimes  changes  people's  attitudes.  Please  don't  let 
it  happen  to  any  one  of  you. 

I  don't  expect  it  will,  but  I  really  think — and  the  guy  who  used 
to  say  this  all  the  time  was  the  previous  chairman,  now  chairman 
of  another  major  committee.  Senator  Thurmond.  It  is  the  one  thing 
he  always  asks  every  nominee.  So  in  that  sense,  make  us  proud, 
will  you?  We  would  appreciate  it,  and  congratulations  to  you  all. 
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And  thank  you,  Mr.  Chairman,  for  allowing  me  to 

The  Chairman.  Thank  you,  Senator  Biden.  That  is  good  advice, 
and  let  me  just  say  that  we  will  do  our  best  to  get  you  all  through 
as  soon  as  we  can  and  that  should  be  in  the  very  near  future.  This 
is  a  hard  process  to  come  through  and  we  appreciate  how  difficult 
it  is  for  you  and  we  want  you  to  feel  good  about  it. 

Senator  BiDEN.  I  ask  unanimous  consent  that  Senator  Leahy's 
statement  be  placed  in  the  record. 

The  Chairman.  We  will  put  Senator  Leah/s  statement  in  the 
record. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  Statement  of  Senator  Patrick  Leahy,  a  U.S.  Senator  From  the 

State  of  Vermont 

This  morning  the  Judiciary  Committee  holds  another  in  what  I  hope  will  be  a  con- 
tinmng  series  of  confirmation  hearings  for  judicial  nominees  this  year.  I  again  com- 
mend the  Chairman  for  moving  forward  with  hearings  in  this  session  of  Congress. 
Last  year,  by  contrast,  this  Committee  did  not  hold  its  third  confirmation  hearing 
for  judicial  nominees  until  June  25. 

So  far  this  year  the  Senate  has  confirmed  12  judges  in  this  our  seventh  week  in 
session.  The  Senate  confirmed  Jeremy  Fogel  and  Susan  Graber  earlier  this  week  by 
votes  of  90  to  zero  and  98  to  zero. 

I  remain  concerned,  as  I  look  at  the  Senate  Executive  Calendar,  that  the  Repub- 
lican leadership  continues  to  pass  over  other  highly-qualified  nominees,  nominees 
who  will  be  confirmed  by  the  Senate  if  they  are  ever  allowed  to  be  considered. 

In  particular,  I  see  G.  Patrick  Murphy,  the  nominee  to  the  District  Court  for  the 
Southern  District  of  Illinois,  and  Judge  Michael  P.  McCuskey,  the  nominee  to  the 
District  Court  for  the  Central  District  of  Illinois.  I  urged  action  on  these  longstand- 
ing nominations  both  Monday  and  Tuesday  on  the  Senate  floor.  I  know  that  Senator 
Durbin  is  doing  everything  he  can  to  try  to  have  them  considered  by  the  Senate. 
They  have  been  on  the  Senate  calendar  since  last  November,  that  is  over  5  months. 
They  are  desperately  needed  in  their  districts;  and  they  are  well  qualified. 

I  know  that  Edward  F.  Shea,  a  nominee  to  the  District  Court  for  the  Eastern  Dis- 
trict of  Washington,  and  Margaret  McKeown,  the  Washington  State  nominee  to  the 
Ninth  Circuit,  remain  on  the  Senate  calendar.  Mr.  Shea  was  reported  at  the  same 
time  as  two  other  District  Court  nominees  who  have  been  considered  and  confirmed. 
He  should  likewise  be  considered  without  further,  unnecessary  delay. 

Margaret  McKeown  was  reported  before  Justice  Graber  but  has  been  skipped  by 
the  Republican  leadership.  Her  nomination  is  fast  approaching  its  two-year  anniver- 
sary. That  vacancy  is  a  judicial  emergency.  She  was  reported  by  the  Judiciary  Com- 
mittee on  a  vote  of  16  to  2  and  she  has  the  support  of  Chairman  Hatch  and  a  num- 
ber of  Republican  Senators.  Why  such  an  outstanding  nominee  is  being  skipped  is 
a  mystery  to  me. 

Finally,  we  have  reported  to  the  Senate  the  nomination  of  Judge  Sotomayor  to  the 
United  States  Court  of  Appeals  for  the  Second  Circuit.  Her  nomination  was  received 
back  in  June  1997.  She,  too,  was  favorably  reported  by  a  Committee  vote  of  16  to 
2,  once  we  finally  considered  her  nomination.  She  is  strongly  supported  by  both  New 
York  Senators,  yet  the  nomination  continues  to  languish  without  consideration.  Her 
confirmation  would  fill  one  of  the  four  vacancies  that  ciurently  plague  that  Coxirt. 
A  fifth  vacancy  on  this  13-judge  court  will  arise  before  the  end  of  this  month. 

I  have  urged  that  the  Senate  at  least  maintain  the  pace  established  at  the  close 
of  last  year  when  we  confirmed  27  judges  in  9  weeks.  It  was  only  with  that  kind 
of  effort  that  we  were  able  to  improve  our  productivity.  The  Senate  under  Repub- 
lican control  has  taken  the  last  three  years  to  match  the  one-year  total  confirmed 
in  1994  when  we  were  on  course  to  close  the  vacancies  gap  under  Democratic  lead- 
ership. I  have  challenged  the  Senate  this  year  to  maintain  the  pace  we  achieved 
over  that  last  9  weeks  of  the  last  session.  Clearing  the  Senate  calendar  and  confirm- 
ing the  five  nominees  cvurently  pending  will  help  in  that  regard. 

While  the  confirmation  of  12  judges  by  St.  Patrick's  Day  is  an  improvement  over 
last  year,  we  have  yet  to  make  significant  progress  in  closing  the  vacancies  gap. 
There  are  still  81  judicial  vacancies  and  15  just  around  the  comer.  I  have  pledged 
to  work  with  the  Chairman  to  schedule  hearings,  just  as  he  cooperated  when  he 
served  as  the  Ranking  Member  in  1994  to  hold  22  confirmation  hearings  for  judicial 
nominees. 
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The  Chief  Justice  of  the  United  States  Supreme  Court  has  called  judicial  vacan- 
cies "the  most  immediate  problem  we  face  in  the  federal  judiciary."  I  will  do  aU  that 
I  can  to  help  end  the  vacancy  crisis  that  is  plaguing  the  Federal  courts  and  threat- 
ening the  quality  of  justice  for  the  American  people. 

This  morning  we  will  hear  from  Justice  Kermit  Lipez  of  the  Maine  Supreme 
Court,  who  has  been  nominated  to  fill  a  vacancy  on  the  First  Circuit.  We  will  meet 
Garr  King,  a  nominee  to  fill  a  judicial  emergency  vacancy  on  the  District  Court  for 
Oregon;  Robert  Dawson,  a  nominee  to  fill  a  vacancy  on  the  District  Court  for  the 
Western  District  of  Arkansas;  Gregory  Sleet,  the  current  U.S.  Attorney  and  a  nomi- 
nee to  fill  a  vacancy  on  the  District  Court  for  Delaware;  and  Mrs.  Johnnie 
Rawlinson,  an  Assistant  District  Attorney  and  a  nominee  to  fill  a  vacancy  on  the 
District  Court  for  Nevada.  I  look  forward  to  the  statements  of  their  supporters  and 
to  prompt  Committee  action  on  their  nominations. 

The  Chairman.  We  want  to  thank  each  and  every  one  of  you  and 
all  your  family  members  and  friends  for  being  here  with  us  today. 
With  that,  we  will  adjourn  until  further  notice. 
[Whereupon,  at  12:11  p.m.,  the  committee  was  adjourned.] 
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SUBMISSIONS  FOR  THE  RECORD 


SENATE  niDICIARY  COMMITTKE  ODESTIONNAIRF. 

I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1 .  Full  name  (include  any  former  names  used). 
Kermit  Victor  Lipez 

2 .  Address  (list  current  place  of  residence  and  office  address(es)). 

Residence  Office  .  ■ 

South  Portland,  ME  P.O.  Box  368 

Portland,  ME  041 12 


3.  Date  and  place  of  birth 

August  18,  1941 
Philadelphia,  Pennsylvania 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married  to  Nancy  Carolyn  Ziegler 

Lawyer  (presently  not  employed  outside  of  the  home).  Formerly  an  associate  with  Curtis 
Thaxter  Stevens  Broder  &  Micoleau,  One  Canal  Plaza,  Portland,  Maine  041 12.  Also 
worked  for  nine  years  as  a  high  school  debate  coach  at  Cape  Elizabeth  High  School,  Cape 
Ehzabeth,  Maine. 

5.  Education  List  each  college  and  law  .school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

University  of  Virginia  School  of  Law,  1988-90,  LL.M.,  Judicial  Process  (May  20,  1990) 

Yale  Law  School,  1964-67,  LL.B.  (June  1967)  (I  began  Yale  Law  School  in 

September  1963.  AJfter  about  a  week  of  classes,  I  asked  If  I  could  defer  my 
admission  for  a  year.  I  was  permitted  to  do  that.  I  returned  to  Yale  Law  School 
in  September  1964  and  graduated  In  June  1967.) 

Pennsylvania  State  University,  Graduate  Assistant  in  English  Department,  Jan.  1964-May 
1964  (left  graduate  school  to  attend  law  school) 

Haverford  College,  1959-63,  B.A.  (June  1963) 

6.  Employment  Record  List  (by  year)  all  business  or  professional  corporations,  companies, 
firms,  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  with  which  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  from  college. 
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Employment 
1994-Present 
1985-94 
1975-85 

1973-75 

1972  (October) 

1971-72 

1968-71 

1967-68 

1966  (Summer) 
1965  (Summer) 
1963-64  (Oct.-Jan.) 
1963  (Summer) 


Justice,  Maine  Supreme  Judicial  Court 

Justice,  Maine  Superior  Court 

Partner,  Curtis,  Thaxter,  Lipez,  Stevens,  Broder  &  Micoleau 
Portland,  ME 

Solo  Practitioner 
Portland,  ME 

Congressional  Campaign  Staff,  State  Senator  Elmer  Violette, 
Bangor,  ME 

Legislative  Aide,  U.  S.  Senator  Edmund  S.  Muskie 
Washington,  DC 

Special  Assistant  and  Legal  Counsel,  Governor  Kenneth  M.  Cunis 
State  House,  Augusta,  ME 

Staff  Attorney,  U.  S.  Department  of  Justice  Employment  Program 
for  Honor  Law  Graduates 
Civil  Rights  Division 
Washington,  DC 

Legal  Intern 

Office  of  District  Attorney  Arlen  Specter 

Philadelphia,  PA 

English  Teacher 
Dillard  University 
New  Orleans,  LA 

News  Clerk 
New  York  Times 
New  York,  NY 

Youth  Worker 

New  York  State  Division  for  Youth 

New  York,  NY 


Boards  of  Nonprofit  Organizations 

Jan.  1997-present        Board  of  Visitors,  University  of  Maine  School  of  Law 
Jan.  1997-present         Board  of  Directors,  Cleaves  Law  Library 
1995-present  Board  of  Directors,  Cedars  Nursing  Care  Center,  Inc. 
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1983-85  Board  of  Directors,  Ram  Island  Dance  Center 

1976-81  Board  of  Directors,  Pine  Tree  Legal  Assistance;  President  of  Board 

of  Directors  (1977-79) 

1975-81  Board  of  Directors,  Maine  Civil  Libenies  Union;  President  of  Board 

of  Directors  (1979-81) 

Military  Service  Have  you  had  any  military  service?  If  so,  give  particulars,  including  the 
dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

No. 

Honors  and  Awards  List  any  scholarships,  fellowships,  honorary  degrees,  and  honorary 
society  memberships  that  you  believe  would  be  of  interest  to  the  Committee. 

Yale  Law  School 

Finalist,  Thurman  Arnold  Moot  Court  Competition 
Director,  Moot  Court  Board 

Member,  Yale  Moot  Court  Team  (1966  Sutherland  Cup  winner  at 
competition  in  Washington,  DC) 

Haverford  College 

Phi  Beta  Kappa 

Magna  Cum  Laude 

English  Prize  (awarded  at  graduation) 

Corporation  Scholar 

Bar  Associations  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Bar   Associations 

Maine  State  Bar  Association  (1973-present) 
Cumberland  County  Bar  Association  (1973-present) 

■ludicial-Related  Committees 

Present 

Chair,  Judicial  Compensation  Commission  Working  Group 

After  the  Legislature  created  the  Judicial  Compensation  Commission  in  1995,  the 
judges  established  a  working  group  to  prepare  a  "white  paper"  for  submission  to 
the  Commission.  I  was  primarily  responsible  for  the  preparation  of  that  document. 
(See  Vol.  I  of  the  notebooks  submitted  with  this  questionnaire.  No.  21a.)  I  also 
helped  to  organize  our  lobbying  after  the  Commission  made  its  recommendations  to 
the  Legislature. 
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Maine  Trial  Court  Advisory  Council 

The  Chief  Justice  established  this  council  to  advise  him  periodically  on  matters 
affecting  the  trial  court. 

Supreme  Court  Liaison  to  State  Coun  Library  Committee 

Established  by  statute,  this  committee  sets  policies  for  the  use  of  money 
appropriated  by  the  Legislature  for  the  benefit  of  county  law  libraries. 

Supreme  Court  Liaison  to  Probate  Rules  Committee 

By  order  of  the  Chief  Justice,  committees  have  been  established  to  advise  the 
Supreme  Judicial  Coun  on  such  matters  as  evidence  rules,  civil  rules,  criminal 
rules,  and  probate  rules.  I  am  liaison  to  the  committee  responsible  for  the  probate 
rules. 

Public  Information  Committee 

The  Chief  Justice  established  this  committee  to  improve  the  capacity  of  the  Judiciary 
to  communicate  with  the  public  about  court  developments  and  to  respond  to 
criticism  of  the  work  of  judges. 

Past 

Commission  on  Gender,  Justice  and  the  Courts  (1993-96) 

Pursuant  to  a  resolution  adopted  by  the  Conference  of  Chief  Justices,  the  Chief 
Justice  established  this  commission  to  explore  issues  of  gender  bias  in  our  courts 
and  to  make  recommendations  for  change.  I  was  a  member  of  the  drafting 
committee  which  produced  the  final  report  published  in  December  1996.  (See  Vol. 
I  of  the  notebooks  submitted  with  this  questionnaire.  No.  21.) 

Future  Implementation  Committee  (1993-96) 

This  committee  was  responsible  for  monitoring  the  implementation  of  the 
recommendations  of  the  Commission  to  Study  the  Future  of  Maine's  Couns. 

Judicial  Branch  Perfoimance  Council  (1992-93) 

This  council  was  charged  with  implementing  a  program  of  total  quality  management 
in  the  court  system.  The  Legislature  mandated  that  each  branch  of  government 
institute  a  program  of  total  quality  management. 

Legislative  Committee  (1992-93) 

This  committee  evaluated  legislation  affecting  the  Judiciary  and  made 
recommendations  to  the  Supreme  Judicial  Court. 

Vice-Chair,  Commission  to  Study  the  Future  of  Maine's  Couns  (1991-93) 

This  commission  was  charged  by  the  Legislature  to  make  recommendations  to 
improve  the  court  system  in  many  areas.  We  published  a  comprehensive  study 
which  has  guided  the  direction  of  the  couns  in  such  diverse  areas  as  alternative 
dispute  resolution  and  computerization.  I  helped  with  the  drafting  and  editing  of 
this  report.  (See  Vol.  I  of  the  notebooks  submitted  with  this  questionnaire.  No. 
22.) 
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Chair,  Task  Force  on  Court  Structure  of  the  Commission  to  Study  the  Future  of  Maine's 
Courts  (1991-93) 

Court  structure  issues  studied  by  the  Commission  were  particularly  delicate,  given 
the  sensitivity  of  our  different  courts  to  their  prerogatives.  Our  recommendations 
were  incorporated  as  part  of  the  report  of  the  Commission.  We  made  modest 
recommendations  for  structural  change. 

Chair,  Case  Flow- Management  and  Trial  Scheduling  Committee  (1989-93) 

I  initiated  the  creation  of  this  committee  to  study  and  improve  the  handling  of  civil 
cases  in  the  Superior  Court.  (See  Vol.  I  of  the  notebooks  submitted  with  this 
questionnaire.  No.  3,  for  an  article  describing  the  work  of  this  committee.) 

Court  Mediation  Committee  (1985-93) 

This  committee  established  policies  for  and  provided  oversight  of  the  Court 
Mediation  Service. 

Judicial  Education  Committee  (1989-91) 

This  committee  established  policies  and  programs  for  the  education  of  our  judges. 

Legal-Related  Committees  or  Conferences 

Present 

Selection  Panel  for  Sinsheimer  Service  Scholar,  New  York  University  School  of  Law 
(1996  &  1997) 

American  Law  Institute  (1994  -  present) 

American  Judicature  Society  (1983  -  present)  -'      ■ 

Past 

Edward  Thaxter  Gignoux  Inn  of  Court  (1993-96) 

The  Supreme  Court  Historical  Society  (1994-95) 

Chair  of  Steering  Committee,  Consortium  for  a  Study  of  the  Future  of  the  Maine  Legal 
Profession  (1983-85) 

American  Civil  Liberties  Union  Foundation  (1982-85) 

American  Civil  Libenies  Union  (1966-84) 

Board  of  Directors,  Maine  Civil  Liberties  Union  (1975-81);  President  of  Board  of  Directors 
(1979-81) 

Board  of  Directors,  Pine  Tree  Legal  Assistance  (1976-81);  President  of  Board  of  Directors 
(1977-79) 

Law  Students  Civil  Rights  Research  Council  (1968-71  est.) 
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10.  Other  Memberships  List  ail  organizations  to  which  you  belong  that  are  active  in  lobbying 
before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

Organizations  active  in  lobbying 

As  a  member  of  the  Judiciary,  I  have  lobbied  the  Legislature  for  improvements  in  judicial 
compensation. 

Other  organizations 

Member,  Bet  Ha'am  Congregarion 

(Also  the  Boards  of  the  Nonprofit  Organizations  listed  on  page  2.) 

1 1 .  Court  Admission  List  ail  courts  in  which  you  have  been  admitted  to  practice,  with  dates  of 
admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for  any 
lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which  require 
special  admission  to  practice. 

Maine  Bar  (May  3,  1973) 

U.  S.  District  Court,  District  of  Maine  (1973) 

Pennsylvania  Bar  (November  20,  1967) 

(This  membership  lapsed  on  June  1 ,  1972,  because  1  never  practiced  law  in 
Pennsylvania.) 

12.  Published  Writings  List  of  titles,  publishers,  and  dates  of  books,  articles,  reports,  or  other 
published  material  you  have  written  or  edited.  Please  supply  one  copy  of  all  published 
materia]  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of  all  speeches 
by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there  were  press  reports 
about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

Published  Writings  (See  Volume  I  of  the  notebooks  submitted  with  this 
Questionnaire) 

Judicial 

1 .  "The  Chnician  in  Court:  A  Survival  Guide  -  A  View  from  the  Bench,"  chapter.  The 
Mental  Health  Practitioner  and  the  Law:  An  Essential  Handbook  (publication  in 
early  1998,  Harvard  University  Press) 

2.  "A  Vision  of  X:  Remarks  to  New  Members  of  the  Bar,"  Bar  Admission 
Ceremonies  (October  1994),  Maine  Bar  Journal,  Vol.  10,  No.  1  (January  1995) 

3.  "One  Case,  One  Judge:  The  Single  Justice  Assignment  Project  in  the  Superior 
Coun,"  Maine  Bar  Journal,  Vol.  9,  No.  2  (March  1994) 
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4.  "An  Expanding  Role  for  Legal  Assistants?",  MS  ALA  Newsletter  (Maine  State 
Association  of  Legal  Assistants)  (November  1993) 

5.  "Disrobing  Gender  Bias  in  the  Courts,"  Legal  Times,  June  28,  1993;  reprinted  in 
Maine  Bar  Journal,  Vol.  8,  No.  6  (November  1993) 

6.  "Sentencing  Without  Resources:  A  Challenge  to  Intellectual  Honesty,"  Maine  Bar 
Journal,  Vol.  8,  No.  3  (May  1993) 

7.  "Sanctions  for  Prevailing  Defendants  in  the  Superior  Court,"  Maine  Bar  Journal, 
Vol.  7,  No.  2  (March  1992) 

8.  "The  Child  Witness  in  Sexual  Abuse  Cases  in  Maine,"  42  Maine  Law  Review  283 
(1990) 

9.  "Superior  Court  to  Implement  Changes  in  the  Scheduling  of  Civil  Trials,"  Maine 
Bar  Journal,  Vol.  4,  No.  4  (July  1989) 

10.  "How  a  Judge  Can  Survive  Discovery,"  Maine  Bar  Journal,  Vol.  4,  No.  3  (May 
1989) 

1 1 .  "Adventures  and  Reflections  of  a  New  Judge,"  Maine  Bar  Journal,  Vol.  2,  No.  6 
(November  1987) 

1 2.  "The  Guilty  Plea  and  the  Reluctant  Defendant,"  Maine  Criminal  Law  Journal,  Vol. 
1,  No.  2  (June  1986) 

Lawyer 

13.  "The  Negotiation  Process  in  Public/Private  Development  Projects:  Four 
Presumptuous  Rules  from  the  Lawyer  for  the  Developer,"  Maine  Bar  Bulletin,  Vol. 
19,  No.  1  (May  1985) 

14.  "A  Report  from  the  Consortium  on  a  Study  of  the  Future  of  the  Maine  Legal 
Profession:  A  Proposed  Agenda,"  (Distributed  at  the  winter  meeting  of  the  Maine 
State  Bar  Association,  January  1985) 

15.  "A  Study  of  the  Future  of  the  Maine  Legal  Profession,"  Maine  Bar  Bulletin,  Vol. 
18,  No.  2  (March  1984) 

16.  "President's  Column,"  Maine  Civil  Liberties: 

-"Abortion  and  the  Politicians,"  Vol.  12,  No.  1  (February  1982) 

--"Address  of  Former  MCLU  President  Kermit  Lipez  to  the  1981  Annual  Dinner  o*" 

the  Board  of  Editors  of  the  Maine  Law  Review,"  Vol.  1 1 ,  No.  3  (August 

1981)  (delivered  as  a  speech  in  May  1981) 
-Untitled,  Vol.  1 1,  No.  2  (April  1981) 
-Untitled,  Vol.  11,  No.  1  (February  1981) 
-Untitled,  Vol.  10.  No.  4  (October  1980) 

1 7 .  "The  Board  of  Environmental  Protection:  The  Need  for  Reform,"  Maine  Bar 
Bulletin,  Vol.  15,  No.  2  (March  1981) 
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Law  Student 

18.  "The  Law  of  Demonstrations:  The  Demonstrators,  The  Police,  The  Couns,"  44 
Denver  Law  Journal  499  (1967) 

19.  "Moot  Court-Exercises  in  Legal  Realism,"  Yale  Law  Report,  Vol.  12,  No.  3  (July 
1966) 

BJQgraphy 

20.  Kenneth  Curtis  of  Maine:  Profile  of  a  Governor  (Harpswell  Press,  1974) 
Reports  (I  participated  with  others  in  the  drafting  and  editing  of  these  reports.) 

2 1 .  Report  of  the  Commission  on  Gender,  Justice  and  the  Courts  (December  1996), 
Maine  Law  Review,  Vol.  49,  No.  I  (1997) 

21a.      A  Review  of  Judicial  Compensation  and  Retirement  Benefits  in  Maine  (Prepared  for 
Submission  to  the  Maine  Judicial  Compensation  Commission  by  the  Judiciary) 
(February  1996) 

22.  Report  of  the  Commission  on  the  Future  of  Maine's  Courts  (1993) 

Lectures.  Speeches  and  Other  Public  Presentations  (See  Volumes  11  and  III  of 
the  notebooks  submitted  with  this  questionnaire) 

Lgcturgs 

23.  "Appellate  Brief  Writing,"  University  of  Maine  School  of  Law,  November  1995  & 
1996 

24.  "Doctors  in  Court:  A  Survival  Guide,"  Harvard  Medical  School,  Department  of 
Continuing  Education  Liability  Prevention  Course,  December  1994,  April  1995, 
November  1995  &  1996 

25.  "Standards  of  Review,"  Maine  Supreme  Judicial  Court  Orientation  for  Law  Clerks, 
September  1996  &  1997 

26.  "Criminal  Trial  Practice,"  Criminal  Trial  Advocacy  Seminar,  University  of  Maine 
Law  School,  November  1993 

27.  Remarks  to  Supreme  Court  Law  Clerks  on  the  Perspective  of  a  Trial  Judge 
(presented  as  a  member  of  the  Superior  Court),  November  1993 

28.  "Superior  Court  Civil  Practice,"  Bridging  the  Gap  (orientation  for  new  members  of 
the  Maine  Bar),  Maine  State  Bar  Association,  January  1991,  1992  &  1993 

29.  Remarks  to  Superior  Court  Law  Clerks  on  Expectations  for  their  Work,  August 
1988,  1989  &  1990 
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30.  "Making  the  Record,"  Appellate  Advocacy  Class  (Faculty:  Judge  Frank  M.  Coffin, 
U.S.  Coun  of  Appeals  for  the  First  Circuit),  University  of  Maine  School  of  Law, 
January  1988 

3 1 .  "The  Judicial  Process,"  Taft  Seminar,  University  of  Southern  Maine,  July  1987 

Presentation.s  at  Maine  State  Bar  Association  Programs 

3  2 .       "Effective  Appellate  Advocacy,"  Maine  State  Bar  Association  Continuing  Legal 
Education  Program,  April  1997 

33.  "Presentation  of  the  Caroline  Duby  Classman  Award  to  Professor  Colleen  Khoury 
of  the  University  of  Maine  School  of  Law"  on  behalf  of  the  Women's  Law  Section 
of  the  Maine  State  Bar  Association,  Maine  State  Bar  Association  Annual  Meeting 
(January  1997),  Maine  Bar  Journal,  Vol.  12,  No.  2  (March  1997) 

34.  "View  From  the  Bench:  Not  in  My  Court!  Ethical  Concerns  of  the  Bench,"  Maine 
State  Bar  Association  Continuing  Legal  Education  Program,  March  1995 

35.  "Free  Press/Fair  Trial,"  Maine  State  Bar  Association  Annual  Meeting  (panel 
discussion),  January  1995 

36.  "View  From  the  Bench:  The  Perspective  of  a  New  Appellate  Judge,"  Maine  State 
Bar  Association  Seminar  on  Appellate  Practice,  December  1994 

37.  "The  Decision-Making  Process,"  Maine  State  Bar  Association  Seminar  on  Civil 
Practice  in  the  Superior  Coun,  June  1991 

3  8 .       "Judicial  Management  of  the  Complex  Case,"  Maine  State  Bar  Association  Seminar 
on  Business  Torts,  October  1990 

39.  "New  Court  Policies  on  Case-Flow  Management  and  Trial  Scheduling,"  Maine 
State  Bar  Association  Annual  Meeting,  January  1990 

40.  "The  Judge's  Role  in  Settlement,"  Maine  State  Bar  Association  Annual  Meeting, 
January  1989 

4 1 .  "Additional  Evidence  Under  Rules  SOB  and  80C:  Or,  Do  You  Get  a  Second  Bite  in 
Administrative  Proceedings?"  Maine  State  Bar  Association  Annual  Meeting, 
January  1988 

Other  Public  Presentations 

42.  Remarks  at  Orientation  Program  for  New  1  Ls  at  University  of  Maine  School  of 
Law,  August  1997 

43.  Notes  for  Discussion  with  Eighth  Grade  Government  Class  ai  Cape  Elizabeth 
Middle  School,  Law  Day  Program,  May  1997 

44.  "Tribute  to  Justice  Sumner  J.  Goffin,"  Cumberland  County  Bar  Association 
Memorial  Service,  November  1996 
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45.  Keynote  Speech,  Thirtieth  Anniversary  Celebration  of  Catholic  Charities  of  Maine, 
October  1996 

46.  Remarks  in  Honor  of  Judge  Edward  Rogers,  Maine  State  Bar  Association  Family 
Law  Section  Dinner,  December  1995 

47.  "Judicial  Comment  on  the  Evidence,"  Edward  Thaxter  Gignoux  Inn  of  Court 
Debate  Presentation,  November  1995  (1  was  assigned  this  side  of  the  debate) 

48.  Notes  for  Discussion  with  Advanced  Placement  Govemment  Course,  Cape 
Elizabeth  High  School,  May  1995 

49.  "Remarks  on  Topics  in  Juvenile  Justice,"  Cape  Elizabeth  Community  Coalition 
Panel  Discussion,  January  1994 

50.  Remarks,  Symposium  on  Family  Violence,  Maine  Conference  of  Judges,  October 
1993 

5 1 .  Notes  for  Discussion  with  Eighth  Grade  Class  at  Lincoln  Middle  School,  Law  Day 
Program,  May  1993 

52.  "Why  Judges  Hate  Lawyers:  Why  Lawyers  Hate  Judges,"  Cumberland  County 
Bar  Association  (panel  discussion),  September  1992 

53.  "Inti-oduction  of  Gov.  Kenneth  M.  Curtis,"  Portland  Kiwanis  Club  Luncheon, 
September  1992 

54.  "Some  Thoughts  on  Guilt,"  Congregation  Bet  Ha'am,  September  1992 

55.  "Ethics,"  Rotary  Youth  Leadership  Conference,  Bridgton  Academy,  Bridgton, 
Maine,  June  1992 

56.  "Law,  Lawyering  and  the  Legal  System:  Problems  and  Opportunities  Facing 
America,"  Presidential  Symposium  on  Law,  Haverford  College,  March  1992 

57.  "Remarks  on  the  Future  of  Maine's  Courts,"  Androscoggin  County  Bar 
Association,  February  1992 

58 .  "Ethical  Dilemmas  Faced  in  the  Practice  of  Law,"  Law  Day  Program,  Maine 
Council  of  Churches,  May  1991 

59.  "The  Judicial  Branch  of  State  Govemment,"  Windham  Rotary  Club,  November 
1989 

60.  "Social  Science  and  the  Law:  Evidentiary  Problems  in  Sex  Abuse  Cases,"  Maine 
Bar  Journal,  Vol.  5,  No.  4,  (July  1990)  (proceedings  of  a  Maine  Judicial 
Conference  panel  discussion  held  Sept.  25,  1989) 

6 1 .  "Remarks  to  New  Members  of  the  Bar,"  Bar  Admission  Ceremonies,  Portland, 
Maine,  September  1988 
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62.  "A  Judge's  Perspective  on  Probation,"  Maine  State  Probation  Officers,  April  1988 

63.  "Remarks  for  Naturalization  Ceremony,"  Kennebec  County  Courthouse,  March 
1988 

64.  Remarks,  Seminar  on  Individual  Rights  and  the  Common  Good  and  Seminar  on  the 
Challenge  to  Our  Institutions,  Maine  Humanities  Council  Conference  on  "AIDS: 
Plague,  Panic  and  the  Test  of  Human  Values,"  Augusta,  Maine,  May  1987 

65.  Remarks,  Penobscot  County  Bar  Association,  October  1985 

66.  "Clean  Air,  Dirty  Gasoline  and  the  Department  of  Environmental  Protection:  A 
Case  of  Environmental  Mis-Regulation,"  Environmental  Law  Institute  of  the 
University  of  Maine  Law  School,  November  1981 

■ludicial  Education 

67.  Introduction  to  Victim  Impact  Portion  of  the  Curriculum,  "Understanding  Sexual 
Violence:  The  Judicial  Response  to  Stranger  and  Nonstranger  Rape  and  Sexual 
Assault"  (curriculum  of  National  Judicial  Education  Program  to  Promote  Equality 
for  Women  and  Men  in  the  Courts),  Tri-State  Education  Conference  (forjudges  of 
Maine,  New  Hampshire  and  Vermont),  Bretton  Woods,  New  Hampshire,  October 
1996 

68.  Notesfordiscussionof  "The  Jury  Story,"  "Victim  Impact,"  and  the  "Evidentiary 
Issues"  portions  of  the  same  curriculum.  Faculty  Training  Institute  (forjudges  and 
judicial  educators  from  across  the  nation),  Dulles  Hyatt,  Virginia,  May  1994 

Statements  at  Hearings  before  the  .Tudiciarv  Committee  of  the  Maine 
Legislature 

69.  An  Act  to  Establish  the  Maine  Judicial  Compensation  Commission,  May  1995 

70.  Supreme  Court  Confirmation,  April  1994 

71.  Superior  Court  Reappointment  Confimiation,  May  1992 

72.  Superior  Court  Confimiation,  May  1985 

Newspaper  Articles  about  Speeches  and  Articles  (and  an  Interview) 

73.  "'Drug  War'  is  Won  at  the  Dinner  Table,"  Cape  Courier,  2/12/94  (an  account  of 
remarks  at  Cape  Elizabeth  Community  Coalition  Panel  Discussion,  January  1994) 

74.  An  Interview  with  the  Maine  Lawyer's  Review,  May  12,  1993 

75.  "Right,  Wrong  and  Agony  in  Between,"  Maine  Sunday  Telegram,  2/16/92 
(includes  a  discussion  of  the  subject  matter  of  a  speech  to  the  Maine  Council  of 
Churches  Law  Day  Program,  May  1991)  (see  no.  58  for  the  text  of  the  speech) 
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76.  "For  Justice  Lipez,  a  Sense  of  Humor  Helps,"  Maine  Sunday  Telegram,  12/2/87  (a 
story  about  an  article  in  the  Maine  Bar  Journal,  "Adventures  and  Reflections  of  a 
New  Judge,"  November  1987)  (see  no.  1 1  for  the  anicle) 

77.  "MCLU  Wrestles  with  Applying  Principles,"  Portland  Evening  Expr-es.s,  8/12/8 1 
(an  article  about  the  speech  to  the  Board  of  Editors  of  the  Maine  Law  Review,  May 
1981)  (see  no.  16  for  the  text  of  the  speech) 

Law  School  Course 

78.  Notes  for  Class  Presentations  in  Course  on  Professional  Responsibility,  University 
of  Maine  School  of  Law,  1984-85 

13.  Health  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent.  September  1997 

14.  Judicial  Office  State  (chronologically)  any  judicial  offices  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

1994-Present    Maine  Supreme  Judicial  Court  (appointed  by  Govemor  John 
McKeman  for  a  seven  year  term) 

The  Supreme  Judicial  Court  sitting  as  the  Law  Court  hears  appeals  from  the  decisions  of 
Maine's  trial  courts.  Maine  has  no  intermediate  coun  of  appeals.  Hence,  there  is  a  right  to 
appeal  to  the  Law  Court.  In  workers'  compensation  and  post-conviction  cases,  the  Law 
Court  grants  a  right  of  appeal  in  response  to  petitions  that  merit  full  appellate  review. 

1985-94  Maine  Superior  Court  (appointed  by  Govemor  Joseph  Brennan  for  a  seven 

year  term;  reappointed  by  Govemor  John  McKeman  for  a  seven  year  term) 

The  Superior  Court  is  Maine's  court  of  general  jurisdiction.  All  jury  trials  are  conducted  in 
the  Superior  Court. 

15.  Citations  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most  significant 
opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all  appellate  opinions 
where  your  decisions  were  reversed  or  where  your  judgment  was  affirmed  with  significant 
criticism  of  your  substantive  or  procedural  rulings;  and  (3)  citations  for  significant  opinions 
on  federal  or  state  constitutional  issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  listed  were  not  officially  reported,  please  provide 
copies  of  the  opinions. 

(1)        Citations  for  the  ten  most  significant  opinions  you  have  written: 

A.        Supreme  .ludicial  Court 
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Opinions  for  the  Court 

1.  Laferriere  v.  State.  697  A.2d  1301  (Me.  1997) 

2.  Glidden  v.  Belden.  684  A.2d  1306  (Me.  1996)  .      ..  „ 

3.  Miller  v.  Miller.  677  A. 2d  64  (Me.  1996) 

4.  E.  1.  Du  Pont  De  Nemours  &  Co.  v.  State  Tax  Assessor.  675  A.2d  82  (Me.  1996) 

5.  Twigg  V.  Town  of  Kennebunk.  662  A. 2d  914  (Me.  1995) 

6.  Doughty  V.  Sullivan.  661  A.2d  1 1 12  (Me.  1995) 
Concurring   Opinion 

7.  Lovely  v.  Allstate  Ins.  Co..  658  A.2d  1091  (Me.  1995) 
Dissenting    Opinions 

8.  SC  Testing  Tech..  Inc.  v.  Department  of  Envtl.  Protection.  688  A.2d  421  (Me. 
1996) 

9.  State  y.  Berube.  669  A.2d  170  (Me.  1995) 

B.         Superior  Court 

[I  have  provided  copies  of  Superior  Court  opinions  referred  to  in  the  questionnaire  because 
they  are  not  officially  reported.  These  Superior  Court  opinions  are  indexed  and  included  in 
Vol.  IV  of  the  notebooks  submitted  with  the  questionnaire.) 

10.  Camps  Newfound/Owatonna  Corp.  v.  Town  of  Harrison.  CV-92-658  (Me.  Super. 
Ct.  Mar.  2,  1994),  vacated  in  part,  655  A.2d  876  (Me.  1995),  rev'd,  1 17  S.  Ct. 
1590(1997) 

(2)        Citations  and  summary  of  all  decisions  that  were  reversed  on  appeal 

[Information  on  Law  Court  opinions  reversing  any  of  my  decisions  from  1985  to  1988  is  not 
readily  available  because  the  Court  did  not  identify  the  Superior  Court  justice  below  in  its  opinions 
until  1989.  Therefore,  I  have  relied  on  my  personal  files  to  locate  cases  from  that  1985-88  period. 
I  cannot  represent  that  the  list  is  complete.  For  the  balance  of  my  service  on  the  Superior  Court 
(from  January  1989  to  May  1994),  I  have  relied  on  a  computer  search,  and  I  believe  the  list  is 
complete.  I  have  included  in  the  questionnaire  a  cite  to  the  Law  Court  opinion  reversing  or 
modifying  my  trial  court  decision  and  a  summary  of  the  Law  Court  opinion.  I  have  included  in 
Vol.  IV  copies  of  my  trial  court  opinions  in  these  cases  if  there  are  such  opinions.  If  the  error 
involved  a  ruling  at  trial,  a  sentence  I  imposed,  or  a  bench  decision  on  a  motion,  there  is  no  written 
Superior  Court  opinion.  I  have  indicated  those  cases  in  which  there  is  no  written  opinion  with  an 
asterisk.  I  am  not  aware  of  any  Law  Court  opinions  affirming  my  judgment  with  significant 
criticism  of  substantive  or  procedural  rulings.) 
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♦Adamatic  v.  Progressive  Baking  Co..  Inc..  667  A.2d  871  (Me.  1995).  Seller  brought  an  action 
to  recover  the  contract  price,  and  buyer  counterclaimed  for  negligent  misrepresentation  and  for 
breach  of  contract.  The  jury  was  instructed  that  the  buyer  was  excused  from  the  contract  if  the 
seller  had  breached.  The  Law  Court  affirmed  but  modified  the  judgment,  finding  that  the  buyer 
could  deduct  those  damages  resulting  from  the  seller's  breach  from  the  contract  price  but  could  not 
be  excused  from  payment. 

*State  V.  Babbitt.  658  A.2d  651  (Me.  1995).  Defendant  entered  guilty  pleas  to  three  counts  of 
aggravated  heroin  trafficking.  A  sentence  was  imposed  of  twenty-five  years  with  all  but  eight 
years  suspended  and  six  years  of  probation.  The  Law  Court  vacated  one  of  the  two  judgments  of 
conviction  as  duplicative,  vacated  the  sentence  as  excessive,  and  remanded  for  resentencing. 

*State  V.  Begin.  652  A. 2d  102  (Me.  1995).  Defendant  was  charged  with  gross  sexual  assault 
pursuant  to  a  statute  prohibiting  a  defendant  from  impairing  the  victim's  power  to  control  his  or  her 
acts  by  administering  or  using  drugs  or  alcohol.  Defendant  did  not  raise  the  defense  of  voluntary 
consumption  by  the  victims,  and  the  jury  was  not  instructed  on  it.  The  Law  Coun  held  that  the 
failure  to  instruct  the  jury  on  the  voluntary  consumption  defense  was  obvious  error  even  if  the 
defendant  did  not  request  the  instruction.  The  evidence  itself  raised  the  question  whether  the 
victims*  drug  use  was  voluntary. 

*Spickler  v.  Greenberg.  644  A.2d  469  (Me.  1994).   Plaintiff  brought  an  action  under  Maine's 
civil  perjury  statute.  The  defendant's  request  for  a  jury  instruction  on  a  heightened  standard  of 
proof  was  denied.  The  defendant's  motion  for  judgment  as  a  matter  of  law,  arguing  that  the 
plaintiff  had  failed  to  establish  a  prima  facie  case  of  perjury,  was  also  denied.  The  Law  Coun 
vacated  the  judgment,  imposing  a  clear  and  convincing  standard  of  proof  in  civil  perjury  actions 
and  finding  that,  because  the  plaintiff  called  the  defendant  to  testify,  the  statutory  requirement  that 
the  perjurious  witness  be  introduced  by  an  adverse  party  was  not  satisfied. 

♦Dupuis  V.  Pierre's  Sch.  of  Beautv  Culture.  Inc..  642  A.2d  854  (Me.  1994).  Plaintiff,  a 
shareholder,  sued  a  fellow  shareholder  and  the  corporation,  alleging  that  the  defendant-shareholder 
had  breached  his  fiduciary  duty  by  taking  loans  from  the  corporation.  Plaintiff  sought  the 
dissolution  of  the  corporation  and  damages  from  the  defendant-shareholder  personally.  Her  claim 
was  denied  upon  a  finding  that  she  had  failed  to  establish  any  individual  injury.  The  Law  Court 
affirmed  the  judgment  denying  damages  but  remanded  for  further  findings  on  the  request  for 
dissolution,  determining  that  the  plaintiff  had  made  a  prima  facie  showing  ihat  the  loans  were 
improper. 

Great  Hill  Fill  &  Gravel.  Inc.  v.  Board  of  EnvtI.  Protection.  64 1  A.2d  184  (Me.  1994).  The 
Board  of  Environmental  Protection  approved  a  consent  decree  between  the  Department  of 
Environmental  Protection  and  a  sand  and  gravel  pit  operator  who  lacked  the  necessary  permit.  An 
adjoining  landowner  appealed  from  the  Board's  decision,  which  was  affirmed  in  the  Superior 
Court.  The  Law  Court  vacated  the  affirmance,  finding  that  the  appellant  lacked  standing  to 
challenge  the  consent  decree. 

♦State  V.  Hawkins.  633  A.2d  78  (Me.  1993).  Defendant,  convicted  of  three  counts  of  aggravated 
trafficking  in  cocaine,  was  sentenced  to  twenty-five  years,  with  all  but  eight  years  suspended,  and 
to  four  years  of  probation,  based  on  his  criminal  history  and  on  his  commission  of  the  charged 
conduct  while  released  on  bail.  The  Law  Coun  vacated  the  sentences  as  excessive  and  remanded 
for  resentencing. 
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Bezanson  v.  First  Nat'l  Bank  of  Boston.  633  A. 2d  75  (Me.  1993).  Bezanson  was  the  trustee  in 
bankruptcy  forTotman's,  Inc.,  sued  by  First  National  for  its  failure  to  repay  two  loans.  Although 
Totman's  asserted  the  affirmative  defense  that  the  bank  had  wrongfully  paid  one  of  those  loans  to 
unauthorized  parties,  Totman's  filed  a  bankruptcy  petition  before  the  suit  proceeded  to  trial.  Four 
years  later,  the  Superior  Court  dismissed  the  suit  for  failure  of  the  bank  to  prosecute.  Bezanson 
later  sued  the  bank  for  wrongfully  paying  the  proceeds  of  the  loan  to  an  unauthorized  person.  The 
bank's  motion  to  dismiss  on  res  judicata  grounds  was  granted  upon  a  finding  that  the  dismissal  of 
the  first  suit  for  failure  to  prosecute  was  a  valid  final  judgment  that  did  not  violate  the  automatic 
bankruptcy  stay.  The  Law  Court  vacated  the  dismissal  of  Bezanson's  suit,  finding  that  the 
dismissal  of  the  first  action  for  failure  to  prosecute  violated  the  automatic  stay  provision  of  the 
Bankruptcy  Code  and  thus  failed  to  constitute  a  valid  judgment  for  res  judicata  purposes. 

Tri-State  Rubbish.  Inc.  v.  Town  of  Gray.  632  A.2d  134  (Me.  1993).  Tri-State  Rubbish  sought 
injunctive  relief  and  a  declaratory  judgment  that  the  town's  ordinance  requiring  all  solid  waste  to  be 
disposed  of  at  a  particular  facility  violated  the  Commerce  Clause  of  the  U.S.  Constitution,  denied  it 
equal  protection,  and  violated  state  and  federal  antitrust  laws.  The  town's  summary  judgment 
motions  were  granted.  The  Law  Court  vacated  the  summary  judgment,  finding  that  the  waste  was 
an  object  of  interstate  commerce  and  that  a  substantial  issue  of  fact  existed  as  to  whether  the 
ordinance  had  a  discriminatory  effect  on  interstate  commerce  that  resulted  from  economic 
protectionism. 

First  Nat'l  Bank  of  Boston  v.  New  England  Sales.  Inc..  629  A. 2d  12.30  (Me.  1993).  A  lender 
liability  action  was  brought  by  borrowers  against  banks,  and  the  banks  instituted  a  separate  action 
for  collection  against  the  borrowers.  After  the  two  actions  were  consolidated,  the  banks  obtained 
an  ex  parte  order  permitting  trustee  process  against  some  of  the  borrowers'  propeny.  The  Law 
Court  divided  evenly  over  the  finding  that  funds  held  in  trust  by  the  trustees  for  the  borrowers 
were  subject  to  attachment  by  trustee  process.  The  Law  Court  held,  however,  that  the  finding  that 
the  trustees  had  a  duty  to  stop  payment  on  a  check  that  was  issued  before  the  service  of  trustee 
summons  was  erroneous,  and  it  modified  the  judgment  accordingly. 

*Ford  New  Holland.  Inc.  v.  Thompson  Mach..  Inc..  617  A.2d  540  (Me.  1992).  Plaintiff 
obtained  a  purchase  money  security  interest  in  all  of  the  defendant's  unpaid-for  inventory.  When 
the  plaintiff  sought  to  enforce  its  interest,  the  defendant  denied  it  access  to  the  equipment  subject  to 
its  interest.  The  plaintiffs  morion  for  replevin  and  bond  was  granted  and  the  plaintiff  was  ordered 
to  post  a  nonsurety  bond.  The  Law  Court  vacated  the  order  of  replevin  and  bond,  finding  that  the 
plaintiff's  failure  to  provide  sufficient  surety  for  the  bond  rendered  that  bond  insufficient. 

♦State  V.  Fournier.  617  A.2d  998  (Me.  1992).  Defendant  appealed  from  the  judgments  of 
conviction  entered  on  fifteen  counts  of  theft  by  receiving  stolen  property.  The  Law  Court  modified 
the  judgment  to  reflect  one  single  conviction  of  aggravated  theft  by  receiving  and  remanded  for 
resentencing. 

Palermo  v.  Aetna  Cas.  &  Sur.  Co..  606  A.2d  797  (Me.  1992).  Plaintiff  sued  her  insurance 
company  for  breach  of  contract  ba.sed  on  its  denial  of  uninsured  motorist  coverage.  Defendant's 
motion  for  summary  judgment  was  granted  upon  a  finding  that  the  statute  of  limitations  had 
expired.  The  Law  Court  vacated  the  summary  judgment,  finding  that  the  cause  of  action  did  not 
accrue  until  the  defendant  denied  the  plaintiff's  request  for  benefits. 

♦Hatch  V.  Hatch.  596  A.2d  1006  (Me.  1991).  Plaintiff's  request  for  findings  of  fact  and 
conclusions  of  law  in  a  divorce  action  in  the  District  Court  was  denied  as  untimely.  Although  that 
decision  was  found  to  be  erroneous  in  the  Superior  Court,  it  was  deemed  harmless.  The  Law 
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Court  vacated  the  affirmance,  finding  that  because  the  plaintiff  challenged  the  District  Coun's 
property  division,  the  lack  of  findings  was  not  harmless. 

Steams  v.  Emerv-Waterhouse  Co..  596  A.2d  72  (Me.  1991).  A  former  employee  won  a  damage 
award  for  breach  of  an  oral  employment  contract  for  a  definite  term  of  greater  than  one  year.  The 
former  employer  was  held  to  be  estopped  from  assening  a  Statute  of  Frauds  defense  because  of  the 
former  employee's  detrimental  reliance  on  the  oral  contract.  The  Law  Coun  vacated  the  judgment, 
holding  that  an  employee  may  avoid  the  Statute  of  Frauds  and  recover  pursuant  to  an  oral  contract 
only  if  fraud  is  demonstrated  on  the  part  of  the  employer  and  not  on  the  basis  of  promissory 
estoppel  or  part  performance. 

Szelenyi  v.  Morse.  Pavson  &  Noyes  Ins..  594  A.2d  1092  (Me.  1991).  An  insured  physician 
brought  an  action  against  an  insurance  agent  to  recover  for  failure  to  advise  the  insured  of  the 
consequences  of  underinsurance  and  the  failure  to  procure  adequate  insurance.  Judgment  was 
entered  on  a  jury  verdict  in  favor  of  the  insured  physician.  The  Law  Court  vacated  the  judgment, 
holding  that  the  insurance  agent  owed  no  duty  to  advise  the  insured  or  to  give  information  to  him 
as  to  the  adequacy  of  professional  liability  coverage. 

Damariscotta  Bank  &  Trust  v.  Jones.  584  A.2d  1261  (Me.  1991).  A  summary  judgment  was 
entered  foreclosing  the  mongage  on  a  property  and  ordering  its  sale  and  the  disposition  of 
proceeds.  The  Law  Court  vacated  the  summary  judgment  in  part,  on  the  ground  that  the 
determination  of  the  amount  due  on  the  junior  mortgages  was  not  supported  by  the  evidence. 

Hewitt  V.  Bahmueller.  584  A.2d  664  (Me.  1991).  The  plaintiff  brought  a  personal  injury 
negligence  action  against  several  defendants,  some  of  whom  settied  out  of  court.  Following  a  jury 
verdict  in  favor  of  the  plaintiff,  she  was  awarded  the  costs  she  incurred  in  pursuing  her  claims 
against  the  nonsettling  defendants,  but  the  nonsettling  defendants  were  allowed  none  of  their  own 
costs  on  their  successful  cross-claim  again.st  a  .settling  defendant.  The  Law  Court  vacated  that 
portion  of  the  judgment  relating  to  the  apportionment  of  costs,  holding  that  the  nonsettling 
defendants  were  entitled  to  the  costs  they  incurred  in  pursuing  their  cross-claim  against  the  settling 
defendant. 

♦State  V.  Mattel.  568  A.2d  510  (Me.  1989).  A  judgment  was  entered  on  a  jury  verdict  finding  the 
defendant  guilty  of  operating  a  motor  vehicle  while  a  habitual  offender.  The  Law  Court  vacated  the 
judgment,  finding  that  there  was  insufficient  evidence  to  support  the  conviction  where  the  State  had 
failed  to  establish  that  the  defendant's  name  and  date  of  birth  were  the  same  as  that  of  the  habitual 
motor  vehicle  offender  whose  privilege  to  operate  a  vehicle  had  been  revoked. 

Lessard  v.  Metropolitan  Life  Ins.  Co..  568  A. 2d  491  (Me.  1989).  The  beneficiaries  under  a  group 
disability  policy  brought  an  action  against  an  insurer  challenging  the  insurer's  practice  of  recouping 
overpayments  created  by  the  award  of  retroactive  social  security  disability  income  benefits  by 
withholding  future  benefits  that  would  otherwise  be  due  under  the  plan.  A  summary  judgment  was 
granted  in  favor  of  the  insurer  on  all  eight  counts.  The  Law  Court  vacated  the  summary  judgment 
on  one  count  only,  holding  that  pursuant  to  the  relevant  jurisdiction's  rules  of  contract  construction 
the  insurer  had  breached  the  group  insurance  contract  by  recouping  the  overpayments. 

Barter  v.  Boothbav/Boothbav  Harbor  Community  Sch.  Dist..  564  A.2d  766  (Me.  1989).  A  high 
school  student  brought  an  action  against  the  school  district,  school  committee  and  principal  for 
their  refusal  to  permit  her  to  graduate.  The  action  was  dismis.sed  by  the  presiding  justice.  The 
student  later  filed  a  second  complaint  against  the  same  parties  in  which  she  pleaded  different  facts 
and  sought  damages  pursuant  to  42  U.S.C.  §  1983.   The  defendants'  motion  to  dismiss  on  the 

16 


686 


grounds  of  res  judicata  was  denied,  and  a  judgment  was  later  entered  on  a  jury  verdict  in  favor  of 
the  student.  The  Law  Court  vacated  the  judgment,  holding  that  the  second  suit  was  precluded  by 
the  res  judicata  effect  of  the  final  judgment  in  the  first  lawsuit  between  the  same  parties  involving 
the  defendants'  refusal  to  permit  the  student  to  graduate. 

*State  v.  Bums.  560  A.2d  568  (Me.  1989).  A  judgment  was  entered  on  a  jury  verdict  finding  the 
defendant  guilty  of  unlawful  sexual  contact  and  assault.  The  Law  Court  vacated  the  portion  of  the 
judgment  charging  unlawful  sexual  contact,  on  the  ground  that  it  was  obvious  error  to  instruct  the 
jury  on  the  definition  of  unlawful  sexual  contact  provided  in  a  1985  amendment  to  the  relevant 
statute,  rather  than  on  the  narrower  definition  provided  in  the  statute  in  force  at  the  time  of  the 
alleged  offense. 

♦Daniel  v.  Ouellette.  560  A. 2d  566  (Me.  1989).  Following  a  jury  verdict  finding  that  the 
defendant  motorist  in  a  personal  injury  action  was  not  negligent,  the  plaintiffs'  motions  for  a  new 
trial  were  granted.  The  retrial  resulted  in  a  judgment  in  favor  of  the  plaintiffs,  and  the  defendant 
motorist  appealed.  Holding  that  whether  a  plaintiffs  failure  to  yield  the  right-of-way  to  the 
defendant  was  the  sole  cause  of  the  accident  was  a  question  for  the  jury,  the  Law  Court  vacated  the 
subsequent  adverse  judgment  and  remanded  with  instructions  that  the  order  granting  the  new  trial 
be  vacated  and  that  the  original  jury  verdict  be  reinstated. 

Hall  V.  Town  of  Kittery.  556  A. 2d  662  (Me.  1989).  The  plaintiffs  brought  a  negligence  action 
against  the  defendants  (the  town  and  its  police  officer)  for  personal  injuries  sustained  in  a  collision 
with  a  police  cruiser.  The  defendants  moved  for  summary  judgment  on  the  ground  that  the 
plaintiffs  had  failed  to  comply  with  the  notice  of  claim  requirements  pursuant  to  the  Maine  Tort 
Claims  Act.  The  motion  was  denied  on  the  basis  that  the  plaintiffs  had  substantially  complied  with 
the  statutory  notice  requirement  by  providing  a  written  statement  to  an  insurance  adjuster,  and 
judgment  was  later  entered  for  the  plaintiffs  after  a  trial.  The  Law  Coun  vacated  the  judgment, 
holding  that  there  was  no  substantial  compliance  with  the  statutory  notice  requirement. 

♦Gordon  v.  Bowden.  553  A.2d  665  (Me.  1989).  After  the  defendant  was  found  in  contempt  for 
failing  to  pay  on  a  money  judgment  as  ordered,  the  District  Court  sentenced_him  to  ten  days  in  jail 
but  stayed  commitment  of  that  sentence  on  the  condition  that  the  defendant  make  partial  payments 
on  the  money  judgment.  The  defendant's  appeal  to  the  Superior  Court  was  dismissed  due  to  his 
failure  to  provide  an  adequate  record  for  review.  The  Law  Court  vacated  the  District  Court 
judgment,  holding  that  the  conditional  sanction  imposed  by  the  District  Coun  for  alleged  contempt 
was  punitive  and  that  the  District  Court's  failure  to  comply  with  Maine  Rule  of  Criminal  Procedure 
42  violated  the  defendant's  due  process  rights. 

Baffer  v.  Department  of  Human  Serv..  553  A. 2d  659  (Me.  1989).  Applicant  appealed  his  denial 
of  a  license  to  operate'a  foster  home  by  a  Depanment  of  Human  Services  hearing  officer.  That 
decision  was  affirmed  by  the  Superior  Court.  The  Law  Coun  vacated  and  remanded,  on  the 
ground  that  the  hearing  officer  improperly  denied  the  applicant  a  de  novo  review  of  the  evidence  by 
deferring  to  the  discretion  of  Department  employees  who  were  acting  without  the  final  authority  of 
the  Commissioner. 

Tmsiani  v.  Cumberland  and  York  Distribs..  Inc..  538  A.2d  258  (Me.  1988).  Plaintiffs  won  a  jury 
verdict  in  a  negligence  action  against  a  beer  and  wine  distributor  for  damages  sustained  in  a  car 
accident  caused  by  the  distributor's  employee  as  he  was  on  his  way  home  ft^om  the  company's 
holiday  party.  The  Law  Court  vacated  the  judgment,  holding  that  the  defendant  owed  no  duty  to 
plaintiffs  to  exercise  reasonable  care  by  preventing  its  employee  from  driving.  The  employee  had 
consumed  self-supplied  liquor  at  the  company's  party,  and  he  was  not  visibly  intoxicated. 
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Knoppers  v.  Rumford  Community  Hosp..  531  A.2d  1276  (Me.  1987).  A  salaried  physician 
brought  an  action  against  the  hospital  seeking  to  recoup  withheld  wages  pursuant  to  a  statute 
providing  for  weekly  payment  of  wages.  A  judgment  was  entered  in  favor  of  the  physician.  The 
Law  Court  vacated  the  judgment,  holding  that  the  physician  was  not  an  "employee",  within  the 
meaning  of  the  statute. 

♦Jourdain  v.  Dineen.  527  A.2d  1304  (Me.  1987).  A  judgment  was  entered  on  a  jury  verdict 
against  an  attorney,  finding  that  the  attorney  had  committed  legal  malpractice  and  was  guilty  of 
fraud  during  the  course  of  his  representation  of  the  plaintiffs.  The  Law  Court  vacated  the  portion 
of  the  judgment  based  on  fraud,  holding  that  evidence  of  pecuniary  loss  is  an  essential  element  of  a 
firaud  action,  and  that  the  plaintiffs  had  presented  no  evidence  of  such  loss. 

State  v.  Stevens.  510  A.2d  1070  (Me.  1986).  An  indictment  charging  an  adult  woman  with 
unlawful  sexual  contact  with  a  boy  was  dismissed  because  the  Legislature's  intent  in  enacting  the 
relevant  statute  was  to  afford  protection  to  females  only.  The  Law  Court  vacated  the  dismis^d, 
holding  that  the  drafter's  comments  relied  upon  by  the  court  created  no  contextual  impediment  to  an 
application  of  the  statute's  plain  language,  which  was  gender- neutral. 

(3)        Citations  for  significant  opinions  on  federal  or  state  constitutional  issues 

A.        Maine  Supreme  .ludicial  Court     (1994.present) 
Shadan  v.  Town  of  Skowhegan.  1997  ME  187,  --  A.2d  --  (1997  WL  530958) 
McNaughton  v.  Kelsev.  1997  ME  182,  698  A.2d  1049  (Me.  1997) 

Dalev  V.  Commissioner.  Dep't  of  Marine  Resources.  1997  ME  183,  698  A.2d  1053  (Me.  1997) 
Laferriere  V.  State.  1997  ME  169.  697  A.2d  1301  (Me.  1997)  ^  ■ . . 

Rov  V.  Bucklev.  1997  ME  155.  698  A.2d  497  (Me.  1997) 
State  V.  Richard.  1997  ME  144,  697  A.2d  410  (Me.  1997) 
In  re  Joseph  C.  1997  ME  143,  696  A.2d  1098  (Me.  1997) 
Swanson  v.  Roman  Catholic  Bishop.  1997  ME  63,  692  A.2d  441  (Me.  1997) 
State  V.  Stade.  683  A.2d  164  (Me.  1996) 
State  V.  Hunt.  682  A.2d  690  (Me.  1996) 
State  V.  O'Connor.  68 1  A.2d  475  (Me.  1 996) 
Miller  V.Miller.  677  A.2d  64  (Me.  1996) 

E.  I.  Du  Pont  De  Nemours  &  Co.  v.  State  Tax  Assessor.  675  A.2d  82  (Me.  1996) 
State  V.  Wilson.  671  A.2d  958  (Me.  1996) 
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State  V.  Wilson.  669  A.2d  766  (Me.  1996) 

City  of  Rockland  v.  Winchenbaugh.  667  A.2d  602  (Me.  1995)  • 

IBM  Credit  Corp.  v.  Citv  of  Bath.  665  A. 2d  663  (Me.  1995) 

B.        Maine  Superior  Court     (1985-1994) 

Camps  Newfound/Owatonna  Corp.  v.  Town  of  Harrison.  CV-92-658  (Me.  Super.  Ct.  Mar.  2, 
1994),  vacated  in  part,  655  A.2d  876  (Me.  1995),  rev'd,  117  S.  Ct.  1590  (1997).  (See  Superior 
Court  opinion  no.  1  in  Vol.  IV  of  the  notebooks  submitted  with  this  questionnaire.) 

Planche  v.  Town  of  Cumberiand.  CV-93-252  (Me.  Super.  Ct.  Jan.  12,  1994) 

Citv  of  Portland  v.  McKeman.  CV-93-54  (Me.  Super.  Ct.  Oct.  25,  1993) 

Aboud  V.  Diamond.  CV-93-817  (Me.  Super.  Ct.  Aug.  11,  1993) 

Gorham  v.  Town  of  Cape  Elizabeth.  CV-89-1490  (Me.  Super.  Ct.  Nov.  22,  1991),  aff'd.  625 
A.2d  898  (Me.  1993) 

State  V.  Paul.  CR-89-363  (Me.  Super.  Ct.  Dec.  12,  1990) 

Pottle  V.  Central  Maine  Power  Co..  CV-87-62  (Me.  Super.  Ct.  June  5,  1989) 

Harvis  v.  Board  of  Trustees  of  the  Univ.  of  Illinois.  CV-88-95  (Me.  Super.  Ct.  May  10,  1989) 

State  V.  Walsh.  CR-88-1957  (Me.  Super  Ct.  Feb.  9,  1989) 

State  v.  Doucette.  CR-87-823  (Me.  Super.  Ct.  Aug.  25.  1987) 

State  v.  Sowerbv.  CV-84-345  (Me.  Super.  Ct.  Aug.  5,  1987) 

Norris  v.  State.  CR-85-601  (Me.  Super.  Ct.  July  10,  1987),  aff'd.  541  A.2d  926  (Me.  1988) 

State  v.  Hubner.  CR-84-1506  (Me.  Super.  Ct.  Jan.  27,  1987) 

Town  of  Kittery  v.  Dineen.  CV-85-306  (Me.  Super.  Ct.  Dec.  22,  1986) 

Lessard  v.  Metropolitan  Life  Ins.  Co..  CV-83-101  (Me.  Super.  Ct.  Oct.  17,  1986),  vacated  in 
part,  568  A.2d  491  (Me.  1989) 

16.       Public  Office  State  (chronologically)  any  public  offices  you  have  held,  other  than  judicial 
offices,  including  the  terms  of  service  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologically)  any  unsuccessful  candidacies  for  elective  public  office. 

None. 
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17.       Legal  Career 

a.         Describe  chronologically  your  law  practice  and  experience  after  graduation  from 
law  school  including: 

1 .  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you  were  a  clerk; 

1967  (summer)  After  graduating  from  law  school  in  June  1967  and  taking  the  bar 

examination  in  Pennsylvania,  1  spent  approximately  six  weeks  as  an 
unpaid  law  clerk  to  my  father,  Abraham  H.  Lipez,  a  Court  of 
Common  Pleas  Judge  in  Pennsylvania  (the  Coun  of  Common  Pleas 
is  Pennsylvania's  court  of  general  jurisdiction).  The  clerkship 
fulfilled  an  experience  requirement  that  was  a  condition  of  admission 
to  the  Pennsylvania  Bar. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

June  1973- 

Feb.  1975  I  practiced  law  alone  at  85  Exchange  Street,  Ponland,  Maine. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the  nature 
of  your  connection  with  each; 

1967-68  Staff  Attorney,  U.  S.  Department  of  Justice  Employment  Program 

for  Honor  Law  Graduates,  Civil  Rights  Division,  Washington,  DC 
20530 

In  my  year  with  the  Civil  Rights  Division  of  the  Department  of 
Justice  (September  1967-September  1968),  L  worked  primarily  on 
the  preparation  and  litigation  of  school  desegregation  and 
employment  discrimination  cases  in  Tennessee  and  Kentucky.  This 
work  included  extensive  fact  gathering  and  the  preparation  of 
memoranda  setting  forth  the  factual  and  legal  bases  for  filing 
lawsuits.  I  also  prepared  trial  memoranda  and  panicipated  in  a 
desegregation  trial  involving  the  statewide  system  of  the  University 
of  Tennessee. 

1968-71  Special  Assistant  and  Legal  Counsel,  Governor  Kenneth  M.  Curtis, 

One  State  House  Station,  Augusta  Complex-Capitol  Building, 
Augusta,  ME  04333-0001 

In  September  1968, 1  joined  the  staff  of  Governor  Kenneth  M. 
Curtis  of  Maine.  I  held  the  following  positions,  each  for  a  period  of 
approximately  one  year:  Special  Assistant-responsible  for 
development  of  legislative  program  and  legislative  liaison;  Press 
Secretary-responsible  for  all  speechwriting  and  press  work; 
Administrative  Assistant-responsible  for  overall  operation  of 
Governor's  office.  While  performing  these  duties,  I  also  served  as 
the  Governor's  legal  counsel. 
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1971-72  Legislative  Aide,  U.S.  Senator  Edmund  S.  Muskie,  115  Old  Senate 

Office  Building,  Washington,  DC  20510 

In  December  197 1 , 1  left  the  staff  of  Governor  Curtis-  to  join  the 
staff  of  Senator  Edmund  S.  Muskie  in  Washington,  DC.  I  worked 
primarily  on  the  development  of  domestic  policy  positions.  I 
prepared  public  statements  and  policy  and  briefing  papers  and 
worked  with  task  forces  on  tax,  pension  and  welfare  reform. 

1972  (October)  Congressional  Campaign  Staff,  State  Senator  Elmer  Violette,  One 

Main  Street,  Bangor,  ME  04401 

After  leaving  the  staff  of  Sen.  Muskie  in  the  fall  of  1972, 1  spent  a 
month  working  for  state  Senator  Elmer  Violette  in  his  congressional 
campaign  in  Maine's  Second  District  handling  press  work  and 
speechwriting. 

1975-85  Panner,  Curtis,  Thaxter,  Lipez,  Stevens,  Broder  &  Micoleau,  One 

Canal  Plaza,  Ponland,  ME  04101 

I  founded  this  law  firm  with  three  friends  in  February  1975.  During 
my  ten  years  with  the  firm  we  grew  in  size  to  eleven  attorneys.  The 
firm  now  has  nineteen  attorneys. 

1985-94  Maine  Superior  Court,  P.O.  Box  287,  Ponland,  ME  041 12-0287 

I  served  as  a  trial  judge  for  nine  years  on  Maine's  court  of  general 
jurisdiction. 

1994-present  Maine  Supreme  Judicial  Court,  P.O.  Box  368,  Portland,  ME 

04112-0368 

I  am  now  in  my  fourth  year  as  an  Associate  Justice  on  Maine's 
Supreme  Judicial  Court. 

b.  1.         What  has  been  the  general  character  of  your  law  practice,  dividing  it  into 

periods  with  dates  if  its  character  has  changed  over  the  years? 

Solo  Practitioner 

From  June  1973  to  February  1975, 1  maintained  a  solo  law  practice  in  Ponland,  Maine. 
During  that  time  I  handled  the  wide  variety  of  matters  typical  of  a  beginning  law  practice. 
These  matters  included  coun-appointed  ca.ses  in  the  Disunct  and  Superior  Couns,  where  I 
participated  in  suppression  and  probable  cause  hearings,  argued  motions  to  dismiss, 
handled  juvenile  dispositions,  represented  defendants  at  Rule  1 1  proceedings,  and 
conducted  a  felony  jury  trial.  I  tried  cases  in  the  Administrative  Court,  defending 
proprietors  of  variety  stores  and  restaurants  against  charges  of  violating  the  state's  liquor 
laws,  i  also  handled  workers'  compensation  cases,  unemployment  compensation  appeals, 
and  zoning  cases.  I  chaired  fact-finding  panels  in  public  employee  labor  disputes  and 
defended  college  students  in  university  disciplinary  proceedings.  I  pursued  collections, 
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handled  divorces,  drafted  wills  and  contracts,  and  advised  a  condominium  association.  I 
also  drafted  legislation  relating  to  energy  and  labor  issues  and  served  as  Special  Counsel  to 
the  Maine  State  Housing  Authority,  with  responsibility  for  drafting  the  rules  and 
regulations  for  a  new  program  to  regulate  the  mobile  home  and  modular  housing  industry 
in  Maine. 

Law  Firm 

From  February  1975  to  June  1985, 1  was  a  partner  in  the  Portland  law  firm  that  I  founded 
with  three  other  attorneys.  The  firm  engaged  in  a  general  practice.  I  did  some  litigation 
work  that  included  drafting  complaints,  arguing  motions,  participating  in  pretrial 
conferences,  conducting  discovery,  and  supervising  such  work  by  associates. 

I  devoted  most  of  my  time  to  administrative  law  cases  and  real  estate  transactions.  This 
administrative  practice  involved  the  representation  of  clients  before  government  agencies 
and  quasi-judicial  boards  at  the  federal,  state,  and  local  levels.  At  the  federal  level  I  worked 
with  clients  developing  projects  pursuant  to  the  housing  and  community  development 
programs  of  the  Department  of  Housing  and  Urban  Development.  1  worked  on  the  appeal 
of  an  export  license  denial  by  the  Department  of  Commerce  and  secured  permits  from  the 
Army  Corps  of  Engineers.  I  defended  a  client  against  charges  of  violations  of  the  Clean 
Air  Act  brought  by  the  Environmental  Protection  Agency  and  secured  Environmental 
Protection  Agency  approval  of  amendments  to  Maine's  State  Implementation  Plan  under  the 
Clean  Air  Act. 

At  the  state  level,  I  worked  extensively  with  the  Maine  State  Housing  Authority  in  assisting 
clients  to  develop  housing  projects  for  low-income  elderiy  and  families.  This  housing 
work  required  me  to  negotiate  and  draft  many  kinds  of  contracts  and  Financing  documents 
and  handle  complex  closings  with  construction  and  permanent  lenders. 

I  handled  numerous  permitting  cases  before  the  State's  Board  of  Environmental  Protection, 
and  I  also  worked  with  the  Public  Utilities  Commission,  the  Bureau  of  Insurance,  the 
Bureau  of  Purchases,  the  Office  of  Energy  Resources,  the  Department  of  Human  Services, 
and  other  state  agencies  on  a  wide  variety  of  regulatory  and  governmental  matters. 

At  the  local  level,  I  represented  clients  before  zoning  boards  of  appeal,  planning  boards  and 
city  councils  throughout  the  state.  This  work  usually  involved  residential  or  commercial 
development  proposals  that  required  zone  changes  or  approvals  under  zoning,  site-plan  or 
subdivision  ordinances.  I  represented  citizens  of  Freeport  in  opposing  the  proposal  of 
McDonald's  to  establish  a  restaurant  on  Main  Sti-eet.  I  represented  the  developer  of  the  One 
City  Center  complex  constructed  on  the  Golden  Triangle  in  Portland,  a  prime  piece  of 
downtown  real  estate  that  the  city  had  been  trying  to  develop  for  years. 

Maine  Superior  Court 

From  June  1985  to  May  1994, 1  served  as  a  Superior  Court  justice.  I  conducted  well  over 
three  hundred  criminal  and  civil  jury  trials.  The  criminal  trials  dealt  with  the  entire  range  of 
criminal  offenses,  from  Class  E  to  murder.  The  civil  trials  ranged  from  simple  contract 
disputes  and  automobile  accident  cases  to  complex  business  disputes,  defamation  actions, 
and  lender  liability  claims.  The  dollars  at  stake  ranged  from  hundreds  to  millions. 
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This  jury  trial  work  required  a  command  of  the  rules  of  evidence  and  the  ability  to  apply 
them  quickly.  It  also  required  the  swift  formulation  of  jury  instructions  tailored  to  the 
specific  law  of  the  case.  This  skill  was  particularly  important  in  civil  cases  because  the 
relevant  law  is  often  too  complex  and  variable  to  explain  with  standard  jury  instructions.  I 
always  prepared  a  written  copy  of  my  law  of  the  case  instructions  to  share  with  counsel 
before  charging  the  jury.  This  practice  was  unusual  in  the  Superior  Court  at  that  time. 

I  wrote  hundreds  of  decisions  of  varying  length  as  a  result  of  many  civil  non-jury  trials, 
post-trial  mouons  in  jury  trials,  and  the  Superior  Court's  extensive  motion  and  intermediate 
appellate  responsibilities  in  both  criminal  and  civil  matters.  The  non-jury  trials  included 
divorce  actions,  boundary  disputes,  preliminary  injunction  hearings,  claims  for  unpaid 
wages,  employee  terminations,  easement  disputes,  contract  disputes,  environmental 
enforcement  actions,  and  partition  proceedings.  A  civil  motion  day  typically  included 
discovery  disputes,  motions  to  set  aside  entries  of  default  or  to  vacate  default  judgments, 
requests  for  summary  judgment  or  dismissal,  and  appeals  from  District  Court  decisions  or 
the  decisions  of  local  and  state  administrative  agencies.  A  criminal  motion  day  included 
discovery  disputes,  demands  for  the  identity  of  an  informant,  motions  to  dismiss,  motions 
to  suppress,  and  post-conviction  petitions.  I  also  had  to  impose  many  sentences  in  criminal 
cases. 

Maine  Supreme  Judicial  Court 

From  May  1994  to  the  present,  1  have  served  as  a  member  of  the  Maine  Supreme  Judicial 
Court.  Sitting  as  the  "Law  Court,"  my  six  colleagues  and  I  hear  and  decide  appeals  from 
the  decisions  of  Maine's  trial  courts.  During  a  typical  monthly  term,  we  devote  four 
consecutive  days  to  oral  arguments  at  the  beginning  of  the  month,  hearing  five  cases  each 
day  and  making  tentative  decisions  on  those  cases  after  the  arguments.  We  confer  on  two 
other  days  during  the  month  to  make  decisions  on  cases  that  have  not  been  argued  ("on 
briefs"  cases).  We  generally  deal  with  twelve  such  cases  each  day.  My  preparation  for 
deciding  the  argued  and  "on  briefs"  cases  involves  reading  many  hundreds  of  pages  of 
briefs,  memoranda,  and  documents  each  month. 

We  are  also  responsible  for  reviewing  petitions  from  decisions  of  the  Workers' 
Compensation  Board,  or  its  hearing  officers,  to  determine  if  a  right  of  appeal  should  be 
granted.  We  follow  a  similar  procedure  in  handling  petitions  for  post-conviction  review 
from  defendants  who  have  been  convicted  of  crimes  and  denied  post-conviction  relief  in  the 
Superior  Court. 

In  addition,  I  work  with  two  of  my  six  colleagues  on  a  Sentence  Review  Panel,  reviewing 
petitions  for  relief  from  sentences  imposed  in  the  Superior  Court.  We  must  decide  if  the 
sentence  appeal  merits  consideration  by  the  full  Law  Court.  As  a  single  justice,  I  handle 
bar  disciplinary  matters  involving  allegations  of  professional  misconduct  against  attorneys. 

We  are  responsible  for  writing  decisions  on  the  cases  assigned  to  us  on  a  random  basis  by 
the  Chief  Justice.  I  have  written  many  published  decisions  for  the  Court  and  many 
unpubhshed  memoranda  of  decision.  I  have  also  written  some  dissents  and  concurrences. 
Although  the  writing  of  such  opinions  is  the  most  visible  work  of  an  appellate  judge,  the 
collaboration  with  colleagues  in  the  preparation  of  opinions  is  equally  important  work.  We 
circulate  our  draft  opinions  to  each  other,  comment  on  them,  and  suggest  language  for 
inclusion  in  the  opinion.  This  process  requires  an  ability  to  give  and  receive  advice 
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constructively.  That  collective  process  also  requires  each  member  of  the  court  to  contribute 
an  informed  and  independent  voice  to  the  dialogue. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  tf  ?my,  in  which 
you  have  specialized. 

When  I  was  a  solo  practitioner,  my  clients  were  primarily  individuals  with  the  variety  of 
legal  problems  set  forth  in  my  description  of  my  solo  practice.  When  I  practiced  with  my 
law  firm,  my  clients  were  primarily  small  businesses  involved  in  a  wide  variety  of 
development  projects.  These  projects  required  me  to  deal  with  administrative  law  and  real 
estate  issues.  I  also  represented  a  large  corporation  on  environmental  law  matters. 

c.  1.         Did  you  appear  in  court  frequentiy,  occasionally,  or  not  at  all?  If  the 

frequency  of  your  appearances  in  court  varied,  describe  each  such  variance, 
giving  dates. 

I  appeared  occasionally  in  coun.  I  appeared  regularly  before  government  agencies  and 
quasi-judicial  boards  throughout  my  years  in  private  practice. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts  -  3% 

(b)  state  courts  of  record  -  22% 

(c)  other  courts  (government  agencies  and  quasi-judicial  boards)  -  75% 

3 .  What  percentage  of  your  litigation  was: 

(a)  civil  -  90%* 

(b)  criminal  - 10% 

*I  include  in  this  civil  percentage  my  work  on  administrative  law  matters 
before  government  agencies  and  quasi-judicial  boards. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole  counsel, 
chief  counsel,  or  associate  counsel. 

I  tried  two  cases  to  judgment  in  our  state  courts.  I  was  sole  counsel  for  one  and  chief 
counsel  for  the  other.  I  presented  approximately  fifty  cases  to  government  agencies  and 
quasi-judicial  boards. 

5.  What  percentage  of  these  trials  was: 

(a)  jury-  1% 

(b)  non-jury  -  99%* 

*1  include  in  the  non-jury  total  the  administrative  law  matters. 

18.       Litigation  Describe  the  ten  most  significant  litigated  matters  which  you  personally  handled. 
Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  tiie  case.  Also  state  as  to  each  case: 

(a)        the  date  of  representation; 
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(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the  case 
was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 

There  are  many  similarities  between  administrative  hearings  and  trials  involving  the 
development  of  a  case  strategy,  the  preparation  of  witnesses,  the  presentation  of  evidence, 
the  cross-examination  of  witnesses,  and  advocacy.  Therefore,  1  have  divided  my  summary 
of  ten  significant  litigated  matters  between  court  proceedings  and  administrative  law 
proceedings. 

Court  Proceedings 

1 .  State  v.  Joanne  M.  Lambert.  Docket  No.  8022,  District  Five,  Division  of  Southern 
Cumberland  (1973) 

On  the  night  of  October  26,  1973,  Joanne  Lamben  allegedly  threw  hot  water  in  the 
face  of  a  Portland  patrolman  who  was  in  her  kitchen  attempting  to  arrest  an  escapee 
from  the  Boys  Training  Center.  She  was  charged  with  aggravated  assault  and 
battery  on  a  police  officer,  a  felony.  The  case  generated  considerable  local  publicity 
because  Mrs.  Lambert  lived  in  Kennedy  Park,  a  low  income  housing  development 
in  Portland  where  there  were  tensions  between  residents  and  local  police.  After  a 
probable  cause  hearing  on  December  10  and  December  28,  1973,  the  judge  found 
no  probable  cause  and  dismis.sed  the  charge.  Mrs.  Lambert  was  never  indicted  on 
the  charge. 

Judge:  Hon.  Bemard  Devine,  Maine  District  Coun;  Opposing  Attorney:  Peter 
Plumb,  former  Assistant  County  Attorney,  75  Pearl  St.,  P.O.  Box  9785,  Portland, 
ME  04104-5085,  (207)  773-5651. 

2 .  State  V.  Helen  Vincent.  CR  74- 1 290  (Cumberland)  ( 1 974)  . 

In  1974,  Helen  Vincent  was  charged  with  aggravated  assault  and  battery  against  her 
husband.  He  claimed  that  she  had  purposely  struck  him  with  her  car.  She  was 
distraught  over  the  accusation,  insisting  that  her  husband  had  foolishly  tried  to  stop 
her  from  leaving  the  scene  of  a  domestic  dispute  by  placing  himself  in  front  of  the 
car  as  she  drove  away.  The  police  and  some  fellow  workers  supponed  his  story. 
After  a  jury  trial  in  the  Superior  Court,  the  jury  found  Mrs.  Vincent  guilty  of  simple 
assault,  and  she  received  a  fine  of  $100.  She  and  her  children  were  pleased  with 
the  result,  having  feared  a  much  harsher  outcome.  This  case  was  my  only  jury 
trial. 

Judge:  Edward  Stem  (deceased);  Opposing  Attorney:  James  Connellan,  Assistant 
County  Attorney  (deceased). 

3.  Estate  of  Loma  M.  Shapleiph.  Estate  No.  35809,  Docket  43,  pg.  19,  Penobscot 
Probate  Court  (1976) 

In  1976,  1  tried  this  will  contest  in  the  Probate  Court.  I  had  filed  a  Petition  for 
Probate  of  a  Copy  of  a  Lost  Will,  providing  that  my  client  would  inherit  the 
residuary  estate  of  Loma  Shapleigh.  Pursuant  to  the  law  of  intestacy  that  governed 
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in  the  absence  of  a  will,  my  client  received  little  from  the  estate.  The  judge  denied 
the  petition.  My  client  did  not  appeal. 

Judge:  Allan  Woodcock,  Penobscot  County  Probate  Court;  Opposing  Attorney: 
Dana  C.  Devoe,  6  State  Street,  Bangor,  ME  04402-0764,  tel.  (207)  947-6544;  Co- 
counsel:  Sidney  Thaxter,  Curtis  Thaxter  Stevens  Broder  &  Micoleau,  One  Canal 
Plaza,  P.O.  Box  7320,  Portland,  ME  041 12-7320,  tel.  (207)  775-2361. 

4.  Emilien  Levesque  v.  State  of  Maine.  Civil  Action  78-126  SD  (1978) 

In  1978, 1  was  co-counsel  in  a  lawsuit  filed  in  federal  coun  on  behalf  of  Maine's 
Manpower  Commissioner  who  was  fired  by  the  Governor.  Arguing  that  the 
Commissioner  was  entitled  to  a  pre-termi nation  hearing,  we  sought  a  temporary 
restraining  order  mandating  his  reinstatement  as  Commissioner.  I  helped  draft  the 
complaint,  subsequent  pleadings,  and  the  briefs.  I  also  met  with  the  Governor  on 
our  client's  behalf.  Although  the  trial  court  concluded  that  the  Commissioner  had  a 
property  interest  in  his  position  sufficient  to  invoke  due  process  safeguards,  the 
court  determined  that  those  interests  could  be  protected  through  a  post-termination 
hearing.  The  decision  of  the  First  Circuit  affirming  the  trial  coun  is  reported  at  587 
F.2d  78  (1978). 

Judge:  Hon.  Frank  M.  Coffin,  sitting  by  designation,  U.S.  Court  of  Appeals  for 
the  First  Circuit;  Opposing  Attorney:  Donald  Alexander,  Assistant  Attorney 
General  (now  Justice  Donald  Alexander,  Maine  Superior  Court);  Co-counsel: 
Sidney  Thaxter,  Curtis  Thaxter  Stevens  Broder  &  Micoleau,  One  Canal  Plaza,  P.O. 
Box  7320,  Portland,  ME  041 12-7320.  tel.  (207)  775-2361. 

5.  Edward  B.  Bell,  et  al.  v.  Inhabitants  of  the  Town  of  Wells,  et  al..  CV-84-125 
(York)  (1984) 

In  1984, 1  filed  a  lawsuit  on  behalf  of  propeny  owners  in  Wells  who  lived  at 
Moody  Beach.  They  sued  the  town  and  the  State  challenging  their  assertion  that  the 
public  had  the  right  to  use  the  intertidal  area  of  Moody  Beach  for  recreational 
purposes.  I  drafted  the  complaint  and  the  initial  discovery  requests  and  handled  the 
preliminary  motions.  My  old  firm  continued  to  represent  the  property  owners  after 
I  became  a  judge.  The  property  owners  prevailed  in  the  trial  court  and  on  appeal, 
thereby  confirming  their  ownership  of  the  intertidal  area  of  Moody  Beach.  This 
outcome  was  an  important  precedent  for  other  claims  of  ownership  on  other 
beaches  in  Maine.  The  decision  of  the  Maine  Law  Court  is  reported  at  557  A.2d 
168  (Me.  1989). 

Judge:  Hon.  William  Brodrick,  Maine  Superior  Court;  Opposing  Attorney:  Paul 
D.  Stern,  Assistant  Attorney  General,  Litigation  Division,  6  State  House  Station, 
Augusta,  ME  04333-0006,  tel.  (207)  626-8800;  Co-counsel:  Sidney  Thaxter, 
Curtis  Thaxter  Stevens  Broder  &  Micoleau,  One  Canal  Plaza,  P.O.  Box  7320, 
Portland,  ME  041 12-7320,  tel.  (207)  775-2361. 
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Administrative  Law  Proceedings 

6 .  Bangor  House  Elderly  Housing  Project  ( 1 977) 

In  1977, 1  represented  Myerson/AUen  Company  of  Massachusetts  in-its  effort  to 
win  land  use  approvals  to  renovate  the  Bangor  House  for  125  units  of  elderly 
housing.  Built  in  1834  as  one  of  the  first  modern  luxury  hotels  in  the  United 
States,  the  Bangor  House  was  deteriorating  and  had  become  obsolete  as  a  hotel.  It 
was,  however,  an  architectural  and  historical  landmark  that  could  be  preserved  if 
converted  to  elderly  housing.  The  project  required  a  variance  from  the  Bangor 
Zoning  Board  of  Appeals  because  of  the  floor  area  ratio  and  paricing  requirements;  a 
special  exception  permit  and  site  plan  approval  from  the  Bangor  Planning  Board; 
and  a  certificate  of  appropriateness  from  the  Bangor  Historic  Preservation 
Commission.  In  a  single  day  of  hearings  on  July  19,  1977,  we  obtained  all  of 
these  permits.  The  renovation  took  place  and  the  Bangor  House  is  still  an  important 
part  of  downtown  Bangor. 

Contact:  William  Dale  (assistant  corporation  coun.sei  in  Bangor  at  the  time), 
Jensen,  Baird,  Gardner  &  Henry,  Ten  Free  St..  P.O.  Box  45109,  Portland,  ME 
04112-4510,  (207)  775-7271;  Company  repre.sentative:  John  L.  Allen,  306 
Dartmouth  St.,  3rd  Floor,  Boston,  MA  021 16,  (617)  247-1400. 

7 .  Irving  Oil  Corporation's  Proposal  for  a  Petroleum  Storage  Facility  in  South 
Portland  (1979-80) 

In  1979, 1  represented  Irving  Oil  Corporation  in  its  effort  to  construct  two  oil 
storage  tanks  and  establish  a  petroleum  products  marine  terminal  at  the 
ChevronAJSA  oil  storage  facility  in  South  Portland.  That  construction  required  the 
issuance  of  a  wetlands  permit  from  the  Board  of  Environmental  Protection,  which 
we  obtained.  A  neighborhood  group  opposing  the  proposal  appealed  to  the 
Superior  Court.  The  court  sustained  the  appeal,  ruling  that  Irving  did  not  have 
sufficient  right,  title  and  interest  in  the  property  to  obtain  a  permit  because  of 
problems  with  leases  for  the  proposed  site  of  the  facility.  Instead  of  appealing  that 
decision  to  the  Law  Court,  living  decided  to  abandon  the  project.  SSS  Dep't  of 
Environmental  Protection  No.  03-6374-05220  (1979);  Kittridge  v.  Board  of  Envd. 
Protection.  Superior  Court  Docket  No.  CV-80-154. 

Attorney  for  the  neighborhood  organization:  Clifford  Goodall,  Dyer  &  Goodall, 
Casco  Northern  Bank  Building,  45  Memorial  Circle,  Augusta,  ME  04330-6432, 
(207)  622-3693;  Attorney  for  the  Board  of  Environmental  Protection:  Cabanne 
Howard,  University  of  Maine  School  of  Law,  246  Deering  Avenue,  Portland,  ME 
04102,  (207)  780-4355.  Company  representative:  John  F.  Marquis,  195  Clyde 
Road,  Bangor,  ME  04401,  (207)  947-0000. 

8 .  Irving  Oil  Corporation's  Air  Emission  License  for  a  Bulk  Gasoline  Terminal  in 
Searsport(1981) 

In  1981 , 1  represented  Irving  Oil  Corporation  in  its  successful  effort  to  obtain  an  air 
emission  license  from  the  fiioard  of  Environmental  Protection  for  the  operation  of  a 
bulk  gasoline  terminal  built  in  Searspon,  Maine  in  1973.  In  order  to  obtain  this 
license,  we  had  to  get  a  legislative  change  in  Maine's  Air  Quality  Control  Law,  a 
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rule  change  in  the  State's  Implementation  Plan  for  the  Clean  Air  Act  relating  to  the 
installation  of  expensive  vapor  recovery  control  devices,  and  a  waiver  from  the 
Environmental  Protection  Agency.  By  obtaining  this  license,  Irving  was  able  to 
operate  its  gasoline  terminal.  The  facility  had  not  been  u.sed  previously  because 
reliable  gasoline  supplies  did  not  become  available  until  1981.  Without  the  air 
emission  license,  the  facility  could  not  have  operated  even  with  the  reliable 
supplies. 

Contact:  Philip  Ahrens,  Pierce,  Atwood,  One  Monument  Square,  Portland,  ME 
04101,  (207)  773-641 1;  Company  representative:  John  F.  Marquis,  195  Clyde 
Road,  Bangor,  ME  04401,  (207)  947-0000. 

9 .  Development  Rights  for  the  Golden  Triangle  in  Portland  (1981  -82) 

In  1981  or  1982,  the  City  of  Portland  solicited  proposals  for  the  development  of  the 
Golden  Triangle,  a  prime  piece  of  downtown  real  estate  that  had  been  cleared 
during  the  urban  renewal  period  of  the  1960s.  I  represented  The  Fisher  Group  in 
proceedings  before  the  Planning  Board  and  the  City  Council  that  resulted  in  the 
selection  of  The  Fisher  Group  to  develop  a  large  office  building  on  the  Golden 
Triangle.  I  also  handled  subsequent  administrative  proceedings  before  the  Planning 
Board  relating  to  the  construction  of  the  office  building.  Now  known  as  One  City 
Center,  the  building  adds  significantly  to  the  commercial  energy  of  downtown 
Portland. 

Contact:  Joseph  E.  Gray,  Jr.,  Director,  Department  of  Planning  and  Urban 
Development,  City  Hall,  389  Congress  St.,  Portland,  ME  04101,  (207)  874-8721; 
Burton  Fisher,  President,  The  Fisher  Group,  42  Tyler  St.,  Troy,  NY  12180,  (518) 
271-7400,  ext.  400.  (1  cannot  be  more  precise  about  dates  and  permits  because  my 
former  law  firm  was  unable  to  locate  the  files  for  this  project.) 

10.  Opposition  of  Freeport's  North  Main  St.  Neighborhood  Association  to  the 
Application  of  McDonald's  for  a  Conditional  Use  Permit  (1983) 

In  December  1983, 1  represented  the  North  Main  St.  Neighborhood  Association,  a 
group  of  citizens  in  Freeport,  in  its  opposition  to  the  effort  of  McDonald's  to  locate 
a  facility  on  Main  Street  not  far  from  L.  L.  Bean's.  In  order  to  locate  on  its  chosen 
site,  McDonald's  had  to  obtain  a  conditional  use  permit  from  the  Zoning  Board  of 
Appeals.  We  contested  its  right  to  such  a  permit  during  several  nights  of  hearings 
before  the  Zoning  Board.  Public  interest  in  the  proceeding  was  so  extensive  that 
the  hearings  were  moved  to  the  high  school  gymnasium.  Although  McDonald's 
secured  a  permit,  it  was  denied  the  right  to  include  a  drive-through  facility  (a  critical 
issue  because  of  traffic  concerns).  It  also  was  denied  the  right  to  erect  a  golden 
arch. 

Vice-chair  of  Freeport  Zoning  Board  of  Appeals:  Reid  Potter,  103  South  Freepon 
Road,  Freeport,  ME  04032,  207-865-4222;  Opposing  Counsel  for  McDonald's: 
James  Palmer,  Fuller  Uw  Offices,  161  Main  Ave.  West,  Twin  Falls,  ID  83303, 
1-800-987-1 133;  Head  of  Citizen's  Group:  F.  Gordon  Hamlin,  14  Chapel  St., 
Freeport,  ME  04032,  (207)  865-4618. 
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Names,  addresses  and  phone  numbers  of  12  members  of  the  legal 
community  with  whom  I  have  had  recent  contact 


Megan  L.  Elam,  Deputy  District  Attorney 

Office  of  the  District  Attorney  -  District  II 

Cumberland  County  Courthouse 

142  Federal  St. 

Portland,  ME  04101 

(207)871-8384 

Charles  A.  Harvey,  Esq. 

Harvey  &  Frank 

Two  City  Center 

P.O.  Box  126 

Portland,  ME  041 12-0126 

(207)  775-1300  (Fax:  (207)  775-5639) 

Ralph  I.  Lancaster,  Jr.,  Esq. 

Pierce  Atwood 

One  Monument  Square 

Ponland,  ME  04101-4033 

(207)  773-641 1  (Fax:  (207)  773-3419) 

Deborah  Mann,  Esq. 

Jensen  Baird  Gardner  &  Henry 

Ten  Free  Street 

P.O.  Box  4510 

Portland,  ME  041 12-4510 

(207)  775-7271  (Fax:  (207)  775-7935) 

Lisa  P.  Marchese,  Assistant  Attorney  General 

Office  of  the  Attomey  General 

Criminal  Prosecution  Division 

6  State  House  Station 

Augusta,  ME  04333-0006 

(207)626-8800 

Vincent  L.  McKusick,  Esq. 

Pierce  Atwood 

One  Monument  Square 

Portland,  ME  04101-4033 

(207)  773-641 1  (Fax:  (207)  773-3419) 

Mary  B.  Najarijui,  Esq. 
Assistant  Attomey  General 
Office  of  the  Attomey  General 
Children  &  Families  Division 
59  Preble  St. 
Portland,  ME  04101 
(207)  822-0260 
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Geoffrey  A.  Rushlau,  District  Attorney 

District  6 

Knox  County  Courthouse 

62  Union  St. 

Rockland,  ME  04841 

(207)  594-0424 

Steven  D.  Silin,  Esq. 

Berman  &  Simmons,  PA 

129  Lisbon  St. 

P.O.  Box  961 

Lewiston,  ME  04243-0961 

(207)  784-3576  (Fax:  (207)  784-7699) 

Mary  C.  Tousignant,  Esq. 
P.O.  Box  303 

Old  Orchard  Beach,  ME  04064 
(207)  283-3220 

Curtis  Webber,  Esq. 

Linnell,  Choate  &  Webber 

83  Pleasant  St. 

P.O.  Box  190 

Auburn,  ME  04212-0190 

(207)  784-4563  (Fax:  (207)  784-1981) 

Laurie  A.  Williamson,  Esq. 

Verrill  &  Dana 

One  Portland  Square 

P.O.  Box  586  - 

Portland,  ME  041 12-0586 

(207)  774-4000  (Fax:  (207)  774-7499) 

19.       Legal  Activities  Describe  the  most  significant  legal  activities  you  have  pursued,  including 
significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not  involve 
litigation.  Describe  the  nature  of  your  participation  in  this  question;  please  omit  any 
information  protected  by  the  attomey-client  privilege  (unless  the  privilege  has  been 
waived). 

Development  and  Tran.saction  Work 

During  ten  years  of  practice  with  my  law  firm,  1  devoted  thousands  of  hours  to  helping 
clients  develop,  finance  and  construct  elderly  housing  projects  and  commercial 
developments.  I  participated  in  the  creation  of  an  idea  and  then  saw  it  materialize  in  a 
building  that  helped  to  revitalize  a  community  or  provide  good  housing  for  people  in  need. 
Along  the  way,  I  helped  my  clients  secure  the  site  for  their  developments  and  the  necessary 
land  use  approvals.  I  worked  with  lenders,  contractors  and  architects  in  preparation  for  the 
construction  loan  closings.  I  prepared  and  collected  the  large  number  of  documents 
required  by  such  closings,  represented  my  clients  at  the  closings,  worked  with  them  on  the 
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inevitable  problems  that  arose  during  the  construction  of  a  project,  and  represented  them  at 
the  permanent  loan  closings.  1  had  to  use  many  different  skills  in  these  projects: 
negotiating,  advocating,  drafting,  and  organizing  an  enormous  amount  of  paper  work. 
Attention  to  detail  was  always  essential.  I  handled  many  of  these  projects.  They  were 
among  the  most  satisfying  experiences  in  my  private  practice. 

Consortium.  Commissions  and  Committees 

Chair  of  Steering  Committee.  Consortium  for  a  Studv  of  the  Future  of  the  Maine  Legal 
Profession  (1983-85) 

As  a  result  of  my  membership  in  1983  on  the  Maine  State  Bar  Association's  Program  and 
Planning  Committee,  I  decided  that  the  Bar  Association  could  not  do  an  effective  job  of 
planning  programs  for  Bar  Association  members  without  knowing  much  more  about 
lawyers  in  Maine  and  their  attitudes  towards  a  wide  variety  of  problems  and  issues.  Since 
those  problems  and  issues  involved  all  of  those  who  educate  lawyers,  examine  them, 
discipline  them,  regulate  their  conduct,  and  practice  different  kinds  of  law,  I  also  decided 
that  rfie  Bar  Association  should  try  to  engage  the  diverse  elements  of  the  legal  establishment 
in  a  study  process  that  would  benefit  all  of  these  elements,  not  just  the  Bar  Association. 

I  therefore  developed  a  working  paper  on  a  proposed  study  of  the  future  of  the  legal 
profession  of  Maine  and  submitted  it  to  the  following  organizations  and  institutions:  Maine 
State  Bar  Association,  Legal  Services  for  the  Elderiy,  Pine  Tree  Legal  Assistance,  Maine 
Supreme  Judicial  Court,  Maine  Trial  Lawyers  Association,  Board  of  Overseers  of  the  Bar, 
Board  of  Bar  Examiners,  the  Office  of  the  Attomey  General,  and  the  University  of  Maine 
School  of  Law. 

All  of  these  organizations  and  institutions  agreed  to  participate  in  the  study,  with  the 
exception  of  the  Supreme  Judicial  Court  which  was  replaced, by  the  Maine  Judicial  Council. 
After  raising  some  money  from  several  organizations,  we  embarked  on  a  study  of  the 
future  of  the  Maine  legal  profession  that  included  a  Phase  I  report,  "which  I  drafted, 
suggesting  a  proposed  agenda  for  a  study  of  the  future  of  the  Maine  legal  profession.  (See 
Vol.  I  of  the  notebooks  submitted  with  this  questionnaire.  No.  14.)  I  withdrew  from  the 
practice  of  law  in  June  1985  to  become  a  judge  on  the  Maine  Superior  Court  and  hence  was 
unable  to  continue  with  this  study.  The  study  continued  under  new  leadership.  After  some 
valuable  research  on  the  economics  of  the  legal  profession  in  Maine,  the  Consortium 
prepared  a  report  on  that  subject.  The  Consortium  also  played  an  important  role  in  the 
conduct  of  a  study  of  the  ne&d  in  Maine  for  legal  services  for  the  poor. 

Vice-Chair.  Commission  on  the  Future  of  Maine's  Courts  (1991-93) 

After  I  became  a  judge,  1  continued  to  be  involved  with  planning  for  the  future  as  a  member 
of  the  Commission  on  the  Future  of  Maine's  Couns.  I  was  Vice-Chair  of  the  Commission 
and  Chair  of  the  Task  Force  on  Court  Structure.  After  about  two  years  of  work,  we  made 
hundreds  of  recommendations  to  guide  the  work  of  the  Judiciary  in  the  future.  Many  of  the 
shon-term  recommendations  of  the  Commission  have  been  implemented.  Work  has  begun 
on  many  of  the  long  term  recommendations.  1  remained  involved  with  monitoring  the 
implementation  of  the  Commission's  recommendations  as  a  member  of  the  Future 
Implementation  Committee.  (See  Vol.  I,  No.  22  for  the  Commission's  report  which  I 
helped  to  draft  and  edit.) 
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Commission  on  Gender.  Justice  and  the  Courts  (1993-96) 

During  four  years  as  a  member  of  the  Commission  on  Gender,  Justice  and  the  Couns,  I 
studied  issues  of  gender  fairness  in  the  court  system.  I  spent  many  hours  helping  to  define 
the  scope  of  the  Commission's  work  and  to  determine  the  way  in  which  we  should 
document  gender  problems.  I  then  helped  to  draft  and  edit  the  report  which  we  issued  in 
December  1996.  We  made  many  recommendations  to  the  Judiciary  to  address  the  gender 
fairness  issues  that  we  identified.  (See  Vol.  I,  No.  21  for  the  Commission's  report.) 

Chair.  Case  Flow  Management  and  Trial  Scheduling  Committee  (1989-93) 

As  a  trial  judge  on  the  Superior  Court,  I  initiated  the  creation  of  this  committee  because  of 
my  conviction  that  our  system  of  traveling  judges  created  huge  inefficiencies  in  the 
handling  of  complex  civil  cases.  Successive  judges  dealing  with  these  cases  had  to  be  re- 
educated at  enormous  costs  to  the  parties  and  the  system.  As  a  result  of  the  work  of  this 
committee,  a  single  justice  assignment  system  was  established  in  Cumberland  County,  our 
most  populous  county.  Judges  participaring  in  the  program  now  have  their  own  docket  of 
civil  cases,  which  are  handled  much  more  efficiently.  (For  a  more  detailed  description  of 
the  history  of  this  project,  see  Vol.  I,  No.  3.) 
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U.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1 .  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  future  for  any  financial  or  business  interest. 

At  the  age  of  60, 1  will  begin  to  receive  a  pension  from  the  Maine  State  Retirement  System 
for  my  work  as  a  state  judge.  The  amount  of  the  pension  will  depend  upon  such  variables 
as  the  length  of  my  service  at  the  time  I  left  the  state  system  and  the  level  of  compensation 
during  my  last  three  years  of  service. 

2.  Explain  how  you  will  resolve  any  potential  confiict  of  interest,  Including  the  procedure  you 
will  follow  in  determining  these  areas  of  concem.  Identify  the  categories  of  litigation  and 
financial  arrangements  that  are  likely  to  present  potential  conflicts-of-interest  during  your 
initial  service  in  the  position  to  which  you  have  been  nominated. 

I  will  follow  the  Code  of  Judicial  Conduct  in  resolving  any  conflicts  that  might  arise. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with 
or  without  compensation,  during  your  service  with  the  court?  If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  $500  or  more 
(If  you  prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the  Ethics  in 
Government  Act  of  1978,  may  be  substituted  here.) 

See  the  attached  financial  disclosure  report. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules  as  called 
for). 

See  the  attached  financial  net  worth  statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

In  1970,  as  a  member  of  the  staff  of  Governor  Kenneth  M.  Curtis  of  Maine,  I  worked  as 
his  press  secretary  during  the  period  he  was  running  for  re-election.  In  1972,  as  a 
legislative  aide  to  Senator  Edmund  S.  Muskie,  I  helped  develop  policy  and  briefing  papers 
and  worked  on  legislative  matters  during  the  period  he  was  running  for  President.  In 
October  1972,  as  a  member  of  the  campaign  staff  of  state  Senator  Elmer  Violette,  I  handled 
press  work  and  speech-writing  in  his  congressional  campaign  in  Maine's  Second  District 
In  1974.  as  a  volunteer,  I  drafted  some  speeches  and  position  papers  for  George  Mitchell  in 
his  campaign  for  Governor.  In  1984, 1  was  a  Mondale  delegate  to  the  Democratic  National 
Convention  in  San  Francisco. 

33 
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FINANCIAL    DISCLOSURE    REPORT 

FOR    CALENDAR    YEAR    19  9SC6 


(5    use      App.    6. 


<      °erson  Reporting    ILoc    name.    (Irsc.    middle    Inlclall 

LIPEZ,    KERMIT    V. 

2.    Court   or  Organization 

United   States   Court   of   Appeals 
for   the   First   Circuit 

3      Date   of    Report 

10  /5l  /^7 

t      Title      (Article    III    iudqes    Indicate   active   or 

senior   status;    Magistrate    judges    indicate 
(ull-    or  part-time! 

United   States   Court   of   Appeals 
Nominee 

5.    Report   T/pe    (check   appropriate   type) 
X        Nooination.    Date  10/20/9? 

i .    Reporting   Period 

1/1  /-JO-  rsesent 

7,    Chambers   or   Office  Address 

Cumberland   County   Courthouse 
205  Newbury   St. 
Portland,    ME      04101 

e.    On   the   basis   of   the    information   contained    in   this   Report   and 
any  modifications   pertaining   thereto,    it    Is,    in  my  opinion, 
in  compliance   with  applicable   laws   and   regulations. 

Revtewlnq  officer                                                                                 Date 

IMPORTANT  NOTES:  The  instructions  accompanying  this  form  must  be  followed.     Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.      (Reporting  individual  only;  sec  pp.  9-13  of  Instructions.) 

POSITION  NAME    OF   ORGANIZATION/ENTITY 

NONE      (No  reportable  positions) 


Director 
Director 


Cleaves  Law  Library 

Cedars  Nursing  Care  Center,  Inc. 


Educational  Trust  Account,  Julia  Lipez 
Educational  Trust  Account,  Erica  Lipez 


II.     AGREEMENTS.      (Reporting  individual  only;  see  pp.  14-17  of  Instructions.) 
DATE  PARTIES    AND   TERMS 


H 


NONE      (No  reportable  agreements) 


III.     NON-INVESTMENT  INCOME.      (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 


DATE 
I  I 


SOURCE   AND    TYPE 

I  I  NONE      (No  reportable  non-investment  income) 

1 

1997        Judicial  Salary-State  of  Maine 


1996 


1995 


1996 


Judicial  Salary-State  of  Maine 


Judicial  Salary-State  of  Maine 


Town  of  Cape  Elizabeth 


Harvard  University  (Honorarium  for  two  lectures  pre- 
sented  at  rnntinuinq  f-duqatinn  programs  ijpnnsnred 
by  Harvard Medical  School . Sucn  nonoraria  are 
permitted  by  the  Maine  Code  of  Judicial  Conduct.) 


g  90,908 

S  88,012 

fi  85,865 
<;   3,000(S) 

s    'inn 
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FINANCIAL  DISCLOSURE  REPORT 


NAffle   of    Per«on   Reporcln9 

KERMIT  V.    LIPEZ 


10/21/97 


□ 


lEIMBURSEMENTS  and  GIFTS  --  transportation,  lodging,  food,  entertainment, 

(Includes  those  to  spouse  and  dependent  children;  use  the  parenthcticals  "(S)"  and  "(DC)"  to  indicate  reportable 
reimbursemeats  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION-    . 


NONE       (No  such  reportable  reimbursements  or  gifts) 


n 


OTHER  GIFTS.       (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  "(DC)"  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 

NONE      (No  such  reportable  gifts) 
(EMPT  g 

'  $. 

$_ 


□ 


LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  "(S)"  for  separate  liability  of  the  spouse,  "(J)"  for  joint  liability  of 
reporting  individual  and  spouse,  and  "(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE' 


NONE      (No  reportable  liabilities) 


VALUE  CODES: 


S2SO,aoi  ■  ssoo.ooo 


Sis, 001  -  SSO.OOO        L  -  SSO.OOl  -  SIOO.OO' 
iSOO.OOl  -  SI. 000. 000    l>  •  More  than  $1,000. 
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FIKANCIAL    DISCLOSURE    REPORT 


KERMIT    V.     LIPEZ 


»-e    o:    P.epori 

10/  21/  97 


.igc  1  IiWESTMENTS  and  TRUSTS  -  income,  value,  Iransactions  (Includ-s  ihost  of  spouse 

and  dependent  children.  See  pp.  37-54  of  Instructions.) 


Des:clp;to"  o:   Ajsets 
(Ir.cludir.g   t--st  asscisi 

Indicate   vhere   applicable,    ovner   of 
ch.e   assec  b/  ucir.5   the  pircnthe. ical 

reporting 

Crossvalue 
at   e.-.d  of 
reporting 
period 

Transactions  d^:;n3    reporting  period 

ir.j   Indiviijal   a.-.d   spouse,    MSP    for 
separate  ovnership   b/  spouse,    •  1C3C)  * 
for  o*^.ershLp  by  dependent   child. 

-Place    "(Xl-    after  each  asset 
exetept    troa  prior  disclosure. 

III 

Code 
(A-!(l 

(21 
Type 

int.l " 

(11 

Value: 
Code 
M-PI 

(2) 

Value 

Kethodl 

Code 

(Q-Wl 

(11 
T-/pe 

b..;!iell. 
e/:rgor. 

"dlT 

If    rot    e«r.pt   (roe-,  disclosure                   | 

(21 
Date: 
-,onth- 

Day 

01 
(J-?)' 

141 

Calm 
Code 
(*-HI 

(51 
Identity  of 
hu-/er/teUer 
(IE  private 

NONE         (No   reportable 
ir.coc.c,    assets,    or 
transactions) 

EXE^IPT 

iKey    Bank   money   marke^. 

B 

int. 

K 

T 

jKey    Bank   Saver       (J) 

A 

int. 

J 

T 

3  Key   Bank   checking    (J) 

A 

int. 

J 

T 

^  Key   Bank   Saver            (S) 

A 

int. 

J 

T 

s  Key   Bank   noney   mar>^gjj 

A 

int. 

J 

T. 

•   Bank   Saver            (DC) 

A 

int. 

J 

T 

7  Key   Bank   Saver            (DC) 

A 

int. 

J 

T 

•U.S.    Government   Bongg, 

A 

int. 

K 

T 

,  Coca   Cola   Co.                (DC) 

A 

div . 

J 

T 

loGeneral    Electric   ^^^q^ 

A 

div . 

J 

T 

^'Microsoft   Corp.          (DC) 

A 

div. 

J 

T 

jjAlliance  Capital 

Rp<;prVP                                           (DC) 

B 

int. 

J 

T 

ijAIM  Aggressive   Growth 
Piinri      rr,   A                       (DC) 

A 

div. 

J 

T 

,,AIH  Value   Fund    -    CL   A 
(DC) 

A 

div . 

K 

J 

^jAlliance  Technology 
Fiinrl    Tnc.    CL    A             (DC) 

A 

div . 

v7 

T 

jjOppenheimer   Main   Stree 
Income    £.   Growth    Fund„, 

'    A 

div . 

J 

T 

17AIM  Aggressive   Growth 

A 

div. 

J 

T 

i.John   Hancock   Regional 

inV    FnnH 

A 

div. 

J 

T 

iSSr5^?^'Si=!^£Ji    i:|U!SSiVll5,ooo       f:|l6»SJi'?,MiSS?o.o     gilJol^JolMnrSoo,.,,    ^iVi^i\^i^ooo  _ 

'  iiircST-'fi .  o>,  i:m<,Tor.oHVo...oo  tnu'iir.onroiUoc  ^:si?4°?l^M'sSo°ss,    "•»"■"' "  ""•"" 

3      VaIuc  Method  Codes:      0-Xppr«Ls«l 


(See  CoL.    C2) 


U-eoo'A  VaIu 


T•C»l^/^U^ke 


_J 


Cont 


inued 
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CONTINUED 
FINANCIAL  DISCLOSURE  REPORT 


tiM-:-   of  Person  Heyortlrg 

KERMIT  V.  LIPEZ 


1.-.=  of  P-por; 

10/21/  97 


Vi..  I'agc  1  INVESTMENTS  and  TRUSTS  --  income,  value,  transactions 
and  dcpcndcm  children.  Sec  pp  37-54  of  Instructions.) 


(Includas  those  of  spouse 


DescrLpclon  of   Assets 
(lncluclir.3   tcuj;   •ssetsl 

Indicate   where   epplicable.    ovner  of 
the   asset   by  uslr.g   the   parenthetical 
"(JJ"    for   joint   ovnershlp  of   report- 
ing   individual   and   spouae,    'tSI^   for 
aeparace   ownership   by   spouse,    "  (DC) • 
for  ownership  by  dependent   child. 

Place    -(X)'    after   each  asset 
exetcpt   rroo  prior  disclosure. 

dC?tS| 

reporting 
period 

c. 

Cross   value 
at   end   of 

reporting 
period 

Transactions   coring    reporting   period 

(11 

fcac.l 
Code 
(A-HI 

(21 

diwT, 
"?.t.°" 

(11 

Value: 
Code 
IJ-PI 

(21 

Value 

KethodJ 

Code 

(0-wl 

HI. 

It   r.::   exeipt   frosi  disclosure                 1 

bu^riell. 
o*erger, 
cedewp- 
tionT 

(21 
Date: 
Month- 
Day 

1)1 

Cod^ 

(J-?l 

(41 

Calm 
Code 
(X-Hl 

Identity  of 
by/er/seller 
(IE   private 
transaction 

NOffE         (No   reportable 
transact  io"l'' 

il9.    Danielson   Holding 
CorD. 

A 

div . 

J 

T 

on      AIM  Constellation 
=^°-     Funrl                                      (S) 

A 

div . 

J 

T 

321.    Oppenheimer   Main   St 
Income    &    Growth    Fuijd, 

A 

div . 

J 

T 

»22.    Lipez    Broadcasting 

.T 

W 

s2  3.    Cove   Company 

lone 

no; 

e 

10 

iSSrsi?"Si=t^£Ji    J:|li?SSi°Jo'll5.ooo      l:||6°SSi'?o'liSS?.oo     g:|!6S°JoSMn?°Soo.,oo    S:SlrS»JhiS  ll?iSS%oo 

'  \tlr<Sr'"ci .  03,    i!:IU6°SSi'Eo'll3o,,oo    S:|U6?SJi'?o'i;:SSS,.oo  ^:Si;;'2i.S%!!SSo«2S,      """""^  "  ""■"" 

'  TSircS!''^,"^"^-  8:JlS-iltie               figfSli"-^ """  °"''"  S:SJnst2S                 T.ca.h/..r.et              1 
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-FINANCIAL   DISCLOSURE   REPORT 


Mane  of   Person  Reporting 
KERMIT    V.    LIPEZ 


Date  of   P-epcrt 

10/21/97 


.T        \DDrnON.AJL  INFORAKTION  or  EXPLANATIONS.   (Indicate  part  of  Report.) 

Supplement  to  Part  VII: 

The  Cove  Company  is  a  neighborhood  organization.   The  only  value  of 
the  stock  relates  to  voting  rights  in  the  organization. 

*   I  have  deleted  the  last  sentence  of  the  certification  because  my 

honoraria  from  Harvard  Medical  School  (see  III)  would  not  comply  with  the 
referenced  federal  provisions.   Such  honoraria  are  permissible  pursuant  to 
the  Maine  Code  of  Judicial  Conduct. 

K.  CERXmCA-nON. 

In  compliance  with  the  provisions  of  28  U.S.C.  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on  Judicial  Activities, 
ar  he  best  of  my  biowledge  al  the  time  after  reasonable  inquiry,  1  did  not  perform  any  adjudicatory  function  in  any  litigation  during  the 
pel.-,  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3Xc), 
in  the  outcome  of  such  litigation 

I  certify  tliat  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
■rue,  and  complete  to  the  best  of  my  knowledge  and  belief,  arxi  that  any  information  not  reported  was  withheld  because  it  met  applicable 
statutory  provisions  permitting  non-disclosure. 

i£xtfawx«d(^rHlx!k»mwikit«ne}fix)Ri)aatib^9c«capk9tDK«t^^ 

*See  above  note 

Signature  X '.±     V,     ^IZ  ,   ..^-, ^^ ^ot^^^^l^J^l 


NOTE:   ANY  R^DIVIDUAL  WHO  KNOWINGLY  AJTO  WITLFULLY  FALSIRES  OR  FAILS  TO  RLE  THIS  REPORT  MAY  BE  SUBJECT 
TO  aVIL  AND  CRIMINAL  SANCHONS  (5  U.S.C.A  APP.  6,  §  104.) 


■;  '^i^f?S)^l^|^?^fepr'nLrNGm  ^      ;.:■  \ /'>■■>■/■;  ■■V::-v-    \-:,_  \ 

Mail  signed  originalarxl  3  additional  copies  to:  ."|  ^  ■  -  Conynittee  on  Financial  Disclosurc    •■■ 

'  ;  /  ;;';  _^:';■v^^^ '';;.';'^i''^''-'-'-^' i;  ./'^  '  ■  '.'    - '.  AdministnUive  Office  of  the 

' /'f}^:-: '-':j'  '-^'/'-^'-^'y^r        '   ■■   '■  ;.^.  '?.,■■     y':--'     United  States  Courts 
•■''■"'•;-'"..':..  .-■'^   One  Columbus  Circle,  RE,  Suite  2-301 

■,  -/N;.,;    :     ■■■.-.  .  Washington,  DC  20544 
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nHANC3AL  STATEMENT 
NET  WORTH 


Provide  I  complete,  cuncnt  flninclij  nei  wonh  jiaitment  which  iierruici  In  dcuU 
iLl  tsifis  (Including  bijO:  iccounu,  rcjJ  e$ui«,  jtcuridci,  truiu,  invcstmenu,  ind  oUier  fLnjnciaJ 
holdings)  ill  lijbUidcs  (Including  dchu,  mortjijci.  lomj,  lod  oihtr  rinincUl  oblig>cioni)  of 
yourxlf,  your  spouse,  ind  oiher  Immediiw  nvembeo  of  yoor  household. 


ASSETS 

llABIUTIZJ                                         j 

Cut)  on  hJuii  uil  ui  iirCu 

54 

25; 

Kolu  fxjriblc  l«  VvJo-wcurd 

Q 

U.S.  CoVUTUBcnt  MCurilitJ.-Kii 

tcholulf 

28 

86; 

Kolu  pijri^Ii  to  b4^0a -^lAJ 6cu.t4 

0 

Lirtcd  KCun6ci.-»^  Khrduli 

131 

58- 

NoUi  fijti\i  to  niniitt 

0 

VpilUcd  tccitiiici-M  kIi«4j1« 

5 

00( 

Noui  pi)'iib  lA  o{kcn 

0 

. 

Accotuili  tni  noui  rtoeiyiSIe;    x 

0 

ooc 

Ae«ounU  tni  biUi  dtf« 

2 

000 

tXj<  Erom  ttlillrii  mi  lnu\ii 

UnpilJ  {r£omt  ux 

0 

1 

Doe  trem  oOiui 

OiMVifijd  tu  tnd  inltrtit 

0 

Doubtful 

Khtdult 

135 

978 

l^cU  uUK  ovnol-Ud  idic^li 

275 

00( 

Oiuul  o»it{i{o  and  othtr  litiu  piy. 
tbU 

0 

Rul  ttdte  mertjiiu  rectivillt 

0 

00( 

OlMfctti-itcmltf 

Auloi  i/i4  «*«  pcoooi:  profwly 

50 

00( 

I 

Cuh  vi]ue-ti/<  iiMurinc* 

...   11 

sn( 

OOtet  U4:li-iuniU<: 

, 

1 

Toul  BibOidH 

.37 

978 

HctWoc* 

118 

223 

Tout  Autu 

556 

201 

Toul  SibOldu  in!  net  vortk 

156 

201 

CO.VIXNCEKr  UASnJTIlS 

0 

00 

1 

CENTRAL  INFOR.VUTION 

Al  todottu,  comiJcu  Of  fviuuilof 

Alt  »ny  uK'j  plt.Jj«<n  (Add  kKM. 
tik.) 

no 

Oa  buei  or  ccntrieli 

A/i  you  fcrmiifll  V.  u.y  lalu  oc  l«nl 

no 

UtO  Otlmt 

HiTt  you  o«  lit/a  liflfavpcej? 

no 

fntWion  tot  FolcnJ  Incomi  Tu 

Jki  ife«al  debt 

__, 
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Cash  on  Hand  and  in  Banks  -  Schedule 


Money  Market  Account  (J)  $  38,660 

Money  Market  Account  (DC)  5,343 

Alliance  Capital  Reserve  (DC)  6,249 

Miscellaneous  Bank  Accounts  4,000 


U.  S.  Government  Securities  -  Schedule 


Strips  -  Tint  -  8/15/98  (DC)  $  14,288 

U.S.  Treasury  Strip  -  8/15/99  (DC)  12,574 

Savings  Bonds  (DC)  2,000 


Listed  Securities  -  Schedule 


Danielson  Holding  Corp.  $    2,475 

AIM  Aggressive  Growth  Fund  -  CL  A  1 4, 1 77 

John  Hancock  Regional  Bank  Fund  -  CL  B  7,423 

AIM  ConsteUation  Fund  -  CL  A          (S )  1 0,645 

Oppenheimer  Main  Street  Income  &  Growth  Fund  -  CL  A  (S)           10,749 

Coca-Cola  Co.                                   (DC)  9,141 

General  Electric  Co.                           (DC)  13,612 

Microsoft  Corp.                                  (DC)  6,616 

AIM  Aggressive  Growth  Fund  -  CL  A  (DC)  1 3,484 

AIM  Value  Fund  -  CL  A                      (DC)  20,647 

Alliance  Technology  Fund,  Inc.-  CL  A  (DC)  1 3,367 

Oppenheimer  Main  Street  Income  &  Growth  Fund  -  CL  A  (DC)           9,25 1 


Unlisted  Securities  -  Schedule 


Lock  Haven  Broadcasting  Corporation  $  5,000 

Danforth  Cove  Company  0 
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Real  Estate  Owned  -  Schedule 


Personal  Residence  $250,000 

Subdivision  lot  in  Rangeley,  Maine  25,000 


Real  Estate  Mortgages  Payable  -  Schedule 


Dovenmuehle  Mongage,  Inc.  $  124,478 

Key  Bank  (second  mortgage/equity  line)  1 1 ,500 
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III.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional  prominence 
or  professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

Judge 

I  devoted  many  hours  to  the  work  of  the  Commission  to  Study  the  Future  of  Maine's 
Courts  over  a  two  year  period.  In  that  study,  we  devoted  considerable  attention  to  the 
problem  of  access  to  legal  services  for  the  disadvantaged.  We  made  many 
recommendations  to  address  this  problem  in  Maine,  including  proposals  to  increase  the 
participation  of  the  private  sector  in  addressing  the  legal  access  problem. 

I  also  devoted  many  hours  to  the  work  of  the  Commission  on  Gender,  Justice  and  the 
Courts  over  a  four  year  period.  Our  study  of  gender  bias  included  a  close  examination  of 
the  extent  to  which  women  are  disadvantaged  in  their  access  to  legal  representation  in 
family  law  matters. 

In  April  1995  and  1996, 1  spent  a  day  at  the  New  York  University  School  of  Law 
participating  in  a  panel  to  select  a  Sinsheimer  Service  Scholar.  In  return  for  the  payment  of 
three  years  of  tuition,  the  Sinsheimer  Service  Scholar  agrees  to  devote  three  years  to 
working  in  legal  services  or  public  interest  law  programs.  1  will  be  punicipating  in  this 
program  again  in  April  1998. 

I  have  tried  to  respond  as  often  as  possible  to  requests  to  speak  to  various  community 
groups  and  educational  institutions  on  legal  issues.  I  have  identified  those  groups  in 
response  to  question  12.  These  groups  include  the  Bet  Ha'am  Reform  Congregation,  the 
Rotary  Youth  Leadership  Conference,  the  Maine  Council  of  Churches,  the  Windham 
Rotary  Club,  and  the  Maine  Humanities  Council. 

Last  year,  I  spent  a  day  helping  Catholic  Charities  of  Maine  engage  in  strategic  planning  for 
the  restructuring  of  programs  which  help  the  needy  citizens  of  Maine  in  many  ways, 
including  substance  abuse  and  mental  health  programs.  As  a  follow  up  to  that  planning 
session,  I  was  asked  to  deliver  the  keynote  address  to  the  thirtieth  anniversary  dinner  of 
Catholic  Charities. 

I  have  gone  into  the  schools  on  many  occasions  to  speak  informally  to  students  about  legal 
issues  and  the  court  system.  I  have  presided  over  many  mock  trials  for  law  school  and 
high  school  students.  When  government  classes  came  to  the  courthouse  to  observe  court 
proceedings,  I  always  left  the  bench  during  breaks  in  a  trial  to  meet  the  students  personally, 
describe  for  them  the  proceedings  they  were  observing,  and  answer  their  questions  about 
those  proceedings  and  the  legal  system  generally.  I  have  served  as  a  judge  for 
Lincoln/Douglas  high  school  debate  competitions,  and  I  have  assisted  in  the  coaching  of  a 
high  school  mock  trial  team. 
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I  serve  on  the  Board  of  the  Cedars  Nursing  Care  Center  and  on  the  Center's 
Development/Construction  Committee.  This  is  a  non-profit  organization.  The  population 
of  the  Center  includes  residents  who  cannot  afford  to  pay  for  the  services  provided. 

Lawyer 

I  served  for  five  years  on  the  Board  of  Pine  Tree  Legal  Assistance,  the  Maine  organization 
which  receives  funding  from  the  Legal  Services  Corporation  to  provide  legal  assistance  to 
the  poor  in  Maine.  For  my  last  two  years  on  the  Board  I  served  as  President.  I  devoted 
substantial  time  to  the  work  of  the  Board  during  those  five  years.  I  also  spent  six  years  on 
the  Board  of  the  Maine  Civil  Liberties  Union  and  served  as  Board  President  for  two  years. 
That  work  also  required  a  substantial  time  commitment. 

In  establishing  the  Consortium  for  a  Study  of  the  Future  of  the  Maine  Legal  Profession,  I 
included  Pine  Tree  Legal  Assistance  and  Legal  Services  for  the  Elderly  in  the  mix  of 
participating  organizations  because  of  my  view  that  a  study  of  the  provision  of  legal 
services  for  the  poor  was  an  essential  component  of  any  comprehensive  study  of  the  future 
of  the  legal  profession  in  Maine.  The  Consortium  ultimately  contributed  to  an  important 
study  of  the  need  in  Maine  for  legal  services  for  the  poor. 

I  served  for  two  years  on  the  Board  of  Directors  of  the  Ram  Island  Dance  Center,  an 
organization  that  sponsored  a  modern  dance  company  and  offered  dance  programs  to 
young  people  in  the  community.  1  served  for  a  year  as  chair  of  the  Urban  Affairs  Task 
Force  of  Intown  Portland  Exchange,  an  organization  devoted  to  promoting  downtown 
Portland  as  a  retail  and  cultural  center. 

2 .  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that  it 
is  inappropriate  for  a  judge  to  hold  memh»ership  in  any  organization  that  individiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  any  organization  which  di.scriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies? 

No. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  couns?  If  .so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interviews  in  which  you 
participated). 

In  December  1996,  Congressman  John  Baldacci  of  Maine's  Second  Congressional  District 
and  Congressman  Tom  Allen  of  Maine's  First  Congressional  District  established  a  Judicial 
Selection  Advisory  Committee  consisting  of  eighteen  members,  some  lawyers  and  some 
non-lawyers.  The  Committee  invited  those  interested  in  the  appointment  to  the  pending 
vacancy  on  the  United  States  Court  of  Appeals  for  the  First  Circuit  to  submit  applications  to 
the  Committee.  I  did  so,  along  with  nine  other  individuals.  In  January  1997,  the 
Committee  interviewed  each  applicant  for  an  hour.  The  Committee  then  recoinmended 
three  candidates  to  the  Congressmen.  I  was  one  of  the  three  candidates  recommended. 

Congressman  Baldacci  and  Congressman  Allen  then  considered  the  candidates 
recommended  by  the  Committee.  I  met  with  both  Congressman  Baldacci  and 
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Congressman  Allen,  as  did  the  other  candidates.  After  those  meetings,  the  Congressmen 
decided  to  forward  my  name  and  the  name  of  an  attorney  to  the  President  for  further 
consideration.  Congressman  Baldacci  expressed  a  preference  for  the  attorney  and  indicated 
that  I  was  an  acceptable  alternative.  Congressman  Allen  recommended  that  both  candidates 
receive  equal  consideration.  Subsequently,  Congressman  Allen  expressed  a.preference  for 
my  candidacy.  The  other  candidate  and  I  were  interviewed  in  February  by  representatives 
of  the  Legal  Counsel's  office  and  the  Justice  Department.  I  was  advised  by  the  President's 
Legal  Counsel  on  August  13  that  the  President  wished  to  nominate  me  to  the  First  Circuit, 
subject  to  a  background  investigation  by  the  FBI  and  the  ABA. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please 
explain  fully. 

No. 

5 .  Please  discuss  your  views  on  the  following  criticism  involving  "'judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  govemment,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has  become 
the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial  branch  has 
usurped  many  of  the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than  grievance- 
resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to  broad  classes. of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon  governments 
and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements  such  as 
standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in  the  manner  of 
an  administrator  with  continuing  oversight  responsibilities. 

Pursuant  to  the  "cases"  and  "controversies"  language  of  Article  3  of  the  United  States 
Constitution,  the  federal  courts  may  only  decide  cases  involving  identifiable  parties  to  a 
genuine  controversy  which  has  resulted  in  palpable  injury.  To  assure  that  the  exercise  of 
federal  judicial  power  compons  with  the  judiciary's  proper  role  in  the  scheme  of 
govemment  and  preserves  the  principle  of  separation  of  powers,  there  should  be  an 
adherence  to  the  "irreducible  constitutional  minimum"  of  standing,  as  set  forth  in  recent 
cases  of  the  United  States  Supreme  Court.  I  also  subscribe  to  the  prudential  limitations  on 
standing  set  forth  by  the  Supreme  Court.  These  prudential  limitations  include  the  Court's 
prohibition  against  allowing  individual  plaintiffs  to  assert  "generalized  grievances"  and  the 
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general  policy  that  a  plaintiff  cannot  rest  a  claim  to  relief  on  the  legal  rights  or  interests  of 
third  parties. 

During  my  nine  years  as  a  trial  judge  and  my  three  years  on  the  Maine  Supreme  Court,  1 
have  been  sensitive  to  the  prerogatives  of  the  Legislature  and  its  primary  responsibility  for 
addressing  complex  social  problems.  To  the  extent  that  a  legislature  fails,  for  whatever 
reason,  to  address  a  social  problem  satisfactorily,  that  failure  does  not  justify  turning  to  the 
courts  in  the  hope  of  obtaining  a  judicial  order  that  will  remedy  a  legislative  default.  Courts 
exist  to  resolve  cases  involving  panicularized  disputes.  They  do  not  decide  the  wisdom  of 
laws.  They  do  not  have  the  capacity  to  administer  or  regulate  institutions  in  the  fashion  of 
an  executive.  Courts  squander  their  resources  and  their  authority  when  they  try  to  manage 
problems  or  impose  solutions  beyond  their  competence  and  their  proper  role. 
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I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used). 
Robert  Toombs  Dawson. 

2.  Address:  List  current  place  of  residence  and  office 
address (es) . 

Residence:   Fort  Smith,  AR  72903; 

Office:  5000  Rogers  Avenue,  Suite  500,  Fort  Smith, 
AR  72903  (mailing  address:  P.O.  Box  10127,  Fort 
Smith,  AR  72917-0127)  . 

3.  Date  and  place  of  birth. 

Aucfust  1,  193  8;  El  Dorado,  Arkansas. 

4.  Marital  Status  (include  maiden  name  of  wife,  or 
husband's  name).  List  spouse's  occupation, 
employer's  name  and  business  address (es). 

Married;  Ann  Marie  Patton.  English  Instructor 
Adjunct,  John  Brown  University,  The  Advance  Program, 
4500  Towson  Avenue,  Suite  216,  Fort  Smith,  AR  72901. 

5.  Education:  List  each  college  and  law  school  you 
have  attended,  including  dates  of  attendance, 
degrees  received,  and  dates  degrees  were  granted. 

Undergraduate  work  at  the  University  of  Arkansas  in 
Fayetteville  began  in  September  of  1956;  graduated 
with  B.A.  degree  in  1960;  after  military  service, 
enrolled  in  University  of  Arkansas  in  September  of 
1962  and  attained  an  LL.B.  (now  a  J.D.)  degree  in 
January  of  1965. 

6.  Employment  Record :  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or 
other  enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including 
firms,  with  which  you  were  connected  as  an  officer. 
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director,  partner,  proprietor,  or  employee  since 
graduation  from  college. 

I  worked  as  a  reporter  for  the  Arkansas  Democrat 
in  Little  Rock,  Arkansas,  from  June  1960  to  March 
1961.  From  March  1961  to  September  1962,  I  served 
in  the  United  States  Army.  I  worked  part-time 
during  law  school  as  an  editorial  assistant  for  the 
University  of  Arkansas  Alumni  Association,  P.O. 
Drawer  1070,  Fayetteville,  AR  72702-1070.  Upon 
graduation  from  law  school  in  1965,  I  joined  the 
Hardin  Law  Firm  in  Fort  Smith,  Arkansas,  where  I 
have  practiced  ever  since.  At  the  time  I  joined  the 
firm,  the  name  was  Hardin,  Barton,  Hardin  &  Jesson, 
the  address  was  1601  Rogers  Avenue,  Fort  Smith,  AR 
72901.  The  name  has  been  changed  over  the  years  and 
presently  is  Hardin,  Dawson  &  Terry.  In  November  of 
1992,  the  office  moved  from  1601  Rogers  Avenue  to 
5000  Rogers  Avenue,  Suite  500,  Fort  Smith,  AR  72903. 

I  served  on  the  Fort  Smith  School  Board,  an  elected 
position,  from  1976  through  1982  and  as  President  of 
the  Fort  Smith  School  Board  in  1979-80. 

Military   Service:     Have   you   had  any   military 

service?    If  so,   give  particulars,  including  the 

dates,  branch  of  service,  rank  or  rate,  serial 
number  and  type  of  discharge  received. 

Yes,  active  duty  in  the  United  States  Army  from 
March  20,  1961,  to  September  9,  1962;  basic 
artillery  officers'  course.  Fort  Sill,  Oklahoma, 
March  1961  to  May  1961;  support.  Fort  Hood,  Texas, 
for  Army  ROTC  program.  May  1961  through  September 
1961;  Fort  Hood,  Texas,  73rd  Artillery,  First 
Armored  Division,  September  1961  through  September 
1962;  second  lieutenant,  field  artillery;  05409873; 
upon  completion  of  active  duty  was  member  of 
Arkansas  National  Guard  through  discharge  as  first 
lieutenant  in  July  of  1965;  honorable  discharge. 

Honors  and  Awards :  List  any  scholarships, 
fellowships,  honorary  degrees,  and  honorary  society 
memberships  that  you  believe  would  be  of  interest  to 
the  Committee. 
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Received  the  Arkansas  Bar  Association  President's 
Award  in  1973-74;  recipient  of  Fort  Smith-River  City 
Jaycees  Distinguished  Service  Award  in  1975; 
received  the  Arkansas  Bar  Association/Arkansas  Bar 
Foundation  Outstanding  Lawyer -Citizen  Award, 
1994-95;  and  winner  of  the  University  of  Arkansas 
Alumni  Association's  Andrew  Lucas  Alumni  Service 
Award  in  1995. 

Bar  Associations:  List  all  bar  associations, 
legal  or  judicial -related  committees  or  conferences 
of  which  you  are  or  have  been  a  member  and  give  the 
titles  and  dates  of  any  offices  which  you  have  held 
in  such  groups . 

Sebastian  County  Bar  Association,  President  in  1973; 
Arkansas  Bar  Association,  1965-present ,  I  served  as 
Chairman  of  the  Public  Relations  Committee  and  have 
also  served  on  the  Jurisprudence  and  Law  Reform 
Committee  and  presently  serve  on  the  Professional 
Ethics  and  Grievance  Committee;  Arkansas  Bar 
Foundation,  President  in  1988-89;  American  Bar 
Association,  1966 -present ;  Advocate,  American  Board 
of  Trial  Advocates,  198 9 -present;  International 
Association  of  Defense  Counsel;  National  Association 
of  Railroad  Trial  Counsel. 

Early  in  my  practice,  I  was  chairman  of  the 
Sebastian  County  Bar  Association  Legal  Aid  Committee 
which  provided  free  legal  services  to  the  poor.  We 
handled  these  cases  without  a  paid  administrator, 
and  they  were  rotated  among  members  of  the 
Committee.  We  later  obtained  county  funding  and, 
for  many  years,  operated  a  county- funded  Legal  Aid 
Society  with  one  paid  attorney  but  with  most 
attorneys  participating  on  a  rotating  voluntary 
basis,  providing  service  to  those  who  could  not 
afford  attorneys. 

I  served  on  the  Board  of  the  Arkansas  lOLTA 
Foundation  which  is  primarily  involved  in  providing 
legal  services  to  the  disadvantaged  and  to  financing 
worthwhile  legal  projects  for  which  other  funds  are 
not  available.  I  served  as  President  of  the 
Foundation  in  1994-95.  During  my  tenure  as 
President,  the  Arkansas  Supreme  Court,  pursuant  to 
petition  from  the  Board,  converted  the  lOLTA  program 
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from  a  voluntary  program  to  a  comprehensive  program 
which  required  the  participation  of  all  attorneys  in 
Arkansas . 

I  am  also  a  member  of  the  Sebastian  County  Bar 
Volunteer  Attorney  Project  and  remain  on  that  list 
through  this  date.  I  handle  cases  as  they  are 
referred  by  this  program. 

10.  Other  Memberships:  List  all  organizations  to 
which  you  belong  that  are  active  in  lobbying  before 
public  bodies.  Please  list  all  other  organizations 
to  which  you  belong. 

Lobbying:  American  Bar  Association;  and  American 
Board  of  Trial  Advocates . 

Other:  First  United  Methodist  Church,  Chairman, 
Board  of  Trustees;  University  of  Arkansas  Alumni 
Association;  University  of  Arkansas  Chancellor's 
Society;  University  of  Arkansas  National  Development 
Council;  University  of  Arkansas  Foundation  Board; 
Fort  Smith  Town  Club  (by-laws  included  separately) . 

11.  Court  Admission:  List  all  courts  in  which  you 
have  been  admitted  to  practice,  with  dates  of 
admission  and  lapses  if  any  such  memberships 
lapsed.  Please  explain  the  reason  for  "any  lapse  of 
membership.  Give  the  same  information  information 
for  administrative  bodies  which  require  special 
admission  to  practice. 

Arkansas  Supreme  Court;  1965,  Bar  Admission  No. 
65011.  As  a  licensed  Arkansas  attorney,  I  am 
authorized  to  practice  in  all  state  courts. 

United  States  District  Court,  Western  and  Eastern 
Districts  of  Arkansas;  1965. 

United  States  District  Court,  Eastern  District  of 
Oklahoma;  1984. 

United  States  Court  of  Appeals,  Eighth  Circuit;  1972. 

The  Supreme  Court  of  the  United  States;  1977. 
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12.  Published  Writings;  List  the  titles,  publishers, 
and  dates  of  books,  articles,  reports,  or  other 
published  material  you  have  written  or  edited. 
Please  supply  one  copy  of  all  published  material  not 
readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  in  issues 
involving  constitutional  law  or  legal  policy.  If 
there  were  press  reports  about  the  speech,  and  they 
are  readily  available  to  you,  please  supply  them. 

"Motions  in  Limine:  The  Motion  that  Soars  &  Roars," 
presentation  at  Arkansas  Bar  Association  Annual 
Meeting,  June  12-15,  1991. 

"Hearing  Loss  in  Arkansas  (Do  You  Hear  the  Train 
A-coming?) "  was  first  presented  in  1991  and  has  been 
repeated  numerous  times  over  the  years. 

"Locating  and  Recruiting  Expert  Witnesses/Ethical 
Considerations"  was  presented  at  the  1992  Fall  Legal 
Institute:   Effective  Use  of  Expert  Witnesses. 

"A  One -hour  Walk  Through  Your  Everyday  Land  Mine 
Field:  Ethical  Considerations  in  Workers' 
Compensation  Cases"  presented  in  Hot  Springs, 
Arkansas,  and  Memphis,  Tennessee,  during  1996. 

"Railroading  with  Non-Railroad  Equipment:  'Hi- Jinks 
on  Hi-Rails',"  The  Chronicle.  Volume  41,  No.  3, 
May/ June  1996,  Published  by  National  Association  of 
Railroad  Trial  Counsel. 

"Judge  Parker  and  the  Allen  Rule,"  The  Journal . 
Vol.  21,  No.  1,  April  1997,  a  publication  of  the 
Fort  Smith  Historical  Society. 

13.  Health:  What  is  the  present  state  of  your 
health?  List  the  date  of  your  last  physical 
examination. 

Excellent;  August  20,  1997. 

14.  Judicial  Office;  State  (chronologically)  any 
judicial  offices  you  have  held,  whether  such 
position  was  elected  or  appointed,  and  a  description 
of  the  jurisdiction  of  each  such  court. 
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I  have  served  as  Special  Associate  Justice  .  of  the 
Arkansas  Supreme  Court  and  as  Special  Chief  Justice 
of  the  Arkansas  Supreme  Court  for  a  specific  case, 
and  no  salary  was  received.  The  appointment  as 
Associate  Justice  was  only  for  the  case  of  Baxter, 
et  al.  V.  Arkansas  State  Board  of  Dental  Examiners, 
Case  No.  79-249,  and  the  opinion  written  by  me  is 
reflected  within  269  Ark.  67,  598  W.W.  2d  412  (1980) 
under  date  of  May  12,  1980.  The  appointment  as 
Special  Chief  Justice  was  only  for  the  case  of  J. 
Shelby  Duncan.  M.D.  v.  John  W.  Cole,  Judge.  Case 
No.  89-233,  and  the  opinion  written  by  me  is 
reflected  within  302  Ark.  60,  786  S.W.  2d  587  (1990) 
under  date  of  April  2,  1990. 

15.  Citations:  If  you  are  or  have  been  a  judge, 
provide:  (1)  citations  for  the  ten  most  significant 
opinions  you  have  written;  (2)  a  short  summary  of 
and  citations  for  all  appellate  opinions  where  your 
decisions  were  reversed  or  where  your  judgment  was 
affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citation  to 
appellate  court  rulings  on  such  opinions.  If  any  of 
the  opinions  listed  were  not  officially  reported, 
please  provide  copies  of  the  opinions. 

As  Special  Associate  Justice  of  the  Arkansas  Supreme 
Court  in  the  case  of  Baxter,  et  al.  v.  Arkansas 
State  Board  of  Dental  Examiners,  Case  No.  79-249, 
the  opinion  written  by  me  is  reflected  within  269 
Ark.  67,  598  S.W.  2d  412  (1980)  under  date  of  May 
12,  1980. 

As  Special  Chief  Justice  of  the  Arkansas  Supreme 
Court  in  the  case  of  J.  Shelby  Duncan,  M.D.  v.  John 
W.  Cole,  Judge,  Case  No.  89-233,  the  opinion 
written  by  me  is  reflected  within  302  Ark.  60,  786 
S.W.  2d  587  (1990)  under  date  of  April  2,  1990. 

16.  Public  Office:  State  (chronologically)  any  public 
offices  you  have  held,  other  than  judicial  offices, 
including  the  terms  of  service  and  whether  such 
positions   were   elected   or   appointed.      State 

(chronologically)   any  unsuccessful  candidacies  for 
elective  public  office. 
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I  served  on  the  Fort  Smith  School  Board,  an  elected 
position,  from  1976  through  1982  and  as  President  of 
the  Fort  Smith  School  Board  in  1979-80.  The  Fort 
Smith  School  Board  was  my  only  venture  into  the 
world  of  elective  public  office. 

17 .    Legal  Career; 

a.  Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including: 

1.  whether  you  served  as  clerk  to  a  judge, 
and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you 
were  a  clerk; 

No; 

2.  whether  you  practiced  alone,  and  if  so, 
the  addresses  and  dates; 

No; 

3.  the  dates,  names  and  addresses  of  law 
firms  or  offices,  companies  or 
governmental  agencies  with  which  you 
have  been  connected,  and  the  nature  of 
your  connection  with  each; 

Upon  graduation  from  law  school  in  1965,  I  joined 
the  Hardin  Law  Firm  in  Fort  Smith,  Arkansas,  where  I 
have  practiced  ever  since.  The  physical  address  of 
Hardin,  Dawson  &  Terry  is  5000  Rogers  Avenue,  Suite 
500,  Fort  Smith,  AR  72903.  The  mailing  address  is 
P.O.  Box  10127,  Fort  Smith,  AR  72917-0127. 

b .  1 .     What  has  been  the  general  character  of 

your  law  practice,  dividing  it  into 
periods  with  dates  if  its  character  has 
changed  over  the  years? 

2.  Describe  your  typical  former  clients, 
and  mention  the  areas,  if  any,  in  which 
you  have  specialized. 
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My  practice  has  been  a  general  practice  but,  over 
the  past  several  years,  has  consisted  in  large  part 
of  products  liability,  insurance  and  railroad 
defense  matters.  My  largest  client  is  the  Kansas 
City  Southern  Railway  Company.  I  have  looked  after 
much  of  their  legal  interests  over  the  years,  but 
most  has  involved  litigation.  Other  clients  include 
St.  Paul  Fire  &  Marine  Insurance,  The  Travelers 
Insurance  Company,  United  Security  Life  Insurance 
Company  of  Illinois,  Silvey  Insurance  Companies, 
Columbia  Insurance  Group,  Cooper  Tire  &.  Rubber 
Company,  and  Foundation  Life  Insurance  Company  of 
Arkansas,  all  of  which  I  have  represented  in 
litigation.  I  also  represent  several  self -insured 
workers'  compensation  employers,  to  include  Simmons 
Industries,  Riverside  Furniture  Company,  USA  Truck, 
Inc.,  and  Flexsteel  Industries. 

c.  1.  Did  you  appear  in  court  frequently, 
occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court 
varied,  describe  each  such  variance, 
giving  dates. 

Frequently. 

2 .  What  percentage  of  these  appearances  was 

in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts. 

Federal  courts,  25  percent; 
State  courts  of  record,  50  percent; 
Other  courts,  workers'  compensation  has 
accounted  for  25  percent  of  the  practice. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

Civil,  100  percent. 

I  have  not  done  criminal  defense  work 

within  the  past   five  years,   although 
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during  the  first  half  of  my  praptice,  I 
handled  a  large  number  of  criminal  cases . 

4.  State  the  number  of  cases  in  courts  of 
record  you  tried  to  verdict  or  judgment 
(rather    than    settled) ,    indicating 

whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

Over  50  jury  cases  were  tried  to  verdict 
or  judgment  in  which  I  was  the  sole  or 
chief  counsel  as  well  as  at  least  200 
non-jury  cases. 

5 .  What  percentage  of  these  trials  was : 

(a)  jury; 

(b)  non-jury. 

Jury,  20  percent; 
Non-jury,  80  percent. 

18.  Litigation;  Describe  the  ten  most  significant 
litigated  matters  which  you  personally  handled. 
Give  the  citations,  if  the  cases  were  reported,  and 
the  docket  number  and  date  if  unreported.  Give  a 
capsule  summary  of  the  substance  of .  each  case . 
Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation 
in  the  litigation  and  the  final  disposition  of  the 
case.   Also  state  as  to  each  case: 

a.  the  date  of  representation; 

b.  the  names  of  the  court  and  the  name  of  the 
judge  or  judges  before  whom  the  case  was 
litigated;  and 

c.  the  individual  name,  addresses,  and  telephone 
numbers  of  co-co\insel  and  of  principal  counsel 
for  each  of  the  other  parties. 

1)  Thomas  Thompson  v.  ConAgra.  et  al,  Searcy 
County  Circuit  Court,  Case  No.  CIV  93-3  9; 
February  1995;  Judge  Watson  Villines  (now 
deceased) ;  Counsel  for  Plaintiff,  Roy  Gene 
Sanders,  Matthews,  Sanders  &  Sayes,  825  West 
Third  Street,  Little  Rock,  AR  72201 
(501/378-0717) .     This  was   a   triple- fatality 
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accident  case  in  which  a  car  containing  four 
teenagers  crossed  the  center  line  and  ran  into 
a  ConAgra  truck  resulting  in  the  death  of  three 
of  the  young  people.  I  was  lead  counsel  for 
ConAgra  and  its  driver,  Ronald  Welge.  A  jury- 
found  in  favor  of  the  defendants  although 
damages  were  awarded  the  plaintiff  against 
another  defendant,  who  was  represented  by  John 
G.  Trice,  Davis,  Cox  &  Wright,  19  East 
Mountain,  Fayetteville,  AR  72202-1688 
(501/521-7600)  . 

2 )  Richard  Hembree  v.  Detector  and  Nordson  and 
Southern  Steel  &  Wire  v.  Detector  and 
Nordson,  U.S.  Dist.  Ct .  ,  W.D.  Ark.,  Cases 
90-2098  and  90-2206  (consolidated  for  trial) ; 
July  1991;  Judge  H.  Franklin  Waters;  Counsel 
for  Plaintiff  Hembree,  Merritt  &  Rooney,  P.O. 
Box    60708,     Oklahoma    City,     OK    74136 

(405/236-2222)  ;  Counsel  for  Southern  Steel  & 
Wire,  Tom  Lovett  (now  deceased)  and  Brian  P. 
Boyce,  Frye  &  Boyce,  111  Center  Street,  Little 
Rock,  AR  72201  (501/376-0234)  ;  Counsel  for 
Nordson,  James  W.  Til ley,  Huckaby,  Munson, 
Rowlett  &  Tilley,  Suite  1900,  400  West  Capitol, 
Little  Rock,  AR  72201  (501/374-6535)  ;  I 
represented  Detector.  Mr.  Hembree. was  injured 
in  a  flash  fire  and  explosion  at  Southern  Steel 
&  Wire.  Mr.  Hembree  filed  a  personal  injury 
suit  and  Southern  Steel  &  Wire  filed  a 
substantial  property  claim  against  our  client, 
Detector,  alleging  that  the  flame  detection 
system  had  failed  to  work  properly.  A  jury 
found  in  favor  of  both  defendants  in  both  cases. 

3)  State  of  Arkansas  v.  Patsy  Queen  Matthews. 
Marion  County  Circuit  Court,  Cases  No.  77-46, 
77-47,  and  77-48;  April  1979;  Judge  John 
Linebarger;  state  attorneys,  Gary  Isbell,  One 
East   7th   Street,   Mountain   Home,   AR   72653 

(501/425-8625)  and  Gordon  Webb,  P.O.  Box  483, 
Harrison,  AR  72601-0483  (501/741-6361)  .  I 
represented  the  defendant  along  with  Roy  E. 
Danuser,  510  South  Baker  Street,  Mountain  Home, 
AR  72653-3824  (501/425-5121)  and  K.  R.  Smith, 
716    Main    Street,    Yellville,    AR    72687 

(501/449-6800) .    This  was  a  kidnapping/arson/ 
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capital  murder  case  which,  after  a  two-week 
trial,  resulted  in  a  hung  jury. 

4)  Jay  Samples  v.  Genelle  Samples  v.  Sitton  Motor 
Lines,  Conway  County  Circuit  Court,  Case  No. 
CIV  89-62;  June  1990;  Judge  Charles  Eddy; 
Plaintiff's  Counsel,  Merritt  &  Rooney,  P.O.  Box 
60708,  Oklahoma  City,  OK  74136  (405/236-2222); 
Counsel  for  Sitton  Motor  Lines,  Richard  Watts, 
Laser,  Wilson,  Bufford  &  Watts,  Suite  300,  101 
South  Spring  Street,  Little  Rock,  AR  72201-2248 
(501/376-2981)  .  This  was  a  personal  injury 
case  which  involved  a  car- truck  accident  on 
1-40  just  outside  of  Morrilton,  and  I 
represented  Genelle  Samples.  There  was  a 
verdict  in  favor  of  both  defendants. 

5)  Johnson  v.  Steere  Tank.  U.S.D.C.,  W.D.  Ark., 
Case  No.  83-2213;  June  1984;  Judge  Bill  Overton 
(now   deceased) ;   Counsel   for   Plaintiff,   Dan 

George,  P.O.  Box  748,  Sallisaw,  OK  74955 
(918/775-5515) .  I  represented  Steere  Tank  in 
this  case,  in  which  a  tanker  truck  collided 
with  a  van  driven  by  the  plaintiff.  There  was 
a  judgment  for  the  plaintiff. 

6)  Green  v.  Sears.  U.S.D.C.,  W.D.  Ark-,  Case  No. 
85-2074;  March  1986;  Judge  H.  Franklin  Waters; 
Counsel  for  Plaintiff,  Whit  Pate,  P.O.  Box  785, 
Poteau,  OK  74953  (918/647-3200)  .  An  allegation 
was  made  that  a  defective  Sears  gas  furnace 
caused  brain  damage  to  the  plaintiff  because  of 
carbon  monoxide  leaks.  I  represented  Sears, 
and  the  jury  returned  a  verdict  for  the 
defendant . 

7)  Gober  Eckle  v.  VCI .  U.S.D.C.,  W.D.  Ark.,  Case 
No.  77-2137;  October  1980;  Judge  Paul  X 
Williams  (now  deceased) ;  Counsel  for  Defendant, 
G.  Alan  Wooten,  Warner,  Smith  &  Harris,  P.O. 
Box  1626  (501/782-6041)  .  I  represented  the 
plaintiff  in  this  chemical  spill  tort  case. 
There  was  a  verdict  in  favor  of  the  plaintiff. 

8)  Edwina  Miller  v.  Sewell  Plastics.  et  al. 
U.S.D.C.,  W.D.  Ark.,  Case  No.  80-2025; 
September   1982;    Judge   Paul   X   Williams; 
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Plaintiff  Counsel,  John  Elrod,  Conner  &. 
Winters,  Suite  200,  100  West  Center  St., 
Fayetteville,  AR  72701-6081  (501/582-5711) .  I 
represented  Sewell  Plastics,  and  other 
defendants  were  represented  by  Charles 
Ledbetter,  Shaw,  Ledbetter,  Hornberger,  Cogbill 
&  Arnold,  P.O.  Box  185,  Fort  Smith,  AR 
72902-0185  (501/782-7294),  Douglas  O.  Smith, 
Warner,  Smith  &  Harris,  P.O.  Box  1626,  Fort 
Smith,  AR  72902-1626  (501/782-6041),  and  Don 
Smith,  Harper,  Young,  Smith  &  Maurras,  510 
North  Greenwood,  Fort  Smith,  AR  72901 
(501/782-1001) .  This  was  a  products  liability 
case  in  which  several  defendants  were  sued 
because  of  an  alleged  exploding  cap  on  a 
two-liter  plastic  Pepsi  bottle.  There  was  a 
verdict  against  some  of  the  defendants,  but  a 
directed  verdict  was  issued  for  Sewell  Plastics 
at  the  conclusion  of  the  plaintiff's  proof. 

9)  Dugan  v.  Otasco.  U.S.D.C.,  W.D.  Ark.,  Case 
No.  83-2233;  June  1984;  Judge  Bill  Overton  (now 
deceased);  Plaintiff  Counsel,  Dan  George,  P.O. 
Box  748,  Sallisaw,  OK  74955  (918/775-5515)  .  I 
represented  the  defendant  in  this  tort  action 
where  the  plaintiff  alleged  that  the  defendant 
had  performed  defective  brake  work  on  an 
automobile  which  resulted  in  an  accident.  The 
jury  found  for  the  defendant. 

10)  Bernard  Harris  v.  Melton  Truck  Lines. 
U.S.D.C.,  W.D.  Ark.,  Case  No.  83-2092;  November 
1983;  Judge  Bill  Overton  (now  deceased); 
Counsel  for  Plaintiff,  Whit  Pate,  P.O.  Box  785, 
Poteau,  OK  74953  (918/647-3200)  .  I  represented 
Melton  Truck  Lines,  and  the  case  involved  an 
accident  that  occurred  on  the  premises  of 
Melton  Truck  Lines  and  resulted  in  a  judgment 
for  the  plaintiff. 

19.  Legal  Activities:  Describe  the  most  significant 
legal  activities  you  have  pursued,  including 
significant  litigation  which  did  not  progress  to 
trial  or  legal  matters  that  did  not  involve 
litigation.  Describe  the  nature  of  your 
participation   in  this   question,   please  omit   any 
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information  protected  by  the  attorney-client 
privilege  (unless  the  privilege  has  been  waived) . 

My  bar  activities  are  detailed  in  No.  9,  and  my 
practice  has  primarily  been  a  trial  practice.  One 
significant  case,  in  Bowie  County,  Texas,  settled 
shortly  before  jury  selection.  This  involved  a 
minor's  suit  for  substantial  injuries  sustained  when 
he  crawled  under  a  stopped  train,  and  I  represented 
the  railroad  company.  Although  I  have  had  a  general 
law  practice,  most  of  my  work  has  been  in  the 
litigation  field. 
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List  sources,  amounts  and  dates  of  all  anticipated 
receipts  from  deferred  income  arrangements,  stock, 
options,  uncompleted  contracts  and  other  future 
benefits  which  you  expect  to  derive  from  previous 
business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or 
customers.  Please  describe  the  arrangements  you  have 
made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

The  law  firm  of  Hardin,  Dawson  &  Terry  has  a 
prof it-sharing/401  (k)  plan,  and  my  plan  is  to  convert 
that  to  an  individual  IRA  upon  my  withdrawal  from  the 
firm. 

There  will  be  a  buy-out  of  accounts  receivable  for 
the  work  in  progress  through  the  date  of  my 
withdrawal  from  the  firm,  and  that  will  be  based  on 
my  percentage  of  the  partnership.  No  amount  will  be 
paid  after  my  withdrawal  from  the  firm  save  and 
except  balances  accrued  for  which  payments  have  not 
been  received. 

The  only  other  business  venture  is  Hardin,  Jesson  & 
Dawson  Properties,  which  was  originally  formed  many 
years  ago  for  the  primary  purpose  of  buying  real 
property  upon  which  to  constjruct  an  office  building 
for  the  firm.  That  real  property  has  been  sold,  and 
only  a  couple  of  real  property  tracts  remain  within 
the  partnership.  Those  properties  will  be  disposed 
of  as  soon  as  commercially  expedient,  and  each 
partner  will  receive  his  one-third  share. 

Explain  how  you  will  resolve  any  potential  conflict 
of  interest,  including  the  procedure  you  will  follow 
in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements 
that  are  likely  to  present  potential 
conflicts-of -interest  during  your  initial  service  in 
the  position  to  which  you  have  been  nominated. 
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Conflicts  of  interest  will  be  analyzed  on  a 
case-by-case  basis,  but  obviously  cases  could  not  be 
handled  involving  members  of  my  law  firm  for  the 
immediate  future.  In  addition,  I  would  disqualify  in 
cases  involving  the  Kansas  City  Southern  Railway  as 
well  as  cases  involving  the  Fort  Smith  School  Board 
of  which  I  was  a  member  and  represented  for  a  number 
of  years.  In  addition,  there  are  several  corporate 
clients,  to  include  Riverside  Furniture  Company,  USA 
Truck,  Inc.,  and  Simmons  Industries,  and  some 
insurance  companies  where  I  may  need  to  disqualify 
for  an  appropriate  period  of  time. 

Our  law  firm  has  represented  Superior  Federal  Bank, 
F.S.B.,  for  over  fifty  years,  and  it  was  recently 
purchased  by  Boatmen's  Bank  which,  in  turn,  was 
purchased  by  NationsBank.  I  would  disqualify  in 
those  cases,  and  there  will  be  other  clients  that  are 
represented  by  the  firm  from  which  I  may  have  to 
disqualify.  In  any  event,  I  will  follow  the  Code  of 
Judicial  Conduct. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to 
pursue  outside  employment,  with  or  without 
compensation,  during  your  service  with  the  court?  If 
so,  explain. 

No . 

4 .  List  sources  and  amounts  of  all  income  received 
during  the  calendar  year  preceding  your  nomination 
and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents, 
royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more.  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required 
by  the  Ethics  in  Government  Act  of  1978,  may  be 
substituted  here.) 

See  Financial  Disclosure  Report,  included  separately. 

5.  Please  complete  the  attached  financial  net  worth 
statement  in  detail  (Add  schedules  as  called  for) . 

See  Net  Worth  Statement,  included  separately. 
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Have  you  ever  held  a  position  or  played  a  role  in  a 
political  campaign?  If  so,  please  identify  the 
particulars  of  the  campaign,  including  the  candidate, 
dates  of  the  campaign,  your  title  and 
responsibilities . 

I  served  as  co-chairman  of  the  Dale  Bumpers  for 
Governor  Re-election  Committee  in  1972.  Governor 
Bumpers,  now  Senator  Bumpers,  was  running  for 
re-election.  There  was  a  primary  in  which  he 
prevailed  without  a  run-off,  and  he  also  prevailed 
handily  in  the  general  election. 

I  was  the  chairman  of  millage  campaigns  for  the  Fort 
Smith  Public  Schools  in  1972  and  1973.  The  1972 
campaign  was  unsuccessful,  and  the  1973  campaign 
succeeded. 
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1.  An  ethical  consideration  under  Canon  2  of  the 
American  Bar  Association's  Code  of  Professional 
Responsibility  calls  for  "every  lawyer,  regardless  of 
professional  prominence  or  professional  workload,  to 
find  some  time  to  participate  in  serving  the 
disadvantaged. "  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific 
instances  and  the  amount  of  time  devoted  to  each. 

Early  in  my  practice,  I  was  chairman  of  the  Sebastian 
County  Bar  Association  Legal  Aid  Committee  which 
provided  free  legal  services  to  the  poor.  We  handled 
these  cases  without  a  paid  administrator,  and  they 
were  rotated  among  members  of  the  Committee .  We 
later  obtained  county  funding  and,  for  many  years, 
operated  a  county- funded  Legal  Aid  Society  with  one 
paid  attorney  but  with  most  attorneys  participating 
on  a  rotating  voluntary  basis,  providing  service  to 
those  who  could  not  afford  attorneys. 

I  served  on  the  Board  of  the ,  Arkansas  lOLTA 
Foundation  which  is  primarily  involved  in  providing 
legal  services  to  the  disadvantaged  and  to  financing 
worthwhile  legal  projects  for  which  other  funds  are 
not  available.  I  served  as  President  of  the 
Foundation  in  1994-95.  During  my  tenure  as 
President,  the  Arkansas  Supreme  Court,  pursuant  to 
petition  from  the  Board,  converted  the  lOLTA  program 
from  a  voluntary  program  to  a  comprehensive  program 
which  required  the  participation  of  all  attorneys  in 
Arkansas . 

I  am  also  a  member  of  the  Sebastian  County  Bar 
Volunteer  Attorney  Project  and  remain  on  that  list 
through  this  date.  I  handle  cases  as  they  are 
referred  by  this  program. 

2.  The  American  Bar  Association's  Commentary  to  its  Code 
of  Judicial  Conduct  states  that  it  is  inappropriate 
for  a  judge  to  hold  membership  in  any  organization 
that  invidiously  discriminates  on  the  basis  of  race, 
sex,  or  religion.   Do  you  currently  belong,  or  have 
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you  belonged,  to  any  organization  which  discriminates 
--  through  either  formal  membership  requirements  or 
the  practical  implementation  of  membership  policies? 
If  so,  list,  with  dates  of  membership.  What  you  have 
done  to  try  to  change  these  policies? 

No. 

Is  there  a  selection  commission  in  your  jurisdiction 
to  recommend  candidates  for  nomination  to  the  federal 
courts?  If  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire 
judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your 
nomination  and  interviews  in  which  you  participated) . 

There  is  no  selection  commission  in  our  jurisdiction 
with  reference  to  recommending  candidates  for 
nomination  to  the  federal  bench.  In  late  December  of 
1996,  I  learned  that  there  would  be  a  vacancy  in  the 
Western  District  of  Arkansas  when  Judge  H.  Franklin 
Waters  took  senior  status .  I  made  contact  with  the 
office  of  Senator  Dale  Bumpers  and  conferred  in 
person  with  him  in  early  January  of  1997.  I  was 
advised  that  several  persons  were  under  consideration 
and  that,  in  due  course,  he  would  -be  back  in  touch 
with  me  with  reference  to  this  nomination.  In  late 
June  of  1997,  the  Senator's  office  called  and  I  again 
met  with  him  in  Little  Rock  on  a  Saturday  afternoon 
to  generally  discuss  my  interest  in  the  position.  He 
indicated  at  that  time  that  I  was  being  considered, 
and  I  was  advised  on  August  4,  1997,  that  I  had  been 
recommended  to  the  President  for  nomination.  I  have 
been  interviewed  by  the  Department  of  Justice,  the 
American  Bar  Association,  and  the  FBI  and  have 
completed  various  questionnaires  and  submitted 
financial  data. 

Has  anyone  involved  in  the  process  of  selecting  you 
as  a  judicial  nominee  discussed  with  you  any  specific 
case,  legal  issue  or  question  in  a  manner  that  could 
reasonably  be  interpreted  as  asking  how  you  would 
rule  on  such  case,  issue,  or  question?  If  so,  please 
explain  fully. 

No. 
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5.    Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism."  "  ■ 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become 
the  subject  of  increasing  controversy  in  recent 
years.  It  has  become  the  target  of  both  popular  and 
academic  criticism  that  alleges  that  the  judicial 
branch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  government . 

Some  of  the  characteristics  of  this  "judicial 
activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself 
upon  other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

A  judge's  job  is  to  preside  over  trials  and  make 
rulings  as  necessary  without  usurping  the  province  of 
any  other  branch  of  government.  Our  judiciary  system 
works  best  when  it  becomes  involved  only  when 
absolutely  essential.  A  court  should  direct  its 
attention  to  only  those  specific  issues  involved  in 
the  particular  case  that  is  before  it. 


■3- 
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RESPONSES  TO  THE 

LMTED  STATES  SENATE 

JUDICIARY  COMMITTEE  QUESTIONNAIRE 


1.    BIOGR-^PHICAL  INFORMATION  (PLTBLIC) 
] .         Full  name  (include  any  former  names  used.) 
ANSNNER:      Gregor>  Moneta  Sleet 


Address:  List  cunent  place  of  residence  and  office  address(es). 

ANSNNER:      Office:  Unned  Slates  Attorney's  Ofllce 

1201  Market  Street.  Suite  1100 
P.O.  Box  2046 
Wilmineion.  DE  19S99-2046 

Home:  WilminLUon.  DE  19803 


Date  imd  place  of  binh. 

.ANSNNER:      3  S  51 ;  Ne\\  ^'ork  City.  New  ^'ork 


4  .        Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  employer's  name  and  business  address(es.) 

ANSNNER:      Marital  status:  Married 

Spouse:  Mar>'  Kaye  Grantham-Sleet 

Spouse's  occupation:   Consultant 
Spouse's  employer:      E.  I.  Dupont  de  Nemours  Inc. 
Chestnut  Run  Plaza 
P.O.  Box  8071 1 
Wilmington,  DE  19880-0711 


Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  dearees  received,  and  dates  degrees  were  granted. 
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ANSWER:      Hampton  University;  9  69-6  73;  B.A.;  6 73 

Rutgers  University  Scliool  of  Law,  Camden.  NJ;  9/73-6.'76,  J.D.;  6'76 


6.         Employment  Record:  List  (by  year)  all  business  or  professional  corporations,  companies, 
finns,  or  other  enterprises,  partnerships,  institutions  and  organizations,  nonprofit  or 
otherwise,  including  firms,  w ith  \\ hich  you  were  connected  as  an  officer,  director,  partner, 
proprietor,  or  employee  since  graduation  from  college. 

A^■S^^■ER:      l .  6/73  -  873:      Employed  by  Pepsico  Incorporated,  Purchase.  N"^"  as 

Public  Relations  Representative 

2.  6  74  -  8  74:      Employed  as  Borough  Coordinator,  City  of  New 

York  Neighborhood  Youth  Corp.,  New  York,  N^' 

3.  6  75  -  S  75:      Emplo\  ed  as  Intern  at  Defender  .Association  of 

Philadelphia.  121  N.  Broad  Street,  Philadelphia,  P.A 
19107 

4.  S  "o-"  S3:        Public  Defender.  Defender  .Association  of 

Philadelphia 

5.  7S3-12S5:  .Associate.  LaCheen  &  .Alva 

6.  1  86-12  S6:  Partner.  Sleet  i;  Phillips 

7.  1  S7-12  SS:  Partner.  Sleet  &:  Farrell 

8.  1S9-12  89:  .Associate,  Harper  &  Paul 

9.  190-10  90:  Solo  Practitioner 

10.  10  90-6  92:      Deputy  Attorney  General,  Department  of  Justice, 

State  of  Delaware,  Major  Civil  Litigation  Division 

1 1 .  6/92-6/94:        Counsel,  Hercules  Incorporated 

12.  6  94-Present:   United  States  Attorney,  United  States  Attorney's 

Office,  District  of  Delaware 

13.  Formerly  Officer  and  Director  of  57  Fever,  Inc. 
Date  of  incorporation,  12/2 '88.  Currently  inactive. 

14.  Formerly.  Secretarv  and  General  Counsel  of  Global  Changes,  Inc. 
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Date  of  incorporation,  11/3/89.  . 

Board  of  Overseers,  Widener  University  School  of  Law 

(Elected  by  the  Board  of  Trustees  on  3/9  95) 

St.  Michael's  Day  Nursery  Board  of  Trustees 

(Joined  Board  of  Directors  in  May,  1996) 

Military  $er\'ice:  Ha\e  >'ou  had  any  military  ser\'ice'^  If  so,  gi\e  particulars,  including  the 
dates,  branch  of  ser\  ice,  rank  or  rate,  serial  number  and  type  of  discharge  received. 

ANS\>ER:      No. 


Honors  and  Awards:  List  an\  scholarships,  fellowships,  honorary  degrees,  and  honorary 
socielx  memberships  that  you  belie\e  would  be  of  interest  to  the  Committee. 

.ANSN>  ER:      -  I  received  an  Earl  Warren  Legal  Training  Scholarship  from  the 

N.A.-\CP  Legal  Defense  fund  to  attend  law  school. 

1 994  N.-\.ACP  Distinguished  Service  Aw ard 

1995  New  Castle  County  Police  Department  Award  in  Recognition 
of  First  Successful  Civil  Rights'Hate  Crime  Investigation  and 
Con\iction 

1996  Howard  Baile\  Life  Enrichment  Program's  Second  .AG.APE 
.Award  (for  work  w  ith  Delaware's  youth) 

1996  Kappa  .Alpha  Psi  Fraternity  Award  "In  Appreciation  For  His 
Community  Service" 

1 996  Brand\A\  ine  Professional  Association  Outstanding  Achiever 
In  Go\  eniment  .Aw  ard 

1997  The  Rev.  Dr.  Martin  Luther  King.  Jr.  '"Charnpions  For  Social 
Justice  and  Equality"  .Aw  ard  from  the  Black  Law  School  Students 
Association  of  the  Rutgers  University  School  of  Law  -  Camden, 
New  Jersey 


Bar  .Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  >ou  are  or  ha\e  been  a  member  and  give  the  titles  and  dates  of  an\' 
offices  w  hich  >  ou  have  held  in  such  groups. 
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A.NSNN  ER:      American  Bar  Association 

Attorney  General  Advisory  Committee  ("AGAC")  (Vice  Chair  1996) 

Attorney  General  Advisory  Committee  (Member  1995) 

Bank  Fraud  Working  Group  of  the  AGAC  (Member) 

Child  Exploitation  &  Obscenity  Working  Group  of  the  AGAC 

(Co-Chair,  Mid-1996-Present) 
Civil  Rights  Subcommittee  of  the  AGAC  (Member) 
Criminal  Justice  Act  Special  Committee  (Member) 
Criminal  Justice  Council,  State  of  Delaware  (Member) 
Criminal  Justice  Council,  Victim's  Advisory  Committee 

(Chair,  6/94-Present) 
Delaware  Barristers  Association 
Delaware  Courts  Planning  Committee 
Delaware  Joint  Civil  Rights  Task  Force,  United  States  Attorney's  Office 

(Chair,  1994-Present) 
Delaware  State  Bar  Association 
Dela\\  are  State  Bar  Association,  Executive  Committee 
Delaware  Supreme  Court  Task  Force  On  Racial  <k  Ethnic  Fairness 

(Co-Chair,  4/95-10  96) 
Department  of  Justice  Association  Of  Black  Attorne)s  (Member) 
Disproportionate  Minority  Confinement  Committee  Juvenile  Justice 

Advisory  Group,  State  of  Delaware  (former  Member) 
Disproportionate  Minority  Confinement  Committee,  Sentencing 

Accountability  Commission.  State  of  Delaware  (former  Member) 
United  States  District  Court  Advisory  Committee 

for  the  District  of  Delaware  (Member) 
Diversity  Committee,  Delaware  State  Bar  Association  (Member) 
Health  Care  Fraud  Subcommittee  of  the  AGAC  (Member) 
Implementation  Committee,  Violence  Against  Women  Act, 

State  of  Delaware  (Member) 
Juvenile  Justice  Advisory  Group  (Appointed  by  Governor  Thomas  R. 

Carper  11/94)  (Member) 
Minority  Job  Fair  Committee,  Delaware  State  Bar  Association  (Member) 
National  Black  Prosecutors  Association  (Member) 
Organized  Crime/Violent  Crime  Subcommittee  of  the  AGAC  (Member) 
Philadelphia  Bar  Association  (former  Member) 
Philadelphia  Barristers  Association  (former  Member) 
Rutgers  University,  School  of  Law,  Camden  NJ 

Dean  Search  Committee  (Member) 
Third  Circuit  Task  Force  On  Equal  Treatment  in  the  Courts, 

Race  &  Ethnicity  Commission  (Member) 
Weed  &  Seed  Executive  Steering  Committee  (Chair  6'94-Present) 
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10.       Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in  lobbying 
before  public  bodies.  Please  list  all  other  organizations  to  which  you  belong. 

ANSWER:      Board  of  Overseers,  Widencr  University  School  of  Law  (Member) 
Police  Chiefs  Council  (Member) 
St.  Michael's  Day  Nursery  Board  of  Trustees 

(Joined  Board  of  Directors  in  May,  1 996) 


1 1 .       Court  Admij;si9n  LJst  all  courts  in  which  you  have  been  admitted  to  practice,  with  dates 
of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for  administrative  bodies  which 
require  special  admission  to  practice. 


ANSWER:      a.  Pennsylvania  Supreme  Court,  Date  of  Admission  5/6/77  (Inactive) 

b.  U.S.  District  Court  for  the  Eastern  District  of  Pennsylvania,  Date  of 
Admission  1/24/85 

c.  New  York  State  Court  of  Appeals,  Third  Judicial  Department,  Date 
of  Admission  2/22/89 

d  Delaware  State  Supreme  Court,  Date  of  Admission  12/13/90 

e.  U.S.  District  Court  of  Delaware.  Date  of  Admission  1/9/91 

f.  U.S  Court  of  Appeals  of  the  Third  Circuit  Court  of  Appeals,  Date 
of  Admission  3/6/92 


12.       Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports,  or 
other  published  material  you  have  written  or  edited,  Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a  copy  of 
all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy.  If  there  were 
press  reports  about  the  speech,  and  they  are  readily  available  to  you,  please  supply  them. 

ANSWER:      In  1 972  I  made  a  statement  at  a  news  conference  in  my  cs^acity  as 

President  of  the  Student  Government  Association,  related  to  certain  student 
protests  which  were  then  occurring  on  the  campus  of  Hampton  University. 
This  statement  was  televised.  This  statement  was  authored  by  the  Vice 
President  of  the  Student  Government  Association,  Dennis  Hollins.  Though 
not  submitted  to  the  publication  by  me,  text  of  the  statement  later  appeared 
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in  an  issue  of  ihe  newspaper  Muhammad  Speaks  and  authorship  was 
attributed  to  me. 

Speeches  responsive  to  this  question  are  attached  hereto  at  Exhibit  A,  and 
are  as  follows: 

-"\n  The  Name  of  Candor/The  Black  ProbleniThe  M\lh  Continues" 

Keynote  Address  to  Rotan,'  Club,  February'  23,  1995 
-"Duty  to  SerN'ice" 

Remarks  to  \\'ilmington  Police  Department  83rd  Graduation 

June  28,  1995 
-Testimony  Before  Senator  Joe  Biden's  Youth  \'iolence  Heanngs 

July  15,  1995 
-Remarks  To  Medicare 'Medicaid  Fraud  Fonim, 

Sponsored  by  U.S.  Senator  Joseph  R.  Biden.  Jr.,  October  16.  1995 
-"Gelling  ln\ol\ ed  -  Let  It  Be  "i'ou" 

Ke\  note  Address  to  '"Let  It  Begin  With  Me" 

A  Conflict  Resolution  Skills  For  Schools  &  Communities 

Conference,  Presented  b\  the  VMCA  Resource  Center  of  Delaware 

March?,  1996 
-Remarks  to  Third  Circuit  Public  Hearing,  November  20,  1996 
-Press  Conference  Statement  To  Announce  Submission  of  Name  For 

Presidential  Appointment  To  Judgeship.  June  9,  1997 
-Letter  to  the  Editor  o^ Muhammad  Speaks,  December  15,  1972 


Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  ph\sical 
examination. 

A^S^^ER:      Excellent.  October  l,  1997. 


Judicial  Office:  State  (chronologically)  any  judicial  offices  you  ha\e  held,  whether  such 
position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each  such  court. 

ANSWER:      None 


15.       Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 

significant  opinions  you  have  written;  (2)  a  short  summar)'  of  and  citation  for  all  appellate 
opinions  where  your  decisions  were  reversed  or  where  your  judgment  was  affirmed  w  ith 
significant  criticism  of  your  substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional  issues,  together  with  the  citation  to 
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appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions  Hsted  were  not  officially 
repoiled,  please  pro\  ide  copies  of  the  opinions, 

ANSWER:      None. 


16,       Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than  judicial 
offices,  including  the  terms  of  sen.  ice  and  whether  such  positions  were  elected  or 
appointed.  State  (chronologicall\)  any  unsuccessful  candidacies  for  elective  public  office. 

ANSW  ER:      United  States  Attorney,  District  of  Delaware 

After  Senate  Confirmation,  Appointed  By  the  President;  May  9,  1994 
Terms  of  Ser\ice:  4  \ears 


Lc'-'.i!  Career: 

a.  Describe  chronologicalh'  your  law  practice  and  experience  after  graduation  from 

law  school  including: 

1 .  whether  \ou  sened  as  clerk  to  a  judge,  and  if  so.  the  name  of  the  judge,  the 

court,  and  the  dates  of  the  period  \ou  were  a  clerk; 

.ANSW  ER:      1  did  not  sei"\e  as  a  law  clerk. 

2  whether  \ou  practiced  alone,  and  if  so.  the  addresses  and  dates: 

ANSWER:       1  90-10  90       Sole  Practitioner.  Gregorx'  .M.  Sleet,  Esquire,  201  Murphy 
Road.  Wilmington,  DE  19803:  Sole  practice  handling  ci\il 
and  criminal  litigation,  entertainment  law  and  some  general 
legal  ser\  ices,  e.g.,  wills,  etc. 

3.  the  dates,  names  and  addresses  of  law  fimis  or  offices,  companies  or 

go\ emmental  agencies  w ith  which  you  ha\e  been  connected,  and  the 
nature  of  >our  connection  with  each; 

■ANSWER:      6'94-Present    United  States  Attorney.  United  States  Attorney's  Office. 
District  of  Delaware,  1201  Market  Street,  Suite  1 100,  P.O. 
Box  2046,  Wilmington,  DE  19899. 

6'92-6  '94         Counsel.  Hercules  Incorporated,  Hercules  Plaza, 
Wilminaton,  DE  19894-0001. 
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10'90-6/92  Deputy  Attomev  General.  Depanmeni  of  Justice,  State  of 
Delaware,  Major  Civil  Litigation  Division,  820  N.  French 
Street,  Wilmington,  DE  19801. 

1 '89-12  89       .Associate.  Harper  &  Paul.  140  W.  Maplewood  Avenue, 
Philadelphia,  PA  19144. 

1/87-12/88  Partner.  Sleet  &  Farrell,  230  S.  Broad  Street,  Philadelphia, 
PA  1 9 1 02  and  7 1 8  Arch  Street,  Suite  400N,  Philadelphia. 
PA  19106. 

1  86-12/86       Partner.  Sleet  &  Phillips,  230  S.  Broad  Street,  Philadelphia, 
PA  19102. 

7  83-12  S5        Associate.  LaCheen  &  .Alva,  3100  Lewis  Tower  Building. 
Philadelphia.  PA  19102  or  600  One  E.  Penn  Square 
Building.  Philadelphia,  PA  19107 

S  "6-".  S3         Public  Defender.  Defender  Association  of  Philadelphia.  70 
N.  I'thStreet.  Philadelphia.  PA   19103 


\\'hat  has  been  the  general  character  of  your  law  practice.  di\  iding  it  into 
periods  with  dates  if  its  character  has  changed  o\er  the  years'^ 


ANS>NF,R: 


UNITED  STATES  .ATTORNEY'S  OFFICE 


6  94-Present     United  States  Attomev.  United  States  Attorney's  Office, 

District  of  Delaware.  Chief  federal  law  enforcement  officer 
for  the  District  of  Delaware.  Head  of  office  responsible  for 
the  criminal  prosecution  of  persons  committing  federal 
crimes  in  the  District.  The  USAO  also  represents  the 
United  States  Government  in  most  ci\il  matters,  defensi\ e 
and  affinnative,  brought  in  the  District. 

CORPORATE  PRACTICE 


6  92-6  94         Counsel.  Hercules  Incorporated.  Represented  the 

corporation  in  a  wide  variety  of  general  commercial  law 
issues,  including  contract  formation  and  negotiation, 
acquisitions,  and  general  business  advice  and  counsel  to  in- 
house  clients  in  areas  such  as  antitrust.  Also  responsible  for 
managing  some  litigation  for  the  corporation 
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ATTORNEY  GENER-\L'S  OFFICE 

10 '90-6  92       Deputy  Attomev  General.  Department  of  Justice,  State  of 

Delaware,  Major  Cin  il  Litigation  Division.  Represented  the 
State  of  Delaware  in  a  variety  of  major  ci\il  lawsuits 
(general  torts,  construction  contracts,  sex  discrimination, 
prisoner  rights,  prosecution  before  professional  boards  of 
individuals  accused  of  sexual  harassment,  etc.,  and  other 
general  ci\il  matters). 

PRI\'ATE  PR.^CT1CE 

7.S3-10-90        1  '90-10  90       Sole  Practitioner.  Gregor>  M.  Sleet,  Esquire. 
Sole  practice  represented  indi\idual  clients 
in  civil  and  criminal  litigation,  entenainment 
law  and  some  general  legal  services,  e.g., 
■         wills. 

1  S9-12  S9       Associate.  Harper  &  Paul.  Associate  with 
Uill-ser\ ice  fimi  handling  ciNil  litigation 
(Plaintiff  and  defense),  estate  work,  small 
business  representation. 

1  S7-i:  SS       Parmer.  Sleet  &.  Fauell.  Represented 
mdixidual  clients  in  litigation  (Plaintiff 
personal  injur. .  ci\il  rights  and  criminal 
defense),  as  well  as  small  business, 
entertainment  law  and  athlete  representation. 

1  S6-12  S6       Parmer,  Sleet  &.  Phillips.  Represented 
individual  clients  in  litigation  (Plaintiff 
personal  injur.',  ci\il  rights  and  criminal 
defense),  as  w  ell  as  small  business, 
entenainment  law  and  athlete  representation. 

7'83-12  85        Associate.  LaCheen  &  Alva.  Handled 

plaintiff  personal  injury',  criminal  defense, 
entertainment  law  and  athlete  representation. 

PUBLIC  DEFENDER 

8  76-7  83         Public  Defender.  Defender  Association  of  Philadelphia. 
Staff  attorney  handling  all  facets  of  the  representation  of 
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indigent  criminal  defendants  from  appellate  brief  writing  to 
JLiP)  trials. 

2.  Describe  your  typical  fomier  clients,  and  mention  the  areas,  if  any,  in 

which  you  have  specialized. 


ANSWER: 


UNITED  STATES  ATTORNEY'S  OFFICE 


6'94-Present    United  States  Attorney.  United  States  Attorney's  Office, 

District  of  Delaware,  Chief  federal  law  enforcement  officer 
for  the  District  of  Delaware.  Head  of  office  responsible  for 
the  criminal  prosecution  of  persons  committing  federal 
crimes  in  the  District.  The  USAO  also  represents  the 
United  States  Go\  emment  in  most  civil  matters,  defensi\  e 
and  affirmative,  brought  in  the  District. 

CORPOR.ATE  PR.ACTICE 

6  92-6  94         Counsel.  Hercules  Incorporated.  Represented  the 

coiporation  in  a  wide  \"ariet\'  of  general  commercial  law 
issues,  including  contract  formation  and  negotiation, 
acquisitions,  and  general  business  ad\  ice  and  counsel  to  m- 
house  clients  in  areas  such  as  antitrust.  .Mso  responsible  for 
managing  some  litigation  for  the  corporation. 

ATTORNEY  GENER-AL'S  OFFICE 

10  90-6  92       Deputy  .Aitomev  General.  Department  of  Justice.  State  of 
Delaware,  Major  Civil  Litigation  Division.  Represented  the 
State  of  Delaware  in  a  variety  of  major  civil  lawsuits 
(general  torts,  construction  contracts,  sex  discrimination, 
prisoner  rights,  prosecution  before  professional  boards  of 
indi\  iduals  accused  of  sexual  harassment,  etc.,  and  other 
general  civil  matters). 

PRIVATE  PR.\CTICE 

From  7/83-10/90, 1  engaged  in  the  private  practice  of  law  at 
the  firms  listed  below  and  as  a  solo  practitioner  at  the  time 
and  location  indicated  below.  During  this  time,  I 
represented  individual  clients  in  the  areas  listed  below. 

1  90-10  90       Sole  Practitioner.  Gregory  M.  Sleet.  Esquire. 
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-.    ■,:(-.,  Sole  practice  represented  indi\idual  clients 

in  ci\il  and  criminal  litigation,  entertainment 
law  and  some  general  legal  ser\'ices,  e.g.. 
wills. 

1- 89- 12- 89       Associate,  Harper  &  Paul.  Associate  with 
,,.  full-serv-ice  firm  handling  civil  litigation 

(Plaintiff  and  defense),  estate  work,  small 
^^■,        ,..,.-  business  representation.  .,  ., 

,       ',    ._  1  S7-]2'SS       Partner.  Sleel  &  Farrell.  Represented 

,....:   ->  ,,  individual  clients  in  litigation  (Plaintiff 

\. .■:■,,  -    -,..         personal  injur>',  civil  rights  and  criminal 
.  .;. ,  defense),  as  well  as  small  business. 

enienainment  law  and  athlete  representation. 

1  S6-12  S6       Partner- Sleet  &  Phillips.  Represented 
indi\idual  clients  in  litigation  (Plaintiff 
personal  injur,',  ci\  il  rights  and  criminal 
defense),  as  w  ell  as  small  business, 
entertainment  law  and  athlete  representation. 

7  S3-12  S5       Associate.  LaCheen  &  .Aha.  Handled 

plaintiff  personal  injur%',  criminal  defense, 
entenainment  law  and  athlete  representation. 

PUBLIC  DEFENDER 

S  T6-7.  S3  Public  Defender.  Defender  .Association  of  Philadelphia. 

....  Staff  attome)'  handling  all  facets  of  the  representation  of 

.  ;.    ■-.■.■,     indigent  criminal  defendants  from  appellate  brief  writing  to 
jur)'  trials.     .,..  ,   ....  ^  ,     , 

c.  1 .  Did  \ou  appear  in  court  frequently,  occasionally,  or  not  at  all''  If  the 

frequency  of  your  appearances  in  court  \aried,  describe  each  such  \ariance, 
gi\"ing  dates.  •..       ,   •     .;■..■ 

.ANSNN  ER:  ^'es.  During  my  tenure  as  an  Assistant  Public  Defender,  I  appeared  in 
court  frequently.  Upon  my  entr},'  into  pri\'ate  practice,  and  subsequent 
thereto,  I  ha\  e  appeared  in  couil  much  less  frequently. 

2.  What  percentage  of  these  appearances  was  in:  (a)  federal  courts;  (b)  slate 

courts  of  record:  (c)  other  courts. 
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ANSWER:      (a)         5% 

(b)  80% 

(c)  1 5% 

3.  What  percentage  of  your  litigation  was:  (a)  civil;  (b)  criminal. 

ANS\>ER:      UNITED  STATES  ATTORNEY'S  OFFICE 
50%  criminal 
50%o  civil 

CORPOR.^TE  PR.ACTICE 

100%  civil 

ATTORNEY'  GENER.AL'S  OFFICE 
100%  civil 

PR1\  ATE  PR^ACTICE 

75^.ii  civil 
25^.' u  criminal 

PUBLIC  DEFENDER 

lOu'-'u  criminal 


4.  Slate  the  number  of  cases  in  courts  of  record  \ou  tried  to  verdict  or  judgment 
^rather  than  settled),  indicating  whether  \ou  were  sole  counsel,  chief  counsel,  or 
associate  counsel. 

■ANSNN  ER:      I  would  estimate  (conser\ati\  ely)  that  1  have  tried  in  excess  of  250  cases  to 
\erdict;  all  as  sole  counsel. 

5.  What  percentage  of  these  trials  was:  (a)  jury;  (b)  non-jury. 

ANSNNER:      (a)         10% 

(b)        90% 


1 8.       Liiieaiion:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 

handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and  date  if 
unreponed.  Give  a  capsule  summary'  of  the  substance  of  each  case.  Identify  the  pan\  or 
parties  whom  you  represented;  describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state  as  to  each  case: 
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(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the  case 
was  litigated,  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of 
prmcipal  counsel  for  each  of  the  other  parties. 

ANSN\  ER:      1 .  State  of  Delaw  are  vs.  Thomas  Capano,  State  Superior  Court. 

Assigned  Judge  William  Swain  Lee.  I  and  my  Criminal  Chief 
recently  supep>  ised  a  major  criminal  (kidnap)  investigation  which 
led  to  the  arrest  of  the  target  in  November,  1997.  Upon  concluding 
that  the  evidence  better  supported  a  change  of  first  degree  murder,  I 
directed  the  matter  be  turned  over  to  the  State  Attorney  General's 
Office  for  prosecution.  This  matter  has  involved  considerable 
litigation  to  date,  including  three  appeals  to  the  United  States  Court 
of  Appeals  for  the  Third  Circuit.  Additionally,  numerous 
in\estigati\e  questions  and  issues  ga\e  rise  to  the  need  to  consider 
and  resohe  a  variety  of  evidentiar\'  questions.  Opposing  Counsel 
in  this  matter  are  Joseph  A.  Hurle)  ,1215  King  Street,  Wilmington, 
DE  1 9S01 ,  (302)  658-S9S0  and  Charles  M.  Oberly,  III,  800 
Delaware  Avenue.  Suite  901,  Wilmington.  DE  19S0I,  (302)  576- 
2000. 

,     2.  US  \,  Gonzales.  1995.  D.C.  Criminal  No-CR-00053.  affirmed.  U.S. 

■,7  .  Circuit  Coun  of  Appeals  for  the  Third  Circuit  (No.  96-7542).  (U.S. 

District  Judge  Mun'ay  M.  Schwailz  presided  over  the  trial.)  This 
matter  required  determination  b\'  me  of  \\hether  the  office  would 
pursue  the  successive  of  prosecution,  post-acquittal  by  a  State  jur\ 
five  years  earlier,  of  Jaime  Gonzalez  who  used  an  explosive  device 
to  murder  one  Julio  Gonzalez  (no  relation).  The  matter  inx'olved 
significant  legal  (constitutional)  and  evidentiar>-  issues,  as  well  as 
questions  of  fundamental  fairness.  The  defendant's  conviction  was 
recently  upheld  by  the  Third  Circuit  Court  of  Appeals.  Assistant 
U.S.  Attorney  Edmond  Falgowski  handled  this  matter.  He  may  be 
reached  at  the  U.S.  Attorney's  Office,  1201  Market  Street,  Suite 
1 100,  P.O.  Box  2046,  Wilmington,  Delaware,  19801,  (302)  573- 
6277.  Opposing  counsel  was  Jolm  S.  Malik,  100  E.  14th  Street, 
Wilmington,  Delaware,  19801,  (302)  427-2247. 

,-       3.  Agri-Timber  v.  Hercules,  et  al..  1993.  C.A.  No.  86673-08  or  86- 

673-Cl-OS,  Circuit  Court  for  Pinellas  County,  Florida.  I  managed 
and  participated  in  this  litigation  on  behalf  of  my  client  at  Hercules 
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Incorporated  during  my  tenure  there  as  in-house  counsel.  The 
matter  invol\ed  claims  by  the  plaintiff  that  Hercules  committed 
various  contract  breaches,  acts  of  tortious  interference,  and  fraud 
arising  out  of  certain  commercial  operations  m  which  the  parties 
engaged.  Plaintiffs  original  demand  in  this  matter  was  for 
damages  in  the  amount  of  SI  00  million.  The  discover)'  and  the 
negotiations,  in  which  I  actix'ely  participated,  resulted  in  a 
settlement  for  substantially  fewer  dollars.  (I  believe  this  matter  w  as 
settled  prior  to  assignment  to  a  judge.)  Outside  counsel  for 
Hercules  was  David  Knight,  Esquire  of  Hill,  Ward  &  Henderson, 
101  E.  Kennedy  Boulevard,  Tampa,  Florida,  33602,(813)221- 
3900,  and  opposing  counsel  was  Paul  C.  Scherer,  located  at  2950 
Fifth  Avenue  Nonh,  St.  Petersburg,  Florida,  33713,  (813)  327- 
2621. 

Akbiirv.  Watson,  et  al..  1991,  C.A.  No.  89-0022,  rev'd.  U.S. 
Circuit  Court  of  Appeals  for  the  Third  Circuit  (No.  92-7571  and 
7572).  1  assisted  Deputy  Attorney  General  David  White  in  the 
preparation  and  trial  of  this  matter  before  then  U.S.  District  Court 
Judge  Jane  Roth.  This  was  Mr.  White's  first  trial.  Mr.  White 
represented  the  Commissioner  of  Corrections  of  the  Slate  of 
Delaw  are,  Robert  Watson,  and  other  named  Stale  defendants 
against  allegations  by  the  plaintiff,  Abdul  Akbar.  that  the  State  was 
proN  iding  constitutionally  inadequate  library'  facilities  and  paralegal 
and  attorney  assistance  to  inmates  at  the  Maximum  Security  Unit  of 
the  Delaware  Correctional  Center.  The  trial  resulted  in  a  plaintiffs 
\  erdict  w  hich  w  as  later  o\  ertumed  on  appeal.  Opposing  counsel  in 
this  matter  was  Brian  Banley  who  may  be  reached  at  1010  Concord 
Pike,  Suite  200,  Wilmington,  DE,  19802,  (302)  658-8885.  State 
Attome\  General's  Office,  820  N.  French  Street,  Wilmington,  DE 
19S01.' 

U.S.  V.  State  of  Delaware.  1992,  C.A.  No.  90-34  SLR,  District 
Court.  Judge  Susan  L.  Robinson.  On  this  matter  I  was  co-counsel 
with  Deputy  Attorney  General  John  Polk.  This  action  involved 
allegations  by  the  United  States  that  a  Delaware  State  statute,  29 
Del.C.  sec.  8903(10),  was  unconstitutional  on  its  face  and  in  its 
impact  on  female  citizens  of  the  State  of  Delaware  in  that  it  ser\ed 
to  preclude  and'or  dissuade  women  from  ser\ice  with  the  Delaware 
State  Department  of  Corrections  and  impeded  their  promotion  as 
corrections  officers  in  Delaware's  State  prison  system  by 
prohibiting  the  assignment  of  guards  of  one  sex  to  housing  units  for 
inmates  of  the  opposite  sex.  After  extensive  discovery,  including  a 
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number  of  depositions,  the  State  conceded  the  issue  of 
discriminator)' impact.  At  the  time  of  my  resignation  from  the 
Attorney  General's  Office,  discovery  continued  on  the  issue  of 
damages.  Opposing  lead  counsel  for  the  U.S.  government  was 
Steven  H.  Schlesinger,  U.S.  Department  of  Justice,  Washington, 
DC,  20530,  (202)  514-1263.  State  Attorney  General's  Office,  820 
N.  French  Street,  Wilmington,  DE  19801.  ■      •■'.■ 

Scott  V.  Lundv.  Sr..  et  al..  1987,  C.A.  No.  87-1526,  U.S.  District 
Court  for  the  Eastern  District  of  Pennsylvania.  (U.S.  District  Judge 
Edmund  Ludw ig  presided.)  This  action  invohed  allegations 
brought  by  me  on  behalf  of  the  plaintiff,  Ethel  Scott,  that  Mr. 
Lundy,  a  real  estate  agent,  along  with  the  Commonwealth  Land 
Title  Company  and  others  engaged  in  a  conspiracy  in  violation  of 
the  Civil  RICO  Statute  to  obtain  ownership  of  the  plaintiffs  home 
by  fraudulent  means.  In  order  to  provide  further  details.  I  do  not 
have  access  to  these  records.  Opposing  counsel  were  Robert  P. 
Weiner,  Esquire,  1500  Walnut  Street,  Suite  1 103,  Philadelphia.  PA 
19102.  (215)  732-5100  and  Carey  Flitter.  Esquire,  Lundy,  Flitter. 
Beldecos  &  Berger,  450  N.  Narberth  Avenue,  Narbenh,  PA  19072, 
(610)  668-0770.  This  matter  was  settled  after  a  ruling  by  the  Judge 
on  defendant's  Motion  for  Summar\'  Judgment  in  favor  of  the 
defendants. 

Birowski  v.  Redman,  el  al..  1992.  C.A.  No.  1076-K,  Master  in 
Chancery  Richard  Kiger.  This  matter  \\  as  handled  by  me  on  behalf 
of  the  State  of  Delaware.  It  was  litigated  in  the  Court  of  Chancer) 
and  arose  from  allegations  by  the  plaintiffs  (inmates  at  the 
Delaware  State  Correctional  Center)  that  the  State  had  infi-inged 
upon  their  civil  rights  in  a  variety  of  ways  including  the  denial  of 
their  right  to  rehabilitation,  unconstitutional  interference  with  the 
deliver)'  of  their  mail,  and  housing  them  in  conditions  amounting  to 
cruel  and  unusual  punisl'mient.  After  extensive  discovery,  the 
matter  was  settled.  The  lead  counsel  for  the  plaintiffs  was  Jay  W. 
Eisenhoffer  formerly  of  the  law  firm  of  Skadden,  Arps,  Slate, 
Magher  &  Floni  who  may  be  reached  at  Blank,  Rome,  Comisky 
and  McCauley,  1220  Market  Street,  Suite  800,  Wilmington,  DE, 
19801,(302)425-6400. 

Schwaab  v.  Wood.  1991-1992,  C.A.  No.  88-657,  U.S.  District 
Court  for  the  District  of  Delaware.  (U.S.  District  Judge  Murray  M. 
Scliw  artz  presided.).  This  case  involved  a  complaint  alleging  the 
commission  of  \ arious  ci\il  riahts  violations  bv  se\eral  Delaware 
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State  troopers  against  the  plaintiff.  Se\  eral  days  prior  to  the 
schedule  of  trial,  I  \\as  assigned  to  assist  a  Deputy  Attorney 
General  (Da\  id  White)  in  his  preparations  for  the  trial  in  this 
matter.  I  was  asked  to  assess  the  merits  of  the  case  and  advise  the 
State  Solicitor  whether  the  matter  should  be  settled.  After 
intePiiewing  defendant  State  troopers,  attending  the  depositions  of 
the  plaintiff  and  a  corroborating  witness,  and  reviewing  responses 
to  Interrogatories  and  notes  of  testimony  from  previous  depositions. 
I  recommended  a  settlement  of  the  action.  1  acted  as  the  principal 
negotiator  and,  along  with  a  State  Solicitor,  Michael  Foster,  w  as 
able  to  conclude  settlement  of  the  matter.  Douglas  Shachtman 
represented  the  plaintiff  and  may  be  reached  at  1200  Pemis\lvania 
Avenue,  Suite  302,  Wilmmgton,  DE,  (302)  655-1800.  Michael 
Foster  may  be  reached  at  Department  of  Justice,  State  of  Delaware, 
820  N.  French  Street.  Wilmington,  DE  (302)  577-2500. 

9.  in  Re:  Joseph  Roonev.  1990.  C.A.  No.  90A-12-4-1-AP.  This  was 
an  appeal  from  a  decision  of  the  Delaware  Slate  Board  of 
Chiropractic  to  re\oke  the  license  of  Dr.  Joseph  Rooney  to  conduct 
a  chiropractic  practice  in  the  State  of  Delaware.  The  re\ocaiion 
arose  out  of  complaints  of  se.xual  harassment  and  improper  sexual 
contact  w  ith  se\  eral  of  Dr.  Rooney's  female  patients.  Opposing 
counsel  in  this  matter  w  as  Joseph  Hurley  w  ho  may  be  reached  at 
1215  King  Street.  Wilmington,  DE.  19S01.  (302)  65S-S9S0.  My 
in\  oh  ement  in  this  matter  temiinated  upon  my  resignation  from  the 
.Atlome)'  General's  Office. 

10.  Parsons  \ .  Watson.  1992.  C.A.  No.  90-142-M.\lS,  U.S.  District 
Coun  for  the  District  of  Delaware  (U.S.  District  Judge  Murray  .\1. 
Schwartz  presided).  This  matter  involved  a  claim  by  Herman 
Parsons,  a  correctional  officer  w  ith  the  Delaware  State  Department 
of  Conections,  that  he  was  improper!)'  demoted  from  the  rank  of 
Captain  subsequent  to  publication  of  an  article  in  a  local  newspaper 
which  contained  quotes  attributed  to  him  that  were  critical  of 
operations  at  the  Department.  Mr.  Parsons  alleged  that  his  first 
amendment  rights  were  \iolated.  After  some  initial  discover^'  and 
briefing  on  defendant's  Motion  for  Summary  Judgment  and  Motion 
to  Amend,  plaintiffs  counsel,  Roy  Shiels  of  Brown,  Shiels  & 
ChasanoN,  108  East  Water  Street,  P.O.  Drawer  F,  Dover,  DE 
19903,  (302)  734-4766,  and  1  reached  a  tentative  settlement  of  the 
lilieation. 
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Most  of  the  civil  matters  1  handled  resulted  in  settlement.  After 
lea\ing  the  Defender  Association.  I  tried  sexeral  personal  injur\ 
cases  before  arbitration  panels  for  the  Court  of  Common  Pleas  of 
Philadelphia.  Pennsylvania.  I  also  tried  a  number  of  ci\il  matters 
(commercial  disputes  and  landlord  tenant  matters)  before  the 
Philadelphia  Municipal  Court. 

Most  of  the  significant  matters  litigated  to  \erdict  that  I  personalh' 
handled  were  tried  while  I  was  with  the  Defender  Association  of 
Philadelphia  (Public  Defender's  Office)  and  shortly  thereafter. 
These  cases  involved  criminal  allegations  such  as  retail  theft, 
forger> ,  w  elfare  fraud,  theft,  auto  theft,  burglary,  arson,  robber\ , 
rape,  assault  and  homicide.  These  matters  were  litigated  in  the 
State  Courts  of  Pennsylvania  including  the  Court  of  Common 
Pleas,  Superior  Court,  and  Supreme  Coun,  as  well  as  the 
Philadelphia  Municipal  Coun.  These  matters  were  generall> 
handled  by  me  persona!l\  as  sole  trial  counsel.  Because  of  the 
passage  of  time.  I  am  unable  to  pro\ide  the  specific  infomiation 
requested  by  this  question  with  regard  to  these  matters.  1  believe 
the  records  of  these  matters  handled  by  me  while  at  the  Public 
Defender's  Office  in  Philadelphia  have  now  been  destroyed. 


19.       Lcgcil  .Actix  ities:  Describe  the  most  significant  legal  activities  you  have  pursued, 

including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did  not 
inxohe  litigation.  Describe  the  nature  of  your  participation  in  this  question,  please  omit 
an\  mfonnation  protected  by  the  anome\  -client  pri\  ilege  (unless  the  privilege  has  been 
waived  ) 

.ANSWER:      .As  United  States  .Attorney  for  the  District  of  Delaware,  ]  frequently  get 
inxohed  in  the  substanti\e  aspects  of  a  variety  of  matters,  both 
in\estigaiive  and  litigati\e,  in  both  the  civil  and  criminal  area. 

Prosecution  memoranda  are  prepared  in  support  of  a  request  for  permission 
for  grand  jur)'  presentment  in  the  \ast  majority  of  matters  in  my  office.  I 
re\  iew  each  of  these  memorandum.  Additionally,  I  exercise  final  approval 
prior  to  the  filing  of  any  motions  in  support  of  the  reduction  of  a 
defendant's  sentence  pursuant  to  §5(k)l.l  of  the  United  States  Sentencing 
Guidelines  or  Rule  35(b)  of  the  Federal  Rules  of  Criminal  Procedure. 

I  am  acti\  ely  engaged  in  a  variety  of  civil  matters  arising  out  of  initiatives 
implemented  by  me  in  the  area  of  civil  rights  (Americans  With  Disabilities 
.Act.  Fair  Housing,  and  Fair  Lending  issues)  and  health  care  fraud.  1  am 
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also  actively  engaged  in  several  significant  environmental  matters  in  the 
office.  Additionally,  I  re\ie\\  most  memorandum  prepared  in  support  of 
settlements  of  ci\  il  matters  handled  by  the  office. 

My  two  year  ser\ice  on  the  Attorney  General's  Advison'  Committee 
(1995-96  -  Vice  Chairman  in  1996)  gave  me  the  opportunity  to  be 
involved  at  a  policy  making  level  in  a  wide  variety  of  issues,  both  criminal 
and  civil,  in  which  the  United  States  Depanment  of  Justice  is  invoh  ed.  1 
ha\e  had  the  opportunity  to  examine  and  consider  some  of  these  issues  on 
a  more  in-depth  basis  as  a  result  of  my  membership  on  the  Civil  Rights 
Subcommittee,  Organized  and  \'iolent  Crime  Subcommittee,  the 
Healthcare  Fraud  Subcommittee,  the  Racial  Disparity  Working  Group,  and 
as  Co-Chair  of  the  Child  Exploitation  and  Obscenity  Working  Group. 
These  are  all  subcommittees  of  the  .Attorney  General  Advisor)''s 
Committee. 

I  am  also  involved  actively  in  a  number  of  groups  at  the  State  and  local 
level  in  my  District  as  listed  in  responses  to  questions  9  and  10.  I  am  a 
member  of  the  Statew  ide  Criminal  .lustice  Council  which  includes  the 
leadership  from  around  the  District  of  all  significant  agencies  and  couns 
involved  directly  or  indirectly  in  the  administration  of  justice.  In  this 
regard,  1  was  appointed  b\  the  Goxemor  of  the  State  of  Delaware  to  serve 
on  the  Juvenile  Justice  Advisor}'  Group  in  1994  as  well  as  in  1996  to  sene 
on  the  N'iolence  Against  Women  Act  Implementation  Committee  w  hich  is 
charged  with  responsibility  for  the  distribution  of  monies  granted  to  the 
State  of  Delaware  pursuant  to  the  N'iolence  Against  Women  Act  provisions 
of  the  X'iolent  Crime  Control  and  Law  Enforcement  .Act  of  1994.  1  also 
ser\  e  as  Chair  of  the  Victim's  Ad\  isor>-  Committee  which  is  a 
subcommittee  of  the  Criminal  Justice  Council  that  has  responsibility  for 
making  recommendations  for  detemiining  priorities,  making  decisions  as 
to  the  appropriate  distribution  of  money  allocated  to  Delaware  pursuant  to 
the  X'iciims  of  Crime  Act. 

I  am  or  have  been  a  member  of  the  following  committees  and  task  forces. 
These  are  national  and  local  committees  and  task  forces  involved  in  issues 
pertaining  to  the  administration  of  criminal  and  civil  justice  in  America 
and  in  the  District  of  Delaware. 
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11.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which  \ou 
expect  to  deri\e  from  pre\ious  business  relationships,  professional  ser\'ices,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the  arrangements 
you  have  made  to  be  compensated  in  the  future  for  any  financial  or  business  interest. 

■\NS^^  ER:      Individual  Retirement  Account  with  PNC  Bank,  Philadelphia,  PA.  Tax 
defen'al  annuity  formerh'  with  New  England  Life  transferred  to 
Northw  estem  Mutual  Life. 


Explain  how  \ou  will  resohe  an\'  potential  conflict  of  interest,  including  the  procedure 
\ou  will  lollow  in  detemiining  these  areas  of  concern.  Identifx-  the  categories  of  litigation 
and  financial  arrangements  that  are  likely  to  present  potential  conflict-of-interesi  during 
\our  initial  serxice  in  the  position  to  which  \ou  ha\e  been  nominated. 

ANSNN  ER:      I  will  be  guided  by  the  Code  of  Judicial  Conduct  in  the  resolution  of  an> 

litigation  that  presents  a  potential  conflict  of  interest,  i.e..  an)'  matter  where 
ni\  impartiality  might  reasonably  be  questioned  will  be  handled  by  my 
recusal  from  the  matter.  There  are  no  financial  arrangements  of  which  I 
am  presenih  aware  that  are  likeh  to  present  potential  conflict  of  interest 
issues. 


Do  >ou  ha\e  an>'  plans,  commitments,  or  agreements  to  pursue  outside  employment,  with 
or  w  nhout  compensation,  during  \our  senice  with  the  court?  If  so.  explain. 

ANSNNER:      No.  - 


List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding  your 
nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items  exceeding  S500  or  more 
(If  \ou  prefer  to  do  so,  copies  of  the  financial  disclosure  report,  required  by  the  Ethics  in 
Government  Act  of  1978,  may  be  substituted  here.) 

ANSXNER:      See  attached  Executive  Branch  Personnel  Public  Financial  Disclosure 
Report  at  Exhibit  B. 
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5.         Please  complete  tlie  attached  financial  net  wonh  statement  in  detail  (Add  sciieduies  as 
called  for). 

ANSNNER:      See  attached  financial  net  wonh  statement  at  Exhibit  C. 


6.         Ha\  e  )ou  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 

identif\-  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the  campaign, 
\  our  title  and  responsibilities. 

ANSWER:      No 
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FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Rtport  RBQuma  by  ttie  Ethics 
Reform  Act  of  19Bi  Put  L  A/0 
101-194.  NovimbtrlO.  )98S 
I5USC  App  4,  Sec  101-112) 


1 1.  Person  Reporting      (LtsI  namt,  first.  mMie  irtital) 
j  Sleet,    Gregory  M. 


2.  Court  or  Organization 


3.  Date  of  Report 

01/22/1998 


4.  Title  (Artcle  III  judges  mdicate  acove  or 

I  sen/or  srarus.  ma^strate  judges  intiicete 

I  ftjfl-  or  part-Ome) 

'  tJnited  States  Attorney 


S.  Report  Type  (checit  type) 

X     Nommation,    Date     O^/^Vl^SB 


6.  Reporting  Period 

/      / 

to 

/      / 


7.  Ctumliert  or  Office  Address 

1603  Gunning  Drive 

Wilmington,  DE   19  803 


8.  On  the  basis  of  the  information  contained  in  this  Report  and  any 
modincations  pertaining  thereto,  it  is  in  my  opinion,  in  complianci 
with  applicable  laws  and  regulations. 


Reviewing  OfTicer 


IMPORTANT  NOTES    Ttie  instructions  accompanying  this  form  must  be  followed   Complete  all  parts 
checking  the  NONE  box  tor  each  section  where  you  have  no  reportable  information    Sign  on  the  last  page 


I.    POSITIONS      (Reporting  individual  only 

POSITION 

NONE   (No  reportable  positions  ) 

-  Member 
'  Member 


s  pp  9-13  of  Instrjctionsj 


NAME   OF   ORGANIZATION  /  ENTITY 

Board   cf   Overseers,    Widener  Univ.    School   of   Law 
Board   of   Trustees,    St.    Michael's   Day  Nursery 


II.     AGREEMENTS     (Reporting  mdvioualomy  see  pp^ 
DATE 


T7  of  lnstruc!:zns  ' 

PARTIES  AND  TERMS 


NONE    (No  reportable  agreenenis  ) 


III.    NON-INVESTMENT  INCOME 
DATE 


(Reporting  individual  and  spouse  see  pp  18-25  of  Instructions } 
PARTIES  AND  TERMS 


I  NONE    (No  reportable  non-investment  income  ) 
:  1996  (S)    E.I.    DuPont   DeNemours,    Inc.,    Wilmington,    DE 


U.S.    Dept.    of   Justice,    U.S.    Attorney's   Office,    DE 


GROSS  INCOME 

(yours,  not  spouse's) 


115,700.00 
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Name  of  Person  Reporting  oale  of  Report 

FINANCIAL  DISCLOSURE  REPORT      Sleet,    Gregory  M.  01/22/1998 

IV.    REIMBURSEMENTS    and    GIFTS     -  transportation,  lodging  (ooa  enlerlainment 

Ondudas  those  to  spouse  end  dependent  cMdren.  use  the  parenthetcals  '(S)'  and  '(DC)'  to  indicate  reportebte  reimbursements  and  gifts  received  by  spouse 
and  dependent  chidren.  respectively    See  pp  26-29  ot  Instructions } 


SOURCE  DESCRIPTION 

NONE  (No  such  reportable  reimbursements  or  gifts) 


V.    OTHER  GIFTS 

(Includes  those  to  spouse  and  dependent  children,  use  the  parentheticais  '(S}'  and  '(DC)'  to  indicate  other  gifts  received  by  spouse  and  dependent  children, 
rvspeclivety.  Seepp  30-33  of  Instructions  I 

: SOURCE  DESCRIPTION  VALUE 

^  NONE   (No  such  reportable  gifts) 


VI.    LIABILITIES 

(Includes  those  of  spouse  and  dependent  children,  indicate  where  applicable,  person  responsible  for  HabHrty  by  using  the  parenthetical  '(S) '  for  separate 
Sability  of  the  spouse.  '(J)' for  joint  liability  of  reporting  individual  and  spouse,  and '(DC)'    for  liability  of  a  dependant  cMd   Seepp  34-36  of  Instructions.) 

~  CREDITOR  DESCRIPTION  VALUE  CODE* 

^  NONE    (No  reportable  liabilities) 


•VAL  COOES  J=$15,000  or  less  K=$1S.001-$50,000  L=5S0,(X)1  to  $100,000  M=$100.001-S250.000  N=$2S0.001 -$500,000 

0-$SOO,001 -$1,000,000    P1=$1,000,00l-J5,000,000    P2=$5,000,001 -$25,000,000    P3=$2S,000,001 -$50,000,000    P4=$S0,000,001  or  more 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
Sleet,     C-regcry 


Date  of  Report 

Cl/22/:99S 


-income  value  transacDons  (mciuaes  those  of  spouse  and 
Vll.    Page       1  INVESTMENTS  and    TRUSTS      depenaent  chUaren    see  pp  3?- S4  of  instructions) 


Descnption  of  Assets 

.  IntScate  where  appbcable.  owner  of 
the  asset  by  using  the  parenthetical 
'(J)' for  joint  ownership  of  reporting 

'.  mtSvdual  and  spouse.  '($)' for  sep- 
9fata  ownership  by  spouse.  '(DC)' 

'  for  ownership  by  dependent  chdd 

Place  '00'  after  each  asset 
exempt  from  pnor  disclosure 


B 

Income 
during 
reporting 
penod 


Gross  valL 
at  end  of 

reporting 
period 


Transactions  dunng  reporting  penod 


(2) 

Type 

{cg- 

dividend, 
rent  or 

tnterest) 


0)      (2)  (1) 

Value  Value      Type 
Code  Method   (•  9  ■ 
(J-P)   Code       buy.  sell. 
(Q-W)     "Wfge'- 
redemp- 
tion) 


If  not  exempt  from  disclosure 


(2)        I  (3)      ;{4)       !(5) 
Date     .  Value  Gam    <  Identrty  of 
.  Month- :  Code  Code  '  buyer/seller 
Day        (J-P)    (A-H)    (■'  pnvate 

'  transaction) 


1           '    NONE  (no  reportable  income.assets.  or                                                                                                         | 
1               transections) 

r^.,_g,-..    f^p^.    r---2--    ■  ■  'e                                                                                                                                                         I                i 

•    :  ==r.cn   Stcz,:,    ..:..-..    :.=  .               :-.        :..:=  =  -.=          .           7 

■  ?:.:  -=.-■:,   -.-^^.                                        :-       ..,:,,           :          : 

1 

i 

6    :S.^S:-.y  V,,,,,.    ;..-.-;,:-               :         :-..:..:           :            r 

-  ^o:      :r..£-.    C:.    :;    i-s:.,    ■•---5.    :         ^--^m:           :            7 

1 

;             ■          ;           i 

1                 1 

i 

1                ! 

1  tacOiui  Codes  A-Sl. 000  or  Itss                      B-Sl.OOl-S;  ?00                   C=S;.501.S5.000                       D-S5,001-S15,000                     E-S15,OOl-S50.0O0 
(Col  Bl.DJ,      F.S!0,001 -SI 00,000              G-Sl 00,00 1-Sl.OOO.OOO        Hl^Sl.OOO.OOI-SS.OOO.OOO       H2-S.V000.001  or mort 

2V.ICod£s          J-$l 5.000  or  less                    K-S13,001-S50.000               L'SSO.OOI-SIOO.OOO              M-S100,OC1-$2!0,000            N-$250.001-S500.000 
(Col  C1.D3)     0-S500.001-S1.000000        Pl-SI.OOO.OOl-SJ.OOO.OOO  P2-S!.O00,001.S25.000.OOO  P3-S:!.000,O01-S50,OO0.0O0  P4-SJ0.000.001  orinore 

3  Val  Mth  Codes    Q- Appraisal                            R-Cofl  (reil  esuleonjy)                             S».Assessmen1                                     T-CuhMirkel 

(Col  C2)             l-Book  Value                         VOlher                                                     W=ErimaIed 
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Name  of  Person  Reporting  D«te  of  Report 

FINANCIAL  DISCLOSURE  REPORT      Sleet,    Gregory   K.  01/22/i9Se 


VIII.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS.  (i"*«i«  p"^  "'  'ep°«  > 

X  NONE    (No  additronai  information  or  explanations  ) 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
Sleet,    Gregory  M. 


Date  of  Report 

01/22/1596 


IX.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  US  0  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or 
dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3){c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or 
dependent  children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  compliance  with  the  provisions  of  5  U.S.C  app  4,  section  501  et  seq..  5  U.S  C.  7353  and 
Judicial  Conference  regulations. 


Signatu 


,.  X^-j  ^iC0^ 


i^hhr 


Note 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 
and  Criminal  sanctions  (5  U  S.C  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 

Administrative  OfTice  of  the  L'nited  States  Courts 

One  Columbus  Circle,  N.E. 

Suite  2-301 

W  ashington,  D.C.  20544 
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NET  WORTH 


Provide  &  complete,  conau  fininriil  set  wonfa  ituemeat  which  <twni»<M  ]a  dean 

«n  «$jets  Oi«IndIn«  biak  •ccounu,  red  estate,  lecuriiiej,  traitx,  fa?e«mcna,  ifld  other  finifl^ 
holdiogs)  in  IbfaOidet  Oaelodlng  deba,  mengtsu,  louu,  tad  ether  ffaundal  obUntloai)  of 
yoonelf.  yonripoue,  and  other  immedltte  membes  of  your  hooMholl 


Asccn 


Out  M  hnd  wd  Id  bMb 


Lhi^iriBiriii  irlflKhiaak 


VUMd  •■■itlM-«dd  idMdda 


Aceaaw  «d  MM  iminfelB 


Dm  bsainluniH  ladUadi 


0M  BBS  OBCn 


^fi'<"*^ 


J4^ 


UABZUnEt 


ipqr>Utlo1 


HefpiyibbieiiUtfm 


/Lw 


I  ■fltinf  iwyihh  Hid 


Hqc^ 


lA'.  cW 


Gkaul  aaBti(«  ad  odat  Boi  pq^ 


iMit 


laarmitfiailiilili 


ABM  ub  oAtf  pmooil  prep^^ 


taOOCJ 


A<Jo  L't^tv ' 


Oit  w]»  Eft  iawwaei 


^gi  K 


^c^o^ 


>^4- 


"^.UfP 


_4vwv^ 


?^ftv 


TaalUOte 


'?Co» 


ItaWatft 


^■'litc 


TdalAMti 


^ls<^ 


T^al  UuSte  nd  Ml ««« 


i2£. 


OOffTINODfT  UABUntS 


OOaXAL  INF0BMA1X0N 


tecjj* 


AnavMMfbdptf  (AddBlMd. 


An  |M  drfMdM  b  ay  MiB  or  l^il 


Ln^QriM 


Rn«  yooaw  ufea  tota^oyf 


hsTiaa  te  Fidcnl  Imob*  Ttt 


O^Kt—. 


50-531    98-25 
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111.  GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "e\er>'  lawyer,  regardless  of  professional  prominence 
or  professional  workload,  to  find  some  time  to  participate  in  serving  the  disadvantaged." 
Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

A^S^^  ER:      in  recent  years  I  have  not  panicipated  directly  in  serving  disadvantaged 
citizens  by  the  application  of  my  legal  skills.  However,  I  took  a  position 
with  the  Defender  Association  of  Philadelphia  o\er  other  opportunities 
with  the  specific  intent  of  assisting  in  the  provision  of  competent  legal 
ser\  ices  to  indigent  persons  charged  with  criminal  offenses.  1  do  take  quite 
seriously  the  responsibility  of  all  of  us  to  assist  those  who  are  less 
adNaniaged  and  do  work  regularly  and  actively  in  this  regard.  Some 
examples  of  this  commitment  were  m\'  ser\ice  to  the  Special  OKmpics  of 
Philadelphia,  the  Walnut  Street  YMCA,  and  programs  at  the  Ferris 
Ju\enile  Facility  in  Wilmington  conducted  by  the  People's  Settlement 
House  as  well  as  the  William  "Hicks"  Anderson  Communitx'  Center.  1  am 
also  a  member  of  the  Depanment  of  Justice's  Pro  Bono  Committee. 


The  .American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states  that 
ii  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that  in\idiousl\ 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently  belong,  or  have  you 
belonged,  to  an\-  organization  which  discriminates  --  through  either  fomial  membership 
rcquiremenis  or  the  practical  implementation  of  membership  policies'!*  If  so,  list,  w  iih 
dates  of  membership.  What  you  have  done  to  tr>'  to  change  these  policies'' 

ANSNNER:      No 


Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to  end 
(including  the  circumstances  which  led  to  your  nomination  and  interv iew s  in  which  >ou 
panicipated). 

■\NSN\  ER:      No.  After  several  meetings  and  conversations  with  Senator  Joseph  R. 
Biden  and  members  of  his  staff,  he  forwarded  my  name  to  the  White 
House  for  purposes  of  consideration  for  nomination.  I  completed  the 
paperwork  for  candidates  for  judicial  office  and  was  inier\'iewed  by 
officials  of  the  United  States  Depanment  of  Justice,  the  Federal  Bureau  of 
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In\'estigation,  and  the  American  Bar  Association. 


Has  an\one  invohed  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed  with 
you  an\'  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so,  please 
explain  fulK . 

ANSNNER:      No 


Please  discuss  >'our  \ie\\s  on  the  following  criticism  in\ol\'ing  "'judicial  acti\ism." 

The  role  of  the  Federal  judiciar>'  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  contro\  ers\'  in  recent  years.  It  has  become 
the  target  of  both  popular  and  academic  criticism  that  alleges  that  the  judicial  branch  has 
usui"ped  man\'  of  the  prerogati\es  of  other  branches  and  le\  els  of  go\eniment. 

Some  of  the  characteristics  of  this  "judicial  acti\  ism"  ha\e  been  said  to  include: 

a.  A  tendency  by  thejudiciar_\  toward  problem-solution  rather  than 
grie\  ance-resoluiion; 

b.  A  tendenc\  by  the  judiciary-  to  employ  the  individual  plaintiff  as  a  vehicle 
for  the  imposition  of  far-reaching  orders  extending  to  broad  classes  of 
indniduals; 

c.  A  tendenc\-  by  the  judiciary  to  impose  broad,  afflnnati\e  duties  upon 
go\  emments  and  society; 

d.  A  lendenc)'  b\'  the  judician.'  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciar>'  to  impose  itself  upon  other  institutions  in  the 
manner  of  an  administrator  with  continuing  o\ersight  responsibilities. 

ANSW  ER:      The  Constitution  of  the  United  Slates  by  its  terms  in  Article  III,  Section  2, 
restricts  the  "Judicial  Pow  er"  to  all  "Cases"  and  "Controversies."  These 
words  ser\e  as  the  boundaries  for  the  exercise  of  judicial  authority.  They 
require  that  claims  presented  to  Courts  of  the  United  States  be  of  a  nature 
and  presented  in  a  posture  appropriate  for  judicial  resolution.  There  is  a 
well  de\eloped  body  of  precedent  gi\ing  guidance  to  federal  judges  as  to 
the  requirements  for  standing  and  ripeness.  Proper  application  of  the  rules 
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developed  by  these  cases  requires  a  careful  analysis  of  the  interest  of  the 
litigants  in  the  matter  before  the  court. 

Once  a  judge  detemiines  that  he  or  she  has  a  matter  in  w  hich  the  parties 
ha\  e  the  requisite  standing  and  the  matter  is  ripe  for  adjudication,  it  is  the 
responsibility  of  that  judicial  officer  to  utilize  its  powers  to  fashion  a 
remeds'  that  does  no  more  or  less  than  address  the  matters  that  ha\e  been 
presented  for  resolution. 

I  believe  that  my  senice  in  the  Executive  Branch  of  Government  has 
ser\  ed  to  give  me  an  even  greater  appreciation  of  the  rationale  of  the 
framers  of  our  Constitution  in  providing  what  seems  to  me  to  be  clear  lines 
of  demarcation  among  the  tluee  branches  of  our  federal  government.  My 
experience  with  members  of  the  federal  judician,',  panicularly  during  my 
tenure  as  United  States  Attorney,  suggests  to  me  that  as  a  body  the  federal 
ludiciary  is  well  aware  of  the  constramts  placed  upon  it  and  its  role  in  our 
Constitutional  form  of  government. 
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I.  BIOGRAPHICAL  INFORMATION  (PUBLIC) 


1 .  Full  name  (include  any  former  names  used.) 

Johnnie  Blakeney  Rawlinson 

Johnnie  Mae  Blakeney  (Maiden  Name) 

2.  Address:  List  current  place  of  residence  and  ofiBce  address(es). 

Residence 

Las  Vegas,  Nevada  89108 

QfiBcfi 

500  Grand  Central  Parkway 

P.O.  Box  552215 

Las  Vegas,  Nevada  89155 

3.  Date  and  place  of  birth. 

December  16,  1952 
Cabarrus  Memorial  Hospital 
Concord,  North  Carolina 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).  List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Married-Dwight  Steve  Rawlinson 
Purchasing  &  Risk  Manager 
City  Of  North  Las  Vegas 
2200  Civic  Center  Drive 
North  Las  Vegas,  NV  89030 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

N.C.  A&T  State  University-Greensboro,  North  Carolina 
Dates  Attended:  8/70-12/73-Presidential  Scholar 
Degree  Received:  B.S.  Psychology  (Summa  Cum  Laude) 
Date  Degree  Granted:  May,  1974 
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University  of  the  Pacific,  McGeorge  School  Of  Law-Sacramento,  California 
Dates  Attended:  8/76-5/79-Fu!l  Scholarship 
Degree  Received;  J.D.  (With  Distinction)-Top  10% 
Date  Degree  Granted:  May,  1979 

Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an 
officer,  director,  partner,  proprietor,  or  employee  since  graduation  fi-om  college. 

1973-Buy-Rite  Grocery  Store,  Greensboro,  North  Carolina-Cashier 

1974-United  Day  Care  Center,  Greensboro,  North  Carolina-Preschool  Teacher 

1974- 1976- Army  Corps  of  Engineers,  Wilmington,  North  Carolina-Personnel 
Management  Specialist 

1977-Army  Corps  of  Engineers,  Sacramento,  California-Law  Clerk 

1978-1979-McGeorge  School  of  Law,  Sacramento,  California-Tutor 

1979-1980-Nellis  Air  Force  Base,  Las  Vegas,  Nevada-Personnel  Clerk 

1980-Keefer,  Clark  &  O'Reilly,  Las  Vegas,  Nevada-Law  Clerk 

1980-Nevada  Legal  Services,  Las  Vegas,  Nevada-Staff  Attorney 

1980-Present-Office  of  the  District  Attorney,  Las  Vegas,  Nevada- 
1980-1989-Deputy  District  Attorney 
1989-1995-Chief  Deputy  District  Attorney 
1995-Present- Assistant  District  Attorney 

1981-1988-Las  Vegas  Chapter,  National  Bar  Association-Officer 
(Secretary-1981-1985  and  Vice-President-1985-1988) 

1981-1987-Nevada  Legal  Services-Director 

1990- 1991 -State  Bar  of  Nevada-Governor 

1993-Toastmasters-Officer  (Secretary) 

1994-1996-Clark  County  Bar  Association-Director 
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1994-1996-Southem  Nevada  Association  of  Women  Attorneys-Director 

1995-WE  CAN  (Working  To  Eliminate  Child  Abuse  and  Neglect)-Director 

Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of 
discharge  received. 

No 

Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

High  School 

National  Honor  Society 

Commencement  Marshal  (based  on  academic  achievement) 
Honors  Graduate  (number  4  in  senior  class) 

I  Dare  You  (to  succeed)  Award 

Spanish  Award  (highest  average  in  subject) 

College 

Presidential  Scholarship  (Four  Year  Academic  Award) 

Selected  For  N.  C.  Fellows  Leadership  Program 

Alpha  Kappa  Mu  Honor  Society 

Alpha  Chi  Honor  Society 

Dean's  List 

Outstanding  Student  Award 

Summa  Cum  Laude  Graduate 
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T^aw  School 

Full  Scholarship 

Dean's  List 

Traynor  Honor  Society 

Book  Scholarship  (Based  on  1st  Year  Academic  Achievement) 

American  Jurisprudence  Award  (Highest  Grade  In  Civil  Procedure) 

Graduated  With  Distinction  (Top  10%  of  Class) 

Post-Law  School 

Appreciation  Award-Las  Vegas  Metropolitan  Police  Department- 1987 

Appreciation  Award-Las  Vegas  Chapter,  National  Bar  Association- 1988 

Woman  of  Distinction  Award-Professional  Black  Women's  Alliance- 1989 

President's  Award-Las  Vegas  Chapter,  National  Bar  Association- 1991 

Clark  County  Pro  Bono  Project-Distinguished  Service  Award- 1996 

Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 

National  Bar  Association 

Las  Vegas  Chapter,  National  Bar  Association 
Secretary-198 1-1985 
Vice-President- 1 985- 1 988 

State  Bar  of  California 

State  Bar  Of  Nevada 

Member,  Board  of  Governors- 1990- 1991 
Member,  Board  of  Bar  Examiners-1993-Present 
Chair,  Lawyer  Referral  Committee- 1989- 1997 
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Nevada  Legal  Services  Board- 1981-1987 

Southern  Nevada  Association  Women  Attorneys 
Member,  Board  of  Directors- 1994- 1996 

Clark  County  Bar  Association 

Member,  Board  of  Directors- 1994- 1996 

Lawyer  Representative,  Ninth  Circuit  Judicial  Conference-1988-1990 

Liberty  Bell  Award  Selection  Committee- 1993 

Magistrate  Judge  Selection  Committee- 1995 

Civil  Justice  Reform  Act  Advisory  Committee- 1995-Present 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

No  memberships  in  organizations  that  are  active  in  lobbying 

Other  Organizations 

Toastmasters 

1 1 .  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

Supreme  Court  of  the  State  of  California-May,  1980 

Supreme  Court  of  the  State  of  Nevada-September,  1980 

U.  S.  District  Court,  District  Of  Nevada- January,  1984 

U.S.  Court  of  Appeals,  Ninth  Circuit-February,  1984 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy. 
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If  there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them. 

City  of  Richmond  vs.  Richmond:  A  Death  Knell  For  Government  Set-Aside  Programs? 
Published  in  the  May,  1989  issue  of  the  National  Association  of  Public  Sector  Equal 
Opportunity  Officers  newsletter-copy  attached  at  Tab  #1 

Book  review  of  Guide  To  Background  Investigations 

Published  in  the  May,  1997  issue  of  the  National  District  Attorneys'  Association 

magazine-copy  attached  at  Tab  #2 

13.        Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Excellent  ; 

October  20,  1997 

14        Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of 
each  such  court. 

None  ^. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1)  citations  for  the  ten  most 
significant  opinions  you  have  written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where  your  judgment 
was  affirmed  with  significant  criticism  of  your  substantive  or  procedural  rulings; 
and  (3)  citations  for  significant  opinions  on  federal  or  state  constitutional  issues, 
together  with  the  citation  to  appellate  court  rulings  on  such  opinions.  If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide  copies  of  the  opinions. 

Not  applicable 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessfiil  candidacies  for 
elective  public  office. 

Since  1980, 1  have  served  as  a  Deputy  District  Attorney  (1980-1989),  Chief  Deputy 
District  Attorney  (1989-1995)  and  Assistant  District  Attorney  (Present),  all  appointed  by 
the  elected  District  Attorney. 
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17.        Legal  Career: 


Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

I  did  not  serve  as  a  law  clerk. 

2.  whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 
I  have  not  practiced  alone. 

3.  the  dates,  names  and  addresses  of  law  firms  or  offices,  companies 
or  governmental  agencies  with  which  you  have  been  connected,  and 
the  nature  of  your  connection  with  each; 

May,  1977  to  November,  1977-U.S.  Army  Corps  of  Engineers-650 
Capitol  Mall,  Sacramento,  CA-Part  Time  Law  Clerk 

August,  1978-May,  1979-McGeorge  School  of  Law,  3200  Fifth  Avenue, 
Sacramento,  California  95817-Real  Property  Tutor 

November,  1979-June,  1980-Keefer,  Clark  &  O'Reilly,  325  S.  Maryland 
Parkway,  #1,  Las  Vegas,  Nevada  89101-Part  Time  Law  Clerk 

June,  1980-October,  1980-Nevada  Legal  Services,  701  E.  Bridger#101, 
Las  Vegas,  Nevada  891 01 -Staff  Attorney 

October,  1980  to  Present-District  Attorney,  Clark  County, 
Nevada,  200  S.  Third  Street,  Las  Vegas,  Nevada  89101- 
Hired  As  Deputy  District  Attorney;  Promoted  To  Chief 
Deputy  District  Attorney  in  1989,  Promoted  To 
Assistant  District  Attorney  in  1995 
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1.         What  has  been  the  general  character  of  your  law  practice, 
dividing  it  into  periods  with  dates  if  its  character  has 
changed  over  the  years? 

The  general  chararter  of  my  law  practice  has  been  public  service. 

During  my  tenure  with  Nevada  Legal  Services  from  June-October, 
1980, 1  primarily  represented  individuals  who  were  trying  to  obtain 
unemployment  or  Social  Security  benefits. 

From  October,  1980-  January,  1981, 1  observed  county  commission 
meetings,  did  legal  research  for  senior  deputies  and  made  court 
appearances  on  behalf  of  the  county,  as  a  deputy  district  attorney. 

From  February,  1981 -September,  1981, 1  was  assigned  to  the  Criminal 
Division,  where  I  covered  arraignments,  preliminary  hearings,  and  pleas.  I 
second  chaired  a  driving  under  the  influence  trial,  and  tried  a  sexual  assault 
case. 

Upon  my  return  to  the  Civil  Division  in  October,  1981-1984, 1  was 
assigned  to  assist  the  senior  deputy  who  represented  the  county  in 
personnel  matters.  For  the  next  three  years,  I  represented  the 
county  in  administrative  hearings  where  employees  were 
challenging  discipline,  and  at  workers'  compensation  administration 
hearings.  I  also  advised  the  Las  Vegas  Metropolitan  Civil  Service 
Board,  which  presides  over  appeals  from  police  officers  who  have 
been  disciplined.  Additionally,  I  researched  and  issued  legal 
opinions  to  various  county  agencies  and  officials.  I  appeared  in 
court  as  necessary  to  represent  the  county's  interest,  usually  when 
an  administrative  decision  was  challenged. 

From  November,  1984-1987,  approximately  70%  of  my  time  was  spent  on 
a  pattern  or  practice  discrimination  lawsuit  filed  against  the  Las  Vegas 
Metropolitan  Police  Department  by  the  United  States  Department  of 
Justice.  The  Black  Police  Officers'  Association  intervened  in  the  litigation. 
The  case  was  extremely  complex,  with  hundreds  of  potential  victims,  and 
required  expert  testimony  on  test  development  and  statistics.    The  balance 
of  my  time  was  spent  advising  the  county  hospital  board  of  trustees, 
administration  and  medical  staff.  I  addressed  various  legal  issues  involving: 
patients'  rights,  medical  staff"  privileges,  medical  records,  public  records 
and  the  open  meeting  law. 
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From  November,  1987  to  1992, 1  became  the  full-time  legal  counsel  for  the 
county  hospital.  In  addition  to  the  responsibilities  delineated  above,  I 
assumed  responsibility  for  reviewing  the  contracts,  leases  and  bids  prior  to 
approval  by  the  Board  of  Trustees.  Also,  in  1989, 1  began  woricing  with 
the  hospital  business  office  to  develop  and  implement  an  aggressive 
collection  program  for  delinquent  accounts.  As  a  result  of  our  efforts  in 
probate  court  and  regular  court  proceedings,  over  $2,000,000.00  in 
collections  were  realized.  The  following  iimovative  legal  proceedings  were 
pursued:  forfeiture  of  statutory  medical  lien,  setting  aside  conveyance  of 
real  property,  initiating  proceedings  against  law  firms  and  insurance 
companies  who  disregarded  medical  liens,  and  removing  probate 
administrators  who  failed  to  pay  claims  expeditiously. 

In  September,  1989, 1  was  promoted  to  chief  deputy  and  assumed 
supervisory  responsibility  for  five  deputies.  My  areas  of  supervision 
included  labor  and  employment  law,  local  government  purchasing  and 
contracts,  public  safety,  workers  compensation,  affirmative  action,  public 
records  and  the  open  meeting  law.  As  a  chief  deputy,  I  became  one  of  two 
backup  attorneys  for  the  County  Counsel.  When  the  County  Counsel  and 
other  chief  deputy  were  unavailable,  it  was  my  responsibility  to  attend 
county  commission  meetings  and  advise  the  commissioners  on  any  legal 
issues  that  arose  before  or  during  the  meeting. 

In  November  1990, 1  volunteered  to  take  on  the  additional  responsibility 
of  advising  the  Clark  County  School  District  Board  of  Trustees,  addressing 
many  of  the  same  legal  issues  discussed  above,  as  well  as  those  unique  to 
the  public  school  environment.  These  issues  include  dress  codes  for 
students  and  teachers,  student  discipline,  religion  in  the  schools, 
and  student  entitlement  to  participate  in  extracurricular  activities. 

In  1992,  my  primary  assignment  changed  from  the  county  hospital  to  the 
comprehensive  planning  department.  I  became  the  advisor  to  the  county 
plamung  commissioners  and  the  county  commissioners,  who  make  the  final 
decision  on  most  land  use  matters.  I  also  was  responsible  for  defending  the 
county  in  litigation  resulting  from  its  zoning  decisions.  Moreover,  I 
continued  to  advise  the  school  district  board  and  supervise  other  deputies. 

Beginning  in  January,  1995, 1  became  one  of  two  Assistant  District 
Attorneys.  I  supervise  the  Civil,  Family  Support  and  Administration 
Divisions  of  the  office.  I  chair  the  office's  hiring  committee,  sit  on  the 
death  penalty  assessment  committee  and  present  evidence  at  the  coroner's 
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inquests,  which  are  convened  whenver  a  police  involved  shooting  results  in 
death.  I  supervise  30  attorneys  and  200  support  staff.  I  also  have 
continued  to  advise  the  school  district  board. 

2.         Describe  your  typical  former  clients,  and  mention  the  areas,  if  any, 
in  which  you  have  specialized. 

At  Nevada  Legal  Services,  my  typical  clients  were  individuals  who  could  not 
afford  to  hire  an  attorney,  but  needed  assistance  to  secure  benefits. 

My  clients  since  becoming  employed  with  the  District  Attorney's  Office  have  been 
county  employees  and  officials.  I  have  developed  expertise  in  the  following  areas: 
Municipal  Law,  Local  Government  Purchasing,  Labor  &  Employment  Law, 
Administrative  Law,  The  Open  Meeting  Law,  The  Public  Records  Law,  Contracts - 
&  Leases,  Hospital  Law,  Probate,  Collections  Law,  Education  Law  and  Civil 
Procedure. 

1 .  Did  you  appear  in  court  fi-equently,  occasionally,  or  not  at 
all?  If  the  fi-equency  of  your  appearances  in  court  varied, 
describe  each  such  variance,  giving  dates. 

1980-1984-Frequently 

1 98  5-Present-Occasionally 


10 


773 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

1980-1984-20% 
1985-1987-25% 
1988-Present-10% 

(b)  state  court  of  record; 

1980-1984-80% 
1985-1987-75% 
1988-Present-90% 

(c)  other  courts. 
Not  applicable 

3.  What  percentage  of  litigation  was: 

(a)  civil; 

1980-1984-80% 

1985-1987-100% 

1988-Present-70% 

(b)  criminal; 

1980-1984-20% 

1985-1987-0% 

1988-Present-30%* 

*NOTE:  rincluded  within  criminal  litigation  the  Coroner's  Inquest  Proceedings,  which  are  held 
whenever  a  police  shooting  results  in  death.  Although  not  adversial  in  nature,  these  proceedings 
are  presented  to  a  jury,  and  may  result  in  a  verdict  of  death  by  criminal  means. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

13-Associate  Counsel 
4-Sole  Counsel 
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5.         What  percentage  of  these  trials  was: 

(a)  jury; 
88% 

(b)  non-jury. 

12% 

18.        Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case. 
Identify  the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of 
your  participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges 
before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 

1.  GeneFehrer  V.  Clark  County,  et  al    Case  No  CV-83-0000322 

I  represented  two  administrators  who  were  named  individually  in  a  civil  rights  case.  The 
plaintiff  had  written  a  letter  to  the  newspaper  which  was  critical  of  the  administration,  and 
had  signed  someone  else's  name  to  the  letter.  He  also  wrote  a  complimentary  letter,  to 
which  he  signed  his  name.  The  letters  caused  extreme  disruption  in  the  agency,  and  the 
plaintifiFwas  disciplined  for  fomenting  discontent  within  the  organization.  He  filed  a 
lawsuit,  alleging  violation  of  his  First  Amendment  right  to  free  speech.  Following  a  two- 
day  bench  trial,  a  defense  verdict  was  rendered.  I  took  the  lead  on  questioning  the 
witnesses  and  preparing  briefs  to  be  filed  with  the  court.  The  plaintiff  appealed  to  the 
Ninth  Circuit  Court  of  Appeals.  The  Ninth  Circuit  affirmed  the  district  court  decision,  and 
awarded  attorney's  fees  and  costs  to  defendants. 

a.  Dates  of  Representation-1983-1986 

b.  Court-U.S.  District  Court,  District  of  Nevada- Judge  McKibben 
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c.  Counsel  For  Other  Defendant:  Michael  Koning,  1640  W.  Alta  Drive,  Ste.  4, 

Las  Vegas,  KV  89106  (702)  385-1482 

Counsel  For  Plaintiff;  Robert  Massi,  3202  W.  Charleston  Blvd,  Las  Vegas,  NV 
89102  (702)870-1100. 

2.  Lewis  Knox  v.  John  Solomon  Case  No    CV-8 1-0000371 

I  represented  an  administrator  who  was  sued  for  racial  discrimination  after  he  terminated  a 
supervisor  for  sexually  harassing  his  subordinates.  I  was  sole  defense  counsel.  Following 
a  two-day  bench  trial,  a  defense  verdict  was  rendered,  on  the  basis  that  sexual  harassment 
constituted  a  sufficient  basis  for  terminating  the  plaintiff's  employment. 

a.  Dates  of  Representation- 1 98 1  - 1 984 

b.  Court-U.S.  District  Court,  District  of  Nevada- Judge  McKibben 

c.  Counsel  For  Plaintiff:  John  Fadgen,  6 1 6  S .  Third  St. ,  Las  Vegas,  NV  89 1 0 1 
(702)  384-7286 

3.  Southern  Nevada  Memorial  Hospital  v.  State  Department  of  Human  Resources.  705  P.  2d 
139(1985). 

I  represented  the  county  hospital  in  a  case  involving  the  certificate  of  need  (CON)  process. 
At  the  time  this  case  was  at  issue,  a  certificate  of  need  was  required  in  Nevada  before  a 
medical  facility  could  add  new  services  or  increase  its  size.  The  Department  of  Human 
Resources  was  the  agency  designated  to  issue  the  certificates  of  need.  Although  the 
department  had  awarded  a  certificate  of  need  to  the  county  hospital,  and  the  county  had 
acted  in  reliance  on  the  certificate,  the  state  attempted  to  deny  the  hospital  the  right  to 
expand  its  facility.  For  the  first  time,  the  Nevada  Supreme  Court  ruled  that  the  doctrine  of 
estoppel  is  applicable  to  a  government  agency. 

a.  Dates  of  Representation- 1984-1985 

b.  Courts-Eighth  Judicial  District  Court-Judge  Paul  Goldman  (Deceased)  &  Nevada 
Supreme  Court 

c.  Counsel  For  Appellant  Spring  Valley  Hospital:  L  R.  Ashleman,  550  E.  Charleston 
Blvd.  #B,  Las  Vegas,  NV  89104  (702)  387-6156 

Counsel  For  Appellant  Humana:  Dennis  Kennedy,  300  S.  Fourth  St.,  #1700, 
Las  Vegas,  NV  89101  (702)  383-8888 
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Counsel  For  Respondent  State  Of  Nevada:  Bryan  Nelson,  555  E.  Washington, 
#3900,  Las  Vegas,  NV  (702)  486-3420 

Hudson  V.  Las  Vegas  Metropolitan  Police  Department.  Case  No.  CV-LV-83-640-HEC 

I  represented  the  state  on  a  federal  writ  of  habeas  corpus  challenging  Nevada's  extradition 
proceedings   I  prepared  all  the  pleadings  on  behalf  of  the  state.  The  petition  was  denied 
at  the  district  court  level,  affirmed  on  appeal  and  certiorari  denied  by  the  United  States 
Supreme  Court. 

a.  Dates  of  Representation- 1983- 1985 

b.  Courts-US.  District  Court,  District  Of  Nevada- Judge  Claiborne 

Ninth  Circuit  Court  of  Appeal 
U.S.  Supreme  Court 

c.  Counsel  For  Petitioner:  Cal  Potter,  1 125  Shadow  Lane,  Las  Vegas,  Nevada  89102 
(702) 385-1954 

Conboy  v.  Las  Vegas  Metropolitan  Police  Department.  Case  Nos  A226938  rDistrict 
Courts  and  16898  fSCt-t 

I  represented  the  police  department  on  this  workers'  compensation  case,  which  was 
appealed  from  an  administrative  hearing.  I  took  the  lead  at  the  administrative  hearings  and 
the  court  proceedings.  The  police  officer  who  filed  the  appeal  had  been  injured  in  a 
motorcycle  accident  on  his  way  home  from  a  bar.  He  contended  that  because  he  had 
stopped  at  the  bar  to  discuss  a  case  with  another  police  officer,  he  was  on  a  special  errand 
for  the  department,  and  the  accident  was  a  work  related  injury.  The  administrative  appeals 
officer  and  the  district  court  ruled  against  the  police  officer.  In  a  case  of  first  impression, 
the  Supreme  Court,  in  an  unpublished  decision,  declined  to  adopt  the  special  errand  rule. 

a.  Dates  of  Representation:  1983-1986 

b.  Courts:  Eighth  Judicial  District  Court- Judge  Earle  White  &  Nevada  Supreme 
:-         Court 

c.  Counsel  For  Appellant:  Marvin  Gross,  3017  W.  Charieston  #50,  Las  Vegas,  NV 
89102  (702)  870-3555 

d.        Counsel  For  State  Industrial  Insurance  System:  Pam  Bugge,  1700  W.  Charleston 
Blvd.,  Las  Vegas,  Nevada  89102  (702)  388-3120 


14 


777 


United  States  v.  Las  Vegas  Metropolitan  Police  Department,  Case  No.  CV-LV-84-8Q9 
RDF  JLRL't 

I  was  lead  counsel  on  this  pattern  or  practice  discrimination  case  filed  by  the  United  States 
Department  of  Justice  against  the  police  department.  This  case  involved  thousands  of 
documents  and  required  extensive  knowledge  of  testing  methodologies  and  statistical 
theories  generally  applied  to  discrimination  cases.  Following  extensive,  protracted  and 
extremely  technical  discovery,  the  case  was  settled  through  entry  of  a  consent  decree 
Three  years  after  the  consent  decree  was  entered,  a  three-day  evidentiary  hearing  was  held 
before  a  magistrate  judge  to  determine  if  the  test  developed  by  the  consultant  met  the 
terms  of  the  consent  decree.  After  considering  the  evidence  and  the  posthearing  briefs, 
submitted  on  behalf  of  the  parties,  the  magistrate  judge  ruled  that  the  test  met  the 
requirements  of  the  consent  decree  and  must  be  utilized  by  the  police  department.  The 
consent  decree  is  still  in  effect. 

a.  Dates  of  Representation- 1 984- 1 99 1 

b.  Court-U.S.  District  Court,  District  of  Nevada- Judge  Foley,  Magistrate  Judge 
Leavitt 

c.  Co-Counsel-Mary-Anne  Miller,  P.O.  Box  225512,  Las  Vegas,  NV  89155  (702) 
455-4761 

Counsel  For  Plaintiff" United  States:  John  Gadzichowski,  P.O.  Box  65968, 
Washington,  DC  20035-5968  (202)  514-3834 

Counsel  For  Plaintiff"  In  Intervention  The  Black  Police  Association  Of  Nevada: 
Tom  Davis,  701  E.  Bridger  Ave.  #600,  Las  Vegas,  NV  89101  (702)  388-7171 

Haves  v.  Womens  Hospital.  Case  No.  A270137 

I  filed  this  case  on  behalf  of  the  county  hospital,  utilizing  a  new  state  law  which  prohibited 
transferring  patients  based  on  their  inability  to  pay.  The  case  received  considerable 
publicity.  Following  discovery,  the  case  was  settled  for  the  amount  of  the  county 
hospital's  demand. 

a.  Dates  of  Representation- 1 988- 1 990 

b.  Court-Eighth  Judicial  District  Court- Judge  Mosley 

c.  Counsel  For  Defendant-Sherman  Mayor,  2820  W.  Charleston  Blvd.  #33, 
Las  Vegas,  NV  89102  (702)  878-7100 
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In  The  Matter  Of  The  Estate  Of  Adeline  Richter  Case  No  P27016 

I  filed  this  case  on  behalf  of  the  county  hospital,  in  an  effort  to  collect  a  $33,000.00 
hospital  bill.  The  creditor's  claim  was  denied  because  the  county  hospital  had  failed  to  file 
a  creditor's  claim.  I  advanced  the  argument  that  the  hospital  was  a  known  creditor, 
because  the  deceased  was  hospitalized  just  prior  to  her  death.  I  contended  that,  as  a 
known  creditor,  the  hospital  was  entitled  to  individual  notice,  rather  than  the  general 
notice  to  creditors  which  is  published  in  the  newspaper.  The  case  was  settled  for 
$16,500.00. 

a.  Dates  of  Representation- 1990- 1992  '   ;,     .,; 

b.  Court-Eighth  Judicial  District  Court- Judge  Foley 

c.  Counsel  For  The  Estate-Thomas  Christensen,  1000  S.  Valley  View  Blvd., 
Las  Vegas,  NV  89107  (702)  870-1000 

Funwav  Rentals.  Tnc  V  Clark  County.  Case  No  CV-S-94-00652-PMP  CRLH) 

This  case  was  filed  on  behalf  of  a  company  which  rented  mopeds  for  use  on  the  Las 
Vegas  Strip.  The  company's  application  to  renew  its  use  permit  to  operate  the  business 
was  denied  after  safety  concerns  were  raised.  I  contended  that  the  county  had  the 
authority  to  weigh  the  evidence  and  determine  whether  continued  operation  of  this 
business  was  in  the  best  interest  of  the  public  at  large.  After  the  plaintiffs  request  for  a 
temporary  restraining  order  and  preliminary  injunction  was  denied,  a  stipulation  to 
dismiss  the  case  was  entered. 

a.  Dates  of  Representation- July-September,  1994 

b.  Court-U.S.  District  Court-District  Of  Nevada- Judge  Pro 

c.  Counsel  For  Plaintiff:  Ken  Cory,  626  S.  Third  St.,  Las  Vegas,  NV  89101 
(702)  384-0111       .  ...  , 
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10.        Gnldsmith  v  County  of  Clark  Case  No  A3 12017 

This  case  was  filed  on  behalf  of  property  owners  who  challenged  the 
county's  decision  to  deny  their  request  for  a  zone  change.  The  requested 
zone  change  was  from  rural  open  land  to  residential.  The  neighboring 
property  owners  objected  on  the  basis  that  the  property  in  question  was  in 
a  unique  rural  environment,  which  they  wanted  to  preserve.  I  successfully 
argued  on  behalf  of  the  county  that  preservation  of  open  space  is  within  the 
police  power  of  the  county  commissioners. 

a.  Dates  of  Representation-9/92-Present 

b.  Court-Eighth  Judicial  District  Court- Judge  Lehman 

c.  Counsel  For  Petitioner-Stan  Parry,  601  S.  Rancho  Dr.,  #C-3,  Las  Vegas, 
NV  89106  (702)471-7000 

19.       Legal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that 
did  not  involve  litigation.  Describe  the  nature  of  your  participation  in  this 
question,  please  omit  any  information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived.) 

Much  of  my  experience  has  been  gained  through  representation  of  my  clients  at 
administrative  proceedings.  For  example,  when  I  advised  the  Las  Vegas  Metropolitan 
Police  Department  Civil  Service  Board,  it  was  my  responsibility  to  assist  the  Board  in 
ruling  on  objections,  and  to  prepare  the  Board's  decisions,  including  findings  of  fact  and 
conclusions  of  law. 

I  have  also  done  a  substantial  amount  of  work  representing  various  county  agencies  in 
administrative  personnel  hearings  before  arbitrators,  hearing  officers  and  grievance  panels. 
I  prepared  prehearing  and  posthearing  briefs,  interviewed  witnesses  and  presented 
evidence. 

Similarly,  I  advanced  the  county's  position  at  numerous  workers'  compensation  hearings 
before  appeals  officers  for  the  state  industrial  insurance  system. 

Additionally,  I  have  profited  from  my  bar  related  activities.  From  1988  to  1990, 1  served 
as  a  Lawyer  Representative  to  the  U.S.  Court  of  Appeals  Ninth  Circuit  Judicial 
Conference.    I  became  familiar  with  the  issues  facing  the  federal  court,  and  some  of  the 
suggestions  for  resolving  those  issues.  From  1995  to  the  present,  I  have  been  a  member 
of  the  Civil  Justice  Reform  Act  Advisory  Group.  Our  primary  objective  has  been  to 
develop  recommendations  for  reducing  the  delay  in  resolving  civil  cases  in  federal  court 
The  committee  recommended  to  the  court  the  adoption  of  an  early  neutral  evaluation 
program  for  employment  cases.  It  is  hoped  that  this  alternative  dispute  resolution 
mechanism  will  result  in  earlier  resolution  of  cases,  or  narrow  the  issues  sufficiently  to 
expedite  resolution. 
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n.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits 
which  you  expect  to  derive  from  previous  business  relationships,  professional 
services,  firm  memberships,  former  employers,  clients,  or  customers.  Please 
describe  the  arrangements  you  have  made  to  be  compensated  in  the  future  for  any 
financial  or  business  interest. 

If  I  retire  from  Clark  County  upon  taking  the  bench,  I  will  receive  a  retirement  benefit  of 
approximately  $22,000.00  per  year  from  the  Public  Employees  Retirement  System. 

I  do  not  anticipate  any  receipts  from  my  deferred  compensation  or  IRA  accounts  for  the 
next  ten  years.  I  do  not  know  what  the  amounts  will  be  at  that  time. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present 
potential  conflicts-of-interest  during  your  initial  service  in  the  position  to  which 
you  have  been  nominated. 

There  are  no  financial  arrangements  that  are  likely  to  present  potential  conflicts  of  interest. 
However,  a  potential  conflict  will  arise  if  cases  I  (  or  attorneys  I  supervise)  have  worked 
on  come  before  the  court.  I  will  identify  those  cases  by  looking  at  the  parties.  If  one  of 
the  parties  is  a  county  agency  or  official,  I  will  request  that  the  case  be  reassigned.    I  will 
follow  the  Code  of  Judicial  Conduct. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the  court?  If 
so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more.  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1978,  may  be  substituted 
here.)  See  attached  Financial  Disclosure  Form  AO-10. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add  schedules 
as  called  for). 

See  atUched  Net  Worth  Statement. 


6.         Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so, 

please  identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

No. 
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nNAIxCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Rfpon  Required  by  iMe  Elhies 
Deform  Act  of  19S9,  Pub  L  So. 
10II94,  November  30.  !»»» 
(1  U.S.C.  App   4  ,  Sec.  101-112, 


1.  Ptrsoo  Reportui«          {Last  name.  Jim.  midJle  inttiai) 
Rawlinson,    Johnnie   B. 

2.  Coiut  or  Oituizatiaa 

O.S.    District   Ct,    Diat    of   NV 

3.  Date  of  Report 

02/06/1993 

4.  Title            MnicU  HI  judges  indicase  active  or 

senior  status;  magistrate  judges  iiuUcate 
JuU-  or  pan-time) 

Article    III   Judge  -  Active 

5.  Report  Type  (check  typel                                                <>•  Reportnj  Period 
X     No,m«uc„.     D.U     01/27/1998                     01/01/1997 
.        ,               ^    ,                    01/01/1998 

7.  Clumbers  or  Oflice  Address 

P.O.    Box    5S221S 

Las   Vegas,    Nevada   89155-2215 

8.  Ob  the  b«iis  of  the  infomutioa  cootaioed  in  this  R«port  and  any 
■odificatioas  pertoiniiig  thereto,  it  b  io  ny  opiiuoa.  m  coopdaiKe 
with  apfriicable  laws  and  regulatioas. 

RfTiewiiif  Officer                                                                           Daw 

nUPORTANT  NOTZS:  The  liatructiotu  accompanying  this  Jorm  mmt  be  foUawed.    Complete  aU  parts, 
checUng  the  NONE  box  for  each  section  where  you  hive  no  rrportabU  infonnatian.   Sign  on  the  last  page. 

I.    POSITIONS      IRcpotTtng  Individual  only; 

POSITION 

X  NONE  (No  reponable  poiitioiu.) 


e  pp.  9-13  of  Instructions} 


NAME  OF  ORGANIZATION  /  ENTITY 


II.      AGREEMENTS   (Reporting  individual  only;  see  pp.H-17  of  instructions.) 

DATE  PARTIES  AND  TERMS 


□ 


NONT    (No  reponable  agrremeius.) 


III.      NON-INVESTMENT  INCOME        (Reporting  individual  and  spouse;  see  pp.  lS-21  of  Instructions.) 

DATE  PARTIES  AND  TERMS 

I  I  NONT    (No  reporuble  Ron-investnKiu  income.) 

1   1997 


GROSS  INCOME 

(youn.  not  ipoujc'O 


Clark  County 

S        129,613.05 

City  of   North  Las  Vegas    (S) 

Clark  County 

5         115,551.60 

City  of  North  Las   Vegas    (S) 
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IV.    REIMBURSEMENTS    and    GIFTS    -  mmpoiution.  lodging,  food.  emeiulnmenL 

Oncludts  those  to  spouse  and  dependent  children:  use  the  parmiheticais  '(S)  '  and  '0C}  '  to  indicate  reportable  reimbursements  and  gifts  received  by  spouse 
and  dependent  children,  respectively.    See  pp.  2^29  of  Instructions.) 


SOURCE  DESCRIPTION 

NONX  (No  such  rcpomble  reimbunemenu  or  gifts) 


V.    OTHER  GIFTS 

(Includes  those  to  spouse  and  dependent  children;  use  the  ptamthetieais  '(S) '  and  '(DQ  *  to  indicate  other  gifts  received  by  spouse  and  dependent  d^ldrtn. 
respectively.   See  pp.  30-33  of  Instructions.) 


□ 


SOURCE  DESCRIPTION 

NONE  (No  such  reporublc  jifti)  "" 


VI.    LIABILITIES 

(Includes  those  of  spouse  and  dependent  children;  indicau  where  applicabU.  person  responsible  for  liability  by  using  the  parenlhetieal  '(Si  'for  separate 
liability  of  the  spouse,  '(J)  'for  joins  liability  of  reporting  individual  and  spouse,  and  '(DC)  'for  liability  of  a  dependent  child.    See  pp.  34-36  of  Instructions.) 

CREDnOR  DESCRIPTION  VALUE  CODE 

NONE    (No  reporuble  liabilitiei) 


|-  VAL  CODESJ  =  S15.000or  less  K-$15.0Ol-S50.0OO  L-S50,00I  loSlOO.OOO  M  =  $l00,00l-S2i0.000  N- $250,001 -$300,000 

0-$500,00l-$1.000,000    Pl-$1,000.001-$5,000,000    PI -$5,000,001 -$23 ,000,000    P3-$25,0O0,0Ol-$50,0O0,00O    P4. $50,000,001  or  inoc. 
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—  income,  vaitu,  transactioni  'includes  those  ofspom 

VII.  Page      1  INVESTMENTS  and  TRUSTS     d.p<„jMckiLir^  s..  pp.  }7.S4  of  instructor.) 


C2/06/1998 


A. 
Oeicription  of  Aiicu 

Indieau  where  appUcable.  owrter  of 

'(J)  'forjoiru  ovmerzhip  of  reporting 
individual  and  spouse,  'fS)  'far  Sep- 
erau  ownership  try  spouse.  '{DC)' 
for  ownership  by  dependent  child. 

Place  'PO '  after  each  asset 
exempt  from  prior  disclosure. 

B. 

during 

repoftioc 

period 

C. 

Grou  value 

•1  end  of 

period 

D. 

Tranaacuons  during  reporting  period 

(t) 

Ami. 

Code 

(A- 

H) 

(2) 

Type 

(«•«., 

dividend, 

Rolor 

inlervM) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 

Type 

(eg.. 

buy,  leU, 

merger, 

redemp- 

doo) 

If  noi  exempt  rrom  diKloiurt                                                        1 

(3) 
Date: 
Momh- 
Day 

(3) 

Value 

Code 

a-P) 

(4) 

Giin 

Code 

(A-H) 

(5) 

tdemiiy  of 
buyer/teUer 
fif  priviie 
(nniacUon) 

NONE  (no  repottable  mcomcaueu.  or 
trmnsactiooa) 

I  Nevada    Federal   Credit  Union 
Accounts    (Jl 

= 

Interest 

L 

w 

:  Wells    Fargo   IRA    ICDI 

A 

Interest 

J 

w 

3  Wells    Fargo   IRA    (SI 

A 

Interest 

J 

w 

4  Clark  County  Deferred 

B 

Interest 

L 

w 

5N.    Las   Vegas   Deferred    (SI 

None 

K 

w 

6  Maryland   Bank   IRA    (CDI 

A 

Interest 

J 

w 

7  Maryland   Bank   IRA    (SI 

A 

Interest 

J 

w 

llnc/G.inCoda:  A-$l.000orlesi                     B-Sl,001-«.300                   C-$2.30l-S3,000                       D-S3.001-S13.000                     E-S13.0O1-S30.OOO 
(Col.  BI.D4)      F-S30.001-$100,000              0-S  100.001 -SI. 000.000        Hl-S1.000.001-S3.000,000        H2=S3.0O0.001  or  more 

2ViiCodes:         J-S13.000orle»                   K-S1S.001-S50.000               L-SJO.OOI-SIOO.OOO              M=S100.001-S230.000            N-S:50,OOI-S3OO.0OO 
(Col.Cl.D3)     O-S300.001-$l.000,000        Pl-$1,000.001-S3.000,000  P:-S3.0OO.0O|.$:3.00O.000  P3-S23.00O,001-S50,0OO.0OO  P4-S5O.0OO.0O  lor  more 

3  ValMlhCo<la:  Q-Ajjpraisal                            R-Coa  (real  ejWi  only)                            S-AsMMmoit                                     T-CailvMiria 
(Col.«)            U-Book  Value                       V-Olhw                                                W-Eslmuud 
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VIII.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS.         (b«r,c.t.i>.nofi.i«rt.) 

X        I   NONE    (No  •dditiooftl  infofnwlioa  or  cxpUnatiofu.) 
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C2/06/1998 


IX.    CERTinCATlON 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reponed 
was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature 


.^^i.vV^ 


'i^n^CM^V^ 


Date 


i]^h2 


Note:  Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 

and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  origiDa]  and  three  additional  copiei  to: 

Committee  on  Financial  Disclosure 
Administrative  Oflice  of  the  United  Sutes  Couru 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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FINANCIAL  STATEMENT 

NET  WORTH  "  - 

Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail  all  assets  (including 
bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial  holdings),  all  liabilities  (including 
debts,  mortgages,  loans,  and  other  financial  obligations)  of  yourself,  your  spouse,  and  other  immediate  members 
of  your  household 


ASSETS 

LIABILITIES 

Cash  on  tuuid  and  in  banlu 

$68,000  00 

U.S.  Government  sccunlies-add  schedule 

Notes  payable  lo  banks-unsecured 

Listed  secunties-*dd  schedule 

Note*  payable  lo  relatives 

Unlisted  sccuntaes-add  schedule 

Notes  payable  to  othen 

Accounts  and  notes  receivable: 

Accounts  and  bills  due 

Due  from  relalives  and  friends 

Unpaid  income  tix 

Due  from  othen 

Other  unpaid  tax  and  uiterest 

[>oubtful 

Real  estate  roorigages  payable— add  sdiedule 

$146,373.25 

Real  ertJte  owned-add  schedule 

$200,000.00 

Chattel  mortgages  and  other  liens  payable 

Real  estate  mortgages  receivable 

Other  debts-itemize: 

Autos  and  other  personal  property 

$  30,000.00 

Cash  value-life  insurance 

Other  assets-itemize: 

Deferred  Compemation  Accounts 

$  88.438.00 

IRA  Accounts 

$  28.358.00 

Total  liabilities 

$153,434.25 

Net  Worth 

$261,561.75 

Total  Assets 

$414,996.00 

ToUl  liabilities  and  net  worth 

$414,996.00 

CONTINGENT 
LIABILITIES 

GENERAL 
INFORMATION 

.A5  endorser,  comaker  or  guaranlor 

Are  any  assets  pledged'^  (Add  schedule.) 

No 

On  leases  or  contracts 

$     6.861.00 
(Auto  Lease) 

Are  you  defendant  in  any  suits  or  legal 
actions? 

Yes 

Legal  Claims 

Have  you  ever  taken  bankruptcy? 

No 

Pro\Tsion  for  Federal  Income  Tax 

Other  special  debt 
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SCHEDULE 

Real  Estate  Owned 

Residence  -  Appraised  Value  -  $200,000.00 

Real  Estate  Mortgages  Payable 

Mortgage  Held  by  PHH  Mortgage  Services,  P.O.  Box  5452,  Mt.  Laurel,  NJ  08054-5452, 
Monthly  Payment  -  $1,573.18. 
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m.  GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code 
of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving 
the  disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities, 
listing  specific  instances  and  the  amount  of  time  devoted  to  each. 

From  1988-1997, 1  served  as  chair  of  the  State  Bar  Lawyer  Referral  Committee.  One  of 
our  major  accomplishments  was  the  development  of  a  reduced  fee  panel  of  attorneys  to 
serve  as  a  referral  source  for  those  who  cannot  afford  to  pay  the  fiill  attorney's  fee.  I 
spent  approximately  five  hours  a  month  on  committee  work. 

From  1994-1996, 1  served  as  the  National  Bar  Association  liaison  to  Fitzgerald 
Elementary  School.  The  school  is  located  in  a  low  income  neighborhood.  I  coordinated 
the  donation  and  purchase  of  stuffed  animals,  toys,  books,  computer  equipment  and 
supplies  for  presentation  to  the  school.  I  spent  approximately  ten  hours  a  year  on  this 
project. 

In  1997, 1  participated  in  the  Clark  County's  Habitat  For  Humanity  homebuilding  effort. 
My  family  and  I  spent  approximately  four  hours  at  the  building  site. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct 
states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization 
that  invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization  which  discriminates  ~ 
through  either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  have  you  have 
done  to  try  to  change  these  policies? 

No 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination? 
Please  describe  your  experience  in  the  entire  judicial  selection  process,  from 
°  beginning  to  end  (including  the  circumstances  which  led  to  your  nomination  and 
interviews  in  which  you  participated). 

There  is  no  selection  commission.  I  was  interviewed  by  Senator  Reid  and  members  of  his 
staff,  Department  of  Justice  personnel,  FBI  agents,  and  a  member  of  the  ABA  Committee 
on  Federal  Judiciary. 
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Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could 
reasonably  be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or 
question?  If  so,  please  explain  fully. 

No 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels 
of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiflf  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties 
upon  governments  and  society; 


d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions 
in  the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

I  view  the  role  of  a  federal  district  judge  to  be  that  of  interpreting  the  law  in 
accordance  with  precedents  that  have  been  decided  by  the  United  States  Supreme 
Court  and  the  Courts  of  Appeal,  with  the  goal  of  resolving  only  the  particular 
matter  at  issue  before  the  court.  I  do  not  view  the  role  of  the  judiciary  as  an 
administrator  or  assignor  of  duties  upon  other  institutions.  I  think  it  is  incumbent 
upon  the  judiciary  to  adhere  to  traditional  notions  of  standing  and  ripeness  in 
deciding  pending  matters. 
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Gdrr  Michael  King 

QUESTIONNAIRE  FOR  JUDICIAL  NOMINEES 
I.    BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 
Answer: 

Garr  Michael  King 

2.  Address:    List  current  place  of  residence  and  office  address(es). 

Answer: 

Portland,  Oregon   (residence) 

1211  S.W.  Fifth  Avenue,  Suite  2600,  Portland,  Oregon  97204  (office) 

3.  Date  and  place  of  birth. 

Answer:  '■■'  ■  "'    '"  ' ''"  ' 

January  28,  1936;  Pocatello,  Idaho 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).    List  spouse's 
occupation,  employer's  name  and  business  address(es). 

Answer:  ,        ;        .,  ,, 

Married. 

Mary  Josephine  King  (maiden  name  Rieber)  -  Homemaker. 

5.  Education:   List  each  college  and  law  school  you  have  attended,  including  dates  of 
attendance,  degrees  received,  and  dates  degrees  were  granted. 

Answer: 

University  of  Utah  from  spring  1 956-1 957  to  autumn  1 958-1 959.  Attended  evening 
classes.  Did  not  receive  a  degree.  Moved  to  Portland,  Oregon  to  enter  law  school; 
Northwestern  College  of  Law  at  Portland,  Oregon  from  September  21,  1959  until 
graduation  May  1963.    Received  LLB  degree  May  1963. 
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6.  Employment  Record:  List  (by  year)  all  business  or  professional  corporations, 
companies,  firms,  or  other  enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were  connected  as  an  officer, 
director,  partner,  proprietor,  or  employee  since  graduation  from  college. 

Answer: 

1954  -  1957  /  United  States  Marine  Corp. 

1957  -  1959  /  J. A.  Hogle  &  Co.  -  Data  processing  clerk. 

1959  -  1961  /  U.S.  National  Bank  -  Administrative  Assistant,  Trust  Department 

1961  -  1963  /  The  Oregon  Bank  (Now  Bank  of  America)  -  Trust  Officer 

1963  -  1966  /  Multnomah  County  District  Attorney's  Office  -  Deputy  District 

Attorney 
1966  -  1971  /  Morrison  &  Bailey  (Now  Dunn  Carney,  et  al.)  -  Associate  and  Partner 
1971  -  Present  /  Kennedy,  King  &  Zimmer  LLP  and  predecessor  law  firms  -  Partner 

7.  Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars,  including 
the  dates,  branch  of  service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

Answer: 

Yes.    2/1/54  to  1/31/57,  United  States  Marine  Corp.;  Sgt 
1475109;  Honorable  Discharge 

8.  Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees,  and 
honorary  society  memberships  that  you  believe  would  be  of  interest  to  the 
Committee. 

Answer: 

Listed  in  Who's  Who  in  American  Law,  since  1991 

Listed  in  Best  Lawyers  in  America  under  the  commercial  litigation  category,  since 

1991 

9.  Bar  Associations:  List  all  bar  associations,  legal  or  judicial-related  committees  or 
conferences  of  which  you  are  or  have  been  a  member  and  give  the  titles  and  dates 
of  any  offices  which  you  have  held  in  such  groups. 


50-531    98-26 
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Garr  Michael  King  •     >;        ,.;    •, 

Answer: 

U.S.  District  Court  For  the  District  of  Oregon  -  1995  to  date 

Lawyer  Representative  to  Ninth  Circuit  Judicial  Conference  -  1988-1991 

Participant  in  The  Courts  "Saturday  Session"  in  the  late  1980's  and  1990's. 
(Lawyer  Chairman  in  1991) 

Attorney  Admission  Advisory  Committee  -  1 994  to  present 

Member  of  Voluntary  Federal  Court  Mediation  Panel  -  1 992  to  present 

Magistrate  Selection  Committee  -  1 992  (Chairman) 

Oregon  State  Bar  Association  -  1 963  to  date 

Committee  assignments  and  activities: 

1)  Procedure  and  Practice  Committee  -  1970's 

2)  Member  of  First  Council  on  Court  Procedure  which  authored  the  Oregon 
Rules  of  Civil  Procedure.  1978-1982  (Chairman  of  Discovery 
Subcommittee  -  1978  -  1979) 

3)  Have  been  a  Speaker  at  a  number  of  Oregon  State  Bar  CLE's  including 
New  Lawyer  CLE's,  Complex  Litigation  Seminars  and  Alternative 
Dispute  Resolution  Seminars 

4)  Professional  Liability  Fund  Excess  Coverage  Committee  1994  -  1997 
Multnomah  County  Bar  Association  -  1960  to  date  (President  1975) 
Committee  assignments: 

1 )  Served  on  Multnomah  County  Arbitration  Committee  which  wrote  the 
arbitration  rules  for  Multnomah  County  in  early  1980's. 

2)  Judicial  Selection  Committee  (Chairman  1 979  &  1 980) 

3)  Legal  Aid  Committee  in  approximately  1 967  -  1 970 
American  Bar  Association  -  1 960's  to  date 
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American  College  of  Trial  Lawyers  -  1984  to  Present 

Board  of  Regents  1995  to  present.  Committee  on  Special  Problems  in  the 
Administration  of  Justice  1992  through  1995.  Chairman  1994  and  1995.  Oregon 
State  Chairman  1991  and  1992.  Member  of  Long  Range  Planning  Committee  (Task 
Force  Chairman). 

Miscellaneous 

Oregon  Association  of  Defense  Counsel  -  1967  to  Present 
American  Inns  of  Court  -  1995  to  Present 

10.  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are  active  in 
lobbying  before  public  bodies.  Please  list  all  other  organizations  to  which  you 
belong. 

Answer: 

Some  of  the  law  related  organizations  to  which  I  belong  are  active  in  lobbying  before 
public  bodies,  but  I  have  not  been  involved  in  that  process.  Other  organizations  to 
which  I  belong  are  The  American  Bar  Foundation,  Multnomah  Athletic  Club, 
Northwestern  College  of  Law  Alumni  Association,  Owen  M.  Panner  American  Inns 
of  Court,  Oregon  Association  of  Defense  Counsel  and  Defense  Research  Institute. 

1 1.  Court  Admission:  List  all  courts  in  which  you  have  been  admitted  to  practice,  with 
dates  of  admission  and  lapses  if  any  such  memberships  lapsed.  Please  explain  the 
reason  for  any  lapse  of  membership.  Give  the  same  information  for  administrative 
bodies  which  require  special  admission  to  practice. 

Answer: 

(1)  All  state  courts  in  the  State  of  Oregon  -  9/63; 

(2)  U.S.  District  Court  for  the  District  of  Oregon  -  1/65; 

(3)  United  States  Supreme  Court  -  10/71; 

(4)  United  States  Court  of  Appeals  for  the  Ninth  Circuit  -  6/75. 
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1 2.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles,  reports, 
or  other  published  material  you  have  written  or  edited.  Please  supply  one  copy  of 
all  published  material  not  readily  available  to  the  Committee.  Also,  please  supply  a 
copy  of  all  speeches  by  you  on  issues  involving  constitutional  law  or  legal  policy. 
If  there  were  press  reports  about  the  speech,  and  they  are  readily  available  to  you, 
please  supply  them.  .  .^ 

Answer: 

The  only  article  I  can  recall  publishing  is  a  1996  CLE  article  entitled  "Choosing 
Among  ADR  Service  Organizations  And  Individual  Providers  Of  Arbitration  And 
Mediation  Services"  written  for  an  arbitration  and  mediation  handbook  published  by 
the  Oregon  State  Bar.  A  copy  is  enclosed.  I  do  not  recall  ever  making  a  speech  on 
a  subject  relating  to  constitutional  law  or  legal  policy. 

1 3.  Health:  What  is  the  present  state  of  your  health?  List  the  date  of  your  last  physical 
examination. 

Answer:  ,     .        „        ,: 

Excellent.    My  last  physical  examination  was  October  2,  1997. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held,  whether 
such  position  was  elected  or  appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

Answer:  W        '.  ''" 

No 

1 5.  Citations:    If  you  are  or  have  been  a  judge,  provide: 

(1)  Citations  for  the  ten  most  significant  opinions  you  have  written;  (2)  a  short 
summary  of  an  citations  for  all  appellate  opinions  where  your  decisions  were 
reversed  or  where  your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for  significant  opinions  on  federal 
or  state  constitutional  issues,  together  with  the  citation  to  appellate  court  rulings  on 
such  opinions.  If  any  of  the  opinions  listed  were  not  officially  reported,  please 
provide  copies  of  the  opinions. 

Answer: 

Not  Applicable 
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16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held,  other  than 
judicial  offices,  including  the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.  State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

Answer: 

I  have  not  held  a  public  office  but  was  appointed  by  the  Governor  of  Oregon  for  four 
year  to  a  committee  which  developed  The  Oregon  Rules  of  Civil  Procedure.  1 978- 
1982. 

17.  Legal  Career: 

a.         Describe  chronologically  your  law  practice  and  experience  after  graduation 
from  law  school  including: 

1.  Whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of  the 
judge,  the  court,  and  the  dates  of  the  period  you  were  a  clerk; 

2.  Whether  you  practiced  alone,  and  if  so,  the  addresses  and  dates; 

3.  The  dates,  names  and  addresses  of  law  firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have  been  connected,  and  the 
nature  of  your  connection  with  each; 

Answer: 

I  have  never  been  a  law  clerk.  I  have  not  practiced  alone.  After  graduation  from  law 
school,  I  immediately  began  work  as  Deputy  District  Attorney  for  Multnomah  County, 
Oregon  (Portland).  I  was  Deputy  District  Attorney  from  September  27,  1963  to 
approximately  March  1,  1966  when  I  was  hired  as  an  associate  by  the  Portland  law 
firm  of  Morrison  and  Bailey.  I  became  a  partner  in  that  firm  in  1970.  In  1971  I 
formed  a  law  firm  with  my  present  partner,  Jack  L.  Kennedy,  under  the  name  of 
Kennedy  and  King.  I  have  practiced  law  in  that  firm  and  its  successors  from  1 971 
to  the  present  date.   The  present  firm  name  is  Kennedy,  King  &  Zimmer. 

The  addresses  of  my  employers  are: 

Multnomah  County  District  Attorneys  Office 
600  Multnomah  County  Courthouse 
1021  S.W.  Fourth  Avenue 
Portland,  OR   97204 
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Morrison  and  Bailey 

(Now  Dunn,  Carney,  Allen,  Higgins  &  Tongue) 
851  S.W.  6th  Avenue,  Suite  1500 
Portland,  OR   97204  - 

Kennedy,  King  &  Zimmer  LLP  ^^•'' 

1211  S.W.  Fifth  Avenue 
Suite  2600 
Portland,  OR   97204 

What  has  been  the  general  character  of  your  law  practice,  dividing  it 
into  periods  with  dates  if  its  character  has  changed  over  the  years? 

Describe  your  typical  former  clients,  and  mention  the  areas,  if  any,  in 
which  you  have  specialized. 


Answer: 


From  1963  through  1966,  I  prosecuted  criminal  cases  for  the  Multnomah  County 
D.A.'s  office.  From  1966  until  1971,  I  primarily  defended  auto  accidents,  medical 
and  legal  malpractice  cases.  Late  in  1969,  I  began  handling  a  number  of  securities 
litigation  cases.  From  1 971  until  the  present  time,  I  have  had  a  general  trial  practice. 
Earlier  my  practice  was  primarily  insurance  defense  work,  but  in  the  last  10  to  15 
years  insurance  defense  has  become  a  limited  part  of  my  practice  and  I  have  been 
handling  more  commercial  litigation  cases,  professional  malpractice  cases, 
employment  cases  and  general  tort  cases.  I  represent  both  plaintiffs  and  defendants. 

In  the  1960's  and  1970's  a  large  part  of  my  practice  was  insurance  defense  work. 
During  those  years  I  was  one  of  the  attorneys  representing  Oregon  Automobile 
Insurance  Company,  St.  Paul  Insurance  Company,  j^tna  Insurance  Company  and 
other  insurance  companies.  In  recent  years,  my  insurance  defense  work  has  been 
fairly  limited.  Over  the  last  15  years  I  have  represented  the  Oregon  State  Bar 
Professional  Liability  Fund  in  the  defense  of  attorney  malpractice  cases.  Our  firm 
receives  a  lot  of  referral  litigation  work,  both  for  individuals  and  for  major  clients.  In 
recent  years  I  have  specialized  more  in  business  and  commercial  litigation, 
professional  malpractice  litigation  and  employment  litigation.  I  also  handle  general 
tort  cases.  I  have  represented  individuals  and  major  clients  both  as  plaintiffs  and 
defendants  in  cases.  Generally  I  do  not  represent  these  clients  on  a  regular  basis, 
but  am  referred  cases  in  conflict  situations.  Other  clients  retain  my  services  more 
regularly.  Some  examples  of  the  latter  are  CIBA-GEIGY  Corporation,  Marsh  & 
McLennan  Company,  Intel  Corporation  and  Cascade  Corp.  I  have  a  very  broad 
litigation  practice  and  clientele. 
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c.  1.  Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all?  If  the 
frequency  of  your  appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

Answer: 

I  appear  in  court  frequently  and  have  appeared  in  court  frequently  over  the  entire 
course  of  my  practice.  A  recent  computer  printout  indicates  that  I  was  an  attorney 
of  record  in  over  300  cases  filed  in  state  and  federal  couijs  since  1 979.  Prior  to  that 
time  I  probably  handled  an  equal  number  of  cases. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 
|c)       other  courts. 

Answer: 

Federal  courts  30%;  State  courts  of  record  60%;  Other  courts,  including  arbitration 
10%.    (Estirnated). 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

(b)  criminal. 

Answer: 

From  1 963  to  1 966,  most  of  my  litigation  was  criminal.  Since  1 966,  probably  99% 
of  my  litigation  has  been  civil. 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to  verdict  or 
judgment  (rather  than  settled),  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  •«WWel. 

Answer: 

I  do  not  have  a  record  of  the  number  of  cases  I  have  tried  to  verdict.  I  estimate  that 
as  a  deputy  district  attorney  in  1 963  through  1 966  I  tried  over  50  cases  to  verdict. 
Over  the  nutt  20  years,  I  was^,in-tojal  at  least  once  a  month,  almost  always  as  sole 
counsel.  In  the  last  10  years,  dug^to  the  nature  of  my  practice,  the  number  of  cases 
actually  tried  has  gone  down  but  I  have  generally  tried  three  to  five  cases  a  year 
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either  as  sole  counsel  or  chief  counsel.  My  estimate  is  that  I  have  tried  between  200 
and  300  cases  during  my  career. 

5.        What  percentage  of  these  trials  was: 

(a)        jury; 
1     ..  (b)       non-jury. 

Answer:  .    ' 

I  estimate  that  overall  I  have  tried  75%  of  my  cases  to  jury  and  25%  to  non-jury. 
In  recent  years  there  have  been  more  non-jury  cases. 

18.  Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you  personally 
handled.  Give  the  citations,  if  the  cases  were  reported,  and  the  docket  number  and 
date  if  unreported.  Give  a  capsule  summary  of  the  substance  of  each  case.  Identify 
the  party  or  parties  whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of  the  case.  Also  state  as  to 
each  case: 

a.  The  date  of  representation; 

b.  The  name  of  the  court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated;  and 

c.  The  individual  name,  addresses,  and  telephone  numbers  of  co-counsel  and  of 
principal  counsel  for  each  of  the  other  parties. 

Answer: 

LIST  OF  SIGNIFICANT  LITIGATED  MATTERS 

1.        AMP  Incorporated  vs.  Richard  G.  Sass.  U.  S.  District  Court  for  the  District  of 
Oregon  Case  No.  CV-95-969-AS  (1997). 
Judge  Donald  Ashmanskas 

I  represented  the  primary  owner  of  a  small  medical  products  company  which  was 
acquired  by  AMP.  A  dispute  developed  between  the  parties  regarding  the  terms  of 
an  agreement  relating  to  bonuses.  Mr.  Sass  claimed  he  was  owed  in  excess  of 
$1 ,000,000.  AMP  filed  an  action  for  declaratory  judgment  and  Sass  counter-claimed 
for  unpaid  bonuses.  There  were  numerous  contract  construction  issues.  The  case 
was  tried  to  a  jury  from  May  5,  1 997,  to  May  1 3,  1 997.  I  was  the  trial  attorney  for 
Mr.  Sass.   The  jury  returned  a  verdict  in  favor  of  AMP. 
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Attorney  for  Plaintiff 

Michael  R.  SeidI 
1620  S.W.  Taylor,  Suite  350 
Portland,  OR   97205 
Telephone:    (503)229-1819 

2.  Centra  Capital  Corporation,  a  corporation  vs.  Stoel.  Rives.  Boiev,  Jones  & 
Grey,  a  partnership.  Multnomah  County  Circuit  Court  Case  No.  9601-00052 
(March  13.  1997) 

Judge  Williann  J.  Keys 

This  was  an  action  by  Gentra  Capital  Corporation  against  its  former  attorneys 
alleging  negligence  in  failing  to  document  a  settlement  within  the  time  specified  in 
the  settlement  agreement.  The  client  had  to  negotiate  a  new  settlement  at  an 
additional  cost  of  over  $600,000.  I  represented  the  law  firm.  We  argued  that  there 
was  no  negligence  and  that  in  any  event,  the  client  was  contributorily  negligent.  The 
case  was  tried  to  a  jury  from  February  24,  1997  to  March  3,  1997,  and  resulted  in 
a  verdict  against  the  law  firm.  A  notice  of  appeal  was  filed  and  the  case  was 
subsequently  settled. 

Attorney  for  Plaintiff 

Michael  A.  Greene 

Rosenthal  &  Greene,  P.C. 

1001  SW  Fifth  Avenue,  Suite  1907 

Portland,  OR  97204 

Telephone:  (503)  228-3015 

3.  The  Boeing  Company  vs.  Cascade  Corporation.  U.  S.  District  Court  for  the 
District  of  Oregon  Case  No.  C\/-89-1 19-MA;  appeal  cite  U.  S.  Court  of 
Appeals  for  the  Ninth  Circuit  Case  Nos.  96-35246  and  96-35304  (Trial  1 995). 
Judge  Malcolm  F.  Marsh 

This  was  an  action  by  Boeing  against  Cascade  Corp  to  determine  the  responsibilities 
for  investigation  and  clean-up  costs  arising  out  of  chemical  contamination  of  the 
property  and*  subsurface  ground  water  on  adjoining  sites  owned  by  the  parties.  I 
represented  Cascade  Corporation  and  shared  responsibility  for  the  trial  with  my 
partner  George  W.  McKallip,  Jr.  The  case  involved  significant  legal  issues  which  are 
now  on  appeal.  Both  parties  had  spent  millions  of  dollars  in  investigation  and 
beginning  clean-up  costs  and  expect  to  spend  many  millions  of  dollars  for  clean-up 
and  containment  in  the  future.  The  case  was  tried  to  Judge  Malcolm  Marsh  from 
December  4,  1995  to  December  20,  1995.  He  allocated  a  respective  responsibility 
between  the  parties.  The  percentage  assigned  to  Cascade  Corporation  was  higher 
than  Cascade  had  argued,  but  lower  than  Boeing  had  argued.  On  behalf  of  Cascade 
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we  have  filed  a  Notice  of  Appeal,  including  appeal  of  the  issue  of  whether  the  court 
can  allocate  percentages  at  this  time  for  future  costs  which  are  as  yet  unknown. 

Attorneys  for  Plaintiff 

Paul  Fortino  and  David  A.  Bledsoe 

1211  SW  Fifth  Avenue,  Suite  1500 

Portland,  OR  97204 

Telephone:    <503)  727-2014  (Paul  Fortino) 

Telephone:    (503)  727-2033  (David  A.  Bledsoe) 

4.         In  the  Arbitration  of  Brake  Supply  Company,  et  al.  and  Donald  W.  Dauterman 
and  Ian  Deuchars.  (1993). 

Arbitrators: 

Former  Supreme  Court  Judge  Herbert  Schwab 

P.O.  Box  216 

Cannon  Beach,  OR    97110  ,. 

Former  Court  of  Appeals  Judge  George  Joseph 
7110  S.E.  29th  Avenue 
Portland,  OR    97202 

Steven  K.  Blackhurst 

222  S.W.  Columbia  Street,  Suite  1800 

Portland,  OR    97201 

Two  former  employees  alleged  that  Durametal  was  obligated  to  make  substantial 
payments  to  them  from  the  proceeds  of  the  sale  of  the  company  based  upon 
language  in  their  employment  agreements.    The  terms  of  the  agreement  appear  to 

'■  call  for  these  payments.    The  company's  position  was  that  it  never  intended  the 

language  to  include  payments  of  the  magnitude  requested  by  the  employees.    The 

■  -     agreements  were  prepared  by  the  corporate  attorney  who  acknowledged  that  the 

language  of  the  agreement  could  result  in  payments  not  intended  by  Durametal. 

Durametal's  law  firm  agreed  to  undertake  defense  of  the  claim.     I  represented 

''■  Durametal  in  an  arbitration  from  Novernber  9,  1993  to  November  n,  1993.  and 
presented  their  defense.  There  were  issues  regarding  construction  of  contracts  and 
reformation.  The  arbitration  panel  agreed  with  our  proposed  construction  of  the 
agreement. 

Counsel  for  Morris  A.  Arntson,  Jr.,  former  owner  of  Durametal  Corporation 

William  B.  Crow 

1 1 1  S.W.  Fifth  Avenue,  Suite  3500 

Portland,  OR    97204 

Telephone:  (503)  224-5858 
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Attorneys  for  Plaintiffs 

Jack  B.  Schwartz  and  Richard  S.  Pope 

1 1 1  SW  Fifth  Avenue,  Suite  4040 

Portland,  OR  97204 

Telephone:  (503)  228-8446 

5.  Oregon  Shiitake  Technology.  Inc.  vs.  Kennedy,  et  a!..  Multnomah  County 
Circuit  Court  Case  No.  8907-04306;  appeal  cite  (1988-1991)  118  Or  App 
575,  848  P.2d  635  (1993). 

Plaintiff  filed  a  claim  against  its  former  attorney  alleging  that  the  attorney  had  given 
the  company  erroneous  advice  in  connection  with  the  registration  of  securities  and 
that  as  a  result  of  the  advice  the  company  failed,  resulting  in  losses  in  excess  of 
$10,000,000.  I  represented  the  defendant  attorney.  The  case  was  tried  before  a 
jury  in  April  and  May;  1990,  and  resulted  in  a  small  verdict  for  the  plaintiff  There 
were  legal  issues  regarding  security  registration  and  the  duties  of  attorneys  to  a 
client  in  connection  with  the  registration  of  securities.  The  claim  against  the 
individual  owner  was  dismissed  and  the  owner  appealed  that  dismissal.  On  appeal 
the  court  affirmed  the  dismissal.  I  was  the  attorney  representing  defendant  at  the 
trial. 

Attorney  for  Plaintiff 

Mark  E.  Griffin 

111  S.W.  Front  Avenue,  2nd  Floor 
Portland,  OR    97204 
Telephone:    (503)  224-2348 

6.  Charles  and  Gwen  Hahn.  et  al.  vs.  Vanport  Manufacturing.  Inc.,  et  a!.. 
Superior  Court  of  the  State  of  Washington  for  the  County  of  Clark  Case  No. 
92-2-02044-4;  Court  of  Appeals,  Division  II  of  the  State  of  Oregon  Case  No. 
19060-5-11  (1991-1995). 

Judge  Robert  Harris 

This  was  an  action  filed  by  two  families  who  purchased  real  property  in  a 
development  in  Vancouver,  Washington.  They  sued  the  developers  alleging  false 
representation  in  the  sale  of  the  property.  The  total  claims  were  approximately 
$600,000.  The  case  was  filed  and  prepared  by  another  attorney.  I  agreed  to  try  the 
case  and  was  the  attorney  representing  plaintiffs  at  trial.  There  were  significant  legal 
issues  relating  to  proof  of  damages.  After  a  trial  from  October  10,  1994  to 
October  21,  1994,  the  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for  the  total 
amount  requested. 
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Co-counsel  for  Plaintiffs  ^                ... 

Vincent  J.  Bernabel  -           ,           ,        ,    , .  . 

1211  SW  Fifth  Avenue,  Suite  2121  o'>   .'      ,                       "...    ^'V"    ■ 

Portland,  OR  97204  '     ■  ^ 

Telephone:  (503)  221-2975  '-                "•.--:       .:  ■  r 

Attorneys  for  Defendant  ._  c 

Ms.  Linda  Marshall  and  Ms.  Beth  Andrus  ■    . 

1 1 1  SW  Fifth,  Suite  3500  "  *rr. 

Portland,  OR   97204 
Telephone:  (503)  224-5858 

7.         Roadway  Express  v.  Wilfred  E.  Josse.  U.S.  District  Court  for  the  District  of 
Oregon;  Case  No.  CV  86-1070 
Judge  William  Dale 

This  was  an  action  for  breach  of  a  contract  to  sell  real  property.  I  represented 
Roadway  Express  who  alleged  an  agreement  to  purchase  a  building  from  the 
defendant  Josse.  Mr.  Josse  sold  the  building  to  a  competitor.  Consolidated 
Freightways.  Another  law  firm  represented  Roadway  Express  in  preliminary 
injunction  matters.  I  was  substituted  to  try  the  case,  which  was  tried  before  Judge 
Dale  without  a  jury  in  September,  1 986.  The  court  ruled  in  favor  of  the  defendant. 

Attorney  for  Defendant 

Louis  G.  Henry 

Miller  Nash  Weiner  Hager  &  Carlsen  LLP 
-,-■      1 1 1  SW  Fifth  Avenue,  Suite  3500  /    -  . 

Portland,  OR  97204 
Telephone:  (503)  205-2640  -  -  ^  /'r         , 

Co-Counsel  for  Roadway  Express 

William  F.  Martson,  Jr. 

Tonkon,  Torp,  Galen,  Marmaduke  &  Booth  ', 

888  SW  Fifth  Avenue,  Suite  1 600  .  ' 

■o.       Portland,  OR  97204  V"      .     ,  " 

i  '•      Telephone:  (503)  802-2005 

-'  '       8.        Torres  v.  U.S.  National  Bank  of  Oregon.  65  Or  App  207,  670  P.2d  230 
(1983);  Multnomah  County  Circuit  Court  Case  No.  A8007-03990. 
Judge  Charles  S.  Crookham 

Plaintiff  filed  an  action  against  the  U.S.  National  Bank  alleging  that  the  bank  was 
liable  for  serious  injuries  he  suffered  when  he  was  shot  while  making  a  deposit  into 
a  night  depository.    The  gunman  hid  in  bushes  near  the  bank  and  liability  was 
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asserted  based  upon  the  design  and  lacl<  of  security  for  night  depository  customers. 
I  represented  U.S.  National  Bank.  I  argued  the  motions,  tried  the  case,  and  handled 
the  appeal.  Initially  the  court  allowed  a  motion  for  summary  judgment.  This  was 
reversed  on  appeal.  The  case  was  tried  in  April,  1983,  and  the  jury  found  in  favor 
of  plaintiff.   The  amount  awarded  indicated  a  compromise  verdict. 

Attorney  for  Plaintiffs 

Ted  Runstein 

1001  S.W.  Fifth  Avenue,  Suite  1800 

Portland,  OR   97204  -  Telephone:  (503)  222-3531 

9.         Beebe  v.  Pacific  Realty  Trust,  et  al..  U.  S.  District  Court  for  the  District  of 
Oregon  Case  No.  83-228-PA  (1983);  578  F  Supp  1128  (1984). 
Judge  Owen  Panner 

This  was  a  class  action  securities  case  involving  a  tender  offer.  There  were  various 
defendants.  I  was  the  sole  attorney  defending  Alex  Brown  &  Son,  a  Baltimore, 
Maryland  broker  who  issued  a  fairness  opinion.  The  case  involved  issues  relating  to 
the  value  and  status  of  real  properties  and  disclosures  or  lack  of  disclosures 
concerning  same.  The  case  was  tried  to  the  court  without  a  jury  from  October  4, 
1983,  to  October  7,  1983,  and  the  court  ruled  in  favor  of  all  defendants. 

Attorneys  for  Plaintiff 

Judge  Henry  Kantor  (503)  248-3972 
Multnomah  County  Courthouse 
1021  SW  Fourth  Avenue 
Portland,  OR  97204 
Henry  A.  Carey  (Deceased) 

John  D.  Ryan 
1760  S.W.  90th  Avenue 
Portland,  OR   97225 
Telephone:  (503)  297-3137 

Attorney  for  Defendant  Pacific  Trust  Realty 

Barnes  H.  Ellis 

900  S.W.  Fifth  Avenue,  Suite  2300 

Portland,  OR   97204 

Telephone:  (503)  294-9243 
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Attorneys  for  Defendants  KKR  Associates  and  PRT  Holding  Co. 

Hugh  S.  Wilson  {Los  Angeles,  CA) 

Verne  W.  Newcomb 

111  S.W.  Fifth  Avenue,  Suite  4040 

Portland,  OR   97204  • 

Telephone:  (503)  228-8446 

Attorney  for  Defendant  Tonkon,  Torp,  Galen,  IVIarmaduke  and  Booth 

Donald  W.  McEwen 

1100  S.W.  Sixth  Avenue,  Suite  1600 

Portland,  OR   97204 

Telephone:  (503)  226-7321 

10.      Crown  Zellerbach  v.  Willamette  Western,  U.  S.  District  Court  for  the  District 
of  Oregon  Case  No.  71-435;  519  F  2d  1327  (1975). 
Judge  James  M.  Burns 

I  represented  Crown  Zellerbach  Corporation  in  an  action  against  Willamette  Western 
for  damages  caused  when  a  tug  owned  by  Willamette  Western  severed  a  power 
cable  which  serviced  the  Crown  Zellerbach  mill  at  Camas,  Washington.  The  mill  was 
out  of  operation  for  a  period  of  time  and  alleged  substantial  damages  as  a  result.  I 
was  the  sole  attorney  representing  Crown  Zellerbach.  Crown  Zellerbach  was 
awarded  the  damages  sought.  The  plaintiff  appealed.  The  issue  on  appeal  was 
proof  of  damages  and  the  Court  of  Appeals  affirmed.  The  case  was  tried  in 
February  and  March  1973. 

Attorney  for  Defendant 

Paul  R.  Meyer  -         ? 

1325  S.W.  Myrtle  Drive 
Portland,  OR   97201 
Telephone:  (503)  295-1884 

19.  Leaal  Activities:  Describe  the  most  significant  legal  activities  you  have  pursued, 
including  significant  litigation  which  did  not  progress  to  trial  or  legal  matters  that  did 
not  involve  litigation.  Describe  the  nature  of  your  participation  in  this  question, 
please  omit  any  information  protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived.) 

Answer:  ^ 

Over  my  34  years  of  trial  practice  I  have  had  a  number  of  significant  legal  cases, 
many  of  which  were  settled.  For  example,  I  represented  approximately  20  Oregon 
law  firms  who  were  defendants  in  the  litigation  filed  by  WPPS  bondholders  against 
numerous  defendants,  including  all  of  the  Oregon  lawyers  who  issued  opinions  in 
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connection  with  the  issuance  of  the  bonds.  I  was  hired  to  represent  all  of  the 
Oregon  lawyers.  We  developed  a  legal  defense  that  resulted  in  a  favorable  ruling  for 
the  attorneys  and  allowed  us  to  eventually  be  dismissed  without  any  payment  on  the 
part  of  these  attorneys.  I  have  had  a  number  of  significant  cases  over  the  years  that 
did  not  progress  to  trial  including  anti-trust  litigation,  patent  litigation  and  defense  of 
individuals  in  FDIC  and  FSLIC  cases.  I  have  also  been  involved  in  several 
environmental  clean-up  and  insurance  coverage  cases. 

I  was  appointed  by  the  Governor  to  a  committee  which  developed  the  Oregon  Rules 
of  Civil  Procedure  for  litigation  in  Oregon  State  courts.  I  served  four  years  on  that 
committee  and  we  developed  the  rules  of  procedure  eventually  approved  by  the 
legislature.    I  chaired  a  discovery  sub-committee. 

In  recent  years  I  have  been  selected  as  an  arbitrator  or  mediator  on  many  occasions. 
I  am  a  volunteer  mediator  on  the  Oregon  District  Court  Mediation  Panel.  I  estimate 
I  have  mediated  and  arbitrated  over  100  claims.  I  have  been  a  member  of  the 
Federal  Court  Voluntary  Mediation  Panel  since  1 992  and  at  the  request  of  the  court, 
I  reorganized  this  panel,  drafted  forms  and  arranged  for  mediation  training  for  the 
panel.  I  have  been  a  presenter  at  two  Federal  Court  CLE  sessions  on  mediation  in 
the  late  1 980's.  I  was  a  presenter  at  two  Oregon  State  Bar  sponsored  CLE  programs 
on  Alternative  Dispute  Resolution  in  1 994. 

I  have  been  active  in  the  American  College  Of  Trial  Lawyers.  I  was  Chairman  of  the 
Special  Problems  Committee  which  was  assigned  projects  including  tracking 
proposed  changes  to  the  Restatement  of  Torts,  and  legislation  pending  before  the 
Congress.  This  included  a  review  of  the  provisions  of  HR1 0,  commonly  referred  to 
as  the  "Common  Sense  Legal  Reforms  Act  of  1995"  and  a  specific  review  of  the 
issue  of  federal  diversity  jurisdiction. 
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II.  FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred  income 
arrangements,  stock,  options,  uncompleted  contracts  and  other  future  benefits  which 
you  expect  to  derive  from  previous  business  relationships,  professional  services,  firm 
memberships,  former  employers,  clients,  or  customers.  Please  describe  the 
arrangements  you  have  made  to  be  compensated  in  the  future  for  any  financial  or 
business  interest. 

Answer: 

A.  Deferred  income  arrangements.  I  do  not  have  any  deferred  income  arrangements 
from  any  source.  When  I  leave  my  law  partnership  I  will  receive  my  capital  account 
and  my  percentage  interest  in  the  collectible  accounts  receivable. 

In  1 995  a  small  closely  held  company  in  which  I  had  a  minority  interest  was  acquired 
by  National  Computer  Systems,  Inc.  ("NCS").  I  exchanged  my  stock  for  stock  in 
NCS.  I  still  hold  that  stock.  Part  of  the  purchase  price  was  contingent  upon  the 
company  achieving  a  certain  level  of  sales  over  the  next  five  years.  The  company 
has  not  achieved  that  sales  level.  It  is  unknown  as  to  whether  they  will  achieve  that 
level  over  the  next  three  years. 

I  hold  common  stock  which  is  publicly  listed  and  receive  dividends  on  that  stock. 
These  are  listed  on  the  financial  statement  which  I  have  filed. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including  the 
procedure  you  will  follow  in  determining  these  areas  of  concern.  Identify  the 
categories  of  litigation  and  financial  arrangements  that  are  likely  to  present  potential 
conflicts-of-interest  during  your  initial  service  in  the  position  to  which  you  have  been 
nominated. 

Answer: 

In  any  case  that  came  before  me,  I  would  determine  whether  past  dealings  with  any 
of  the  parties  or  attorneys  might  present  even  the  appearance  of  bias,  interest  or 
conflict  of  interest.  If  I  have  had  any  business  or  financial  arrangement  with  any 
party  or  attorney,  I  would  immediately  advise  all  parties  and  attorneys  of  that  fact. 
If  in  my  opinion  there  was  any  possibility  that  a  prior  relationship  or  arrangement 
could  affect  my  decision,  I  would  recuse  myself.  In  any  event,  full  disclosure  would 
be  made  to  the  parties  and  their  attorneys  so  that  an  informed  decision  could  be 
made  by  them  as  to  whether  there  was  a  conflict  that  could  be  waived  and  whether 
they  wished  to  waive  it.  I  would  follow  all  of  the  court  guidelines  and  procedures 
to  identify  these  areas  of  concern.  This  would  include  preparing  a  list  of  my  prior 
major  clients  where  I  felt  there  would  be  a  potential  problem  so  that  I  would  not  be 
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Garr  Michael  King 

assigned  those  cases.  During  my  initial  service,  for  a  reasonable  period  of  time,  I 
would  not  handle  any  cases  involving  my  former  law  firm.  The  only  category  of 
litigation  likely  to  present  potential  conflicts  of  interest  during  my  initial  service  are 
cases  involving  legal  malpractice  against  attorneys,  since  I  have  represented  the 
Oregon  Professional  Liability  Fund  for  a  number  of  years  in  these  types  of  cases.  In 
making  any  decision,  I  will  follow  the  Code  of  Judicial  Conduct. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside  employment, 
with  or  without  compensation,  during  your  service  with  the  court?    If  so,  explain. 

Answer: 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year  preceding 
your  nomination  and  for  the  current  calendar  year,  including  all  salaries,  fees, 
dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria,  and  other  items 
exceeding  $500  or  more.  (If  you  prefer  to  do  so,  copies  of  the  financial  disclosure 
report,  required  by  the  Ethics  in  Government  Act  of  1 978,  may  be  substituted  here). 

Answer: 

Financial  Disclosure  Statement  attached. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail.  (Add  schedules 
as  called  for). 

Answt  r: 

The  fir  ancial  net  worth  statement  is  attached. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If  so,  please 
identify  the  particulars  of  the  campaign,  including  the  candidate,  dates  of  the 
campaign,  your  title  and  responsibilities. 

Answer: 

No. 


Garr  Michael  King 
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rc^ANOAL  STATEMENT 
NET  WORTH 


Provide  I  compleU:.  current  fLnincIil  net  worth  Jtit«m«ni  which  Itemitei  In  del*]] 
tU  »i5f  IS  (Includbg  bink  jccounu.  tul  estiie,  jecuritieJ,  Iruju,  investmcnu,  ind  other  finmciiJ 
holdings)  «11  UabUidcj  (bcludlnj  debti,  monj«|ei.  louiJ,  ind  other  CuMr^ihl  obLi|»tioni)  of 
yourself,  your  jpouse,  ind  other  Immediit*  membtrj  of  your  household. 


Assrrs 

UABIUTTEJ 

=. 

Cub  ai>  hJuii  urS  in  bu\Xi 

24 

000 

Kelu  ptjibU  l«  \uti3-ucufd 

U-J.  CflvurjB«nt  i*aaiiia--iii 

HolU  pl/lill  to  b4Ab-WU6CU.-»4 

Lirtol  Kouiaa-M  Khnlul« 

4 

41C 

770 

Notti  ;i]^bli  l«  nJu'ra 

Unlilte4  lecwilki-i^  Kl<dj)« 

Hsui  f  i}'kib  la  oftui 

. 

Accaunti  tnd  mui  reociviblc; 

AncunU  inj  Mil  diM 

Dg«  bvm  rtlitlm  ui4  trittiit 

15C 

OOO 

Unpili  (Monx  lu 

Dm<  Crem  ol}ic/i 

17; 

000 

00)U  ttnf*a  Uix  tnS  intcnit 

Pcubrful 

kAuJuIi    Residence 

188 

1 
000  1 

7t.fi  uUlt  «vn<^-tijd  tchcdu!* 

1 

356 

000 

Lst   Nationwide  ,, 
tbii 

Rul  ciLilc  tnW^tiu  rKtWttlf 

^>^  jcbi-ituniru 

1 

Autot  Ln4  9l}ier  fensatl  pnpoly 

45 

000 

! 

Ciih  viJoe-Ufe  inroruic* 

mmi,jm.^^l^^^^,^ 

UNKNOW 

I 

401 (k)    Transamerica 

1 

144 

409 

I 

IRA  Valueline   Fund 

71 

842 

Limited  Partnerships 

30 

000 

Toul  Sifc3iiSM 

188 

000 

King  Family  L.L.C. 

60 

000 

KctVotft 

7 

276 

021, 

Tout  AutU 

7 

464 

021 

Toul  IitiOIilu  led  Act  li^rlk 

7 

464 

021 

CO.VnMCENT  UAfllLITIES 

CE^XJut  iNFOJUrunoN 

Ai  uiaiu,  comiler  M  xuuulor 
None 

Aft  ifljr  UK'J  ptrfje^  C***  KlMd. 
«J«.)    No 

i 

Oo  ttuci  or  cootrwlf 
None 

A/i  yea  &ralui(  Ir.  uy  (olu  or  tt(it 

l«t«ia»In«    None 

H»T«  )fo«  «v«  Ulta  tanfavptcyt    fjo 

RroviiJon  for  F«^<nl  Ineomt  Tu     None 

OUr,fuUXM,    ^^?f^SL§\ax 

—J 

payments 
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FINANCIAL  STATEMENT  -  SCHEDULES 

Listed  Securities 

1.  Oregon  State  Hsg-Ser  $26,083.00 

2.  Oregon  State  R.G.  AO  29,424.00 

3.  Oregon  State  Vets  Ser.  75  51,366.00 

4.  Portland  Ore  Ser  B  25,872.00 

5.  Wash.  Co.  Ore  Ro-Jo  (J)  21,239.00 

6.  Wash.  Co.  Ore  Uni  Swr  (J)  21,729.00 

7.  Yamhill  Co.  Ore.  S.D.  (J)  29,702.00 

8.  Portland  Or.  Housing  11-1-25  (J)  25,310.00 

9.  Portland  Or.  Housing  1-1-27  (J)  25,273.00 

10.  Fleming  Co.  Inc.  12-15-01  (J)  103,000.00 

1 1 .  500  Shs  Airtouch  (J)  common  stock  1 6,907.00 

12.  666  Shs  Analog  Devices  (J)  common  stock  22,061.00 

13.  600  Shs  Cisco  Sys.  Inc.  (J)  common  stock  45,226.00 

14.  500  Shs  Invacare  Corp.  (J)  common  stock  10,500.00 

15.  500  Shs  Motorola  Inc.  36,688.00 

16.  556  Shs  Allstate  Inc.  commons  stock  40,623.00 

17.  500  Shs  Amp,  Inc.  common  stock  25,000.00 

18.  600  Shs  Boeing  Co.  common  stock  32,700.00 

19.  500  Shs  Calpine  Corp.  common  stock  9,250.00 

20.  500  Shs  Chase  Man.  common  stock  55,594.00 

21.  500  Shs  Chevron  Corp.  common  stock  38,719.00 

22.  300  Shs  Deere  Corp.  common  stock  16,800.00 

23.  500  Shs  Atlas  Air  common  stock  25,256.00 

24.  905  Shs  First  Chicago  Corp.  common  stock  64,933.00 

25.  936  Shs  Kimberly  Clark  common  stock  44,401.00 

26.  2400  Shs  Longview  Fiber  common  stock  62,814.00 

27.  300  Shs  Merck  &  Co.  common  stock  27,543.00 

28.  1500  Shs  Fred  Meyer  common  stock  78,000.00 

29.  300  Shs  Monsanto  common  stock  13,181.00 

30.  300  Shs  Proctor  &  Gamble  common  stock  39,937.00 

31.  600  Shs  Safeco  Corp.  common  stock  29,475.00 

32.  600  Shs  Sear  Roebuck  common  stock  34,050.00 

33.  1000  Shs  U.S.  Bancorp  common  stock  66,110.00 

34.  500  Shs  Wash.  Mutual  common  stock  29,937.00 

35.  50  Shs  Willamette  Ind.  common  stock  39,875.00 

36.  400  Shs  Bristol  Myers  common  stock  34,400.00 

37.  1385  Shs  U.S.  Bancorp  common  stock  121,270.00 

38.  73,957  Shs  National  Computer  Systems  (J)  common  stock  2,588,285.00 

39.  1 178  Shs  Drypers  Inc.  common  stock  8,000.00 

40.  2300  Shs  Wholesome  &  Hearty  Foods  common  stock  21,850.00 

41.  400  Shs  Hartford  Steam  common  stock  2,275.00 

42.  1200  Shs  Klamath  1st  Bank  common  stock  26,550.00 

43.  600  Shs  Safeco  common  stock  31,800.00 

44.  700  Shs  Washington  Federal  common  stock  20,738.00 

45.  600  Shs  Barrick  Gold  common  stock  14,813.00 

46.  1500  Shs  Cascade  Corp.  common  stock  29,625.00 

47.  400  Shs  Cons.  Papers  common  stock  22,200.00 

48.  300  Shs  Green  Brier  Co.  common  stock  5,025.00 
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49.  1200  Shs  Longview  Fiber  (J)  common  stock  11,925.00 

50.  900  Shs  Ore  Steel  Mills  (J)  common  stock  24,413.00 

51.  500  Shs  Pope  &  Talbot  (J)  common  stock  10,594.00 

52.  1 100  Shs  T  J  International  (J)  common  stock  28,119.00 

53.  800  Shs  Albertsons  (J)  common  stock  28,275.00 

54.  400  Shs  Oracle  Corp.  17,156.00 

55.  350  Shs  Quality  Food  Ctr  (J)  common  stock  14,328.00 

56.  1000  Shs  N.W.  Natl  Gas  (J)  common  stock  25,750.00 
57  $20,000  Alaska  Air  Cons.  Bond  (J)  common  stock  21,951.00 
58.      400  Shs  Intel  Corp.  ^^-^^Q^Q 

Total  Listed  Securities  -                        $4,410,770.00 
FINANCIAL  STATEMENT  -  SCHEDULES 

Real  Estate 

1.  Residence,  Portland,  Oregon  $550,000.00 

2.  Residence,  Eugene,  Oregon  Ul'SnnSn 

3.  Vacant  Lots  at  Cove  Beach,  Oregon  85,000.00 

4.  Vacant  Lots  at  Netarts,  Oregon  100,000.00 
5          One-half  (y2)  interest  in  commercial  building 

located  at  1001  SE  Sandy  Blvd.,  Portland  Or  97214  150,000.00 
(Held  in  Blumenthal  &  King  Partnership) 

6.  Undivided  interest  in  facility  and  real  property  i 

leased  to  Minute  Lube  in  Logan,  Utah  130,000.00 

7.  Vacant  Lot  at  Black  Butte,  Oregon  .       230,000.00 

Total  Real  Estate                  .  ■                           $1,356,000.00 


811 


AO-tO  (w) 
Ktv.a/96 


FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Repon  Required  by  the  Ethics 
Rrform  Act  ofJ989.  Pub  L  No 
I01I94.  Novmbtr  30.  1989 
(SU.S.CAfip  4.Stc  101-112) 


(Last  name,  first,  middle  initiat) 


1.  Pcnoo  Reporting 

King,  Garr  M. 

4.  Title  (Anicle  W  judges  indicate  active  or 

senior  status:  magistrate  judges  indicate 
fitli'  or  part-time) 

U.S.  District  Judge  -  Nominee 

7.  Omnbers  or  Oflkc  Address 

Kennedy,  King  &  Zimmer  LLP 
2600  SW  Fifth  Ave.,  Ste.  2600 
Portland,  Or  97204 


2.  Court  or  Organization 

US  District  Court-Dist  of  Or 


3.  Date  of  Report 

10/09/1997 


5.  Report  Type  (dieck  type) 
X    Nominilion.    E)aie       /   / 


i.  Reportiiig  Period 

01/01/1996 

to 

09/30/1997 


8.  On  the  basis  of  the  infonnatioo  contained  in  this  Report  and  any 
mo<liflcations  pertaining  tliereto,  h  is  in  my  opinion.  In  coenpliance 
with  applicable  laws  and  regulations. 


Reviewing  Offlccr 


IMPORTAffT  NOTES:  The  instructions  accompanying  this  form  must  be  foUowed.   Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  it^rmation.  Sign  on  the  last  page. 


I.    POSITIONS     (Reporting  individual  only:  see  pp.  9-13  of  Instructions) 

POSITION 

NONE  (No  reportable  posiiiofu.) 

^  Co-Manager King  Partners  L.L.C 


NAME  OF  ORGANIZATION  /  ENTITY 


II.     AGREEMENTS  (Reporting  individual  only:  see  pp. 14-17of  instructions.) 

DATE  PARTIES  AND  TERMS 


NONE   (No  reportable  agreements.) 

tete  of  J^S«eraait_1995_ 


Partnership  Agreement  with  Kennedy,  King  &  Zimmer.   Provides 
for  payment  6f~riiy  capital  aaxamt  and  my  percentage 
of  accounts  receivable  and  w?rk  in  process  to  be  paid 
over  two  years  f rem  terminatJ.on 


ra.    NON-INVESTMENTINCOME 
DATE 


(Reporting  individual  and  spouse:  see  pp.  18-25  oflnstructic 
PARTIES  AND  TERMS 


NONE  (No  reportable  non-invesimeni  income.) 

^  1995      Kennedy,  King  &  Zimmer        

2  1996  Kennedy,  King  &  Zimmer 

'  Q3/3Q/97  -Kennedy,  King  &  Zimmer -estimated 


GROSS  INCOME 

(yours,  not  spouse's) 


$  454,542.00 
$  489,449.00 
$    350,000.00 
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'    Name  of  Person  Reporting  Dale  of  Report 

HNANCIAL  DISCLOSURE  REPORT     King,  Garr  M.  10/09/1997 


IV.    REIMBURSEMENTS    and    GIFTS   -  namporutjon,  lodging,  food,  enieruinmeiil. 

Uncludes  those  to  spouse  and  dependenl  children;  use  the  pareniheticats  ' (S) '  and  '(DQ^  to  indicate  reportable  reimbursements  and  gifts  received  by  spouse 
and  dependent  children,  respeaivefy.  See  pp.  26-29  of  Insiruaions) 

SOURCE  DESCRIPTION 

NONE  (No  such  reportable  reimbursements  or  gifts) 


Exempt 


V.    OTHER  GIFTS 

fincludes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S) '  and  '(DQ '  to  indicate  other  gifts  received  by  spouse  and  dependenl  children, 
respectively.  See  pp.  30-33  of  Instruaions.) 

SOURCE  DESCRIPTION  VALUE 

NONE  (No  such  reportable  gifts) 

^   Exempt 


VI.    LIABILITIES 

fincludes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible  for  liability  by  using  the  pcrenthetical  '{S}  'for  separate 
liability  of  the  spouse.  'iJ)'  for  joint  liabilily  of  reporting  individual  and  spouse,  and  '0Q'for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

~  Z~  CREDITOR  DESCRIPTION  VALUE  CODE* 

NONE    (No  reportable  liabililiei) 


•VALCODESJ-SI3.(XX)orlcss  K-SIS.OOISSO.OOO  L-SSO.OOlio  $100,000  M-SIOO.0OI$25O.0OO  N-S50,001-SM)0.000 

0«SSOO.OOI-S1.0aO.OOO   Pl-$l.000.001-S5.000.000   P2-$3.0aO.OOI-$23.000,000   P3-CS.00O.OOI-S»,0O0.000   P4-$S0.000.00I  or  Doit 
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'    Name  of  Person  Reporting 

FINANCIAL  DISCLOSURE  REPORT      ^^"^^    ^^^^  " 

-  income,  value,  transactions  (includes  those  of  spouse  and 

VII.    Page       IINVESTMENTS  and   TRUSTS      dependent  children.  See  pp.  37-54  of  Instructions.) 


Descripcion  of  Assets 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 
'(J)' far  joint  ownership  of  reporting 
individual  and  spouse,  '(S)'  far  sep- 
erate  ownership  by  spouse,  '(DQ' 
far  ownership  by  dependent  child. 

Place  '00  '  e^er  each  asset 
exempt  from  prior  disclosure. 


NONE  (no  reportable  income.assets,  or 
transactions) 


I  B. 

,  Income 
I  during 
,  reporting 
I  period 


(1) 

(2) 

(1)      (2) 

(1) 

Aim. 

Type 

Vilue  Value 

Type 

Code 

(t.g.. 

Code  MeUiod 

(e.g.. 

(A- 

dividend. 

(J-P)    Code 

buy.  sell 

H) 

rent  or 
inieresi) 

(Q-W) 

merger, 
redenp- 

DOO) 

ir  not  eiempi  froiD  disclosure 


;(2)         I  (3)      1(4)        ;(5) 
Dale:     i  Value ;  Gain      Idenliiy  of 
Moii±- ■  Code  j  Code     buyer/seller 
Day        (J-P)    (A-H)    (ifpri«iie 
transaction) 


Dateof  Repon 
10/09/1997 


1  U.S.   National  Bank    (J) 

;a 

Interest 

K 

T        i 

i              i 

2  Columbia  Dally  Inc.    Fund    (Jl 

!D 

Interest 

J 

T 

i 
'              1 

3  Kennedy,    King  &  Zlnmer 
Partnership  Agreement 

0 

H 

1              i 

, 

i 

4  Oregon  Scate  Hsg-Ser      (J) 


C   Interest 


1 

!         1 

1 

S  Oregon  state  R.O.   AO      (J) 

c 

Interest 

K 

T 

1             : 

!       ! 

1 

j 

S  Oregon  State  Veto  Ser.    75    (Jl 

c 

Interest 

K 

T 

■ 

7  Portland  Ore  Ser  B    (Jl 

B 

Interest 

K 

T 

swash.  Co.  Ore  Ro-Jo  (J)  b   Interest 

9  Wash.  CoT  Ore  Urii"  Swr"   (J)      "b    interest 


10  Yamhill  Co.   Ore.    S.D.    (J) 

B 

Interest 

K 

T 

11  Portland  Or.   Housing  11-1-25 

c 

Interest 

K 

T    ; 

1 

X2  Portland  Or.  Housing  1-1-27    (Jl  .C   Interest 


13  Fleming  Co.  Inc.  12-15-01  (Jl     iD   Interest 


14  500  Sha  Alrtouch    (Jl    common 

stock' 

J         T 

!        i 

i 

1 ' , 

1                                                             i 

15  see  Shs  Analog  Devices    (Jl    coonon 
stock 

: 

K           T 

i        ' 

le  SOO  Shs  Cisco  Sys.    Inc.      (J) 
common  stock 

!  1      : 

K      ,     T 

i        I 

1       ! 

17  500  Shs  Invacare  Corp.    (J)    coenon'A       iDlvldend      ' 
stock 

J      1     T 

]        1 

1    '    1 

t  IiK/Gain  Codes:  A-Sl,000  or  less 
(ColBI,D4)      F-SSO.OOI-SIOO.OOO 

B-SI,00l-X2.Sa0 
G-SlOO.OOl-Sl.000.000 

C-I2,50l -15,000 
H 1 -S 1 .000,00 1 -SS.000,000 

D-$5,0Ol-$l5.0O0 
H2-SS,000,00lornH 

E-tlS,0()l-t50,a00 

2ValCodes:        MIS,0(X)orless 
(Col.  CI.  03)     O-SS00,00 1-11,000,000 

K>SIS.001-SS0,000              L«S50.00I-$IOO,000              M-SI  00.00 1-SISO.OOO            N-S2S0.0OI-U00,0a0              I 
P1-I1.DOO.OOI-S5,000.000  P2-I5,000,00l-$25,000.000  PJ-S25,000.001-S50,000,000  P4-$5O,00O.00l  ot  mote 

3  Val  Mih  Codes:  (^Appraisal 
(Col.  a)            U-Book  Value 

R^ost  (real  estate  only) 
V-Ollier 

S-Asscssmem 
W-Estitnited 

T>Cnh«Mia                            1 

J 
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Name  of  Person  Reporting 

nNANCUL  DISCLOSURE  REPORT      '^^"3'    ^^^^  "■ 

—  income,  value,  transaaions  {includes  those  of  spouse  and 
VII.    Page       2  INVESTMENTS  and   TRUSTS      dependem  children.  See  pp.  37-54  of  instructions.)      


Date  of  Repon 
10/09/1997 


Description  of  Assets 

Indicate  where  applicable,  owner  of 
the  asset  try  using  the  parenthetical 
'(J)' for  joint  ownership  of  reporting 
individual  and  spouse.  '(S)'forsep' 
eraie  ownership  by  spouse.  '(DQ' 
for  ownership  by  dependent  child. 

Place  '00 '  ofter  each  asset 
exempt  pom  prior  disclosure. 


NONE  (no  reportable  i 
transactions) 

18  500    shs   Motorola    Inc 


If  not  exempt  from  disclosure 


(1)       (2)  (1)  ^^^^^ 

Value  Value    i  Type  ; \ \ t; 

!Code'Method:(e.8..  <2)         (3)      ,(4)  5) 

(J-P)    Code    I  buy.  sell.  .Date:     .Value  Gain    |  Identity  of 

(Q-W)     nwrger.  i  Month-!  Code  jCode    .buyer/seller 

redemp-  Day        (J.p)    (A-H)    (if  private 
;  don)  ,  transaction) 


EXEMPT 


1?  556   Shs  Allstate   Inc.     (J) 
stock 


A    Dividend 


20  500  Shs  Amp,  Inc.  (J)  coomon     JA   Dividend   ,  K 
stock 


21600  Shs  Boeing  Co.  (J)  conmon    JA   Dividend 
stock 


24  500  Shfl  Chevron  Corp.  (J) 
stock 

25  300  Shs  Dee"«  Coi-pT  ~(J) 
stock 


B  Dividend  J 
B  Dividend  K 
A   Dividend    K 


26  900  Shs  Atlas  Air  (J) 
stock 


28  936  Shs  Rimberly  Clark  (J)  common  g   Dividend 
stock 


32  300  Shs  Monsanto  (J)  conmon  stock  a    Dividend 


29  2400  Sh«  Longview  Fiber    (Jl 
common  stock 

C 

Dividend 

-TTt 

,                       i 

:          1           i 

•          i           ' 

: 

30  300  Sha  Herck  i  Co.    (J)    cooncn 
stock 

|A 

Dividend 

1    K      ,      T 

:          \ 

1          1 

:      \      1 

1 

31  400  Intel  Corp. 

I 

1     K      ■      T 

i 

'      \ 

] 

:            i             1 

i 

33  300  Sha  Proctor  k  Gamble      (J) 
connon  atock 

iA       Dividend 

i         '■                       1 

K      ,      I       j 

1 

i 

1 

34  £00  Sha  Safeco  Corp.    (J)    coenon      JB       ^Dividend      ! 
stock                                                              1         1                       1 

K      1     T       1                     1 

1      !       i 

i 

1  Inc/G»iti  Codes:  A-11,000  or  less 
(ColBl,D4)      F-$50,00  III  00,000 

B-Sl,00l-S2,500 
G-S  100,001 -SI. 000.000 

C-J2,30l-$5,000           ' 
Hl-Il.000,00l-$5.000,000 

I>S5.00I-$I5,000 
H2-S5.000.00  lor  more 

E-SI5,OOI-S50,000          i 

1 

2  Val  Codes:         )-S  1  S.OOO  or  less 
(Col.  C 1 ,  D3)     O-I500.00 1  -$  1 .000.000 

K-JI  5,001-150.000              L-i50.00l-t  100.000             M-tl00.00l-C50,00O            N-I25O.0O1-J50O.000 
Pl-$l,000,00l-I5,000.000  P>S5,00O.001-n5,00O,0O0  P3-J25.000.00l -$50,000,000  P4-J50,000,00l  or  more 

3  Val  Mdl  Codes:  ChApptaisaJ 
(Col  C2)             U-Book  VaJue 

R-Cosi  (real  estue  only) 
V-Olher 

S-Assessment 
W-Estimaied 
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Name  of  Person  Reporting 

King,    Garr  M. 


DiieofRepon 
10/09/1997 


VII.  Page     3  INVESTMENTS  and  TRUSTS 


-  income,  value,  transactions  fmctudes  those  ofspoiL 
dependeta  children.  See  pp.  37-54  of  Instruaions.) 


Descrtpfion  of  Assets 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 
'Pr  for  joint  ownership  of  reporting 
individual  and  spouse.  'IS)'  for  sep- 
erate  ownership  by  spouse.  '0Q ' 
for  (ownership  by  dependenl  child. 

Place  '00'  <^er  each  asset 
exempt  from  prior  disclosure. 


B. 

IncofiK 
during 
reporting 
I  period 

1(1)       (2) 
Aral.    Type 
Code    (e.g.. 
(A-       dividend. 
H)        rent  or 
interest) 


Gross  valui 
at  end  of 
reporting 
period 

(I)      (2)  (1) 

Value  Value      Type 
Code  Method  (' 8  . 
(JP)    Code       buy.  sell. 
((}-W)  \  '^'i". 
\  redemp- 
.  lion) 


Transactions  during  reporting  period 


If  not  exempt  from  disclosure 


(2)         (3)       (4)        (5) 
Date;      Value  Gain      Identity  of 
Mondi-  Code    Code     buyer/seller 
Day        (J-P)    (A-H)    (if  private 
transaction) 


NONE  (no  reportable  income.assets.  or 
transactions) 


35  600  Shs  Sear  Roebuck  (J) 


on  B    Dividend 


'A   Dividend 


3e  50  Shs  wlllametce  Ind.  (J) 
stock 


4173,957  shs  Nacional  Computer 
Systems  (Jl  common  stock 


A    Dividend 


E    Dividend    PI 


43  2300  Shs  Wholesome  &  Hearty 
Poods  (J)  common  stock 


k  400  shs  Hartford  Steam  (J)  coffloonlB   Dividend 
stock 


45  1200  Shs  Klamath  1st  Bank  (J) 
stock 


A    Dividend 


46  COO  Shs  Safeco  (J) 


stock   A   Dividend 


47  700  Shs  Washington  Federal  (J)    iB   Dividend 
stock  I 


48  600  Shs  Barrick  Gold  (J)  comnon  Ia   Dividend 
stock  ' 


49  1S00  Shs  Cascade  Corp.  (Jl 
stock 


51  300  Shs  Qreen  Brier  Co.  (J) 
coosoon  stock 


Dividend         J     {     T 


I  Inc/Gain  Codes:  A-S 1 .000  or  less 
(Col.  B 1 ,  D4)      F-$50.00 1  -$  1 00,000 


B-JI.OOI-EsBO 
G-SIOO,OOI-SI,000,000 


C-I2,S01-S5,000 
H I -S 1 ,000.00 1 -Sj  ,000.000 


D-SS.OOI-S1S,000 
H2-SS,000,00lormore 


E-SIS.OOI-SSO.OOO 


ZValCodes:        l-SIS,OOOorless 
(CoLCI.D3)     OSSOO.OOI-SI.OOO.OOO 


K-S1S,00I-S50.000  L-S50.00 1 -$100,000  M'-S100,00l-S2i0,000  N-S2S0,00 1 -5500,000 

Pl-Sl,000.00l-S5.000,000  P2-S3.000.00 1 -S2S,000,000  P3-S2S.0O0,00l-SSO,00O,000  P4-$S0.000.001  ormoie 


3  Val  Mtb  Codes:  (hAppiaisal 
{OA.C2.)  U-Book  Value 


R-Cosi  (teal  estate  only) 
V-Other 


S-AssessitKnl 
W-Estinuled 
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Name  of  Person  Reporting 

FINANCIAL  DISCLOSURE  REPORT      ^^^^ '    ^^^^   " 

-  income,  value,  iransactions  (includes  those  of  spouse  and 

VII.    Page       4  INVESTMENTS  and    TRUSTS       dependem  children.   See  pp.  3?-54  of  instructions.) 


Date  or  Repon 
10/09/1997 


Descripuon  of  Assets 

Indicate  where  applicable,  owner  of 
the  asset  by  using  the  parenihetical 
'(J)'  for  join!  ownership  of  reporting 
individual  and  spouse.  '(S)'  forsep- 
erate  ownership  try  spouse.  '(DQ' 
for  ownership  by  dependent  child. 

Place  '(X) '  after  each  asset 
exempt  from  prior  disclosure. 


NONE  (no  reponable  mcome.asst 

transactions) 

52  1200   Shs   Longvlew   Fiber    (J) 
stock 


(I)       (2)  (1) 

VaJue  Value      Type 
Code  Method  («  g  . 


If  not  exempt  from  disclosure 


(2)  (3)      ;(4)  :(5) 

(A-       div*idend.         (J-P)    Code  '    buy.  sell.      Date:  Value;Gam  ,  Identity  of 

H)        rem  or  (Q-W)     nwrger.        Month-  Code    Code  :  buyer/seller 

interest) 


redemp-        Day        (J.p)     (A-H)    (if  private 


A       Dividend 


53  900  Shs  Ore  Steel  Mills  (J) 
stock 


,A    Dividend 


S4  500  Shs  Pope  &  Talbot  (J) 
stock 


:A   Dividend 


55  1100  Shs  T  J  International  (J)    A    Dividend 
stock 


56  800  Shs  Albe: 
stock 

57  1500  Shs  Fred  Meyer  (J) 
stock 


:A    Dividend 


B  •dividend 


62  Cash  in  brokerage  Accoxjnts  (J)     b    Interest 


64  Transamerica-401 (k)  Asset  Mgt  (J)  G    Dividend,    pi 


65  Executive  Plaza  Ltd.  Partnership  a   Interest 


66  Blumenthal  &  King  (Real  Estate    e   Rent 
Partnership)  (J) 


J \ L 


£7  M&P  Co.  (Real  Estate  Partnership  E 
-  ntah)  (J) 


68  5MP  Dev.  (Limited  Partnership) 


I  Inc/Gain  Codes:  A-Sl,000  or  less 
(Col  Bl,  D4)      F-J50.00I-JIOO,000 


B=JI.OOI-$2.500 
O$l00,00l-JI.0(XI.000 


C-$2,50I-$5,0(X) 
HI-$I.0(W.00I-$5,000.(X)0' 


[>-J5.(X)l-$l5,000 
H2-$5,(»0.(»lormo 


E-II5,OOf:$50.000 


ZValCodes:         J-J  15,000  or  less 
(ColCI,D3)     0-1500,00 1 -J  1, 000,000 


K-$I5.00I-S50.000 


L-S50,001-$]00,000 


PI=JI,000,OOI-J5,000,000  P2-S5,OOO,OOI-S25,0OO.0 


,  3  Val  Mill  Codes:  ChAppiaisal 
(Col  Q)  U-BookValiB 


R-Cosi  (real  e 
V-Olher 


S- Assessment 
W-Eslimatcd 


M-JI00.00I-J250,000  N-$250,00 1 -$500,000 

3-J25,OOO.0OI-I5O,OOO;0OO  P4-J50,000,00l  orirore 
f^asBwkn 
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tTNANCUL  DISCLOSURE  REPORT 

VU.  Page     5  INVESTMENTS  and  TRUSTS 


Name  of  Person  Reporting 
King,    Garr  M. 


-  income,  value,  iransaaions  ftncttutes  those  o^  spouse  and 
dependeni  children.  See  pp.  37-54  of  Instniaions.) 


DsteofRepon 
10/09/1997 


Descripbon  of  Assets 

tnd^tte  where  applicable,  owner  of 
the  asset  by  using  the  parenthetical 
'(J)' for  joint  ownership  of  reporting 
individual  and  ^touse.  '(Sfforsep- 
erate  ownership  by  spouse.  '(DQ' 
fi>r  ownership  by  dependera  dtild. 

Place  '00  '  tifter  each  asset 
exempt  frotn  prior  disclosure. 


Gross  value 
at  end  of 
reporting 
period 


'.  Income 
'  during 
I  rqtoning 
I  period 

|(I)     ■  (2)  (0      (2)        ;(1) 

■AnA.    Type  Value  Value      Type 

^Code    (e.g..  Code  Method:  (eg. 

(A-      dividend.  (J-P)   Code      buy.  «"• 
H)        rent  or  (Q-W)  ,  merger, 

inicresi)  ndetnih 


Transactions  during  reporting  period 


If  not  exempt  from  disclosure 


tion) 


'(2)        ,(3)       (4)        (5) 
Date:      Value  Gain      Identity  of 

;  Mondi-  Code  :  Code     buyer/seller 
Day        (J-P)    (A-H)    (if  private 
transaction) 


NONE  (no  reporuble  income.assets,  or 
transactions) 

69  MacKinnon  Financial  Services 
(Partnership)  (J) 

70  Coonn.  Financial  LTD  Partnership   A   Interest 


71  Loan  to  MacKinnon  Financial 


'E   Interest 


72  Residence  at  Potter  Street, 
Eugene ,  Or 


74  Beach  Lota  -  Cove  Beach,  Or 


7S  101  Units  of  King  Family  L.L.C. 


76  Debt  Due  from  Cohrs 
~77  IRA  Value"  Liiie^  Fund '  (J) 
78  Vacant  Lot,  alack  Butte,  Ore 


D   Dividend,   L 


i        1                   ,         1           !                i           :         i          ■                                                  j 

:     :            ^     '       1          i       ;      I      ■ 

1                '     '       i          '            i 

1           ■                            '            1                                       !                ;             i                                                                                       : 

:     ;             :      :        1           i        i      1                                          ! 

M         !    I 

1              '           i            :                                                              • 
:             1          1                                                                    : 

I 

!            1                                                              ! 

1  Inc/Gain  Codes:  A-II,000  or  less 
(CoI.Bl.D4)      F-$50,0OI-$  100,000 

B-S1.001-S2.SOO 
O-S100.001-Il,000,000 

C-t2.501-t5.000 
Hl-I1.000.001-$5.000.000 

D-$5.001-$15.000                     E-$15.001-$50.000 
H2-$S.000.001otmore 

2V«lCo<te:         J-$IS.OOOorless 
(Col.Cl.D3)     O-$500,00  IS  1,000.000 

K-II5,001-$50.000               L-S50,001-$100,000              M-JlOO.001-1250,000            N-ESO.OOl -$500,000 
Pl-$1,000,001-J5.000.000  P2-I5.000,001-J25.000.000  P3-$25.OOO.0O I -$50,000,000  P4-$SO,000.001  ormorc             ] 

1  3  V«l  Mlh  Codes:  Q-AppraiMl 
■    (Col.C2)            U-BookV«lue 

R>Cost  (real  esuie  only) 
V-OAer 

S- Assessment 
W-Estinuied 

T-C»shrt^«i1tet 

i 

818 


Name  of  Person  Reporting                                                                                                         t)iie  of  Repon 
FiNANCUL  DISCLOSURE  REPORT      King,    Garr   M. 10/09/1997^ 

VIII.     ADDITIONAL  I>fFORMATION  OR  EXPLANATIONS.         (i"'""'"  i«"  °f  "P"" ) 

NONE   (No  additional  information  or  explanations.) 
SECTION   8:    Explanatory  Comments:      Reporting    for   period   1-1-96    through    9-30-97    (1    1/2   years)    -    I 
have  not   reported  sales   or   capital   gains   during   that  period  except   gains   in  my  401  (k)    account. 
That   account   is   a   common   fund  with  Transamerica  Co.      No  amounts  were   distributed  to  me. 
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Name  of  Person  Rcponing  D*te  of  Repon 

FINANCIAL  DISCLOSURE  REPORT      King,  Garr  M.  10/09/1997 


IX.    CERTinCATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
fiuKtion  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


'='0lA4^  /if 


Signamre  '=>^A^^  ^-  /y*-^  Date     /?-  f-  '^V 


Note:  Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 

and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Odicc  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.  20544 
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Garr  Michael  King 


GENERAL  (PUBLIC) 


An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's  Code  of 
Professional  Responsibility  calls  for  "every  lawyer,  regardless  of  professional 
prominence  or  professional  workload,  to  find  some  time  to  participate  in  serving  the 
disadvantaged."  Describe  what  you  have  done  to  fulfill  these  responsibilities,  listing 
specific  instances  and  the  amount  of  time  devoted  to  each.       .. 

Answer: 

Early  in  my  career  I  was  a  member  of  the  Multnomah  County  Legal  Aid  Committee 
and  for  a  period  of  several  years  I  volunteered  time  at  the  Legal  Aid  Office.  This 
involved  several  hours  each  month.  During  the  course  of  my  practice  I  have 
accepted  and  handled  many  cases  for  individuals  who  were  unable  to  pay.  Over 
time,  this  has  involved  hundreds  of  hours.  I  have  contributed  financially  for  several 
years  to  the  Campaign  For  Equal  Justice  which  helps  fund  legal  aid  offices 
throughout  Oregon.  I  have  served  on  two  high  school  boards  and  have  devoted 
considerable  time  over  the  years  to  church  activities  and  youth  activities.  For  a 
number  of  years  I  have  been  the  Class  Agent  for  my  law  school,  Northwestern 
College  Of  Law,  and  annually  assist  them  in  raising  funds  for  scholarship  purposes. 

The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial  Conduct  states 
that  it  is  inappropriate  for  a  judge  to  hold  membership  in  any  organization  that 
invidiously  discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you  currently 
belong,  or  have  you  belonged,  to  any  organization  which  discriminates  --  through 
either  formal  membership  requirements  or  the  practical  implementation  of 
membership  policies?  If  so,  list,  with  dates  of  membership.  What  you  have  done  to 
try  to  change  these  policies? 

I  have  been  a  member  of  the  Multnomah  Athletic  Club  in  Portland,  Oregon  from  1 97 1 
to  the  present  time.  The  Club  does  not  have  any  discriminatory  practices.  I  was  a 
member  of  Columbia  Edgewater  Country  Club  from  April  1 ,  1 997  to  August  7,  1 997. 
To  my  knowledge  there  are  no  formal  membership  requirements  which  are 
discriminatory.  The  Club  has  women  and  men  members  with  full  voting  rights.  The 
Golf  Club  does  have  certain  hours  on  certain  days  of  the  week  designated  for  men 
only  or  women  only  golf.  There  are  a  number  of  unrestricted  dining  facilities, 
however,  there  is  a  bar/grill  which  is  designated  for  men.  I  resigned  from  Columbia 
Edgewater  Country  Club  on  August  7,  1 997. 

Is  there  a  selection  commission  in  your  jurisdiction  to  recommend  candidates  for 
nomination  to  the  federal  courts?  If  so,  did  it  recommend  your  nomination?  Please 
describe  your  experience  in  the  entire  judicial  selection  process,  from  beginning  to 
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Garr  Michael  King 

end  (including  the  circunnstances  which  led  to  your  nomination  and  interviews  in 
which  you  participated). 

Answer: 

In  May  of  1997,  I  was  advised  that  a  committee  was  being  formed  to  make 
recommendations  to  Senator  Wyden  for  this  position.  I  advised  the  Chairman, 
Robert  C.  Weaver,  of  my  interest  in  the  position  and  updated  the  application 
previously  submitted.  I  was  interviewed  by  that  Committee.  I  have  not  been  advised 
of  the  findings,  but  I  understand  that  the  Committee  evaluated  a  number  of 
candidates  and  rated  those  candidates.  Following  that  process,  I  furnished  further 
information  as  requested  to  Senator  Wyden's  staff.  I  have  been  interviewed  by  staff 
of  The  United  States  Department  of  Justice,  The  Federal  Bureau  of  Investigation  and 
a  representative  of  The  American  Bar  Association. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee  discussed 
with  you  any  specific  case,  legal  issue  or  question  in  a  manner  that  could  reasonably 
be  interpreted  as  asking  how  you  would  rule  on  such  case,  issue,  or  question?  If  so, 
please  explain  fully. 

Answer: 

No. 

5.  Please  discuss  your  views  on  the  following  criticism  involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within  society 
generally,  has  become  the  subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that  alleges  that  the 
judicial  branch  has  usurped  many  of  the  prerogatives  of  other  branches  and  levels  of 
government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  societv: 


governments  and  society; 
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d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional  requirements 
such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions  in 
the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 

Answer: 

I  understand  that  different  powers  are  assigned  to  the  three  branches  of  government. 
The  Legislative  Branch  creates  law.  The  Administrative  Branch  enforces  the  law 
The  Courts  interpret  existing  law.  The  court  does  not  legislate.  It  is  my  belief  that 
a  Judge's  role  is  to  resolve  the  litigation  pending  before  that  Judge  and  that  the 
Court  should  make  rulings  on  the  basis  of  the  law  as  it  applies  to  that  case.  It  is 
important  that  the  Court  follow  existing  precedent,  statutory  and  case  law.  The 
court  should  not  be  affected  by  the  effect  a  ruling  would  have  on  other  parties  not 
associated  with  the  case.  The  primary  role  of  a  Federal  District  Court  Judge  should 
be  to  resolve  litigation  pending  before  that  Court. 
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Questions  and  Answers 


Response  of  Kermil  V.  Lipcz  to 

Senator  Ashcrofts  Follow-Up  Questions 

to  March  18.  1998  Heanng 


1.  Whieli  enxrent  Supzeme  Court  Justice  do  yoa  most  admire,  and  w>iy7 

Justice  David  Souter.  -1  must  acknowledge  some  regional  affinity  in 
that  choice.  Justice  Souter  of  New  Hampshire  is  a  northern  New  England 
neighbor.  He  was  a  trial  Judge  in  New  Hampshire  and  a  member  of  the  New 
Hampshire  Supreme  Court  before  taking  a  seat  on  the  United  States  Court  of 
Appeals  for  the  P^irst  Circuit.  I  have  also  had  the  privilege  of  sen^ng  on  the 
trial  court  in  Maine  and  on  our  Supreme  Court.  I  also  admire  the  clarity  of 
Justice  Soutex's  opimons.  the  ihoroughnees  of  his  research,  auid  his  respect 
for  precedent. 

2.  '  What  Judge  or  Justice  has  most  Influenced  your  thinking  concerning 

tl»e  ocmatltutlonal  separation  of  po««rs.  and  vrliy? 

Justice  FelJx  Frankfurter.  In  his  opinions  and  other  writings.  Justice 
Frankfurter  emphasized  the  importance  of  the  three  branches  of 
govemznent  operating  within  their  respective  spheres.  For  the  judiciary, 
this  sensitivity  to  the  separation  of  powers  required  the  exercise  of  judicial 
restraint  by  Judges  in  reviewirig  actions  of  the  legislative  and  executive 
branches.  Justice'  FrazJdurter  described  the  Importance  of  the  "cases'  and 
■controversies"  requirement  of  the  Constitution  and  such  Jurisdictional 
doctrines  as.stsunding  and  ripeness  in  precluding  the  premature  involvement 
of*  the  courts  in  legislative  and  executive  functions.  I  share  Justice 
Frankfurter's  commitment  to  Judicial  restraint. 

3.  Wb&t  does  the  dlseretlanazy  power  of  the  Judiciary  mean  to  you? 

The  discretlonaiy  power  of  the  Judiciary  is  primarily  associated  with 
the  work  of  trial  judges  who  must  make  pretrial  and  trial  decisions  that 
involve  the  exercise  of  discretion.  For  example,  trial  judges  must  exercise 
dlscretiOD  In.  deciding  whether  to  impose  sanctions  on  an  attorney  who  has 
not  coznpUed  -with  discovery  requirements,  amplify  a  Jury  instruction,  admit 
or  excltide  evidence,  grant  a  motion  for  a  mistrial,  or  grant  a  mouon  for  a 
new  trial.  This  exercise  of  discretion  is  circumscribed  by  statute,  case  law 
and  fundamental  notions  of  fairness,  and  tt  must  then  be  reviewed  carefully 
by  the  appellate  court  when  it  Is  challenged  on  review.  The  appellate  court 
has  a  responsibility  to  correct  decisions  of  the  trial  court  that  exceed  its 
dlpcretlonazy  authority. 
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4.  Which,  judge  hm»  serred  as  a  model  for  Uie  wajr  yt>u  would  want  to 
conduct  youzBcIf  as  a  Judge,  aad  why^ 

Judge  Frank  M.  Coffin.  Judge  CoEfln  displays  an  ideal  Judicial 
temperainent.  He  is  always  respectful  and  attentive  in  the  courtroom, 
knowing  that  the  conduct  of  the  Judge  afTects  the  attitudes  of  participants 
tovrards  our  legal  Institutions  themselves.  He  prepares  thoroughly  for  his 
cases.  reQpcts  and  listens  with  an  open  mind,  and  then  works  his  way 
methodically  through  the  facts  and  law  of  a  case  to  reach  a  decision.  He 
then  explains,  his  decisions  with  a  dear,  simple  but  eloquent  prose  which 
ofTers)  a  rare  insight  into  the  Judicial  mind  at  work. 

Judge  CofflD  has  also  avoided  the  isolation  that  can  afilict  many  judges 
by  -working  with  colleagues  in  the  federal  and  state  courts  on  Issues  of 
common,  concern.  He  also  works  with  people  in  the  broader  community  to 
educate  them  on -the  law.  If  I  am  fortunate  enough  to  be  confirmed  for  a  seat 
on  the  United  States  Court  of  Appeals  for  the  First  Circuit,  1  wUl  have  the 
pri^ege  of  serving  'with  Judge  Coffin. 

5.  'which  law  revl«w  article  or  book  has  moat  Influenced  your  view  of  the 
1b«7 

"The  Least  Dangerous  Branch  by  Professor  Alexander  M.  Blckel. 
nrdfessoT.Blckers  book  Is  a  lengthy  reflection  on  the  compatibility  of  Judiclcd 
review  with  the  principles  of  political  democracy.  H.c  focuses  on  the 
restramt  that  must  be  exercised  by  Judges  to  achieve  this  com.patlblllty. 

6.  -  Waiat  role  do  you  think  legislative  blstoty  ~  by  which  I  mean  the 

VBEloua  eoBunittee  roports.  heailng  transcripts  and  floor,  statements  -- 
■hdfuld  play  in  the  interpretation,  of  the  test  of  a  statute? 

The.  primary  focus  in  the  interpretation  of  a  statute  must  be  the 
language  of  .the'  statute  Itself.  A  Judge  should  resort  to  legislative  history  only 
•when  .the  language  of  the  statute  leaves  an  Inescapable  ambigxilty.  That 
resort  to  legislative  hlstoxy  must  be  carried  out  carefully  because  of  the 
llmltatlans  of  such  history.  Committee  reports,  hearing  transcripts  and  floor 
statements  may'  reflect  only  the  views  of^  individual  legislators  rather  than 
the  intent  of  the  Legislature.  Thus,  a  Judge  must  scrutinize  the  quality  of  the 
legislative  history  and  Its  relevance  to  the  statutory  language. 
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Reepoasee  of  Robert  T.  Daweon  to  Sen.  Ashcrofc's 
Follow-up  Qliestlonp  to  March  IB.  1938.  Hearine^. 


Which  current  Supreme  Court  Justice  do  you  most 
admire,  aad  why? 

I  tnoflt  admire  Justice  Ruth  Bader  Ginsberg.  She 
has  an  excellent  grasp  of  the  legal  iasuea  and 
addrcsBeo  those  issues  clearly  in  her  writings . 

What  Judge  or  Justice  hae  most  influenced  your 
thlnicixig  concerning  the  constitutional  separation 
of  powera,  and  why? 

I  am  not  aure  that  any  one  Judge  or  Justice  has 
had  more  influence  than  the  other,  but  1  know  and 
respect  the  separation  of  powers  doctrine  as  set 
forth  within  our  Constitution.  The  constitutional 
eepzuration  of  powers  has  served  our  country  well 
for  over  200  years,  and  I  am  committed  to  that 
concept  if  I  am  confirmed  as  United  States  District 
Court  Judge . 

What  does  the  diGCjretionary  power  of  the  judiciary 
mean  to  you? 

The  discretionary  powers  of  the  judiciary  are 
limited  and  most  often  have  to  do  with  the 
mechanics  of  a  triia.1  in  progress .  to  include  jury 
inatruetions,  ruling  on  objections,  etc. 
Discretionary  power  lOf  the  judiciary  does  not  maan 
that  there  will  'be  an  encroachment  into  the 
constitutional  powers  of  either  the  Executive  or 
Legislative  branches . 

Which  Judge  has  served  as  a  model  for  the  way  you 
would  \tfant  to  conduct  yourself  as  a  Judge ,  and  why? 

The  Honoreible  John  IB.  Killer  was  a  United  states 
District  Judge  within  the  Western  District  of 
Arkansas  when  I  began  practicing  law.  He  had  been 
a  Ualted  States  Senator  and  was  appointad  by 
Preoident  Franklin  D.  Rooaevalt .   He  was  a  perfect 
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gentleman  who  cook  elaborace  etepe  to  treat  each 
litigant  and  attorney  with  the  utmoet  respect .  He 
wao  polite  but  firm  in  his  ruling  and  eorvcd  as  a 
model  for  gencracione  of  attorneys  in  ArkansaE  on 
how  a  federal  judge  ahould  conduct  himself  or 
herself . 

5.  Which  law  review  article  or  book  hae  most 
influanced  your  view;  of  the  law? 

No  on«  articlo  or  book  comee  to  mind,  but  the 
writingG  of  and  about  Dr.  Robert  A-  Leflar  of  the 
Daiv-ereity  of  Arkaneae  School  of  Law  have 
influenced  generatidnB  of  attorneye  throughout  the 
country.  Dr.  Leflat  for  many  years  conducted  the 
appellate  judges''  eemlnar  at  New  York  Univcreity 
and  thus  had  an  iiajpact  on  a  whole  generation  of 
judges,  especially'  |  in  the  area  of  choicoe  in 
conflicts  of  law. 

6.  What  role  do  you  tliink  loglelative  history  --  by 
■which  1  mean  the  various  coiimiitte©  reports,  hearing 
tranecripte  and  floor  atatemontB  --  chould  play  in 
the  interpretation  of  the  text  of  a  statute? 

Legislativo  hictory  V  playe  a  role  only  when  the 
language  of  the  6|tBtute  is  either  unclear  or 
ambiguous.  The  statute  ehould  be  preEumed  to  be 
conotitutional .  The  plain  wording  of  the  statute 
would  be  important  .in  the  interpretation  of  the 
statute . 


submitted. 


Robert    7 .    Dawson 

Nominee,    U.S.    District    Court 

Weatem  District  of  Arkansas 
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RESPOWSy.S  OF  CRKCOTtV  M.  SLEET  TO  SKWATOR  AfiWOtOFT'S  FOLLOW-UP 
QUESTIONS  TO  MABrH  1«  100H  RF  APTOf-. 

1.  Which  cuiTBnt  Supreme  Court  Justice  do  you  most  admire,  and  why? 

A>7SWEK.:       Justice  Sandra  Day  O'Coimor.  I  admire  the  perseverance  and  determination 
demonftraiod  by  Justice  O'Connor  in  overcoming  significant  obstacles  to  her 
entry  into  and  eventual  rise  to  the  pinnacle  of  the  legal  profession. 

2.  What  Judge  or  Jusriee  has  most  influenced  your  thinking  concerning  the  constitutional 
separation  of  powers,  and  why? 

ANSWER:       I  can  think  of  two  Justices  who  have  aignificflntjy  influenced  my  thiniring  and,  I 
believe,  the  thinking  of  many  legislators,  lawyers,  judges,  scholars,  writers  on  the 
subject  and  others  interested  in  the  subject  of  the  constitutional  separation  of 
powers.    I  think  of  Chief  Justice  John  Marshall  becauae,  as  has  been  written,  his 
landmark  decision  in  Maifeury  vs.  Mft^'son  delineated  the  roles  and  prerogatives 
of  the  legislative  and  judicial  branches  relative  to  one  another.  The  other  is 
Justice  Brandeis  because  of  his  autliorship  of  the  Court's  opinion  in  the  case  of 
Erie  vs.  Tffmgkina    Of  tliis  decision  it  has  been  written  that  no  Supreme  Coun 
decision  this  century  has  had  as  significant  an  impact  on  the  distribution  of 
judicial  power  between  the  federal  government  and  the  states.  It  was  the  Erie 
decision  that  declared  there  is  no  general  federal  common  law  and  establiahed  that 
federal  courts  sitting  in  diversity  cases  must  apply  the  substantive  law  of  the 
relevant  state,  except  in  cases  controlled  by  the  U.S.  Constitution  or  federal 
statute. 

i.         What  does  the  diacretionaiy  power  of  the  judiciary  mean  to  you? 

\NSWER:       The  discretionary  power  of  the  federal  judiciary  is  limited  by  that  body  of 

Constitutional  precepts,  U.S.  Supreme  Court  and  U.S.  Court  of  Appeals  precedent 
and  relevant  rules.  Discretion  can  be  exercised  within  prescribed  boundaries.  For 
example,  judicial  discretion  can  be  exercised  when  a  judge  makes  an  evideutiaiy 
ruling  or  selects  a  sentence  from  the  range  prescribed  by  the  United  States 
Sentencing  Gtiidelines. 

4.  Which  Judge  has  served  as  a  model  far  the  way  you  would  want  to  conduct  yourself  as  a 

Judge,  and  why? 

ANSWER;       The  Honorable  Jane  Roth  of  the  United  States  Court  of  Appeals  for  the  Third 

Circuit.  I  was  assigned  to  assist  a  young  Deputy  Attorney  General  with  the  trial 
of  his  first  federal  case.  At  the  time  Judge  Roth  was  still  sitting  on  the  Distrioi 
Court.  The  matter  involved  some  rather  complex  issues  related  the 
constitutionality  of  the  conditions  of  confinement  of  a  prison  inmate.  Judge  Roth 
was  a  model  of  patience  and  restraint.  Her  handhng  of  this  difficult  case. 
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including  coovening  court  sessions  inside  the  penal  institution  in  question, 
pennitted  a  full  and  fair  inquiry  into  the  Bubstance  of  the  plaintiffs  complaint.  I 
can  Ihink  of  no  batter  model  for  a  trial  judge  than  the  Honorable  Jane  Roth. 

5.  Which  law  review  article  or  book  has  most  influenced  your  view  of  the  law? 
ANSWER:       Handbook  of  the  Law  of  Federal  Court  by  Charles  Alan  Wright. 

6.  What  role  do  you  think  legislative  history  ~  by  which  I  mean  the  various  committee 
rcpons,  hearing  transcripts  and  floor  statements  —  should  play  in  the  interpretationof  the  text  of 
a  statute? 

ANSWER:       In  the  absence  of  guidance  from  case  precedent  interpreting  the  statute  or  in  the 
event  of  an  ambiguity  in  the  language  of  the  act,  the  role  of  legislative  histoiy 
should  be  to  help  the  court  attempt  to  develop  a  clear  sense  of  the  Congressional 
intent  in  enacting  the  law.  Legislative  history  should  only  play  a  role  in  the 
interpretation  of  the  ambiguoua  language  of  a  statute  where  that  histoiy  provides 
clear  insight  into  the  intent  of  the  entire  Congress  rathar  than  only  one  or  two 
lawmakera. 
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RESPONSES  or  JOHNNIE  B.  RAWLINSON  TO 

SENATOR  ASHCROrrS  FOLLOW^TJF  OTJESTIONg 

TOMAJ^Cg.^g.  l99gffSAWNG 

1.  Wfaich  euireat  Supreme  Court  Justioe  do  you  most  admire,  aad  why? 

I  most,  adnure  Justice  Sindn  O'Coomor  because  I  have  mei  her  pasooally  and  have  been 
ftvtatably  inq>rBSiSed  by  her  loteUigeooe  tnd  her  down  to  eaixh.  demeanor. 

2.  What  Judge  or  Jusuee  has  most  iofluenced  your  thinking  coaceraine  the  constitutiooal 
sq)tratioD  of  powerc>  and  vby? 

U.S.  District  Judge  Howard  McKibben  has  most  influfnrfd  my  thinldng  concrniing  the 
consdtUDonal  lepaiation  of  pewen  becaxise  in  the  cases  he  has  ruled  on.  he  has  been  very 
CBTrP'l  to  ddineate  the  legislative  powers  and  the  limits  on  aieaxave  and  judicdal 
inte&rcDce  with  those  powers. 

3 .  Whaz  does  the  diseretiooaiy  power  of  the  judidaiy  mean  to  you? 

To  me,  the  discrctionaiy  power  of  the  judidaiy  means  discretion  ocerdscd  within  the 
restzaints  istposed  by  legislative  and  judidal  precedent.  Case  management,  evidentiary 
lulii^gs,  sentencing  'vrithio  established  guidelines  and  similar  matters  typify  appropriate  uses 
of  judicial  discredoo. 

4.  V/hidi  Judge  has  served  as  a  modd  for  the  way  you  would  want  to  condua  yourself  as  a 
Judge,  and  wh^ 

The  bie  Nevada  state  court  Judge  A^.  Ouy  served  as  a  model  for  the  way  I  would  want 
to  conduct  mysdf  as  a  judge.  He  was  hardwocldng,  wdl  prepared,  fair  and  coiuteous  to 
Eligaats  and  attoincys  who  appeared  in  his  cotirtTDom. 

5.  'Wluch  law  (cvienr  aitide  or  book  has  most  influenced  your  view  of  the  law? 

My  view  of  the  law  has  been  greatly  influenced  by  aresent  book  eotitlfid  Trjal  ^or  and 
Misconduct,  aiitboied  by  Professor  Bennett  L.  Gcrshman.  This  book  crystallized  the 
in^ortant  and  vaiied  issues  «^bich  must  be  anticipated  to  avoid  mistrials. 

6.  ^ffbu  role  do  you  think  legjalative  history  —  by  which  I  mean  the  various  comminee 
reports,  hearing  traosciipts  and  floor  statements  —  should  play  in  the  interpretatioD  of  the 
textofasutute? 

I  think  legislative  Ustoiy  should  be  considered  in  imerpreting  the  te^t  of  a  statute  as  a  last 
resort.  A  statute  should  be  interpreted  based  on  its  plain  language,  with  a  presumption  of 
constinitionality.  If  the  statute  is  ambiguous,  there  are  various  methods  which  assist  the 
judge  in  interpreting  statutory  text.  One  ofthose  methods  is  to  review  the  leg^lalive 
history.  Howcvcx,  use  of  le^ative  bistoty  should  be  approached  with  caution  because  it 
may  refleet  only  one  l^jslaior's  view  rather  than  the  wffl  of  the  entire  legislature. 
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RESPONSES  OF  GARR  M.  KING  TO  SENATOR  ASHCROPT'S 
FOLLOW-UP  QUESTIONS  TO  MARCH  18,  1998  HEARING 


Question  1:  Which  current  Supreme  Court  Justice  do  you  most  ndmlre.  and  why? 

Response:  Justice  Sandra  Day  O'Connor.    I  believe  she  approaches  issues 

judicially  and  prefessioneily.    I  have  heard  her  Epeatc  and  have  met 
her  on  several  occasions  and  was  very  Impressed  with  her. 

Question  2:  What  Judge  or  Justice  has  most  influenced  your  thinking  concerning 

the  constitutions!  separation  of  powers,  and  why? 

Response:  Justice  John  Marshall  who  defined  the  constitutional  separation  of 

powers  in  Mar^urv  v.  Madison. 

Question  3:  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

Response:  Judicial  discretion  is  exercised  within  very  firm  boundaries.    For 

example,  a  Judge  has  discretion  to  admit  or  not  admit  evidence  but 
must  base  that  decision  on  the  federal  rules  of  evidence  and  legal 
precedent. 

Question  4:  Which  Judge  has  served  as  a  model  for  the  way  you  would  want  to 

conduct  yourself  as  e  Judge,  and  why? 

Response:  Judge  Edward  Leavy  of  the  Ninth  Circu'rt  Court  of  Appeals.    Judge 

Leevy  was  born  and  raised  in  Oregon.    He  was  a  practicing  lawyer, 
state  court  trial  judge,  a  Magistrate  Judge,  and  a  Federal  District 
Judge  before  his  appointment  to  the  Court  of  Appeals.    He  is  a 
wonderful  human  being  with  strong  moral  waiuee.    He  treats 
everyone  with  courtesy.    He  has  continued  to  maintain  cordial 
relations  with  attorneye.    His  legal  agenda  ie  to  be  a  very  good  judge, 
which  he  is. 

Question  5:  Which  law  review  article  or  book  has  most  influenced  your  view  of 

the  law? 


Response:  It  is  hard  for  me  to  point  to  one  specific  article  or  book  that  has  most 

influenced  my  view  of  the  law.    Some  of  the  writings  which  I  feel  are 
very  important  are  the  writings  which  stress  the  noed  for  civility  and 
professionalism  in  the  practice  of  law.    Included  in  this  cateeory  is 
the  Code  of  Professional  Conduct  published  by  the  American  College 
of  Trial  Lawyers. 
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Question  6;  What  role  do  you  think  legislative  history  -  by  which  I  mean  the 

various  commiTtoe  reports,  hearing  transcripts  and  floor  sratoments  - 
should  pay  in  the  inTerprstation  of  the  test  of  a  statute? 

Response:  Ir^  e  case  of  first  imprassion  the  Court  should:    First  apply  the 

presumption  of  constitutionality  and  look  at  the  plain  meaning  of  the 
statute.    If  the  language  of  the  statute  is  ambiguous  or  unclear, 
legislative  history  may  provide  clarity  or  insights,  but  the  whole 
record  should  be  considered  rather  than  focusing  on  individual 
comrnents. 


NOMINATIONS  OF  IVAN  L.R.  LEMELLE,  A. 
HOWARD  MATZ,  GEORGE  CARAM  STEEH  HI, 
AND  ARTHUR  J.  TARNOW  (U.S.  DISTRICT 
JUDGES) 


TUESDAY,  MARCH  24,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  2:35  p.m,  in  room  SD- 
138,  Dirksen  Senate  Office  Building,  Hon.  Spencer  Abraham  pre- 
siding. 

Also  present:  Senator  Leahy. 

OPENING  STATEMENT  OF  HON.  SPENCER  ABRAHAM,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  MICHIGAN 

Senator  Abraham.  This  committee  hearing  will  come  to  order. 

As  can  probably  be  quickly  discerned  by  all  of  you,  the  members 
present  are  just  me,  so  we  will  probably  move  reasonably  quickly. 

Today  we're  having  a  hearing  on  the  nominations  of  four  individ- 
uals to  be  Federal  judges  at  the  district  court  level:  Ivan  Lemelle 
of  Louisiana,  to  be  a  U.S.  district  judge  for  the  Eastern  District  of 
Louisiana;  A,  Howard  Matz  of  California,  to  be  a  U.S.  district  judge 
for  the  Central  District  of  California;  George  Steeh  of  Michigan,  to 
be  a  U.S.  district  judge  for  the  Eastern  District  of  Michigan;  and 
Arthur  Tamow  of  Michigan,  to  be  a  U.S.  district  judge  for  the  East- 
ern District  of  Michigan. 

Let  me  just  quickly  explain  the  process  which  we'll  be  following 
here  today.  What  I  will  be  doing  is  calling  on  the  Members  of  Con- 
gress who  are  here  already  to  introduce  their  various  nominees 
from  their  jurisdictions. 

We  will  then  temporarily  excuse  each  of  those  individuals  so  that 
we  can  move  forward  quickly  and  make  sure  that  each  of  the  Mem- 
bers present  can  get  their  introductions  in,  and  then  we  will  bring 
the  entire  group  of  nominees  back  up  to  sit  as  a  panel  for  purposes 
of  their  statements  and  questions  which  would  follow. 

In  this  fashion,  we'll  be  able  to,  I  think,  give  each  of  the  Mem- 
bers, who  I  know  have  several  scheduling  conflicts  right  now,  an 
opportunity  to  do  their  introductions  quickly  and  move  on  to  other 
commitments  that  they  have  made. 

With  that  said,  let  me  at  this  point  invite  Magistrate  Lemelle  to 
come  forward  and  join  Senator  Breaux  for  purposes  of  introduction. 

I  would  just  say  that  if  any  of  the  Members  want  to  introduce 
friends  or  relatives  who  are  here,  you  may  do  so  now,  or  if  for  time 
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reasons  it  makes  more  sense,  the  nominees  can  do  that  prior  to 
making  their  opening  statements,  if  that  works  out  more  conven- 
iently. 

Senator  Breaux,  we  welcome  you,  and  welcome  you,  Mr.  Lemelle. 
We  will  proceed  at  this  time. 

STATEMENT  OF  HON.  JOHN  B.  BREAUX,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  LOUISIANA 

Senator  Breaux.  Thank  you  very  much,  Mr.  Chairman.  I  am  de- 
lighted to  be  able  to  appear  before  the  committee  particularly  with 
this  Michigan  duo,  Senators  Levin  and  Abraham  and  my  colleague 
from  California,  Senator  Boxer.  I  am  here  today  to  present  to  the 
committee  the  nomination  of  Magistrate  Judge  Ivan  Lemelle  to  fill 
one  of  the  two  vacancies  that  are  currently  open  in  the  Eastern 
District  of  Louisiana,  which  is  principally  the  New  Orleans  area. 

I  will  let  Judge  Lemelle  introduce  his  wife  and  his  daughter,  who 
are  both  here.  It  is  a  great  day  for  them,  as  well  as  for  Iv£in. 

There  are  currently  two  vacancies  in  the  Eastern  District  of  Lou- 
isiana. Magistrate  Judge  Ivan  Lemelle  was  nominated  for  this  va- 
cancy on  February  26,  1996,  by  Bennett  Johnston  and  myself.  The 
President  submitted  his  nomination  to  the  Senate  in  February 
1997. 

This  nomination  is  recommended  by  the  Eastern  District  Court. 
It  is  important  to  note  for  the  record  that  Chief  Judge  Maury  Sear 
recently  stated,  on  February  5  of  this  year,  that  "it  was  a  unani- 
mous vote  of  our  court  to  fill  the  two  vacancies  in  this  District." 

Previously  there  had  been  some  discussion  as  to  whether  the  va- 
cancies should  be  filled  or  not.  It  was  apparent  that  that  was  based 
on  incorrect  numbers  of  the  caseload  in  the  Eastern  District.  When 
they  did  receive  the  correct  numbers,  it  was  clear  that  both  of  these 
vacancies  should  be  filled. 

I  would  just  say,  very  briefly,  because  I've  known  Ivan  Lemelle 
for  a  number  of  years,  that  when  you  look  at  all  these  nominees, 
I  think  there  is  something  that  is  very  common  to  all  of  them.  They 
are  all  very  well  educated,  they've  all  been  through  the  good 
schools  and  have  done  well,  with  undergraduate  work  and  graduate 
work,  and  then  their  law  school  careers. 

But  I  think  it's  also  important,  particularly  when  you're  looking 
at  the  district  level  for  a  Federal  district  judge,  that  you  have  well- 
balanced  people  to  serve  in  that  capacity,  who  really  know  people. 
This  is  where  people  are  heard.  This  is  not  where  we  talk  about 
briefs  and  the  appellate  process,  but  you're  really  dealing  with  peo- 
ple. 

Judge  Lemelle  has  been  a  Federal  magistrate  since  1984.  He 
was,  by  unanimous  vote,  reappointed  for  an  8-year  term  in  1992, 
He  has  served  with  great  distinction  as  a  Federal  magistrate.  This 
is  a  man  who  knows  the  job  that  he  is  about  to  be  appointed  to. 

For  4  years,  from  1980  to  1984,  he  served  as  an  assistant  attor- 
ney general  for  the  State  of  Louisiana,  where  he  had  extensive  liti- 
gation on  behalf  of  the  State  and  public  officials  in  our  State,  deal- 
ing with  everything  that  an  attorney  general's  office  deals  with. 

He  was  a  legal  adviser  in  grand  jury  proceedings  and  investiga- 
tions. He  was  a  legal  adviser  to  various  State  boards  and  State 
bodies  and  local  agencies.  Prior  to  that,  he  was  a  practicing  partner 
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in  a  law  firm,  dealing  with  people  on  a  day-to-day  basis.  He  was 
a  legal  consultant  to  the  Metro  New  Orleans  Regional  Planning 
Commission,  so  he  has  great  experience  with  public  bodies.  He  was 
an  assistant  city  attorney,  so  he  has  even  done  traffic  court.  This 
man  has  been  up  and  down  the  legal  ladder.  Before  that  he  was 
an  assistant  district  attorney  and  did  all  the  things  that  you  do  in 
that  capacity.  He's  been  a  law  clerk,  a  legal  intern.  He  has  even 
served  in  the  municipal  court  division  in  the  city  of  New  Orleans. 

So  the  person  you  have  before  you,  Mr.  Chairman  and  members 
of  the  committee,  is  a  very  well-rounded  person  who  has  served 
with  great  distinction,  at  every  level.  This  court,  and  I  would  dare 
say,  that  all  courts  need  someone  with  Magistrate  Judge  Ivan 
Lemelle's  credentials.  I  know  that  Senator  Landrieu  strongly  sup- 
ports this  nomination  and  she  joins  me  with  that  recommendation 
to  the  committee. 

Senator  Abraham.  Senator  Breaux,  thank  you  very  much. 

I  also  have  here  a  letter  from  Congressman  Livingston  of  Louisi- 
ana, which  we  will  enter  into  the  record  for  this  proceeding, 

I  know  that  Senator  Landrieu  had  hoped  to  be  here.  I  know  she 
has  another  conflict  as  well.  But  if  she  wishes  to  add  a  state- 
ment  

Senator  Breaux.  I  would  ask  unanimous  consent  that  she  have 
that  permission. 

Senator  Abraham  [continuing].  We  will  do  that.  We  thank  you 
for  being  with  us.  Senator. 

Judge  Lemelle,  we  will  be  back  to  you  shortly.  We  will  dismiss 
you  temporarily  so  that  we  can  turn  to  Mr.  Matz  and  ask  him  if 
he  would  please  come  forward  and  join  Senator  Boxer. 

Thank  you,  Mr.  Matz,  Welcome.  As  I  said,  we'll  be  giving  you  a 
chance  to  make  your  full  statement  and  introduce  anybody  that 
you  want,  or  either  Senator  Boxer  could  now  and  you  could  later. 
But  we  welcome  you  and  will  now  turn  to  the  Senator  from  Califor- 
nia for  purposes  of  an  introduction. 

STATEMENT  OF  HON.  BARBARA  BOXER,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  CALIFORNIA 

Senator  Boxer.  Thank  you  very  much. 

To  you,  Mr.  Chairman,  in  the  interest  of  time,  I  ask  unanimous 
consent  that  my  full  statement  be  included  in  the  record,  and  I  will 
simply  do  the  highlights  of  that  statement. 

Senator  Abraham,  Without  objection,  it  will  be. 

Senator  Boxer.  And  I  have  another  unanimous  consent  request, 
that  Senator  Feinstein's  support  of  Howard  Matz  be  made  part  of 
the  record. 

Senator  Abraham.  We  will  include  that  as  well. 

Senator  BoxER,  Mr.  Chairman,  I  am  delighted  to  be  here  to  in- 
troduce you  to  Mr,  Howard  Matz,  With  all  the  support  that  Mr, 
Matz  has  from  both  Democrats  and  Republicans  in  California,  I 
really  believe  the  committee  will  agree  that  he  is  eminently  quali- 
fied to  sit  on  the  U,S,  District  Court  for  the  Central  District  in 
California, 

I  would  like  to  take  a  moment  to  introduce  Dr,  Jane  Balkin 
Matz,  Howard's  wife,  and  their  three  sons,  Jeremy,  Aaron,  and 
Jonathan,  if  they  could  stand.  It's  a  wonderful  family  and  I  know 
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they're  extremely  proud.  I  just  wanted  to  take  that  moment  to  rec- 
ognize them. 

Senator  Abraham.  We  welcome  you  all. 

Senator  Boxer.  Howard  Matz  is  currently  a  partner  in  private 
practice.  He  represents  largely  business  clients  in  civil  and  white 
collar  crime.  His  clients  have  included  IBM,  the  Walt  Disney  Co., 
the  cities  of  Anaheim  and  Riverside,  Yale  University,  and  numer- 
ous individuals,  partnerships,  lawyers,  and  law  firms.  Mr.  Chair- 
man, I  would  like  to  note  here  that  I  am  not  related  to  Joel  Boxer, 
who  is  a  partner  in  Howard's  firm.  I  noticed  that  Joel  Boxer  is  in 
the  title  and  I  do  not  know  him. 

Mr.  Matz  received  his  undergraduate  degree  from  Columbia,  his 
law  degree  from  Harvard.  In  addition  to  working  in  various  law 
firms,  he  clerked  for  U.S.  District  Court  Judge  Morris  Lasker.  As 
an  assistant  U.S.  attorney  in  the  criminal  division,  in  charge  of  the 
Los  Angeles  fraud  and  special  prosecutions  team,  Howard  always 
believed  the  punishment  should  fit  the  crime.  He  is  highly  re- 
garded in  the  legal  community,  having  written  many  articles  on 
legal  topics,  and  having  served  as  a  speaker  and  panelist  on  legal 
matters  numerous  times.  He  has  received  many  awards  and  other 
distinctions  from  representatives  of  the  SEC,  the  FBI,  the  Depart- 
ment of  Health  and  Human  Services,  and  the  IRS  for  cases  he  han- 
dled as  a  prosecutor. 

I'm  not  going  to  take  the  time  to  go  into  all  his  pro  bono  work. 
It  is  in  the  statement  and  I  think  it's  a  very  important  part  of 
Howard's  qualifications. 

In  closing,  I  want  to  just  cite  the  various  people  who  have  writ- 
ten letters  on  his  behalf,  and  then  I  will  let  you  read  them  at  your 
leisure. 

Judge  Lourdes  Baird  was  appointed  to  the  U.S.  District  Court  in 
the  Central  District  by  President  Bush.  She  supports  Howard 
Matz. 

Sheriff  Sherman  Block,  a  Republican  sheriff  of  Los  Angeles 
County,  has  written  to  Chairman  Hatch.  He  supports  Howard 
Matz. 

Gil  Garcetti,  the  Los  Angeles  County  District  Attorney,  has 
known  Howard  Matz  for  almost  15  years,  and  he  supports  him. 

George  O'Connell,  former  U.S.  attorney  for  the  Eastern  District 
of  California  under  President  Bush,  supports  very  strongly  Mr. 
Matz. 

Robert  Bonner,  former  U.S.  attorney,  appointed  by  President 
Reagan,  supports  this  nominee. 

Harold  Blatt  has  written  to  Senator  Ashcroft,  forwarding  de- 
tailed reasons  of  support. 

Ronald  Olson,  a  former  lowan  and  former  chair  of  the  American 
Bar  Association  Federal  Judiciary  Committee,  has  written  to  Sen- 
ator Grassley. 

John  Fishel,  executive  vice  president  of  The  Jewish  Federation, 
has  written  in  support.  And  in  the  statement  you  will  read  all  of 
this. 

So,  in  conclusion,  Mr.  Chairman,  I  strongly  believe  Howard  Matz 
will  make  an  excellent  addition  to  the  Federal  bench.  I  believe  his 
intelligence,  his  judicial  temperament,  his  broad  experience,  his 
professional  and  community  service,  and  his  deep  commitment  to 
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justice,  qualifies  him  to  serve  on  the  Federal  bench  with  great  dis- 
tinction. 

I  would  be  very  honored  to  do  what  I  can  to  work  with  you  to 
make  sure  that  this  does  happen.  Thank  you  very  much. 

[The  prepared  statements  of  Senator  Boxer  and  Senator  Fein- 
stein,  and  letters  of  support  follow:] 

Prepared  Statement  of  U.S.  Senator  Barbara  Boxer 

Washington,  D.C. — Mr.  Chairman,  I  am  delighted  to  be  here  today  to  introduce 
Mr.  Howard  Matz  to  the  members  of  this  distinguished  Judiciary  Committee.  With 
all  the  support  Mr.  Matz  has  from  both  Democrats  and  Republicans,  I  am  sure  you 
will  agree  he  is  eminently  qualified  to  sit  on  the  U.S.  District  Court  for  the  Central 
District  in  California. 

I  first  recommended  Mr.  Matz  for  this  seat  on  the  federal  bench  on  Jvdy  23,  1997, 
and  said  then  that  Howard  Matz  is  an  exceptional  attorney  and  person.  His  experi- 
ence, intelligence,  and  integrity  make  him  extremely  well-qualified  for  the  federal 
bench. 

I  would  like  to  take  this  opportunity  to  introduce  Howard  Matz'  wife.  Dr.  Jane 
Balkin  Matz.  Their  three  sons,  Jeremy,  Aaron,  and  Jonathan  are  here,  and  I  am 
sure  they  are  very  proud  and  have  been  waiting  for  this  moment. 

Howard  Matz  is  currently  a  peirtner  in  private  practice.  He  represents  lairgely 
business  cUents  in  civil  and  white-collar  crime  matters.  His  clients  have  included 
IBM,  Walt  Disney  Co.,  the  cities  of  Anaheim  and  Riverside,  Yale  University  and  nu- 
merous individuals,  partnerships,  lawyers,  and  law  firms.  I  would  like  to  note  here 
that  I  am  not  related  to  Joel  Boxer,  a  partner  in  HowEU-d's  firm. 

Mr.  Matz  received  his  undergraduate  degree  from  Columbia  University  and  his 
law  degree  from  Harvard  University.  In  addition  to  working  in  various  law  firms, 
early  in  his  career  he  clerked  for  U.S.  District  Court  Judge  Morris  Lasker.  As  an 
Assistant  U.S.  Attorney  in  the  Criminal  Division,  in  charge  of  the  Los  Angeles 
Fraud  and  Special  Prosecutions  team,  he  has  always  believed  the  punishment 
should  fit  the  crime.  Mr.  Matz  is  highly  regarded  in  the  legal  community,  having 
written  many  articles  on  legal  topics  and  having  served  as  a  speaker  and  panelist 
on  legal  matters  numerous  times.  He  has  received  many  awards  and  other  distinc- 
tions from  representatives  of  the  Securities  and  Exchange  Commission,  the  Federal 
Bureau  of  Investigation,  the  Department  of  Health  and  Human  Services,  and  the 
Internal  Revenue  Service  for  cases  he  handled  as  a  prosecutor. 

Complementing  this  exceptional  legal  career,  Matz  also  engages  regularly  in  pro 
bono  work  and  is  very  active  in  his  community.  He  is  on  the  board  of  directors  of 
Bet  Tzedek,  having  once  served  as  the  President  of  this  highly  respected  provider 
of  legal  services  for  the  poor.  He  has  also  served  on  the  board  of  the  Los  Angeles 
Legal  Aid  Society.  He  is  a  member  of  the  Board  of  Overseers  for  the  Los  Angeles 
campus  of  the  Hebrew  Union  College — Jewish  Institute  of  Religion  and  is  one  of  the 
founding  sponsors  of  the  Skirball  Cultural  Center  and  Museum. 

Howard  Matz  has  received  numerous  letters  in  support  of  his  nomination.  Judge 
Lourdes  G.  Baird,  was  appointed  to  the  U.S.  District  Covul;  in  the  Central  District 
of  California  by  President  Bush.  Howard  Matz  was  Judge  Baird's  mentor  at  the 
United  States  Attorney's  office  when  they  served  as  Assistant  U.S.  Attorneys  to- 
gether. Judge  Baird  wrote:  "For  over  20  years  I  have  known  Howard  Matz  well, 
both  professionally  and  socially,  and  strongly  believe  that  he  would  be  an  outstand- 
ing federal  judge  if  given  the  opportunity  *  *  *.  i  am  certain  that  one  could  find 
very  few  candidates  who  covdd  fulfill  the  demands  of  this  position  as  well  as  How- 
ard." 

Sheriff  Sherman  Block  of  the  County  of  Los  Angeles  wrote  in  a  letter  to  Chairman 
Hatch:  "Matz  is  an  extremely  hard  working  individual  of  impeccable  character  and 
integrity.  His  list  of  credits,  both  professionally  and  within  the  community,  is  exten- 
sive. I  would  like  to  recommend  that  you  favorably  consider  this  appointment.  1 
have  no  doubt  that  he  would  be  a  distinguished  addition  to  the  United  States  Dis- 
trict Court." 

Gil  Garcetti,  the  Los  Angeles  County  District  Attorney,  has  known  Howard  Matz 
for  almost  15  years.  Gil  Garcetti  turns  down  most  requests  of  support  from  those 
seeking  appointments,  but  for  Mr.  Matz,  he  felt  the  need  to  express  his  strong  sup- 
port. Garcetti  wrote  to  Chairman  Hatch:  "His  unusually  diverse  background — rep- 
resenting clients  in  civil  and  criminal  litigation,  in  state  court  and  federal  court,  as 
plaintiffs  and  defendants — ^has  given  him  a  view  of  the  judicial  process  which  would 
compel  him  to  exercise  his  responsibilities  as  a  federal  judge  with  restraint  *  *  *. 
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I  am  confident  Howard  possesses  no  other  agenda  than  to  preside  fairly  and  to  rule 
with  due  regard  for  the  importance  of  precedent." 

George  O'Connell,  former  U.S.  Attorney  for  the  Eastern  District  of  California 
under  President  Bush,  and  former  Assistant  U.S.  Attorney  in  both  Los  Angeles  and 
Sacramento,  wrote:  "I  can  only  underscore  that  I  think  Mr.  Matz  would  make  a  su- 
perb United  States  District  Judge  *  *  *.  I  do  not  think  he  would  engage  in  inappro- 
priate judicial  activism.  Rather,  I  believe  he  would  make  the  most  sincere  efforts 
to  achieve  justice  within  the  existing  framework  of  the  law." 

Robert  Bonner,  former  U.S.  Attorney  (Appointed  by  President  Reagan),  former 
U.S.  District  Court  Judge  in  the  Central  District  of  California,  former  head  of  the 
Drug  Enforcement  Administration  (Appointed  by  President  Bush),  has  known  Matz 
for  nearly  25  years,  and  served  side-by-side  as  Assistant  U.S.  Attorney  in  the  Crimi- 
nal Division  of  the  U.S.  Attorney's  office  in  the  Central  District  of  California. 
Bonner  wrote  in  a  letter  to  Chairman  Hatch  that  he  believes:  "Howard  Matz  pos- 
sesses those  attributes  of  character,  knowledge  and  intellect  that  convince  me  that 
he  will  be  an  outstanding  federal  district  judge.  On  a  personal  note,  and  on  an  issue 
of  concern  to  both  of  us,  not  only  do  I  know  Howard  well,  but  I  believe  that,  if  ap- 
pointed, he  will  not  be  an  activist  jurist." 

Harold  Blatt,  the  head  of  Bryan  Cave  LLP,  sent  Senator  Ashcroft  two  detailed 
support  letters  from  California  partners  of  his  distinguished  firm,  who  know  Mr. 
Matz  very  well. 

Ronald  Olson,  a  former  lowan  and  former  chair  of  the  American  Bar  Association 
Federal  Judiciary  Committee,  writes  to  Senator  Grassley  that  he  has  known  How- 
ard for  most  of  his  professional  life.  Olson  wrote:  "Howard  is  a  lawyer  who  under- 
stands the  limitations  of  the  law  as  well  as  its  possibihties,  and  I  can  assure  you 
that  he  will  serve  as  a  judicial  officer  in  a  way  that  respects  the  limited  powers  of 
the  Court  and  the  fundamental  roles  of  the  legislative  and  executive  branches." 

John  Fishel,  Executive  Vice  President  of  The  Jewish  Federation,  wrote:  "Mr.  Matz 
would  make  an  outstanding  federal  judge  and  hope  that  his  nomination  will  receive 
serious  consideration." 

I  would  like  to  submit  these  recommendation  letters  in  full  for  the  record. 

1  strongly  believe  Howard  Matz  will  make  an  outstanding  addition  to  the  federal 
bench.  I  believe  his  intelligence,  judicial  temperament,  broad  experience,  profes- 
sional and  community  service,  and  deep  commitment  to  justice  qualify  him  to  serve 
on  the  federal  bench  with  great  distinction.  I  am  very  proud  to  have  had  the  oppor- 
tunity to  recommend  him  to  the  President,  and  hope  this  distinguished  panel  will 
be  equally  impressed.  I  respectfully  urge  this  Committee  to  move  expeditiously  on 
this  nomination,  and  report  him  to  the  floor  for  full  Senate  consideration  before  the 
end  of  this  Congress. 

Thank  you,  Mr.  Chairman. 


Prepared  Statement  of  Senator  Dianne  Feinstein,  A  U.S.  Senator  From  the 

State  of  California 

I  support  the  nomination  of  A.  Howard  Matz  for  the  position  of  Federal  District 
Judge  for  the  Central  District  of  California.  Howard  Matz  has  the  experience,  abil- 
ity, and  demeanor  that  will  make  him  a  well-qualified  addition  to  the  federal  bench. 

Howard  Matz  received  his  law  degree  from  Harvard  University  and  his  under- 
graduate degree  from  Columbia  University.  He  clerked  for  U.S.  District  Court  Judge 
Morris  Lasker. 

He  served  as  a  federal  prosecutor  as  an  Assistant  U.S.  Attorney  for  the  Central 
District  of  California  from  1974-1978. 

He  practiced  as  an  associate  and  then  a  partner  with  the  law  firm  of  Hughes, 
Hubbard  &  Reed  from  1979-1983.  Since  1983,  Howard  Matz  has  been  a  principal 
partner  with  the  law  firm  of  Bird,  Marella,  Boxer,  Wolpert  &  Matz,  where  he  main- 
tains a  diverse  practice,  representing  a  variety  of  clients  in  a  wide  range  of  matters. 
He  is  highly  regarded  in  the  legal  community,  having  written  and  served  as  a 
speaker  and  panelist  extensively  on  numerous  legal  issues. 

Perhaps  the  best  testimony  to  Howard  Matz's  qualification  for  this  position  are 
the  endorsements  he  has  received  from  the  Southern  California  legal,  judicial,  and 
law  enforcement  communities.  I  would  like  to  quote  just  a  few  of  the  letters  that 
have  been  received  on  his  behalf,  and  I  would  ask  that  the  full  text  of  these  letters 
be  entered  into  the  record: 

Los  Angeles  County  District  Attorney  Gil  Garcetti  wrote: 

"I  am  writing  to  strongly  recommend  his  confirmation.  Howard  is  a  man  whom 
I  have  known  personally  and  professionally  for  almost  fifteen  years.  My  contacts 
with  him  have  allowed  me  the  opportunity  to  observe  the  high  level  of  intelligence, 
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legal  knowledge,  and  personal  demeanor  that  he  possesses;  qualities  that  would  no 
doubt  serve  him  well  on  the  bench. 

"His  unusually  diverse  background — representing  clients  in  civil  and  criminal  liti- 
gation, in  state  court  and  federal  court,  as  plaintiffs  and  defendants — has  given  him 
a  view  of  the  judicial  process  which  would  compel  him  to  exercise  his  responsibilities 
as  a  federal  judge  with  restraint.  *  *  * 

"I  am  confident  Howard  Matz  would  serve  as  a  District  Court  judge  with  distinc- 
tion, and  I  believe  his  appointment  would  be  beneficial  to  the  citizens  of  California." 

Former  United  States  Attorney,  federal  judge,  and  DEA  head  Rob  Bonner  wrote: 

"I  have  known  Howard  for  nearly  twenty-five  years,  since  we  both  served  side- 
by-side  as  Assistant  U.S.  Attorneys  in  the  Criminal  Division  of  the  U.S.  Attorneys 
office  for  the  Central  District  of  California.  Howard  was  a  skillful,  tenacious  and 
well-respected  federal  prosecutor,  and  it  was  clear  to  me  that  he  possessed  a  superb 
legal  mind.  Besides  his  formidable  knowledge  of  federal  criminal  law  and  procedure, 
Howard  is  also  a  knowledgeable  and  highly  capable  civil  Utigator  who  has  a  broad 
understanding  of  the  types  of  business  and  commercial  matters  that  wind  up  in  fed- 
eral court.  Moreover,  Howard  is  a  model  of  probity  whose  reputation  for  integrity 
is  and  has  always  been  beyond  question. 

"In  sum,  Howard  Matz  possesses  those  attributes  of  character,  knowledge  and  in- 
tellect that  convince  me  that  he  will  be  an  outstanding  federal  district  judge." 

Los  Angeles  County  Sheriff  Sherman  Block  wrote: 

A.  Howard  Matz  is  an  extremely  hard  working  individual  of  impeccable 
character  and  integrity.  *  *  *  I  have  no  doubt  that  he  would  be  a  distin- 
guished addition  to  the  United  States  District  Court. 

United  States  District  Court  Judge  Lourdes  G.  Baird,  of  the  Central  District  of 
California,  wrote: 

For  over  20  years  I  have  known  Howard  Matz  well,  both  professionally 
and  socially,  and  strongly  believe  that  he  would  be  an  outstanding  federal 
judge  if  given  the  opportunity.  *  *  *  j  can  assure  you  that  he  is  well  known 
in  the  legal  community  as  intelligent,  hardworking  and  of  the  very  highest 
integrity. 

As  these  endorsements  indicate,  Howard  Matz's  experience,  abiUty,  and  demeanor 
have  earned  him  the  highest  respect  of  those  in  the  legal  and  law  enforcement  com- 
munities. 

The  Central  District  of  California  currently  has  three  vacancies,  and  this  particu- 
lar seat  has  been  vacant  for  over  a  year.  The  appointment  of  Howard  Matz  would 
go  a  significant  way  toward  alleviating  the  backlog  of  federal  cases  in  the  Central 
District. 

I  urge  the  Committee  to  confirm  the  nomination  of  A.  Howard  Matz  to  the  Central 
District  Court  of  California. 


County  of  Los  Angeles, 
Sheriff's  Department  Headquarters, 

Monterey  Park,  CA,  November  12,  1997. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Chairman  Hatch:  I  would  like  to  take  this  opportunity  to  endorse  A.  How- 
ard Matz,  who  has  been  nominated  by  President  Clinton  to  a  United  States  District 
Court  Judge  position  for  the  Central  District  of  California. 

Since  1983,  Mr.  Matz  has  been  a  principal  partner  in  the  law  firm  of  Bird, 
Marella,  Boxer,  Wolpert  &  Matz.  Prior  to  that,  he  was  an  associate  and  then  a  part- 
ner with  the  law  firm  of  Hughes,  Hubbard  &  Reed.  He  has  also  been  an  Assistant 
United  States  Attorney.  He  has  established  himself  as  a  highly  skilled  attorney  in 
civil  and  criminal  procedures. 

In  1968,  Mr.  Matz  founded  the  Criminal  Justice  and  Police  Science  Program  at 
the  Bergen  Community  College  in  New  Jersey.  This  program  attracted  pofice  offi- 
cers as  students  and  taught  diem  to  understand  their  important  role  in  our  justice 
system.  Mr.  Matz  has  authored  numerous  articles  of  varied  topics  for  different  pub- 
lications during  his  career.  Mr.  Matz  is  also  well  established  in  the  community.  He 
is  a  member  of  the  Board  and  past  President  and  volunteer  attorney  for  Bet  Tzedek 
Legal  Services.  During  his  term  as  President  of  Bet  Tzedek  two  significant  commu- 
nity-based programs  were  initiated,  the  Bet  Tzedek  Symposium  on  Judaism  and 
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American  Law  and  the  "El  Portal"  project  under  the  auspices  of  the  Alzheimer's  As- 
sociation. 

A.  Howard  Matz  is  an  extremely  hard  working  individual  of  impeccable  character 
and  integrity.  His  hst  of  credits,  both  professionally  and  within  the  community,  is 
extensive. 

I  would  like  to  recommend  that  you  favorably  consider  his  appointment.  I  have 
no  doubt  that  he  would  be  a  distinguished  addition  to  the  United  States  District 
Court. 

Sherman  Block,  Sheriff. 


Gil  Garcetti, 
Los  Angeles  County  District  Attorney, 

Los  Angeles,  CA,  December  15,  1997. 
Hon.  Orrin  G.  Hatch, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  A.  Howard  Matz  has  informed  me  that  he  is  seeking  an 
appointment  to  the  U.S.  District  Court  for  the  Central  District  of  California,  and 
I  am  writing  to  strongly  recommend  his  confirmation. 

Howard  is  a  man  whom  I  have  known  personally  and  professionally  for  almost 
fifteen  years.  My  contacts  with  him  have  allowed  me  the  opportunity  to  observe  the 
high  level  of  intelligence,  legal  knowledge,  and  personal  demeanor  that  he  possesses; 
qualities  that  would  no  doubt  serve  him  well  on  the  bench. 

In  addition  to  the  extensive  legal  experience  Howard  has  gained  during  his  career 
as  a  defense  attorney,  he  has  also  served  as  a  federal  prosecutor  and  founded  the 
PoUce  Sciences  Program  at  a  community  college  in  New  Jersey.  Thus,  he  has  a  keen 
appreciation  for  the  difficult  and  complex  roles  of  law  enforcement  officers  and  as 
a  result,  has  garnered  support  from  very  responsible  leaders  in  law  enforcement. 

His  unusually  diverse  background — representing  cUents  in  civil  and  criminal  liti- 
gation, in  state  court  and  federal  court,  as  plaintiffs  and  defendants — has  given  him 
a  view  of  the  judicial  process  which  would  compel  him  to  exercise  his  responsibilities 
as  a  federal  judge  with  restraint.  I  am  confident  Howard  possesses  no  other  agenda 
than  to  preside  fairly  and  to  rule  with  due  regard  for  the  importance  of  precedent. 
I  do  not  make  recommendations  on  behalf  of  those  seeking  appointments  lightly, 
and  in  fact,  I  turn  down  most  requests.  However,  I  am  confident  Howard  Matz 
would  serve  as  a  District  Court  judge  with  distinction,  and  I  believe  his  appoint- 
ment would  be  beneficial  to  the  citizens  of  California. 
Very  truly  yoiirs, 

Gil  Garcetti, 
District  Attorney. 


Gibson,  Dunn  &  Crutcher  LLP,  Lawyers, 

Los  Angeles,  CA,  January  14,  1998. 
Re:  A.  Howard  Matz — Nominee  for  the  Central  District  of  California. 
Senator  Orrin  G.  Hatch, 
U.S.  Senate,  Washington,  DC. 

Dear  Orrin:  I  write  to  you  to  support  confirmation  of  my  good  Mend  Howard 
Matz  who  has  been  nominated  to  the  United  States  District  Coiirt  for  the  Central 
District  of  California. 

I  have  known  Howard  for  nearly  twenty-five  years,  since  we  both  served  side-by- 
side  as  Assistant  U.S.  Attorneys  in  the  Criminal  Division  of  the  U.S.  Attorneys  of- 
fice for  the  Central  District  of  Cahfomia.  Howard  was  a  skillful,  tenacious  and  well- 
respected  federal  prosecutor,  and  it  was  clear  to  me  that  he  possessed  a  superb  legal 
mind.  Besides  his  formidable  knowledge  of  federal  criminal  law  and  procedure.  How- 
ard is  also  a  knowledgeable  and  highly  capable  civil  Utigator  who  has  a  broad  un- 
derstanding of  the  types  of  business  and  commercial  matters  that  wind  up  in  federal 
court.  Moreover,  Howard  is  a  model  of  probity  whose  reputation  for  integrity  is  and 
has  always  been  beyond  question. 

In  sum,  Howard  Matz  possesses  those  attributes  of  character,  knowledge  and  in- 
tellect that  convince  me  that  he  will  be  an  outstanding  federal  district  judge.  On 
a  personal  note,  and  on  an  issue  of  concern  to  both  of  us,  not  only  do  I  know  Howard 
well,  but  I  beUeve  that,  if  appointed,  he  will  not  be  an  activist  jurist. 
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I  hope  that  you  will  support  Howard  in  the  Judiciary  Committee.  Please  do  not 
hesitate  to  contact  me  if  you  have  any  questions  or  if  I  can  be  of  any  further  assist- 
ance. 
Best  personal  regards. 
Sincerely, 

Robert  C.  Bonner. 

U.S.  District  Court, 
Central  District  of  California, 

Los  Angeles,  CA,  July  1,  1997. 
Samuel  Chapman, 

Chief  of  Staff,  Senator  Barbara  Boxer's  Office, 
San  Francisco,  CA. 

Dear  Mr.  Chapman:  It  is  my  understanding  that  Senator  Boxer  is  considering  a 
recommendation  to  the  President  that  he  nominate  Howard  Matz  for  appointment 
to  the  federal  bench  in  this  district.  For  over  20  years  I  have  known  Howard  Matz 
well,  both  professionally  and  socially,  and  strongly  believe  that  he  would  be  an  out- 
standing federal  judge  if  given  the  opportunity. 

Howard  was  one  of  my  mentors  at  the  United  States  Attorney's  office  when  both 
of  us  were  Assistants  together.  He  was  considered  one  of  the  brightest  and  most  ca- 
pable attorneys  in  the  office.  After  he  returned  to  private  practice,  his  reputation 
as  an  exceptionally  able  federal  court  trial  attorney  continued  to  grow.  During  my 
tenures  as  the  United  States  Attorney  from  1990  through  1992  and  as  a  District 
Court  Judge  to  date,  I  can  assure  you  that  he  is  well  known  in  the  legal  community 
as  intalligent,  hardworking  and  of  the  very  highest  integrity.  I  have  also  had  the 
good  fortune  of  knowing  him  and  his  family  very  well,  as  we  were  close  neighbors. 
He  is  as  committed  to  his  family  and  his  community  as  he  is  committed  to  the  law. 

Being  a  successful  District  Court  Judge  requires  many  talents  as  this  is  not  an 
easy  job.  I  am  certain  that  one  could  find  very  few  candidates  who  could  fulfill  the 
demands  of  this  position  as  well  as  Howard.  He  is  a  candidate  who  will  please  the 
most  demanding  in  the  legal  community  as  well  as  the  community  at  large.  The 
Senator's  recommendation  of  Howard  will  reflect  very  well  upon  her. 

I  strongly  support  his  nomination.  Please  feel  free  to  call  me  if  you  have  any  ques- 
tions. 

Sincerely, 

LOURDES  G.  Baird, 
U.S.  District  Court. 


Stevens  &  O'Connell,  Attorneys, 

Sacramento,  CA,  January  6,  1998. 
Re:  Howard  Matz. 
Hon.  Orrin  G.  Hatch, 
Chairman,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Hatch:  I  write  on  behalf  of  Howard  Matz  of  Los  Angeles,  whom 
the  President  has  nominated  to  be  a  United  States  District  Judge  for  the  Central 
District  of  California.  I  understand  that  Mr.  Matz's  nomination  is  presently  pending 
before  the  Senate  Judiciary  Committee.  By  way  of  background,  I  have  been  practic- 
ing law  in  Los  Angeles  and  Sacramento  for  more  than  20  years.  I  was  appointed 
by  President  Bush  in  1991  to  be  the  United  States  Attorney  for  the  Eastern  District 
of  California  (Sacramento).  Additionally,  for  a  number  of  years  I  was  an  Assistant 
United  States  Attorney,  prosecuting  white  collar  criminal  cases,  both  in  Los  Angeles 
and  Sacramento. 

Over  the  years,  I  have  come  to  know  Howard  Matz  both  personally  and  profes- 
sionally. I  have  the  highest  regard  for  Mr.  Matz's  abilities  as  a  lawyer  and  a  pro- 
spective federal  judge.  I  have  taken  the  liberty  of  enclosing  for  your  information  a 
letter  of  recommendation  that  I  sent  to  Senator  Sessions  of  the  Judiciary  Commit- 
tee, whom  I  know  from  our  service  together  as  United  States  Attorneys.  I  can  only 
underscore  that  I  think  Mr.  Matz  would  make  a  superb  United  States  District 
Judge.  There  are  many  judicial  nominees  whose  legal  skills  I  might  hold  in  high 
regard,  but  whom  I  could  not  unqualifiedly  recommend.  Howard  Matz,  however,  is 
not  in  this  category.  I  do  not  think  that  he  would  engage  in  inappropriate  judicial 
activism.  Rather,  I  believe  he  would  make  the  most  sincere  efforts  to  achieve  justice 
within  the  existing  framework  of  the  law.  As  I  informed  Senator  Sessions,  I  beUeve 
that  the  rapid  confirmation  of  Mr.  Matz  would  be  a  great  service  to  the  people  of 
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California  and  of  the  United  States.  I  would  be  pleased  to  discuss  Mr.  Matz'  quali- 
fications further  with  you  or  a  member  of  your  staff  at  any  time. 
Sincerely  yoiirs, 

George  L.  O'Connell. 


Bryan  Cave  LLP, 
St.  Louis,  MO,  December  18,  1997. 
Hon.  John  Ashcroft, 
U.S.  Senate,  Committee  on  the  Judiciary,  Washington,  DC. 

Dear  John:  I  recently  sent  along  to  you  the  recommendations  of  two  of  my  Cah- 
fomia  partners  with  respect  to  the  possible  appointment  to  the  bench  of  Mr.  Howard 
Matz.  While  I  do  not  personally  know  Mr.  Matz,  I  know  my  California  partners  very 
well  and  have  a  high  regard  for  each  of  their  opinions. 
I  look  forward  to  seeing  you  in  January. 
I  hope  you  and  your  family  have  a  wonderful  holiday  season. 
Sincerely, 

Harold  G.  Blatt. 


Bryan  Cave  LLP, 
Santa  Monica,  CA,  December  2,  1997. 
Hon.  John  Ashcroft, 
U.S.  Senate,  Committee  on  the  Judiciary,  Washington,  DC. 

Dear  Senator  Ashcroft:  I  have  recently  been  informed  that  Howard  Matz,  a 
partner  of  the  Bird,  Marella,  Boxer,  Wolpert  and  Matz  firm  in  Los  Angeles,  has 
been  nominated  to  the  position  of  Judge  for  the  United  States  District  Court  for  the 
Central  District  of  California.  As  a  Republican  who  appreciates  the  demanding  task 
of  your  Committee  in  assessing  the  qualifications  of  judicial  nominees,  I  thought  it 
appropriate  to  provide  information  as  well  as  my  perspective  on  this  nominee  since 
I  have  known  Howard  Matz  for  well  over  20  years.  Initially,  we  became  acquainted 
when  I  served  as  the  Regional  Administrator  of  the  Securities  and  Exchange  Com- 
mission in  Los  Angeles  and  Mr.  Matz  served  as  the  Chief  of  the  Fraud  and  Special 
Prosecution  section  of  the  United  States  Attorneys  Office  in  Los  Angeles.  In  subse- 
quent years  I  have  become  very  familiar  with  Mr.  Matz'  legal  abiUties  and  reputa- 
tion during  the  many  years  we  have  both  been  in  private  practice  in  Los  Angeles. 
While  a  partner  of  Bryan  Cave  LLP,  I  have  also  had  occasion  to  work  directly  with 
Mr.  Matz  on  a  number  of  chent  matters. 

I  believe  it  is  significant  that  Howard  Matz,  early  in  his  professional  career, 
taught  police  science  to  policemen  in  New  Jersey.  After  serving  as  a  law  clerk  for 
a  federal  district  court  judge,  he  joined  the  Hughes  Hubbard  &  Reed  firm  and  sub- 
sequently served  in  the  United  States  Attorneys  Office  in  Los  Angeles.  During  his 
tenure  in  that  position  he  compiled  a  very  impressive  record  with  the  successful 
prosecution  of  a  number  of  significant  complex  securities  and  mail  fraud  cases.  In 
his  subsequent  years  in  private  practice,  Mr.  Matz  has  gained  the  well-earned  re- 
spect of  his  peers  as  an  outstanding  attorney  who  has  consistently  shown  a  high 
reggu-d  for  the  law  and  the  Constitution. 

Today,  Howard  Matz  enjoys  a  reputation  as  an  accomplished  civil  litigator  and 
one  of  the  foremost  white  collar  criminal  defense  lawyers  in  the  United  States. 
Equally  important,  he  has  earned  a  reputation  as  a  person  with  the  highest  moral 
and  ethical  principles.  Such  experience  and  integrity  are  important  attributes  of  a 
nominee  for  federal  judgeship,  but  there  are  two  additional  attributes  of  Mr.  Matz 
which  I  believe  are  particularly  important  considerations  in  your  review  of  this 
nominee.  First,  Howard  Matz  has  repeatedly  demonstrated  his  respect  for  the  Umi- 
tations  on  the  performance  of  the  judicial  fiinction  as  circumscribed  by  the  Constitu- 
tion of  the  United  States  and  the  doctrine  of  separation  of  powers.  In  this  regard, 
he  impresses  me  as  precisely  the  kind  of  candidate  we  need  on  the  Federal  bench. 
I  am  equally  impressed  with  the  high  priority  Howard  Matz  places  on  his  respon- 
sibilities to  his  family,  including  his  wife  of  over  thirty  years  of  marriage  and  his 
three  sons  who,  as  young  adults,  show  the  imprint  of  their  father's  character. 

In  summary,  I  have  not  seen,  in  my  years  of  practice,  a  candidate  for  appointment 
to  the  position  of  the  United  States  District  Court  Judge  who  possesses  better  quali- 
fications than  Howard  Matz.  For  these  reasons  I  enthusiastically  recommend  that 
Howard  Matz  be  confirmed  to  the  position  of  United  States  District  Court  Judge. 
Very  truly  yours, 

Gerald  E.  Boltz. 
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Bryan  Cave  LLP, 
Santa  Monica,  CA,  December  16,  1997. 
Re:  Nomination  of  A.  Howard  Matz  for  Judge  of  the  United  States  District  Coxirt 

for  the  Central  District  of  California. 
Hon.  John  Ashcroft, 
U.S.  Senate,  Committee  on  the  Judiciary,  Washington,  DC. 

Dear  Senator  Ashcroft:  I  write  this  letter  to  support  Howard  Matz  who  I  un- 
derstand recently  was  nominated  for  the  position  of  Judge  of  the  United  States  Dis- 
trict Court  for  the  Central  District  of  California. 

I  am  a  California  lawyer.  I  have  tried  civil  commercial  cases  in  state  and  federal 
courts  for  over  25  years.  I  have  been  a  partner  of  Bryan  Cave  LLP  for  over  10  years 
and  serve  on  the  firm's  Executive  Committee. 

I  became  acquainted  with  Mr.  Matz  20  years  ago  when  he  was  an  Assistant 
United  States  Attorney.  My  first  meeting  with  him,  incidentally,  was  not  as  a  law- 
yer, but  as  a  witness  in  a  white  collar  criminal  case  he  was  trying  against  a  former 
client  of  my  then  firm.  Because  my  practice  involved  securities  enforcement  proceed- 
ings, I  had  occasion  to  work  with  Mr.  Matz  while  he  was  Head  of  Fraud  and  Special 
Prosecutions  Section  of  the  United  States  Attorneys  for  the  Central  District  and 
while  he  was  in  private  practice.  I  have  referred  clients  and  cases  to  Mr.  Matz. 

Mr.  Matz  has  a  well  deserved  reputation  in  southern  California  as  a  civil  trial 
lawyer  and  a  white  collar  criminal  defense  counsel.  In  my  view,  this  reputation  was 
earned  as  a  result  of  Mr.  Matz  high  professional  and  ethical  standards  and  his  hard 
work. 

Based  on  my  personal  observation,  Mr.  Matz  possesses  the  intelligence,  experi- 
ence, temperament  and  character  to  perform  extraordinary  as  a  District  Judge  in 
the  Central  District  of  California  and  I  enthusiastically  recommend  that  he  be  con- 
firmed for  that  position. 

Please  do  not  hesitate  to  contact  me  if  you  or  your  staff  require  additional  infor- 
mation regarding  my  views  as  to  Mr.  Matz  nomination. 
Very  truly  yours, 

Frank  E.  Merideth,  Jr. 


MUNGER,  TOLLES  &  OLSON  LLP, 

Los  Angeles,  CA,  December  21,  1997. 
Re:  Judicisd  Nomination  of  A.  Howard  Matz. 
Hon.  Charles  E.  Grassley, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  Grassley:  As  a  former  lowan  (who  stiU  farms  by  long  distance 
in  Audubon  County)  who  became  acquainted  with  you  when  I  chaired  the  ABA  Fed- 
eral Judiciary  Committee,  I  wanted  to  commend  the  nomination  of  A.  Howard  Matz 
to  the  United  States  District  Coiut  for  the  Central  District  of  California  and  urge 
your  support  of  that  nomination.  I  have  known  Howard  Matz  most  of  my  profes- 
sional life  and  have  worked  with  him  and  his  firm. 

Howard  is  an  extraordinary  lawyer  with  superb  professional  and  personal  skills. 
I  know  of  few  lawyers  who  have  a  better  mastery  of  the  federal  practice  than  does 
Howard.  His  work  is  imbued  with  hard  thinking,  technical  knowledge  and  integrity. 
His  personal  skills  will  surely  set  him  apart  in  easily  advancing  the  work  of  the 
Court. 

Howard  is  a  lawyer  who  understands  the  Umitations  of  the  law  as  well  as  its  pos- 
sibilities, and  I  can  assure  you  that  he  will  serve  as  a  judicial  officer  in  a  way  that 
respects  the  limited  powers  of  the  Court  and  the  fundamental  rolls  of  the  legislative 
and  executive  branches. 

I  will  try  to  discuss  Howard  Matz'  nomination  with  several  of  my  Iowa  friends 
who  I  know  are  in  regular  contact  with  you.  However,  I  wanted  to  communicate  di- 
rectly my  support  of  this  nomination.  If  I  can  be  of  any  further  assistance  in  your 
evaluation  of  Howard,  please  let  me  know. 
Sincerely  yours, 

Ronald  L.  Olson. 
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The  Jewish  Federation, 
^  LosAngeles.CA,  July  31,  1997. 

Hon.  Barbara  Boxer, 
U.S.  Senate,  Hart  Senate  Office  Building,  Washington,  DC. 

Dear  Senator  Boxer:  It  is  my  pleasure  to  write  in  support  of  the  candidacy  of 
A.  Howard  Matz  for  the  federal  judiciary. 

Mr.  Matz  has  been  an  outstanding  volunteer  in  the  Jewish  and  general  commu- 
nities. As  president  of  Bet  Tzedek  Legal  Services,  an  afiiliate  of  the  Jewish  Federa- 
tion, he  has  been  instrumental  in  the  creation  of  a  range  of  legal  service  programs 
serving  low  income  individuals  throughout  the  greater  Los  Angeles  area.  His  con- 
cern for  the  elderly,  the  disabled,  and  other  vulnerable  groups  is  admirable. 

I  believe  Mr.  Matz  would  make  an  outstanding  federal  judge  and  hope  that  his 
nomination  will  receive  serious  consideration. 
Sincerely, 

John  R.  FiSHEL, 
Executive  Vice  President. 

Senator  Abraham.  Senator  Boxer,  thank  you  very  much  for  being 
here.  Mr.  Matz,  we  appreciate  it.  We  will  excuse  you  temporarily 
and  call  you  back  when  the  panel  comes  up. 

Senator  Levin,  I  think  you're  up.  What  we  will  do  is  ask  Judge 
Steeh  if  he  would  like  to  join  us  up  here,  and  also  Mr.  Tamow. 
Senator  Landrieu,  if  it  is  OK  with  you,  we  will  let  you  make  a 
statement  after  the  next  two  introductions,  and  then  move  on  to 
the  panel. 

I  will  now  turn  to  my  colleague  from  Michigan.  I  welcome  all  of 
our  Michigan  constituents  who  have  joined  both  of  you  here  today. 
We  are  happy  to  have  you  all  here. 

Senator  Levin. 

STATEMENT  OF  HON.  CARL  LEVIN,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  MICHIGAN 

Senator  Levin.  First  let  me  thank  you,  Mr.  Chairman,  for 
chairing  this  hearing  today.  It  is  critical  that  these  hearings  occur. 
It  takes  our  colleagues  and  all  of  us  to  man  these  hearings,  and 
you  have  done  a  wonderful  job  in  doing  that  over  the  years  you've 
been  here.  We  want  to  thank  you  for  chairing  this  today. 

First  let  me  introduce  George  Steeh,  to  my  left.  Judge  Steeh,  a 
Macomb  County  circuit  judge,  has  been  a  judge  since  1990.  Before 
that,  he  was  in  private  practice.  He  was  an  assistant  prosecuting 
attorney.  He  was  and  is  very  active  in  his  community  in  many, 
many  ways — child  advocacy,  health  services,  domestic  violence 
matters,  united  community  services.  Judge  Steeh  has  been  some- 
one who  has  participated  in  the  whole  range  of  community  life,  as 
well  as  being  deeply  immersed  in  legal  life  as  well. 

He's  accompanied  today  by  his  father,  who  was  also  a  judge  be- 
fore his  retirement  on  the  Macomb  County  Circuit  Court  bench. 
Judge  Steeh  distinguished  himself  as  a  circuit  court  judge,  and  now 
is  the  father  of  a  circuit  court  judge  and,  hopefully,  soon  the  father 
of  a  Federal  judge.  And  if  things  go  exactly  as  planned,  the  father- 
in-law  of  another  circuit  judge,  since  Judge  Steeh  is  engaged  to  a 
member  of  the  Macomb  County  Circuit  Court  bench,  Deborah 
Servitto,  who  is  also  here  today.  And  his  brother  and  nephew  are 
here  today.  He  has  so  many  people  who  are  with  him  today  that 
I  don't  think  I'll  try  to  introduce  all  of  them.  There  are  many  gen- 
erations of  friends  and  folks  who  have  worked  with  the  Steehs  who 
are  here  today. 
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What  Judge  Steeh  has  really  excelled  in  beside  his  commitment 
to  justice  is  his  demeanor.  He  is  well  liked.  He  is  too  young  to  be 
"beloved,"  probably,  but  he's  well  liked  and  deeply  respected  on  the 
bench. 

In  a  recent  survey  of  trial  lawyers  in  southeast  Michigan,  as  a 
matter  of  fact,  he  was  voted — he  was  the  highest  ranked  judge  in 
all  of  southeast  Michigan  from  the  trial  law  bar.  That  is  saying 
something  very,  very  special  about  George  Steeh. 

One  of  the  most  important  attributes  of  being  a  judge  is  openness 
and  ability  to  listen,  just  being  pleasant  and  having  a  good  nature, 
and  Greorge  Steeh  qualifies  in  terms  of  the  judicial  temperament 
and  judicial  demeanor  which  is  so  important  to  all  of  our  courts. 
It  is  a  real  matter  of  personal  pleasure  to  be  able  to  introduce  him 
to  the  committee. 

I  won't  introduce  him  to  you,  Mr.  Chairman,  because  I  know  you 
know  him  well,  and  you  know  Art  Tarnow  also.  But  nonetheless, 
to  be  able  to  present  these  two  candidates  today  is  a  matter  of  per- 
sonal pride  for  me. 

The  one  area  where  Greorge  Steeh  is  not  particularly  impartial — 
and,  by  the  way,  he  relates  to  the  University  of  Michigan — I  think 
fiiU  disclosure  requires  that  we  say  that  in  advance,  that  any  mat- 
ter involving  the  University  of  Michigan  he  would  be  very  hard 
pressed,  I'm  afraid,  to  call  it  right. 

Senator  Abraham.  As  a  graduate  of  Michigan  State,  it  was  the 
one  element  in  his  background  that  caused  me  some  concern. 
[Laughter.] 

Senator  Levin.  In  that  case  I'm  doubly  glad  that  this  was  dis- 
closed here  today. 

Art  Tarnow  has  been  really  a  stellar  member  of  the  bar  for  as 
long  as  he's  been  a  member  of  the  bar.  He  has  been  in  private  prac- 
tice— as  a  matter  of  fact,  George  Steeh  was,  too.  Art  was  £ind  is  in 
private  practice.  More  than  that,  he's  been  a  teacher  at  the  Univer- 
sity of  Detroit.  He  still  teaches  constitutional  law  and  criminal  pro- 
cedure. He  has  been  a  mediator  in  more  than  200  cases.  The 
Wayne  County  Circuit  Court  has  a  mediation  service  where  he  has 
been  the  neutral  mediator  in  those  cases. 

He  has  been  as  panel  chair  for  the  attorney  discipline  board.  He 
has  been  on  a  number  of  Supreme  Court  commissions  and  has  led 
efforts  and  participated  in  efforts  to  draft  standard  jury  instruc- 
tions for  criminal  trials,  to  review  civil  court  rules.  So  the  respect 
that  he  deserves  has  been  demonstrated  by  his  colleagues,  by  mem- 
bers of  the  bar,  by  the  Supreme  Court  itself. 

He  has  been  a  prolific  writer.  He  has  written  frequently  for  many 
law  journals.  He  has  the  kind  of  temperament  that  I  just  described 
relative  to  George  Steeh. 

As  I  say,  I  have  known  Art  Tarnow  for  many,  many  decades.  I 
know  him  to  be  somebody  who  is  accessible,  who  is  considerate, 
who  listens  genuinely  to  both  sides  of  an  issue,  who  has  the  kind 
of  temperament  and  demeanor  which  is  so  essential  on  the  bench. 

Again,  it's  a  matter  of  real  personal  pleasure  for  me  to  be  with 
both  of  these  nominees  today,  as  we  present  them  formally  to  this 
committee.  And  I  envy  you  in  being  able  to  chair  the  hearing  at 
which  these  two  nominees  are  going  to  be  presented.  I  know  it's  a 
matter  of  great  pride  for  you  to  be  in  that  chair  at  this  moment, 
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and  to  be  here  with  you  as  two  Michigan  nominees  are  presented 
to  this  committee  means  a  great  deal  to  the  people  of  Michigan. 

Senator  Abraham.  Senator,  thank  you  very  much. 

I  know  that  Senator  Levin  will  not  be  able  to  stay  for  the  full 
hearing,  but  obviously  we  appreciate  your  work  on  this. 

I  may  enter  longer  statements  on  behalf  of  our  two  Michigan 
nominees  here  today,  but  as  a  Senator  from  the  State  of  Michigan, 
I  would  like  to  lend  my  voice  to  Senator  Levin's  in  welcoming  you 
and  recommending  you  both  to  our  full  Judiciary  Committee,  as  we 
will  do  following  these  hearings. 

I  know  we  strive,  whether  at  the  district  or  appellate  level,  to 
produce  people  who  have  the  kinds  of  qualifications  and  experience 
to  serve  us  well  in  these  important  lifetime  tenured  positions.  We 
have  done  that  here.  I  compliment  Senator  Levin  for  his  work  in 
producing  strong  nominees.  I  appreciate  his  work  with  all  of  us,  in 
terms  of  the  consultative  process  that  went  into  this. 

I  would  like  to  say  that  both  of  these  candidates  are,  in  my  judg- 
ment, excellently  qualified  for  the  district  bench.  I  look  forward  to 
working  with  Senator  Levin  on  the  process  as  we  move  from  here 
through  the  remaining  steps  that  still  must  transpire  between  now 
and  ultimately  your  being  sworn  in  to  the  district  court.  We  wel- 
come you  today. 

We  will  dismiss  you  temporarily,  I  think,  just  so  we  can  let  Sen- 
ator Landrieu  have  an  opportunity  to  make  comments  with  respect 
to  Mr.  Lemelle. 

Senator  Levin,  did  you  want  to 

Senator  Levin.  Thank  you.  Just  one  brief  thing. 

Jackie  Tamow,  Art's  wife,  is  here.  I  know  that  he  will  be  intro- 
ducing her,  but  I  did  want  to  take  an  extra  second  just  to  add  my 
introduction.  She's  been  a  very,  very  big  part  of  Art's  success. 

Senator  Abraham.  We  welcome  you  as  well,  and  thank  you  both 
for  being  here.  As  I  said,  we  will  dismiss  you  temporarily  and  then 
call  you  back  up  in  just  a  moment  or  two. 

As  I  mentioned  earlier  when  Mr.  Lemelle  was  here  before — and 
I  will  ask  him  to  come  back  up — I  knew  that  Senator  Landrieu  was 
a  supporter  of  the  nomination  and  I  wasn't  sure  whether  you  were 
able  to  be  here,  but  knew  of  your  interest.  So  we  have  sort  of  set 
aside  the  opportunity  for  you,  either  in  person  or  in  writing,  to 
comment. 

We  welcome  you.  Senator,  for  the  purpose  of  making  your  com- 
ments about  the  nominee. 

STATEMENT  OF  HON.  MARY  L.  LANDRIEU,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  LOUISIANA 

Senator  Landrieu.  Thank  you,  Mr.  Chairman.  I  had  hoped  to  be 
here  with  my  senior  colleague,  who  I  understand  has  already  made 
comments  on  behalf  of  Judge  Lemelle,  and  I  apologize  for  being 
late.  But  as  a  cosponsor  of  a  bill  that  had  a  hearing  at  2  o'clock, 
I  was  slightly  delayed  and  got  over  here  as  quickly  as  I  could. 

Before  I  make  my  brief  remarks,  I  want  to  submit  for  the  record 
a  statement  by  Congressman  Bill  Jefferson,  who  joins  with  Senator 
Breaux  and  myself  in  his  strong  support  and  endorsement  and  rec- 
ommendation of  this  nominee.  For  the  record,  if  you  would  include 
this  in  the  record,  we  would  appreciate  it. 
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Senator  Abraham.  We  will  do  so. 

Senator  Landrieu.  He  couldn't  be  with  us  today,  but  is  most  cer- 
tainly here  in  spirit. 

I  want  to  welcome  Judge  Lemelle  and  his  wife,  Patricia,  Eind 
their  daughter,  Tricia,  who  is  here  for  this  special  occasion,  to  say 
how  proud  I  am  that  he  is  our  nominee  and  that  we  finally  had 
an  opportunity  for  hearing,  Mr.  Chairman.  I  thank  you  for  that  be- 
cause it  has  been  some  time  in  waiting  for  this  opportunity. 

It  is  most  fitting  that  an  individual  of  Judge  Lemelle's  high 
standards  and  eminent  qualifications  be  nominated  for  this  impor- 
tant position.  He  has  really  served  with  distinction  for  14  years  as 
a  magistrate  in  the  eastern  district.  To  his  credit,  and  as  testimony 
to  his  good  work,  he  was  reelected  unanimously  by  the  whole  court. 
So  he  has  worked  already  with  the  judges  on  that  court  and  has 
very  strong  support  from  them. 

He  is  a  graduate  of  Loyola  University,  which  is  close  to  my  heart, 
although  I  didn't  graduate  from  there,  but  everyone  else  in  my 
family.  Judge,  did,  so  we  keep  up  with  the  Loyola  graduates,  in 
which  he  had  distinguished  achievements  in  the  area  of  family  law 
and  tort  law. 

He  went  on  for  a  program  of  trial  attorneys  at  the  Hasting  Col- 
lege of  Advocacy  in  San  Francisco,  CA.  He  has,  overall,  achieved 
a  great  deal  in  terms  of  his  service  to  the  community,  both  in  the 
sector  of  the  practice  of  law  and  in  general  community  service, 
which  is  important. 

Mr.  Chairman,  for  the  sake  of  time,  because  I  know  the  nominees 
want  to  testify  themselves,  I'm  going  to  submit  the  rest  of  the 
statement  for  the  record.  But  I  want  to  just  say  how  proud  I  am 
to  be  here  to  support  him,  and  know  that  the  rest  of  the  hearings 
will  go  smoothly  and  that  you  will  find  him  an  outstanding  can- 
didate for  your  review. 

[The  prepared  statements  of  Senator  Landrieu  and  Representa- 
tive Jefferson  follow:] 

Prepared  Statement  of  Senator  Mary  L.  Landrieu 

Mr.  Chairman  and  members  of  the  committee:  I  am  very  pleased  to  offer  my 
strong  support  to  the  nomination  of  Ivan  Lemelle,  of  New  Orleans,  Louisiana,  nomi- 
nee to  the  United  States  District  Court  for  the  Eastern  District  of  Louisiana. 

It  is  most  fitting  that  an  individugd  of  Judge  Lemelle's  high  standards  and  emi- 
nent qualifications  be  nominated  for  this  very  important  position. 

Ivan  Lemelle  comes  to  the  committee  with  impressive  credentials,  having  served 
since  1984  as  a  United  States  Magistrate  for  the  Eastern  District  of  Loviisiana.  Dur- 
ing this  period,  he  has  personified  judicial  excellence  while  handling  a  diverse  case- 
load. His  impressive  record  as  a  magistrate  is  evidenced  by  the  fact  that  he  was 
re-elected  to  a  second  term  by  the  unanimous  vote  of  his  peers.  His  distinguished 
fourteen  years  as  a  magistrate  will  serve  him  well  as  a  Federal  district  judge.  Judge 
Lemelle  is  a  1974  graduate  of  Loyola  University  School  of  Law.  While  at  Loyola, 
he  received  awards  for  achievements  in  family  law  and  tort  law.  In  addition,  he  is 
a  graduate  of  a  special  program  for  trial  attorneys  at  the  Hasting  College  of  Advo- 
cacy in  San  Francisco,  California. 

Judge  Lemelle  has  a  distinguished  career  in  law  and  public  service. 

Among  the  professional  organizations  to  which  Judge  Lemelle  holds  membership 
are  the  New  Orleans  Chapter  of  the  Federal  Bar  Association,  where  he  serves  on 
the  board  of  directors  and  the  National  Bar  Association,  where  he  serves  on  the  ju- 
dicial council.  Furthermore,  Judge  Lemelle  has  been  admitted  to  practice  before  the 
United  States  Supreme  Court  as  well  as  the  United  States  Fifth  Circuit. 

It  is  important  to  note  that  during  his  career.  Judge  Lemelle  has  also  served  with 
distinction  in  a  number  of  responsible  positions  outside  the  legal  profession.  He  has 
been  very  active  in  his  community  and  currently  serves  on  the  advisory  committee 
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for  the  Tulane  University  Medical  Center,  the  board  of  directors  for  the  Amistad  Re- 
search Center  and  he  is  a  member  of  the  Louis  A.  Martinet  Society  of  Greater  New 
Orleans,  Inc.  In  the  past,  Mr.  Lemelle  has  been  a  member  of  the  metropolitan  area 
committee  and  served  on  the  Advisory  Committee  for  the  New  Orleans  Jazz  &  Her- 
itage Foundation,  Inc.  In  1991,  he  received  the  Greater  New  Orleans  Martinet  Soci- 
ety's A.P.  Tureaud  Award  for  "outstanding  service  to  the  legal  profession,  untiring 
commitment  to  civil  rights,  and  dedication  to  community  involvement." 

Prior  to  serving  as  a  United  States  Magistrate  Judge,  Mr.  Lemelle  was  the  assist- 
ant attorney  general  for  the  Louisiana  Department  of  Justice  in  New  Orleans  from 
1980  to  1984  and  was  a  partner  with  the  law  firm  of  Douglas,  Nabonne,  Wilkerson 
and  Lemelle  in  New  Orleans  from  1977  to  1981. 

Judge  Lemelle  is  married  to  Patricia  Lemelle  and  has  three  children:  Christopher, 
Marc  and  Tricia.  His  wife,  Patricia  Waddell  Lemelle  and  his  youngest  child,  Tricia, 
are  in  attendance  today. 

I  have  found  Ivan  L.R.  Lemelle  to  be  very  professional  and  competent  as  a  judge 
and  community  leader.  Moreover,  I  am  confident  he  possesses  the  necessary  judicial 
temperament  to  serve  on  the  United  States  District  Court  for  the  Eastern  District 
of  Louisiana. 

In  sum,  I  believe  that  Mr.  Lemelle  possesses  the  integrity,  appropriate  demeanor 
and  aptitude  for  legal  scholarship  that  will  enable  him  to  serve  well  and  with  dis- 
tinction if  he  is  confirmed. 

Mr.  Chairman,  Ivan  L.R.  Lemelle  is  imminently  qualified  to  serve  as  a  judge  to 
the  United  States  District  Court  for  the  Eastern  District  of  Louisiana  and  I  strongly 
urge  the  committee  to  act  favorably  on  his  nomination. 


Prepared  Statement  of  Congressman  William  Jefferson 

Mr.  Chairman  and  members  of  the  committee,  I  am  honored  to  submit  a  state- 
ment for  the  record  in  support  of  Judge  Ivan  Lemelle  for  the  U.S.  District  Court 
for  the  Eastern  District  of  Louisiana. 

I  regret  that  I  am  unable  to  be  here  with  my  Louisiana  colleagues  to  personally 
present  Judge  Lemelle  to  the  committee.  I  am  currently  accompanying  President 
Clinton  on  his  historic  trip  to  Africa.  I  share  in  my  colleagues'  kind  words  about 
Judge  Lemelle  and  strongly  believe  that  he  will  be  an  excellent  addition  to  the 
court. 

I  applaud  President  Clinton  for  nominating  Judge  LemeUe.  With  his  hard  work, 
dedication  and  fairness.  Judge  Lemelle  will  continue  in  the  tradition  of  some  of  the 
outstanding  jurists  that  have  served  on  the  District  Court  in  New  Orleans. 

Judge  Lemelle  will  bring  diversity  and  an  extensive  legal  background  and  experi- 
ence to  the  covirt.  His  experience  as  a  U.S.  Magistrate  and  assistant  state  attorney 
general's  office,  in  addition  to  his  other  legal  experience,  gives  him  a  unique  ability 
to  understand  and  handle  the  complex  legal  issues  that  will  come  before  this  court. 

Judge  Lemelle  is  also  very  active  in  the  local  and  legal  community  in  New  Orle- 
ans. He  serves  as  a  mentor  to  many  young  law  students  and  attorneys  who  seek 
his  guidance  and  advice  on  issues  affecting  their  careers  and  legal  practice. 

For  these  reasons,  I  strongly  urge  this  committee  to  recommend  Judge  Ivan 
Lemelle  to  the  full  Senate  for  confirmation  to  the  U.S.  District  Court  for  the  Eastern 
District  of  Louisiana.  He  will  be  an  outstanding  member  of  this  court. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  submit  this  statement  to  the  com- 
mittee. Thank  you. 

Senator  Abraham.  Senator,  thank  you  very  much  for  coming 
over.  We  appreciate  it  very  much. 

At  this  point  we  will  call  all  four  of  the  nominees  forward  for 
purposes  of  being  sworn  in,  and  for  purposes  of  providing  their  tes- 
timony. 

Please,  if  you  would,  raise  your  right  hand.  Will  the  testimony 
you  give  today  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God? 

[Panel  answers  affirmatively.] 

Please  be  seated. 

Let  me  just  make  a  general  comment  here.  I  mentioned  earlier 
in  my  comments  to  family  and  friends  in  attendance,  and  having 
had  a  number  of  friends  go  through  the  process  of  judicial  nomina- 
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tions,  I  actually  know  very  much  first  hand  that  oftentimes  the 
stress  and  pressure  of  these  types  of  things  is  greater  on  the  people 
closest  to  the  nominee,  or  even  greater  than  on  the  nominees  them- 
selves, because  it's  sometimes  a  protracted  process  and  is  often  a 
very  complicated  and  sometimes,  unhappily,  it  becomes  a  process 
that  is  somewhat  invasive. 

For  that  reason,  I  just  wanted  to  express  to  all  of  you  who  have 
come  today  on  behalf  of  these  nominees  our  welcome  and  our  ap- 
preciation. I'm  sure  all  of  them  are  greatly  appreciative  of  the  sup- 
port they  have  received  from  their  loved  ones  and  their  friends.  For 
that  reason,  I  would  suggest  that  we  normally  limit  opening  state- 
ments here  to  about  5  minutes,  but  don't  hesitate  to  take  whatever 
time  is  necessary  to  introduce  and  comment  on  the  folks  who  have 
joined  you  here  today.  That  won't  be  counted  toward  any  limits 
here  because  we  do  want  to  acknowledge  the  people  who  have 
taken  the  extra  time  and  who  mean  special  things  to  each  of  you 
to  be  here  today. 

We  will  start  with  you,  Mr.  Lemelle.  Welcome. 

TESTIMONY  OF  HON.  IVAN  L.R.  LEMELLE  OF  LOUISIANA,  TO 
BE  U.S.  DISTRICT  JUDGE  FOR  THE  EASTERN  DISTRICT  OF 
LOUISIANA 

Judge  Lemelle.  Thank  you,  Mr.  Chairman.  It's  an  honor  and  a 
pleasure  to  be  here. 

First  of  all,  my  family  is  present,  my  wife,  Pat  and  my  daughter, 
Tricia,  along  with  members  of  my  staff.  My  administrative  assist- 
ant. Flay  Metoyer,  my  law  clerks  Karl  Connor  as  well  as  Leanne 
Saloom-Howell. 

I  am  surprised  and  glad  to  also  see  here  present  Judge  Deborah 
Robinson  from  the  D.C.  Federal  Court,  along  with  Tom  Hnatowski 
from  the  Administrative  Office  for  the  Courts,  who  is  our  director 
of  the  magistrates  division.  I  am  glad  to  have  Tom  present,  as  well. 
I'm  not  certain  if  he's  scheduled  to  be  here,  but  I'm  glad  that  he's 
here. 

With  that,  Senator,  that's  the  end  of  my  statement.  Thank  you. 

Senator  Abraham.  Would  you  like  to  make  any  further  state- 
ment? 

Judge  Lemelle.  No,  Mr.  Chairman.  Other  than  thank  you  for 
having  this  hearing. 

Senator  Abraham.  Mr.  Matz. 

TESTIMONY  OF  A.  HOWARD  MATZ,  OF  CALIFORNIA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  CENTRAL  DISTRICT  OF  CALIFOR- 
NIA 

Mr.  Matz.  Mr.  Chairman,  I  would  like  to  thank  you  for  chairing 
this  hearing  this  afternoon.  I  would  like  to  thank  the  committee  for 
granting  me  the  opportunity  to  attend  the  hearing  at  this  time. 

Senator  Boxer  already  introduced  my  wonderful  family,  but  I 
have  two  friends,  long-lasting  friends,  one  here  from  Boston,  Tom 
Mela,  and  Ellen  Rubenstein  Botts,  and  I  would  like  to  acknowledge 
their  presence  also. 

Senator  Abraham.  If  they  would  stand,  we  would  welcome  them 
here  to  the  Senate  today. 
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Mr.  Matz.  May  I  also  add,  Mr.  Chairman,  that  my  in-laws,  with 
whom  I  am  very  close,  and  have  been  for  more  than  30  years,  could 
not  attend  from  California.  I  know  they're  here  in  spirit  and  would 
wish  they  could  arrive  and  travel.  The  same  is  true  with  my  sister, 
Diane.  I  appreciate  their  support  and  that  of  my  friends  who  could 
not  be  here. 

Senator  ABRAHAM.  Would  you  care  to  make  any  additional  com- 
ments? 

Mr.  Matz.  Not  in  addition  to  those  comments,  Mr.  Chairman. 

Senator  Abraham.  Everybody  has  figured  out  that  with  as  few 
a  number  of  Senators  here  as  there  is,  it  probably  makes  sense  to 
move  quickly. 

Judge  Steeh,  welcome. 

TESTIMONY  OF  HON.  GEORGE  CARAM  STEEH  HI,  OF  MICHI- 
GAN, TO  BE  U.S.  DISTRICT  JUDGE  FOR  THE  EASTERN  DIS- 
TRICT OF  MICHIGAN 

Judge  Steeh.  Thank  you.  Again,  I  would  like  to  thank  you  for 
chairing  the  meeting  this  afternoon,  Mr.  Chairman. 

I  would  like  to  introduce  my  family  and  friends  who  have  come, 
and  I  think  that  will  probably  consume  the  5  minutes  that  we  envi- 
sion. 

If  I  may,  beginning  in  the  first  row  here,  my  fiancee,  Deborah 
Servitto;  my  dad,  George  Steeh;  my  brother,  Bob  Steeh,  one  of  the 
five  of  us,  and  his  son,  my  nephew,  Ryan.  Behind  them  is  my  court 
clerk,  Betty  Grader;  my  court  reporter,  Harold  Henry;  the  prosecu- 
tor currently  assigned  to  my  court,  Deana  Keller;  and  my  secretary 
at  the  court,  Josephine  Pellegram. 

In  the  next  row,  starting  at  the  other  side,  my  secretary  of  many 
years  in  private  practice,  before  I  assumed  the  bench,  who  is  now 
retired,  Wilma  Wangelin,  and  her  sister,  Judy  Essig,  who  is  on  the 
other  side,  accompanied  by  her  husband,  Tom  Essig,  both  of  whom 
are  from  Mount  Clemens  but  who  currently  reside  in  Baltimore. 

All  the  others  dropped  ever^hing  at  the  last  moment  to  travel 
here  from  Michigan,  and  I'm  really  flattered  and  overwhelmed  by 
their  interest  in  coming  to  these  hearings. 

Senator  ABRAHAM.  We  welcome  you  all,  and  as  I  said  earlier,  I 
know,  speaking  for  both  Senator  Levin  and  myself,  we  appreciate 
both  the  nominees  we  have  here  today,  as  well  as  all  of  you  who 
have  come  down  to  be  part  of  this. 

Do  you  wish  to  make  any  other  statements?  You  may  or 

Judge  Steeh.  No,  not  at  this  time.  Thank  you. 

Senator  Abraham.  Mr.  Tarnow,  we  will  turn  to  you  for  comments 
or  introductions. 

TESTIMONY  OF  ARTHUR  J.  TARNOW  OF  MICHIGAN,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  EASTERN  DISTRICT  OF  MICHIGAN 

Mr.  Tarnow.  Thank  you,  Mr.  Chairman.  Again,  thank  you  for 
the  hearings. 

I  am  pleased  to  introduce  my  wife,  Jackie,  who  as  Senator  Levin 
indicated  has  been  of  huge  support,  and  my  friends,  the  Meizlish 
family.  Dr.  Aida  Meizlish  and  her  husband,  Sheldon,  and  their  son 
Louis.  And  my  neighbor  and  office-mate,  Jim  Krogsrud,  who  has 
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made  the  trip  from  Detroit.  As  to  any  other  statement,  I  will  waive 
that.  Thank  you. 

QUESTIONING  BY  SENATOR  ABRAHAM 

Senator  Abraham.  Very  well. 

I  will  say  this.  I  have  no  particular  insight  as  to  why  I  am  the 
only  member  of  the  Senate  who  is  here  today,  but  it's  probably  a 
testament  to  the  four  of  you  because  normally,  if  there  are  highly 
controversial  nominees,  the  place  is  filled,  as  you  can  imagine.  So 
it  probably  suggests  that  each  of  you  are  regarded  on  both  sides  of 
the  aisle  in  a  very  positive  way. 

I  have  just  a  couple  of  questions,  and  I  may  be  submitting  some 
additional  questions  in  writing.  The  other  part  of  the  process  is 
that  any  of  the  members  of  the  Judiciary  Committee  may  submit 
questions  in  writing,  so  you  probably  should  expect  to  get  a  few  as 
a  result  of  today's  hearing,  although  I  can't  estimate  at  this  point 
how  many  that  will  be. 

One  of  the  things  that  I  think  helps  us  to  get  a  sense  of  the 
thinking  and  the  qualifications  for  people  for  the  District  bench  is 
their  insights  into  and  appreciation  of  past  decisions  by  the  courts 
and  the  Federal  system,  to  which  they  obviously  have  to  adhere. 
We  recognize  that  in  some  instances  all  of  us  look  upon  decisions 
at  the  Supreme  Court  level  as  ones  decided  rightly,  and  sometimes 
we  find  or  think  to  ourselves  that  they  represent  the  very  best  deci- 
sions, and  sometimes  we  think  they  may  have  been  decided  wrong- 
ly and  think  they  should  have  come  out  another  way. 

What  I  would  like  to  ask  each  of  you — and  we'll  start  with  you, 
Mr.  Lemelle — is,  if  you  could,  without  going  all  the  way  back  to 
Marbury  v.  Madison,  but  maybe  go  back  over  the  last,  say,  20  to 
25  years,  if  you  could  give  your  sense,  over  that  timeframe  at  least, 
what  constitutes  a  decision  that  you  strongly  agree  with  and 
thought  was  very  well  decided,  and  one  that  over  that  timeframe 
you  feel  was  decided  the  wrong  way,  and  if  so,  why.  I'll  be  asking 
all  of  you  that,  so  those  of  you  from  Michigan  get  the  big  advantage 
here  of  having  a  few  minutes  to  think  about  it.  [Laughter.] 

I'm  not  going  to  hold  everybody  to  a  standard  of  limiting  the 
amount  of  duplication  as  we  go  along,  but  we'll  put  Mr,  Lemelle  on 
the  spot  first. 

Judge  Lemelle.  Thank  you,  Mr.  Chairman.  I've  been  there  be- 
fore, on  the  spot,  and  I  appreciate  the  opportunity. 

I  would  imagine  what  is  more  dear  to  my  heart  than  anything 
else  has  been  the  upholding  of  the  constitutionality  of  certain  laws 
dealing  with  prison  litigation,  as  well  as  upholding  of  the  constitu- 
tionality of  laws  dealing  with  habeas  corpus.  Congress  made  an  at- 
tempt to  make  reforms  in  those  areas  in  the  past  few  years.  It's 
dear  to  my  heart,  obviously,  because  those  are  two  of  the  most  im- 
portant areas  as  a  magistrate  judge  that  I've  had  to  deal  with  since 
1984.  Courts  upholding  the  constitutionality  of  those  laws  has 
made  my  job  easier.  I  think  those  come  foremost  in  my  mind. 

Senator  Abraham.  With  respect  to  decisions  that  you  have  found, 
in  your  mind,  to  be  wrongly  decided  and  perhaps  made  it  more  dif- 
ficult, in  your  mind,  or  where  you  feel  the  Court  may  have  erred 
in  its  decision? 
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Judge  Lemelle.  Well,  I  also  sit  in  determining  pre-trial  discov- 
ery issues,  and  as  you  know,  that's  a  matter  of  wide  discretion.  Our 
district  judges  sit  in  review  of  our  rulings  on  discovery  motions, 
and  every  now  and  then,  if  I'm  reversed  on  any  such  ruling — or 
"modified"  is  usually  what  has  occurred  in  my  past — I  make  it  a 
point  to  talk  to  the  district  judge  about  what  you  would  have  done 
differently. 

Nothing  really  comes  to  mind  in  terms  of  that.  I  feel  that,  again, 
this  is  something  internal  within  our  court.  Different  district 
judges  use  discovery  rules  differently,  and  it's  always  a  topic  of  dis- 
cussion. That's  the  point  I  want  to  make. 

Senator  Abraham.  How  about  at  the  Supreme  Court  level?  I'm 
tr3dng  to  get  a  sense  of  how  you  all  view  that  Court  and  some  of 
the  issues  it  has  taken  up  over  the  last  quarter  century.  Are  there 
any  particular  decisions  in  that  context?  That's  really  what  I  was 
kind  of  trying  to  get  at — where  you  think  the  Court  had  done  a 
particularly  good  job,  or  where  you  seriously  are  concerned  about 
the  decisions  of  the  Supreme  Court. 

Judge  Lemelle.  I  think  the  Supreme  Court,  as  in  courts  in  hot 
times,  has  to  deal  with  a  number  of  topics,  both  in  terms  of  the 
law,  as  well  as  in  terms  of  public  perception.  And  I  do  not  know 
of  any  that  would  stand  out  as  one  that  I  would  necessarily  criti- 
cize or  disagree  with.  I  think  that  appl3dng  the  precedent  that  they 
set  forth  is  one  that  we  look  to  in  trying  to  determine  what  guide- 
lines they  wish  the  lower  courts  to  follow. 

Sometimes  that  could  be  difficult  depending  upon  the  area  of  the 
law.  In  other  areas,  like  discovery  issues,  for  instance,  it  is  not  that 
difficult  to  perceive. 

Senator  Abraham.  Mr.  Matz,  let  me  ask  you,  are  there  any  par- 
ticular Supreme  Court  rulings  over  the  last,  say,  20  to  25  years, 
with  which  you  feel  particularly  strongly  one  way  or  the  other  in 
terms  of  best,  worst?  How  would  you  comment  on  that? 

Mr.  Matz.  I  think  it  would  be  hard  to  characterize  one  decision 
as  the  best.  But  one  that  I  think  is  very  important  and  I  think 
beautifully  reasoned  and  written  is  MLB  v.  SEJ,  which  was  a  deci- 
sion of  Justice  Ginsburg,  I  believe  in  the  1996  term,  which  held 
that  the  access  to  an  Appellate  Court  of  a  parent  whose  custody 
rights  were  terminated  cannot  be  conditioned  upon  the  capacity  to 
pay. 

And  I  think  that  is  a  very  important  decision  because  it  upholds 
the  importance  of  the  legal  system  and  it  reinforces  the  principle 
that  the  legal  system  should  be  available  to  all  Americans,  should 
not  be  deprived  for  people  who  lack  the  capacity  to  pay  the  filing 
fees.  Particularly  when  issues  of  great  importance  such  as  family 
relationships  are  at  stake. 

It  is  a  decision  that  I  admire.  It  is  not  one  that  raised  momen- 
tous issues  of  public  policy  unless  one  concludes  that  the  legal  sys- 
tem, itself,  is  so  central  to  the  strength  of  our  democracy  and  that 
is  my  view.  So,  it  is  a  decision  I  greatly  admire. 

I  will  try  to  answer  the  other  part  of  your  question  because  you 
have  asked  it.  I  think  that  a  decision  that  troubles  me,  not  so  much 
because  of  its  reasoning  but  because  it  has  created  so  much  dif- 
ficulty in  its  enforcement,  is  the  Buckley  v.  Valeo  decision,  which 
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equates  free  speech  or  deals  with  the  issue  of  free  speech  in  the 
realm  of  campaign  financing  and  campaign  contributions. 

Those  are  thorny,  tangled  issues.  I  do  not  fault  the  content  of  ei- 
ther the  majority  or  the  minority  opinions  in  that  case  but  I  think 
it  is  illustrative  of  the  difficulty  in  judging  because  it  is  hard  to  an- 
ticipate the  consequences  in  the  implementation  of  any  given  deci- 
sion. 

Senator  Abraham.  Mr.  Steeh,  the  same  question,  please? 

I  think  I  should  probably  qualify  it  because  I  think  Mr.  Matz  has 
done  it  in  a  nice  way  here,  to  not  necessarily  best  and  worst,  but 
ones  with  which  you  have  some  strong  sense  of  rightly  decided  and 
ones  which  you  feel  were  perhaps  decided  wrongly.  Any  come  to 
mind? 

Judge  Steeh.  Well,  within  the  last  25  years,  if  I  am  limited  to 
the  last  25  years,  I  think  I  would  identify  the  Dauber  decision  as 
one  that  is  especially  well-reasoned  and  important  in  a  litigation 
context  establishing  for  the  courts  its  gatekeeping  responsibilities 
in  relation  to  expert  testimony.  And  it  seems  to  me  that  it  allows 
for  an  expeditious  and  streamlined  trial  procedure  that  is  of  benefit 
to  the  trial  courts  and  does  not  impair  the  ability  of  the  litigants 
to  successfully  present  their  positions.  Before  that.  Brown  v.  Board 
of  Education,  I  think  was  an  important  and  positive  addition  to  our 
law. 

In  terms  of  the  worst  cases,  I  might  have  to  go  back  a  little  far- 
ther. I  think  Lochner  v.  New  York  is  a  decision  that  was  wrongly 
decided,  injecting  far  too  much  of  the  judges'  personal  philosophies 
and  policy  inclinations  into  the  conclusions  rather  than  limiting 
themselves  to  a  fair  interpretation  of  the  Constitution  in  that  case. 

Senator  Abraham.  Mr.  Tamow. 

Mr.  Tarnow.  For  the  favorite,  I  think  Meyer  v.  City  of  Chicago, 
which  allowed  indigent  folks  to  get  transcripts  of  misdemeanor  and 
felony  files  has  been  very  important  to  make  sure  that  all  of  our 
citizens  have  access  to  the  appellate  process  and  to  our  courts. 

In  terms  of  the  least  favorite,  recently  and  keep  in  mind  that  I 
am  a  general  defense  attorney,  the  Rohinette  decision  which  over- 
ruled an  Ohio  court  decision  that  said  that  the  citizen  who  was 
stopped  for  a  traffic  ticket  should  be  told  they  could  go  on  their 
way  if  and  when  the  traffic  ticket  was  issued  without  having  to — 
the  Supreme  Court  said  that,  the  U.S.  Supreme  Court  said  that  the 
police  did  not  have  to  tell  them  that  they  could  go  on  their  way  but 
rather  could  say,  now,  can  we  search  your  car,  even  though  the  citi- 
zen may  have  felt  that  they  had  no  choice,  that  was  consent. 

Senator  Abraham.  Thank  you.  We  have  been  joined  by  Senator 
Leahy,  who  is  the  ranking  member  on  the  committee,  from  Ver- 
mont. He  and  I  have  had  a  busy  day  already  working  together 
clarifying  the  exact  status  of  what  equals  a  Great  Lake.  So,  it  has 
been  one  in  which  we  have  spent  a  fair  amount  of  time  already 
teaming  up  on  matters. 

I  did  not  know  if  you  wanted  to  make  a  statement  or  just  ask 
questions? 

Senator  Leahy.  No.  I  think  we  did  so  well  on  the  floor,  Mr. 
Chairman,  that  probably  we  do  not  want  to  add  to  that. 

I  would  put  a  full  statement  in  the  record.  I  am  glad  to  see  Judge 
Steeh  again.  It  has  been  a  number  of  years  since  I  have  seen  him. 
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Judge  Steeh.  Thank  you,  Senator. 

Senator  Leahy.  I  will  put  my  full  statement  in  the  record  and 
Judge  Steeh  comes  from  an  area  with  a  beautiful  and  great  lake. 
[Laughter.] 

Senator  Leahy.  Actually  several.  I  was  doing  that  just  for  you, 
Mr.  Chairman. 

And,  no,  I  have  no  questions. 

[The  prepared  statement  of  Senator  Leahy  follows:] 

Prepared  Statement  of  Senator  Patrick  J.  Leahy,  a  U.S.  Senator  From  the 

State  of  Vermont 

The  Senate  is  falling  farther  and  farther  behind  the  pace  we  need  to  maintain 
to  make  a  difference  in  the  judicial  vacancies  crisis.  This  is  the  eighth  week  in  ses- 
sion and  the  Senate  is  at  barely  half  the  pace  it  set  in  the  last  nine  weeks  of  last 
year.  The  Senate  has  confirmed  only  12  judges  in  three  months.  We  continue  to  tol- 
erate more  than  80  vacancies  in  the  federal  courts  with  another  15  on  the  horizon — 
almost  one  in  10  judgeships  remains  unfilled  and  fi-om  the  looks  of  things  will  re- 
main unfilled  into  the  future. 

This  is  our  fourth  judicial  nominations  confirmation  hearing  this  year,  yet  the 
committee  has  reported  only  11  nominations  to  the  Senate  to  date.  I  hope  that  we 
will  report  the  seven  nominees  who  have  had  hearings  but  not  yet  been  considered 
by  the  committee  when  we  meet  later  this  week. 

Unfortunately  today  we  wiU  not  hear  from  any  of  11  nominees  for  the  Courts  of 
Appeals  around  the  country.  I  regret  this  lost  opportunity  because  there  are  cur- 
rently three  nominees  to  the  Second  Circuit  pending  before  the  committee.  In  addi- 
tion, there  are  four  nominees  for  vacancies  on  the  Ninth  Circuit  pending  before  the 
committee  and  a  nominee  to  the  longstanding  vacancy  on  the  Sixth  Circviit  who  are 
all  in  need  of  a  hearing. 

With  so  many  Court  of  Appeals  nominees  pending  before  the  committee,  I  am  sure 
it  is  disappointing  to  them,  as  it  is  to  me,  that  none  were  included  today. 

We  do  have  four  nominees  to  district  courts  in  Louisiana,  California  and  Michi- 
gan. For  that  I  am  gratefiil.  I  also  want  to  thank  the  Senator  from  Michigan  for 
his  commitment  to  chair  this  hearing  and  to  commend  all  of  the  Senators  who  have 
sent  statements  and  those  who  are  attending  this  hearing  today  to  support  these 
nominees. 

Judge  Lemelle's  nomination  has  been  pending  over  a  year  without  a  hearing. 
When  the  Chief  Judge  of  the  Eastern  District  of  Louisiana  testified  in  May  1996 
that  the  vacancies  on  that  court  shovild  not  be  filled,  it  put  this  nomination  on  hold. 
I  only  wish  that  when  the  Chief  Justice  of  the  United  States  says  that  we  need  more 
judges,  and  when  chief  judges  in  other  districts  and  circuits  say  that  they  need  their 
vacancies  fiUed  without  further  delay,  we  would  listen  to  them. 

I  understand  that  Judge  Sear  has  recently  written  a  letter  to  Senator  Breaux  that 
reports  that  his  court  now  unanimously  votes  to  fill  the  two  vacancies  in  that  dis- 
trict. I  know  that  as  a  Magistrate,  Judge  Ivan  Lemelle  has  already  contributed  to 
the  administration  of  justice  in  that  district.  It  is  high  time  to  provide  him  the  op- 
portunity to  contribute  more  fiilly  to  handling  the  district's  caseload. 

I  see  us  moving  forward  with  at  least  two  of  the  three  nominees  for  vacancies  on 
the  District  Court  for  the  Eastern  District  of  Michigan.  Judge  Steeh  and  Mr. 
Tamow  can  help  that  district  and  the  people  of  eastern  Michigan. 

I  am  always  glad  to  see  us  moving  forward  with  another  qualified  nominee  to  fill 
one  of  the  vacancies  in  California.  Mr.  Matz  appears  well  qualified  for  this  position 
and  has  received  strong,  bipartisan  support.  He  wiU  be  the  third  nominee  confirmed 
by  the  Senate  to  the  Central  District  of  California  this  year,  which  follows  two  years 
of  delay  in  the  confirmation  of  Margaret  Morrow  to  that  coiul. 

When  we  complete  this  hearing  record,  the  committee  will  have  a  total  of  11  addi- 
tional nominees  to  federal  court  vacancies  ready  for  committee  consideration  and  for 
reporting  to  the  Senate.  If  the  committee  would  report  them  promptly  and  the  Sen- 
ate Republican  leadership  woxild  allow  the  Senate  to  consider  the  six  nominations 
already  pending  on  the  Senate  calendar  and  these  11  additional  nominees,  we  could 
reach  the  pace  that  the  Senate  achieved  at  the  end  of  the  last  session.  I  started  this 
year  challenging  the  Senate  to  maintain  that  pace  and  make  a  difference.  We  can 
stiU  achieve  that  goal  if  we  work  together  over  the  days  remaining  to  us  before  the 
upcoming  recess  and  confirm  these  17  judges. 

The  Chief  Justice  of  the  United  States  Supreme  Court  has  called  the  rising  num- 
ber of  vacancies  "the  most  immediate  problem  we  face  in  the  federal  judiciary."  I 
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have  urged  those  who  have  been  stalling  the  consideration  of  the  President's  judicial 
nominations  to  reconsider  and  to  work  with  us  to  have  the  Judiciary  Committee  and 
the  Senate  fulfill  its  constitutional  responsibility. 

Those  who  delay  or  prevent  the  filling  of  these  vacancies  must  understand  that 
they  are  delaying  or  preventing  the  administration  of  justice.  Courts  cannot  try 
cases,  incarcerate  the  guilty  or  resolve  civil  disputes  without  judges. 

Yesterday  the  Senate  Republican  Leader  indicated  that  he  regretted  confirming 
too  many  federal  judges.  I  strongly  disagree.  I  realize  that  there  are  no  vacancies 
on  the  federal  bench  in  Mississippi,  but  there  are  numerous,  longstanding  vacancies 
in  other  places,  vacancies  that  are  harming  the  federal  administration  of  justice. 
The  people  and  businesses  in  these  areas  do  need  additional  federal  judges.  Indeed 
the  Judicial  Conference  of  the  United  States  recommends  that  in  addition  to  filing 
the  81  current  vacancies.  Congress  should  authorize  55  additional  judgeships 
throughout  the  country,  as  set  forth  in  S.  678,  the  Federal  Judgeship  Act  that  I  in- 
troduced last  May.  There  is  a  clamor  for  us  to  fill  these  vacancies  and  there  is  harm 
by  the  Senate's  delay  and  failure  to  do  so. 

The  Chief  Justice  of  the  United  States  Supreme  Court  pointedly  declared  in  his 
1997  Year  End  Report:  "Vacancies  cannot  remain  at  such  high  levels  indefinitely 
without  eroding  the  quality  of  justice  that  traditionally  has  been  associated  with  the 
federal  judiciary."  Must  we  wait  for  the  administration  of  justice  to  break  down  be- 
fore the  Senate  will  take  this  crisis  seriously  and  act  on  the  40  judicial  nominees 
pending  before  us?  I  hope  not. 

I  trust  that  the  committee  will  proceed  promptly  to  report  these  four  fine  nomi- 
nees to  the  Senate  and  that  the  Senate  wUl  proceed  to  consider  and  confirm  these 
nominees  without  delay. 

Senator  Abraham.  Why  do  I  not  just  do  the  following?  Let  me 
just  ask  one  or  two  more  general  questions. 

Mr.  Matz,  one  of  the  pieces  which  were  submitted  to  us  was  an 
article  entitled,  "Lawyers  on  the  Attack,"  which  you  are  an  author 
of,  in  which  you  talked  about  what  you  characterize  as  disturbing 
developments:  In  the  practice  of  the  criminal  law,  the  increasing 
tendency  of  both  sides  to  interfere  with  opposing  counsel's  rep- 
resentation of  clients. 

And  I  wonder  if  you  could  just  maybe  amplify  for  us  based  on 
your  experience,  obviously,  on  both  sides  of  the  representation 
issue  here,  having  been  on  the  prosecution  side  as  well  as  on  the 
defense  side.  What  suggestions  do  you  have  for  us?  Do  you  think 
this  is  a  fairly  balanced  problem,  but  a  problem  where  there  are 
excesses  on  each  side  that  we  have  to  contend  with?  And,  if  so,  how 
you  might  advise  us  to  proceed,  not  necessarily  as  Congress,  but 
just  as  we  address  the  civil  and  criminal  justice  system? 

Mr.  Matz.  I  think  a  beneficial  way  to  proceed  is  to  consider  this 
to  be  a  professional  problem  that  the  lawyers  in  the  profession 
need  to  address  explicitly,  in  good  faith  and  with  a  fair  minded  at- 
titude. 

In  California  about  3  or  4  years  ago,  we  initiated  a  series  of  on- 
going dialogs  between  representatives  of  the  U.S.  attorney's  office 
and  active  practitioners  in  the  defense  bar  to  deal  with  issues  of 
either  perceived  ethical  concerns  or  other  issues  that  recur  on  a 
continuing  basis. 

It  has  been  very,  very  productive,  Mr.  Chairman,  and  I  think 
that  idea  and  the  calls  of  courts  around  the  country  for  greater  ci- 
vility among  lawyers,  for  respect  for  the  system,  for  a  presumption 
that  the  advocate  on  the  other  side  is  doing  his  or  her  job  in  good 
faith  are  ways  to  deal  with  this  problem. 

Senator  i^^RAHAM.  Do  you  feel  that  the — and  I  will  try  to  ask 
this  in  a  way  that  goes  to  the  heart  of  your  article — ^but  do  you  see 
excesses  both  on  the  prosecution  as  well  as  on  the  defense  side  that 
need  to  be  addressed? 
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Mr.  Matz.  I  am  aware  of  excesses  that  occasionally  occur  and 
some  can  be  found  occasionally  on  the  prosecution  side,  sometimes 
on  the  defense  side.  I  do  not  think  it  is  characteristic  of  the  profes- 
sion but  it  is  significant  enough  to  warrant  attention  and  to  deal 
with  in  an  explicit  way. 

Senator  Abraham.  Mr.  Tamow,  have  you  had  that  same  percep- 
tion? Obviously,  you  work  primarily  on  the  criminal  defense  side, 
but  is  it  your  sense  that  this  is  an  area  we  need  to  examine? 

Mr.  Tarnow.  In  the  years  that  I  have  practiced  on  the  defense 
side,  I  would  agree  with  Mr.  Matz  that  it  is  a  rare  occasion  when 
you  get  the  media-driven  comments  from  either  side.  But  when  it 
does  happen  it  should  be  addressed.  I  think  the  bar  should  be  a 
little  bit  more  active  in  it.  We  have,  I  am  sure  you  are  aware  in 
Michigan,  one  of  two  loose  cannons  in  the  civil  area  who  are  facing 
bar  discipline.  It  is  something  that  I  am  not  sure  legislative  body 
or  a  judicial  body  can  address  as  well  as  the  State  bar. 

Senator  Abraham.  Judge  Steeh,  would  you  like  to  comment? 

Judge  Steeh.  Well,  I  think  there  has  been  a  general  decline  in 
civility  among  practicing  lawyers  and  a  decline  in  the  respect  for 
the  institutions  including,  not  just  the  judicial  institutions  but,  all 
of  our  institutions  that  is  reflected  by  that  decline  in  civility. 

It  is  important  for  judges,  I  believe,  to  insist  on  civil  practices 
among  the  lawyers  who  appear  in  our  courts 

Senator  Leahy.  Mr.  Chairman,  if  I  could  just  interrupt  on  that. 
I  want  to  underscore  what  the  witnesses  have  been  saying.  When 
I  was  first  practicing  law  and  then  as  a  prosecutor,  there  was  re- 
spect and  civility  shown  from  bar  to  each  other,  to  the  litigants, 
plaintiff,  defendant,  prosecutor,  the  respondent  and  the  courts.  And 
about  a  year  ago,  going  into  court,  even  in  our  State  where  it  is 
so  small  that  you  tend  to  know  everybody  and  you  really  are  not 
strangers  to  each  other  in  the  courtroom,  and  the  final  lack  of  civil- 
ity. 

And  I  know  for  that  that  one  of  the  people  confirmed  by  the  Sen- 
ate, now  the  chief  judge.  Federal  district  judge  in  Vermont,  Gar 
Murtha,  on  his  first  trial  there  as  a  district  judge,  the  lawyers 
started  at  each  other  and  the  gavel  came  down  and  he  said,  in  this 
courtroom  you  will  be  civil  to  each  other,  and  you  will  be  civil  to 
the  court  or  you  are  going  to  have  a  very  difficult  time  with  the 
court. 

That  word  went  around  the  bar  to  the  approval  of  a  lot  of  mem- 
bers of  the  bar.  A  lot  of  the  members  of  the  bar  said  that  they  were 
glad  to  see  a  judge  do  that. 

We  always  talk  about  judicial  temperament.  I  think  that  is  part 
of  judicial  temperament,  he  is  making  it  very  clear,  civility  is  going 
to  be  there  and  I  pass  that  on  for  whatever  encouragement  that 
might  be  to  the  four  gentlemen  here. 

Senator  Abraham.  Did  you  get  a  Federal  perspective  as  a  mag- 
istrate, Mr.  Lemelle?  What  are  your  thoughts  on  this  issue? 

Judge  Lemelle.  Mr.  Chairman,  throughout  my  years  not  only  in 
practice  but  also  on  the  Federal  bench  as  a  magistrate  judge,  I 
have  seen  a  change  in  the  perception  regarding  the  civility  or  lack 
of  professionalism  among  attorneys.  I  have  also  seen  criticism  of 
the  judiciary  from  members  of  the  bar  in  how  we  act  and  how  we 
are  perceived  on  the  bench. 


857 

And  I  am  happy  to  say  that  in  our  district,  the  Eastern  District 
of  Louisiana  we  have  a  very  good  bar,  we  have  a  very  good  bench 
and  in  that  regard  every  year  we  sponsor,  through  our  Federal  Bar 
Association,  a  symposium  on  ethics  and  professionalism.  We  bring 
in  distinguished  scholars,  judges,  jurists  from  throughout  the  coun- 
try. In  addition  to  that,  the  Louisiana  State  Bar  Association  has 
been  addressing  this  issue  and  I,  personally,  have  hope  and  still 
have  hope  that  the  system  will  improve  and  it  still  is  a  great  one. 

Senator  Abraham.  I  have  been  informed  we  have  a  vote  coming 
up  fairly  soon  in  the  Senate,  although  we  still  have  maybe  about 
15  minutes. 

I  have  a  few  questions,  as  I  indicted  that  I  may  put  forward  in 
writing.  I  also  think  some  of  the  other  members  who  could  not  be 
here  today  might.  I  am  not  sure  if  this  is  a  record,  but  I  think  it 
is  pretty  close  to  a  record  in  terms  of  the  duration  of  hearings.  I 
guess  it  is  a  testament  to  the  nominees 

Senator  Leahy.  I  was  going  to  say,  it  speaks  to  the  quality  of  the 
nominees. 

Senator  Abraham  [continuing].  That  they  have  generated  a  small 
turnout  here.  But  I  want  to  thank  each  of  you,  as  I  said  earlier  to 
your  family  and  friends  who  are  here,  I  want  to  congratulate  you 
on  the  nominations.  We  will,  obviously,  report  to  our  full  Judiciary 
Committee  on  the  tumultuous  nature  of  the  hearing  here  today — 
[laughter] — and  the  controversial  discussions  which  ensued. 

Senator  Leahy.  I  think,  Mr.  Chairman,  it  is  noteworthy  when 
you  get  about  seven  or  eight  members  here  and  somebody  comes 
in  and  they  go  oh-oh.  [Laughter.] 

Senator  ABRAHAM.  And  as  I  said,  obviously,  we  are  very  proud 
of  our  Michigan  nominees.  We  thank  all  of  you,  though,  for  what 
you  have  gone  through  to  this  point  and  look  forward  to  continuing 
the  process. 

This  hearing  is  adjourned. 

[Whereupon,  at  3:25  p.m.,  the  committee  was  adjourned.] 
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SUBMISSIONS  FOR  THE  RECORD 


SENATE  JUDICIARY  COMMITTEE  QUESTIONNAIRE 
T.       BIQgaAPHICAL    IMTORMXTIOM    (PUBLIC) 

Full  name  (include  any  former  names  used.) 

Ivan  L.  R.  Lemelle 

Address :  List  current  place  of  residence  and  office 
address (es) . 

Residence:     7009  Lake  Willow  Drive 

New  Orleans,  Louisiana  70126 

Office:        United  States  District  Covirt 

501  Magazine  Street,  Suite  B335 
New  Orleans,  Louisiana  70130 

Date  and  place  of  birth. 

June  29,  1950,  Opelousas,  Louisiana. 

Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).  List  spouse's  occupation,  employer's  name  emd  business 
address  (es) . 

Patricia  Waddell  -  Housewife;  retired  due  to  disability  in 
1981  from  Orleans  Parish  P\iblic  School  system  as  a  teacher. 

Education;  List  each  college  eind  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted. 

Xavier  University  of  Louisiana  (New  Orleans,  Louisiana) 
September  1967  to  May  1971,  accounting  major  with  minors  in 
business  administration  and  economics,  awarded  Bachelor  of 
Science  Degree  cum  laude  (with  honors)  May  1971. 

Loyola  University  of  the  South,  School  of  Law  (New  Orleans, 
Louisiana)  September  1971  to  May  1974,  awarded  Juris  Doctor 
Degree  May  1974 . 

Hastings  College  of  Advocacy  (San  Francisco,  California)  - 
Received  a  certificate  of  successful  cotipletion  of  a  two  week 
trial  advocacy  summer  course,  1977. 
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National  College  of  District  Attorneys  Association  (Houston, 
Texas)  -  Received  certificate  for  successful  completion  of  a 
one  week  advanced  prosecutor's  course  on  organized  crime,  1980 
in  New  Orleans,  Louisieina. 

Employment  Record;  List  (by  year)  all  business  or 
professional  coiTo^^tio'^S'  companies,  fijnns,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

Summer  1971  -  Summer  school  teacher  with  St.  Landry  Parish 
Public  Schools,  Opelousas,  Louisiana. 

Summer  1972  -  Legal  intern  assigned  to  neighborhood  office  of 
New  Orleans  Legal  Assistance  Corporation. 

1972  to  1983  -  Board  Member,  Community  Organization  for  Urban 
Politics. 

Law  Clerk  -  1972  to  July  1974  for: 

Honorable  Robert  F.  Collins 

Judge,  Magistrate  Section 

Orleans  Parish  Criminal  District  Court  -  New  Orleans, 

Louisiana. 

Summer  1973  -  Legal  intern  with  U.S.  Department  of  Defense 
assigned  to  Judge  Advocate  Generals  Corps,  U.S.  Fifth  Array, 
Fort  Sam  Houston,  San  Antonio,  Texas. 

Law  Clerk  -  July  1974  to  October  1974  for: 

Honorable  Harry  F.  Connick 

District  Attorney,  Parish  of  Orleans  -  New  Orleans, 

Louisiana. 

Assistant  District  Attorney  -  October  1974  to  January  1977 

with: 

Honorable  Harry  F.  Connick 

District  Attorney's  Office 

Parish  of  Orleans 

2700  Tulane  Avenue  (current  address:   619  South  White 

Street,  New  Orleans,  Louisiana)  New  Orleans,  Louisiana 

-2- 
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1975  to  1976  and  1991  to  1992  -  Lecturer  in  Business  Law  to 
junior  and  senior  year  students  at  Xavier  University  of 
Louisiana.         .... 

Associate  partner  -  January  1977  to  1981  with: 

Douglas,  Nabonne  &  Wilkerson  (firm  dissolved  after  1982) 

418  Common  Street 

New  Orleans,  Louisiana 

1975  to  1977  -  Vice  President  of  Board  of  Directors,  Youth 
Development  Association,  Inc. 

Assistant  City  Attorney  -  1977  to  1978  -  ;  •- =3 

(part-time  assignment  in  Traffic  Court)  with:        ' 
City  Attorney's  Office, 
New  Orleems,  Louisiana 

1977  to  1978  -  Lecturer  in  course  on  Evidence  taught  to  law 
enforcement  officers  and  pre -law  students  in  Loyola 
University's  Criminal  Justice  Program. 

1979  to  1981  -  Secretary,  Member  of  Executive  &  Judicial 
Selection  Committees,  Louis  A.  Martinet  Legal  Society  of 
Greater  New  Orleans,  Inc.  i 

Assistant  Attorney  General  -  August  1980  to'  October  1984 

Louisiana  Department  of  Justice 

Office  of  Attorney  General  .  7 ' 

234  Loyola  Avenue 

New  Orleans,  Louisiana  70112 

Summer  1981  -  Judge  Ad  Hoc  (appointed)  -  Municipal  Court  for 
the  City  of  New  Orleeins,  Section  "C";  presided  over  bond 
hearings,  pre-trial  motions  and  trials  for  charged  violations 
of  city  ordinances;  quasi  criminal  jurisdiction  over 
misdemeanor  offenses  and  housing  code  matters. 

1980  to  1981  -  Advisory  Board,  New  Orlecuis  Jazz  &  Heritage 
Foundat  ion ,  Inc . 

1982  -  Judge  Ad  Hoc  (appointed)  -  First  City  Court  for  the 
City  of  New  Orleems ,  Section  "A" ;  concurrent  civil 
jurisdiction  with  Civil  District  Court  in  cases  where  the 
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amoiint  in  dispute,  or  the  value  of  the  property  involved,  then 
did  not  exceed  three  thousand  dollars,  concurrent  civil 
jurisdiction  with  Civil  District  Court  in  eviction 
proceedings . 

1983  to  1984  -  Board  Member,  Industrial  Development  Board  for 
City  of  New  Orleans . 

1984  to  1986  -  President,  Sigma  Lambda  Chapter  of  Alpha  Phi 
Alpha  Fraternity,  Inc. 

1983  -  Judge  Ad  Hoc  (appointed)  First  City  Court  for  the  city 
of  New  Orleans  -  Sections  "A"  and  "C";  same  jurisdiction  as 
noted  previously. 

United  States  Magistrate  Judge  -  October  1984  to  present 
United  States  District  Court,  Eastern  District  of  Louisiana 
500  Camp  Street,  New  Orleans,  Louisiana. 

1990  to  Present  -  Advisory  Board,  DeLille  Inn  Senior 
Citizen's  Home  (operated  by  Sisters  of  the  Holy  Family  and 
Archdiocese  of  New  Orleans) 

1991  to  1996  -  Board  Member,  Louisiana  Center  for  Law  and 
Civic  Education. 

1992  to  1996  -  Board  Member,  Amistad  Research  Center,  Inc. 

1992  to  1996  -  Chancellor's  Advisory  Board,  Tulane  University 
Medical  Center. 

1994  to  Present  -  Board  Member,  Federal  Bar  Association,  New 
Orleans  Chapter. 

1995  to  1996  -  Member  of  Education  Committee  of  the  Louisiana 
Bar  Foiindation. 

1995  to  Present  -  Committee  Member,  Louisiana  Bar 
Association's  Comm\inity  Acton/ Involvement  Committee. 

Military  Service:  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 
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No. 


8.   Honors and  Awards :    List  any  scholarships,  fellowships, 

honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Alpha  Kappa  Mu  National  Honor  Society 
Alpha  Phi  Alpha  Scholarship  in  honor  of 

Dr.  Martin  Luther  King,  Jr. 
William  H.  Mitchell  Christian  Leadership  Award 
President,  Class  of  1971  Xavier  University  of  Louisiana 
Dean's  List  Xavier  University  of  Louisiana  (all  four  years  of 

attendance) 
Herbert  Lehmann  Scholarship  Award 
Certificates  of  Merit  from  Youth  Development  Association  for 

Volunteer  service 
NAACP  Scholarship  Award 

Earl  Warren  Legal  Training  Fiind  Scholarship 
Blue  Key  National  Honor  Society  1972 
Loyola  Law  Clinic  Program  Senior  Student  Practitioner 
Certificate  of  Excellence  for  highest  grade  in  Family  Law 
Received  second  highest  grade  for  Torts  Law 
Hastings  College  of  Advocacy  Scholarship  for  Trial  Advocacy 
:_       Seminar 

National  Alliance  of  Business  Award  for  wor}c  on  Youth 

Motivation  Task  Force 
Rabouin  Vocational  High  School  Americein  government  class  Award 

in  Spring  1989  for  volunteer  teaching 
City  of  New  Orleems  Certificate  of  Merit 
Federal  Magistrate  Judges  Secretaries'  Association  Award  in 

recognition  of  service  at  the  Second  Annual  Conference 
Orleans  Parish  School  Board  World  of  Work  Academy  Award  for 

service 
Loyola  University  School  of  Law  Award  for  volunteer  service 
A. P.  Tureaud  Award  for  Civil  Rights  from  Martinet  Legal 

Society,  Inc. 

9.  Bar  Associations ;  List  all  bar  associations,  legal  or 
judicial -related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 
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Federal  Magistrate  Judges  Association  (1986  Host  Committee, 
24th  Annual  Conference,  National  Council  of  U.S.  Magistrates) 

Louisiana  State  Bar  Association  (1984-85  -  .  Mandatory 
Continuing  Legal  Education  Program  Committee;  1995  to  Present 

-  President's  Community  Act ion/ involvement  Committee) 

National  Bar  Association  (1995  to  Present  -  National  Judicial 
Cotmcil ) 

Federal  Bar  Association  -  New  Orleans  Chapter  (1994  to  Present 

-  Member  of  Board  of  Directors  and  Chairman  of  Partnership  in 
Education  Project) 

New  Orleans  Bar  Association 

American  Bar  Association 

National  Association  of  Attorneys  General 

National  College  of  District  Attorneys 

Louis  A.  Martinet  Legal  Society  of  Greater  New  Orleans,  Inc.  - 
(1979  to  1981  Executive  Committee  and  Judicial  Selection 
Committee) 

St.  Thomas  More  Law  Club 

10.  Other  Memberships:  List  all  orgemizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies .  Please  list 
all  other  organizations  to  which  you  belong. 

Lobbying : 

Loyola  School  of  Law  Visiting  Committee  (University  lobbys 

public  bodies) 
Louisiana  State  Bar  Association' s  Community  Act ion/ Involvement 
Committee  (Bar  Association  lobbys  public  bodies) 
Federal  Magistrate  Judges  Association 

Other : 

St.  Maria  Goretti  Catholic  Church 

Equestrian  Order  of  Knights  of  the  Holy  Sepulchre 

MeUiresa  House  of  Retreats  (operated  by  the  Jesuits) 

-6- 
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11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  which  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Louisiana  Supreme  Court  -  October  1974; 
United  States  District  Court  for  the 

Eastern  District  of  Louisiana  -  March  1975; 
United  States  Court  of  Appeals  for  The  Fifth  Circuit  -  1983; 
United  States  Supreme  Court  -  1984. 

12.  Public  Writings:  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  cQsout  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

-"A  Man  Called  Okla",  Advocate .  Vol.  9,  No.  2  spring  Ed.  1996 
pub.  by  Federal  Bar  Association,  New  Orleans  Chapter. 

-"Discovery  Abuse  Revisited",  (1989)  [tinpublished 
outline/dissertation,  Tulane  Law  School  Continuing  Legal 
Education  Program  (CLE) ] . 

-"Federal  Pretrial  Discoveiry  and  Sanctions",  [unpublished 
outline/dissertation,  Loyola  University  School  of  Law 
Continuing  Legal  Education  Program  (CLE) ] . 

-"'Section  1983'  Actions  In  Federal  Court",  (1988) 
[xinpublished  outline/dissertation.  Martinet  Legal  Society, 
City  of  New  OrleeUis'  Law  Department;  euid  Loyola  University 
School  of  Law  Continuing  Legal  Education  Program  (CLE) ] . 

-"Cases  Applying  Daubert" , (1995) [unpublished 
outline/dissertation,  Loyola  University  School  of  Law 
Continuing  Legal  Education  Program  (CLE) ] . 
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-"Accessing  The  Persons  With  Authority" ,  (1995)  [unpiiblished 
outline/dissertation,  Loyola  University  School  of  Law 
Continuing  Legal  Education  Program  (CLE) ] . 

-In  Memoriam.  .  .Dean  Louis  Westerfield 42  Loy.  L.  Rev.  405, 

412,  (1996). 

-"Believe",  Commencement  address  at  the  Eleanor  McMain  Magnet 
School  Class  of  1991  graduating  ceremonies  (1991) . 

-"Xavier  Connections",  Main  address  at  the  Xavier  University 
Alumni  Banquet  (1994) . 

13.  Health;  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

Excellent  health. 
March  12,  1996. 

14.  Judicial  Office;  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

Summer  1981  -  Judge  Ad  Hoc  (appointed)  -  Municipal  Court  for 
the  City  of  New  Orleans,  Section  "C";  presided  over  bond 
hearings,  pre-trial  motions  and  trials  for  cliarged  violations 
of  city  ordinances;  quasi  criminal  jurisdiction  over 
misdemeanor  offenses  and  housing  code  matters. 

1982  -  Judge  Ad  Hoc  (appointed)  -  First  City  Court  for  the 
City  of  New  Orleans ,  Section  "A" ;  concurrent  civil 
JTirisdiction  with  Civil  District  Court  in  cases  where  the 
amount  in  dispute,  or  the  value  of  the  property  involved,  then 
did  not  exceed  three  thousand  dollars,  concurrent  civil 
jurisdiction  with  Civil  District  Court  in  eviction 
proceedings . 

1983  -  Judge  Ad  Hoc  (appointed)  First  City  Court  for  the  City 
of  New  OrleeUis  -  Sections  "A"  euid  "C" ;  same  jurisdiction  as 
noted  previously. 

October  1984  to  present  -  United  States  Magistrate  Judge, 
United  States  District  Court,  Eastern  District  of  Louisiana  - 
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(appointed)  -  Magistrate  Division  (1);  jurisdiction  of  U.S. 
Magistrate  Judges  is  derived  from  the  district  court  itself, 
delegated  by  statute  and  the  United  States  District  Judges  of 
the  court.  The  District  Judges  of  the  Eastern  District  of 
Louisieuia  appointed  and  reappointed  me  to  serve  and  perform 
the  full  range  of  duties  as  set  forth  in  the  Federal 
Magistrates  Act  of  1968,  as  amended  (28  USC  631  et  seq)  . 
Those  duties  generally  include  the  following:  hearing  and 
determining  non-case-dispositive  pretrial  matters,  such  as 
discovery  motions;  hearing  case-dispositive  motions,  such  as 
motions  for  summary  judgment  or  dismissal,  or  for  suppression 
of  evidence,  and  filing  findings  and  recommendations  on  such 
motions  to  the  district  judge;  reviewing  prisoner  litigation 
and  conducting  evidentisury  hearings  in  prisoner  cases;  seirv^ing 
as  special  master  in  complex  cases  under  Rule  53  of  the 
Federal  Rules  of  Civil  Procedures,  such  as  employment 
discrimination  cases  filed  under  Title  VII;  submitting 
findings  and  recommendations  in  social  security  cases; 
conducting  trials  in  federal  civil  cases  in  lieu  of  a  district 
judge  on  consent  of  parties  and  reference  from  the  court; 
issuing  arrest/search  warrants,  conducting  initial  appearance 
auid  detention  hearings  in  criminal  cases,  conducting  trials  of 
petty  offense  and  other  misdemeanor  cases;  and  any  additional 
duties  assigned  by  the  court  that  are  not  inconsistent  with 
the  Constitution  and  laws  of  the  United  States. 

15.  Citations ;  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
yotir  judgment  was  affirmed  with  significant  criticism  of  your 
substemtive  or  procedtiral  rulings;  eind  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions .  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

(See  attachments) 

(1)   1.    Guerra,    et  al   v.   National   Tea  Company,    et  al,    No. 
95-2071,  1996  WL  435459  (E.D.  La.,  July  31,  1996). 
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2.  FauBt  V.  Hilton  Hotels  Corp.,  et  al.,  No.  88-2640, 
1990  WL  50419  (E.D.La.,  Apr  18,  1990),  adopted, 
1990  WL  120615  (E.D.La.,  Aug  13,  1990). 

3.  St.  Paul  Fire  Ins.  Co.  v.  Abreo,  No!  85-5760, 
(E.D.La.,  May  19,  1988),  1988  WL  55415  (E.D.La.), 
aff'd,    884  F.2d  576  (5th  Cir.  1989). 

4.  Walker  v.  Sbalala,  No.  94-1207,  (E.D.La.,  May  23, 
1995),  1995  WL  317309  (E.D.La.),  adopted,  (E.D.  La. 
June  21,  1995)  . 

5.  Botnick  V.  Sbalala,  No.  94-0040,  (E.D.La.,  Mar  22, 
1995),  1995  WL  131073  (E.D.La.),  adopted,  (E.D.  La. 
April  20,  1995) . 

6.  Pontcbartrain  State  Bank  v.  Noel  Gilbert,  et  al.. 
No.  91-3072,  (E.D.La.,  Apr  1,  1983),  1993  WL  114495 

(E.D.La.),  aff'd,  9  F.3d  393  (5th  Cir.  1993). 

7.  Pogrue  v.  Sbalala,  No.  94-2575,  1995  WL  412358 
(E.D.La.,  Jul  11,  1995),  adopted,  1995  WL  505467 
(E.D.La.,  Aug  23,  1995). 

8.  Coar  v.  National  Union  Fire  Ins.  Co.,  No.  92-0357, 
(E.D.La.,  Feb  17,  1993),  aff'd,  19  F.3d  247  (5th 
Cir.  1994) . 

9.  Cbainbers  v.  Stalder,  No.  92-2356,  (E.D.La.,  Sep  14, 
1994),  amended,  (E.D.La.,  Oct  31,  1994),  affd,  62 
F.3d  396  (5th  Cir.  1995). 

10.  Ramos  V.  Sears,  Roebuck  &  Co.,  et  al..  No.  93-0557, 
(E.D.La.,  Feb  28,  1994),  1994  WL  71295  (E.D.La.). 

(2)  1.  Brancb-Hines  v.  Hebert,  et  al,  939  F.2d  1311  (5th 
Cir.  1991)  -  After  affirming  the  lower  court's 
decision  on  all  issues,  the  appellate  court 
reversed  the  decision  as  to  damages  for  back  wages 
and  emotional  distress  and  remanded  to  receive 
evidence  on  the  issue  of  emotional  distress  in  a 
race  discrimination  case.    The  court  noted  the 
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differences  In  remedies  between  federal  and  state 
laws  in  such  cases,  including  Louisiana ' s 
"differing  discrimination  statutes",  on  the 
treatment  of  general  or  emotional  distress  damages. 
On  remand,  the  parties  were  able  to  agree  on  an 
amicable  resolution  of  the  latter  damage  issue. 

2.  Carson  v.  Cox,  979  P. 2d  208  (5th  Cir.  1992) 
(unpublished  opinion)  -  ;^pellate  court  directed 
the  lower  court  to  reconsider  a  recent  Supreme 
Court  opinion  on  a  prisoner's  "liberty  interest  in 
avoiding  the  unwanted  administration  of  cuiti- 
psychotic  drugs".  On  remand,  the  parties  agreed  to 
con^romise  their  differences. 

3.  iTames  v.  Hyatt  Corp.  of  Delaware,  etc.,  et  al,  981 
F.2d  810  (5th  Cir.  1993)  -  After  reviewing  various 
insuTcUice  and  indemnity  agreements,  the  appellate 
court  determined,  inter  alia,  that  Schindler 
(escalator  contractor)  had  no  duty  to  defend  Hyatt 
in  a  claim  arising  from  em  escalator  malfiinction  in 
Hyatt ' s  hotel . 

4.  Relf  V.  Wal-Mart  Stores,  Inc..  49  F.3d  728  (5th 
Cir.  1995)  (unpublished  opinion)  -  l^pellate  court 
found  lower  court  erred  by  admitting  evidence 
showing  repairs  were  made  to  a  hole/depression  in  a 
store's  floor  subsequent  to  but  on  the  same  day  of 
the  plaintiff's  slip  and  fall. 

5.  Honsbul  V.  Foti,  51  P. 3d  1045  (5th  Cir.  1995) 
(vmpublished  opinion)  -  Appellate  court  affirmed  in 

part  and     rememded  that  part  of  lower  court '  s 

decision  which  dismissed  claims  ediout  alleged 

Inadequate  exercise  and  failure  of  prison  to 
provide  plaintiff  with  a  Bible. 

(3)  1.  Faust  V.  Hilton  Hotels  Corp.,  et  al.,  No.  88-2640, 
1990  WL  50419  (E.D.La.,  ;^r  18,  1990),  adopted, 
1990  WL  120615  (E.D.La.,  Aug  13,  1990). 
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2.  Cbainbers  v.  St  alder,  Ho.  92-2356,  (E.D.La.,  Sep  14, 
1994),  amended,  (E.D.La.,  Oct  31,  1994),  aff'd,  62 
F.3d  396  (5th  Cir.  1995). 

3.  Foster  v.  Phelps,  et  al.  No.  87-622,  1987  WL  10461 
(E.D.La.,  Apr  27,  1987). 

4.  Adams      v.      Bowen,       No.   86-5592,   1987   WL   19938 

(E.D.La. ,  Nov  9,  1987)  . 

16.  Public  Office:  State  (chronologically)  any  piiblic  of f ices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  piiblic  office.  - 

Law  Clerk  to  Judge  Robert  F.  Collins,  1972-74,  (appointed); 
Law  Clerk  to  District  Attorney's  Office,  1974,  (appointed); 
Assistant  District  Attorney  for  the  Parish  of  Orleans, 

1974-77,  (appointed) ; 
Assistant  City  Attorney  for  the  City  of  New  Orleans, 

1977-78,  (appointed); 
Assistant  Attorney  General   for  Louisiana  Department  of 

Justice,  1980-84,  (appointed); 
Board  member  on  Industrial  Development  Board  for  City 

of  New  Orleans,  1983-84,  (appointed) . 
-Never  candidate  for  elective  public  office. 

17.  Legal  Career: 

a.   Describe  chronologically  your  law  practice  eind  experience 
after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

Law  Clerk  -  1972  to  July  1974  for: 

Honorable  Robert  F.  Collins 

Judge,  Magistrate  Section 

Orleans  Parish  Criminal  District  Court   -  New 

Orleans,  Louisiana. 
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Law  Clerk  -  July  1974  to  October  1974  for: 

Honorable  Harry  F.  Connick 

District  Attorney,  Parish  of  Orleans  -  New  Orleans, 

Louisiana. 

whether  you  practiced  alone,   and  if  so,   the 
addresses  and  dates; 

No. 

the  dates,  names  and  addresses  of  law  firms  or 

offices,  companies  or  governmental  agencies  with 

which  you  have  been  connected,  and  the  nature  of 
yovir  connection  with  each; 

Assistant  District  Attorney  -  October  1974  to 

January  1977  with: 

HonoredDle  Harry  F.  Connick 

District  Attorney's  Office 

Parish  of  Orleans 

2700  Tulane  Avenue  (current  address:   619  South 

White  Street,  New  Orleans,  Louisiana)  New  Orleans, 

Louisiana  70119. 

Associate  partner  -  January  1977  to  1981  with: 
Douglas,  Nabonne  &   Wilkerson  (firm  dissolved  after 
1982)  418  Common  Street,   New  Orleans,  Louisiana 
70130. 

Assistant  City  Attorney  -  1977  to  1978 
(part-time  assignment  in  Traffic  Court)  with: 
City  Attorney's  Office 
New  Orleans,  Louisiana 

Assistant  Attorney  General  -  August  1980  to  October 

1984  with: 

Louisiana  Department  of  Justice 

Office  of  Attorney  General 

234  Loyola  Avenue 

New  Orleans,  Louisiema  70112 

United  States  Magistrate  Judge  -  October  1984  to 
present  with: 
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United  States  District  Court  for  the  Eastern 

District  of  Louisiana 
500  Camp  Street 
New  Orleans,  Louisiana  70130 

What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

1974 :  Assistant  District  Attorney  for  the  Parish 
of  Orleans  -  assigned  to  Magistrate  Section  of 
Criminal  District  Court  -  represented  State  of 
Louisiana  in  bond  and  first  appearance  hearings, 
pre-trial  motions,  preliminary  examinations, 
prisoner  writs  of  habeas  corpus,  extradition 
hearings  and  misdemeanor  trials;  ' 

1975:  Assistant  District  Attorney  for  the  Parish 
of  Orleans  -  promoted  to  Section  G  of  Criminal 
District  Court  -  prosecuted  on  behalf  of  State  of 
Louisicma  all  misdemeanor  and  felony  cases  allotted 
to  that  section;  set  record  for  handling  the  most 
jviry  trials  by  any  court  within  a  one  year  period; 

1975  to  1976:  Assistant  District  Attorney  for  the 
Parish  of  Orleans  -  promoted  to  general  screening 
to  review  arrests  for  probable  cause  and  determine 
whether  or  not  charges  should  be  filed  for 
prosecution  or  refused: 

1976:  Assistant  District  Attorney  for  the  Parish 
of  Orleans  -  promoted  to  narcotic  screening  to 
review  all  narcotic  related  arrests  in  Orleans 
Parish;  legal  adviser  to  grand  jury  during 
investigations  by  that  body  of  drug  suppliers  and 
dealers ; 

1976  to  1977:  Assistant  District  Attorney  for  the 
Parish  of  Orleans  -  promoted  to  Career  Criminal 
Bureau  (CCB)  to  prosecute  habitual  felony  offenders 
(CCB  was  a  federally  funded  project  of  selected 

District  Attorney  Offices  throughout  the  nation) ; 
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1977  to  1978:  Assistant  City  Attorney  for  the  City 
of  New  Orleans  -  part-time  assignment  to  prosecute 
cases  in  Traffic  Court; 

1977  to  1981:  Associate  with  law  firm  of  Douglas, 
Nabonne  &  Wilkerson,-  represented  clients  in  civil, 
criminal  and  various  administrative  matters  in 
federal,  state  and  local  foirums;  legal  consultant 
to  Regional  Planning  Commission  for  the  Parishes  of 
Jefferson,  Orleans,  St.  Bernard  and  St.  Tammany  on 
equal  employment  and  affirmative  action  programs; 

1980  to  1984:  Assistant  Attorney  General  for 
Louisiana  Department  of  Justice,  Office  of  Attorney 
General  -  responsible  for  defending  the  State  of 
Louisiana  and  public  officials,  mainly  judges  and 
prosecutors,  in  areas  of  civil  rights,  personal 
injury,  constitutional  law,  prisoner  con^)laints  eind 
writs  in  state  and  federal  courts;  legal  adviser  in 
grand  jury  investigations  involving  public 
officials;  legal  adviser  to  various  state  and  local 
agencies,  boards,  commissions  and  officials; 
assigned  also  to  prosecute  and  investigate 
criminal  cases  throughout  the  state;  first  black 
District  Attoimey  ad  hoc  for  any  state  judicial 
district  in  Louisiana. 

October  1984  to  present  -  United  States  Magistrate 
Judge,  United  States  District  Court,  Eastern 
District  of  Louisiana  -  (appointed)  -  Magistrate 
Division  (1);  jurisdiction  of  U.S.  Magistrate 
Judges  is  derived  from  the  district  court  itself, 
delegated  by  statute  cmd  the  United  States  District 
Judges  of  the  court.  The  District  Judges  of  the 
Eastern  District  of  Louisiana  appointed  and 
reappointed  me  to  serve  and  perform  the  full  range 
of  duties  as  set  forth  in  the  Federal  Magistrates 
Act  of  1968,  as  amended  (28  USC  631  et  seg)  .  Those 
duties  generally  include  the  following:  hearing 
and  determining  non-case-dispositive  pretrial 
matters,  such  as  discovery  motions;  hearing  case- 
dispositive  motions,  such  as  motions  for  summary 
judgment  or  dismissal,   or  for  suppression  of 
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evidence,  and  filing  findings  and  recommendations 
on  such  motions  to  the  district  judge;  reviewing 
prisoner  litigation  and  conducting  evidentiary 
hearings  in  prisoner  cases;  serving  as  special 
master  in  complex  cases  under  Rule  53  of  the 
Federal  Rules  of  Civil  Procedures,  such  as 
enployment  discrimination  cases  filed  imder  Title 
VII;  submitting  findings  emd  recommendations  in 
social  security  cases;  conducting  trials  in  federal 
civil  cases  in  lieu  of  a  district  judge  on  consent 
of  parties  and  reference  from  the  court;  issuing 
arrest /search  warrants,  conducting  initial 
appearance  and  detention  hearings  in  criminal 
cases,  conducting  trials  of  petty  offense  and  other 
misdemeanor  cases;  and  any  additional  duties 
assigned  by  the  court  that  are  not  inconsistent 
with  the  Constitution  and  laws  of  the  United 
States. 

2.   Describe  your  typical  former  clients,  and  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

During  first  four  years  as  an  attorney,  most  of  ray 
practice  was  in  criminal  cases  as  an  Assistant 
District  Attorney  for  the  Parish  of  Orleans,  State 
of  Louisiana . 

Later,  as  a  private  practioner,  I  gained  experience 
in  the  litigation  of  cases  dealing  with  personal 
injury,  employment  discrimination,  social  secvirity, 
housing  and  civil  service  administrative  laws, 
estate  or  succession  laws,  domestic  relations, 
corporate  laws,  and  real  estate  closings. 

As  an  Assisteuit  Attorney  General,  I  prosecuted  for 
and  defended  the  interests  of  the  State  of 
Louisiana  in  criminal  and  civil  constitutional 
cases,  respectively,  as  well  as  issued  attorney 
general  opinions  to  various  state  and  local 
agencies,  boards,  commissions  and  officials. 

1.   Did  you  appear  in  court  frequently,  occasionally, 
or  not   at  all?    If  the  frequency  of  your 
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appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

Appeared  in  court  frequently  without  variance. 

2.  What  percentage  of  those  appearances  was  in: 

a)  federal  courts:   49.4%; 

b)  state  courts  of  record:   40.8%; 

c)  other  courts:   9.8%. 

3.  What  percentage  of  your  litigation  was: 

a)  civil:   55.5%; 

b)  criminal:  44.5%. 

4.  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than  settled) , 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  coxinsel. 

60  cases  as  sole  counsel; 

79  cases  as  chief  cotinsel; 

11  cases  as  associate  counsel. 

5.  What  percentage  of  these  trials  was: 

a)  jury:   15.2%; 

b)  non-jury:   84.8%. 

18.  Litigation:  Describe  ten  of  the  most  significemt  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  the  docket  number  emd  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  natvire  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 

a)  the  date  of  representation; 

b)  the  name  of  the  court  and  the  name  of  the  judge  or 
•-  judges  before  whom  the  case  was  litigated;  and 

'   c)    The   individual   name,   addresses   and   telephone 
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numbers  of  co-covmsel  and  of  principal  counsel  for 
each  of  the  other  parties. 

1)  Honeycutt  v.  Foti,  et  al 
Civil  Action  No.  80-363l"C" 

a)  Date  of  Representation  -  Two  day  trial  in  August 
1983 :  I  was  chief  counsel  for  Charity  Hospital  of 
New  Orleans,  Louisiana  and  its  doctors  who  were  co- 
defendants  in  eJ30ve  action. 

b)  Name  of  court  and   presiding  judge  - 
United  States  District  Court 
Eastern  District  of  Louisiana 

Hon.  Robert  F,  Collins,  District  Judge 

c)  Other  counsel  - 
David  Bcind,  Esq. 

4232  South  Broad  Street 
New  Orleans,  Louisiana  70119 
(504)  822-2263 
Attorney  for  Plaintiff 

Freemcm  Matthews,  Esq. 

2800  Veterans  Memorial  Boulevard,  Suite  180 
Metairie,  Louisicuaa  70002 
(504)  833-4600 
Attorney  for  Defendant  -  Sheriff  Foti 

Capsule  Summary  -  Plaintiff  brought  this  Section 
1983  claim  for  damages  alleging  medical  malpractice 
against  Charity  Hospital  as  a  result  of  treatment 
received  for  slip  and  fall;  he  maintained  that 
permanent  injtiries  were  sustained.  The  jury 
rendered  verdict  in  favor  of  my  clients.  Charity 
Hospital  and  doctors;  as  to  Sheriff  Foti, 
represented  by  contracted  -  for  counsel,  the  jury 
awarded  plaintiff  $15,000  for  the  Sheriff's 
negligent  maintenance  of  the  prison's  shower  area  - 
the  situs  of  the  fall. 

2)  Gray  v.   King,    et  al 

724  F.2d  1199,  1204  (5th  Cir.  1984),  cert,  denied, 
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469  U.S.  980,  105  S . Ct .  381,  83  L.Ed.  2316  (1984) 

a)  Date  o£  Representation  -  I  argued  this  appellate 
case  on  October  4,  1983  on  behalf  of  officials  of 
the  Louisiana  Department  of  Corrections  and  the 
District  Attorney's  Office  for  the  Louisiana  Fifth 
Judicial  District  Court. 

b)  Name  of  court  and   presiding  judge  - 
United  States  Court  of  Appeals 

For  the  Fifth  Circuit 
Hon.  Alvin  B.  Rubin,  Circuit  Judge 
Hon.  E.  Grady  Jolly,  Circuit  Judge 
Hon.  Will  Garwood,  Circuit  Judge 

c)  Other  counsel  - 
Halter  J.  Woodman,  Esq. 
535  Olive  Street 
Shreveport,  Louisiana  71104 
(318)  222-8064 

Attorney  for  Petitioner/Appellant  Gray 

Capsule  Summary  -  Appellant  Gray  appealed  from  an 
adverse  ruling  by  the  U.S.  District  Court  for  the 
Western  District  of  Louisiana.  That  ruling  upheld 
a  state  court  judgment  denying  appellant's  motion 
to  quash  a  murder  indictment  against  him.  Gray 
alleged  a  denial  of  speedy  trial  rights  because  the 
state  was  not  able  to  try  his  case  until  about  ten 
(10)  months  and  six  (6)  days  from  the  commission  of 
the  crime.  He  was  serving  a  thirty  (30)  year 
sentence  as  a  result  of  his  conviction  in  that 
state  court  trial.  The  appellant  requested  his 
trial  attorney  in  the  state  proceedings  to  move  for 
a  speedy  trial.  However,  because  his  attorney  did 
not  act  upon  that  request  Gray  sought  to  hold  the 
state  responsible  for  his  attorney's  decisions. 
United  States  Fifth  Circuit  granted  oral  argument. 
Ordinarily,  without  some  showing  of  excessive  delay 
or  prejudice,  a  state  defendant  will  not  get  his 
conviction  reversed  based  upon  speedy  trial  rights. 
The  Appeals  Court  affirmed  the  lower  court ' s  iniling 
in  denying  the  petition  for  habeas  corpus  relief. 
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3)    State  of  Louisleuia  v.   Shannon 
388  So. 2d  731  (La.  1980) 

a)  Date  of  Representation  -  Jury  trial  lasted  one  full 
day  in  1976;  Later  appealed  to  Louisiana  Supreme 
Court  or  brought  there  via  applications  for  writs 
on  at  least  six  occasions  for  various  issues  from 
1976  to  1980;  I  represented  the  State  of  Louisiana . 

b)  Name  of  court  and  presiding  judge  - 
Criminal  District  Court 

Parish  of  Orleans 

State  of  Louisiana 

Hon.  Frank  Shea,  District  Judge 

c)  Other  counsel  - 
Ferdinand  J.  Kleppner,  Esq. 

3500  North  Causeway  Boulevard,  Suite  1400 
Hetairie,  Louisiana  70002 
(504)  831-2244 
Attorney  for  Defendant 

Lindsay  A.  Larson,  III,  Esq. 
639  Loyola  Avenue,  Suite  2200 
New  Orleans,  Louisiana  70113 
(504)  525-3200 
Attorney  for  Defendant 

Capsule  Summary  -  Defendant,  Sheumon,  was  tried  by 
jury  cuid  convicted  for  atteic^ted  second  degree 
murder  in  the  shooting  of  Ronald  Receli.  He 
received  a  sentence  of  40  years  for  this  offense. 
As  a  result  of  this  wound,  yotmg  Receli  was  left 
permanently  paralyzed.  The  incident  was  apparently 
precipitated  by  an  automobile  driver  vs.  pedestrism 
confrontation  in  French  Quarter  of  New  Orleans 
between  the  victim  and  defendant,  respectively. 
Verbal  insults  where  exchanged,  whereupon, 
defendant  drew  his  pistol  and  fired  a  shot  at  close 
range  into  the  victim's  head.  This  is  one  of  the 
last  jury  trials  that  I  litigated  as  an  Assistant 
District  Attorney;  moreover,  it  was  noteworthy  to 
me  because  of  the  number  of  times  that  the  case  was 
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brought  before  the  Louisiana  Supreme  Court  on 
appeals  and  through  writ  applications;  eventually, 
after  a  second  trial,  the  defendant  was  found 
guilty  and  sentenced  again  to  the  same  prison  term 
as  heretofore  stated.  The  process  was  delayed,  in 
effect,  for  inabilities  of  the  defense  in  producing 
a  witness  who  would  allegedly  corroborate 
defendant's  claim  of  self-defense.  The  witness  was 
eventually  fovmd,  but  offered  nothing  sxibstantial 
through  his  testimony  to  change  the  outcome.  State 
of  Louisiana  v.    Shannon,  445  So. 2d  734  (La.  1984) . 

4)    State  of  Louisiana  v.   Lee,    et  al 
363  So. 2d  893  (La.  1978) 

a)  Date  of  Representation  -  Two  day  jury  trial  in 
1977;  I  represented  defendant  Lee  on  appeal  to 
Louisiana  Supreme  Court  and  later  before  trial 
court  on  sentence  review. 

b)  Name  of  court  and  presiding  judge  - 
Criminal  District  Court 

Parish  of  Orleans 

State  of  Louisiana 

Hon.  Frank  Marullo,  Jr.,  District  Judge 

c)  Other  coiinsel  - 

Arthur  A.  Lemann,  III,  Esq. 
701  South  Peters  Street,  Suite  100 
New  Orleans,  Louisiana  70130 
(504)  522-8104 
Attorney  for  Defendant  (At  time  of  first  trial) 

Barbara  Rutledge,  Esq. 
234  Loyola  Avenue,  Suite  700 
New  Orleans,  Louisiana  70112 
(504)  568-8778 
Assistant  Attorney  General  for  State  of  Louisieina 

Nick  F.  Noriea,  Jr.,  Esq. 

1100  Poydras  Street,  Suite  2800 

New  Orleans,  Louisiana  70163-2800 
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(504)  522-2304 
Assistant  District  Attorney  for  State  of  Louisiana 

Capsule  Summary  -  Carter  and  Lee  were  convicted  and 
sentenced  to  life  imprisonment  for  possession  with 
intent  to  distribute  heroin.  Arresting  officer 
testified  that  while  driving  his  unmarked  unit  he 
came  upon  a  car  driven  by  Carter,  an  alleged  drug 
dealer  known  by  the  officer.  Carter  sped  away  and 
the  officer  gave  chase.  During  this  pursuit,  a 
powdery  svibstance  was  seen  exiting  from  Carter's 
car  windows.  After  forcing  Carter  to  stop,  a  clear 
plastic  bag  was  seized  from  Carter's  car.  This  bag 
was  identified,  over  defense  objection,  as  being  of 
type  commonly,  used  to  transport  bulk  supplies  of 
heroin.  Testimony  was  also  given  that  identified 
some  "residue"  found  in  the  bag  and  along  the  chase 
route  as  being  heroin.  The  basic  testimony  against 
Lee  was  that  he  was  a  passenger  in  Carter ' s  car  at 
the  time  of  the  arrest .  Lee  was  a  student  at 
Southern  University  in  New  Orleans  who  was  being 
given  a  ride  home  from  school  on  this  occasion  by 
another  student  or  campus  acquaintance.  Carter.  I 
was  retained  by  Lee  to  file  and  argue  his  appeal  of 
the  conviction  and  sentence  before  the  Louisiana 
Supreme  Court;  for  the  first  time-  in  that  court's 
history  then,  a  justice  in  a  dissenting  opinion 
felt  that  a  sentence  of  life  imprisonment  under  the 
circumstances  could  be  cruel  and  unusual 
punishment,  particularly  as  applied  to  Lee. 
Chiefly  as  a  result  of  this  dissent  by  Justice  Tate 
and  a  dissent  for  different  grounds  by  Justice 
Dennis,  I  was  successful  in  applying  for  a  sentence 
review  by  the  trial  judge.  The  result  then  was  a 
suspension  of  the  life  sentence  given  to  Lee.  At 
last  word,  Lee  was  in  school  and  vocational 
training . 

5)    State  of  Louisiana  v.   Amos,   et  al 
343  So. 2d  166  (La.  1977) 

a)   Date  of  Representation  -  One  day  of  motions/trial 
resulting  in  above  appeal;  case  was  consolidated 

-22- 


880 


for  appeal  with  two  other  cases :   I  represented  the 
State  of  Louisiana. 

b)  Name  of  court  and  presiding  judge  - 
Criminal  District  Court 

Parish  of  Orleans 

State  of  Louisiana 

Hon.  Oliver  Schulingkamp,  District  Judge 

c)  Other  counsel  - 

Lyall  Schiell,  Jr. ,  Esq.  (Deceased) 
Attorney  for  Defendant 

John  Messina,  Esq. 

3445  North  Causeway  Boulevard,  Suite  703 
Metairie,  Louisiana  70002 
(504)  832-1966 

Capsule  Summary  -  Trial  court  ruled  in  cases  of 
three  separate  defendants  that  the  statute  under 
which  they  were  charged  was  unconstitutional.  The 
state  successfully  appealed  all  three  cases, 
consolidated,  to  the  Louisiana  Supreme  Court.  This 
was  a  leading  Louisiana  opinion  sustaining  the 
constitutionality  of  Revised  Statute  14 : 95 . 1  in  so 
far  as  it  provides  criminal  penalties  for 
possession  of  firearms  by  persons  previously 
convicted  for  an  enumerated  felony. 

6)    CbarJbozmet  v.  Braden 

358  So. 2d  360  (La.  4th  Clr.  1978) 

a)  Date  of  Representation  -  Judge  trial  and  resulting 
successful  appeal  of  adverse  trial  court  iruling:  I 
assisted  Ronald  P.  Nabonne,  650  Poydras  Street, 
Suite  1913,  New  Orleans,  Louisiana  70130,  (504) 
522-4572  in  research  and  writing  of  pleadings  on 
behalf  of  Clerk  of  Court,  Commissioner  of  Elections 
and  Senator  Henry  Braden,  612  Gravler  Street,  New 
Orleans,  Louisiana  70130,  (504)  581-2000. 

b)  Name  of  court  and  presiding  judge  - 
Civil  District  Court 
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Parish  of  Orleeuis 

State  o£  Louisiana 

Hon.  Sanford  Levy,  District  Judge  (Deceased) 

c)   Other  counsel  - 

Russell  Schonekas,  Esq. 
1100  Poydras  Street,  Suite  2150 
New  Orleans,  Louisiana  70163 
(504)  568-0541 
For  Rep.  Charbonnet 

Stephen  Murray,  Esq. 
909  Poydras  Street,  Suite  2550 
New  Orleans,  Louisiana  70112 
(504)  525-8100 
For  Senator  Braden 

Capsule  Summary  -  This  election  contest  case  arose 
from  a  r\in-off  election  victory  by  a  margin  of  14 
votes  by  Braden  over  Charbonnet.  Then  State 
Representative  Charbonnet  filed  suit  contesting  the 
results  of  this  election  claiming,  inter  alia,  that 
the  sudden  move  of  a  polling  place  cost  him  the 
election.  The  argument  for  the  plaintiff  and 
adopted  by  the  trial  court,  was  that  because  the 
polling  place  in  question  was  part  of  a  precinct 
that  was  won  by  Charbonnet,  the  sudden  move  of  the 
polling  place  discouraged  from  voting  more  Braden 
voters  than  Charbonett  voters  in  that  precinct. 
This  was  a  leading  case  in  Louisieuia  on  election 
suit  contests.  The  Louisiana  Fourth  Circuit  Court 
of  J^peals  reversed  the  trial  court's  ruling  and 
held  that  the  moving  of  the  polling  place  outside 
the  precinct  boundary,  in  contravention  of  state 
law,  did  not  require  invalidation  of  election 
results  where  voters  were  directed  from  old  poll  to 
new  poll  on  day  of  election  and  notices  of 
advertisement  one  day  prior  to  and  on  day  of 
election. 

7)   United  States  v.  Jones,  et  al 
Case  No.  78-394"B" 
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a)  Date  of  Representation  -  Foiir  day  jury  trial  in 
February  1979:  I  represented  defendemt  Robert 
Jones. 

b)  Name  of  court  and  presiding  judge  - 
United  States  District  Court 
Eastern  District  Court  of  Louisiana 

Hon.  Frederick  J.R.  Heebe,  District  Judge 

c)  Other  counsel  - 
Patrick  McGuinty,  Esq. 
725  Girod  Street 

New  Orleans,  Louisiana  70130 
(504)  524-4191 
Attorney  for  Co-Defendant 

Maurice  Hattier,  Esq. 
622  North  Rampart  Street 
New  Orleans,  Louisiana  70112 
(504)  525-2618 
Attorney  for  Co-Defendant 

Louis  Moore,  Jr.,  Esq.  (504)  589-4145 
William  McSherry,  Esq. 
500  Camp  Street,  2nd  Floor 
New  Orleans,  Louisiana  70130 
(504)  589-2921 
Assistant  United  States  Attorneys 

Capsule  Summary  -  This  four  day  jury  trial 
centered  upon  the  testimony  of  confessed 
prostitutes  that  the  defendants  conspired  to  and 
possessed  with  intent  to  distribute  heroin.  All 
defendants  were  convicted  and  sentenced  to  varying 
terms  of  iitprisonment .  Defendants  were  facing 
possible  life  in^risonment  if  the  case  had  been 
tried  in  state  court.  However,  due  to  absence  of 
any  physical  evidence  of  heroin,  case  was 
successfully  retained  in  federal  court.  Moreover, 
while  client  was  convicted,  further  information 
revealed  during  the  case  of  U.S.A.  v.  Louis  Gomez, 
et  al,  that  one  government  witness  against  Jones 
reportedly  later  said  that  the  prostitutes  lied 
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edsout  some  aspects  of  their  testimony  in  Jones ' 
trial.  In  any  event,  Jones  at  last  word  was 
released  from  confinement,  "reborn  again  to 
Christianity"  and  reportedly  on  the  road  to 
successful  rehcUailitation. 

8)    Parson,   et  al  v.   Kaiser,   et  al 

497  F.  Supp.  339  (E.D.  of  La.  1980) 

a)  Date  of  Representation  -  Five  day  trial  in  April 
1980:  I  assisted  Nils  R.  Douglas,  Esq.  (504)  821- 
5066  with  interviews  of  various  witnesses  and  in 
the  research  and  writing  of  some  pleadings  on 
behalf  of  plaintiffs. 

b)  Name  of  court  and  presiding  judge  - 
United  States  District  Court 
Eastern  District  of  Louisiana 
HonorcQsle  Peter  H.  Beer  District  Judge 

c)  Other  counsel  - 

Carl  J.  Schumacher,  Esq. 
1106  Arabella  Street 
New  Orlecuis,  Louisiana  70115 
(504)  899-8904 
Attorney  for  Defendant 

Capsule  Summary  -  The  District  Court,  applying 
stcuidards  set  forth  in  Appeals  Court  decision 
Parson,  et  al  v.  Kaiser,  et  al,  575  F.2d  1374  (5th 
Cir.  1978),  cert,  denied,  467  U.S.  1243  (1984), 
held  that  defendcmt  failed  to  rebut  prima  facie 
case  of  racial  discrimination  in  employment  and 
promotion  practices  in  the  craft  positions. 
Defendant  sought  to  justify  its  prior  practices, 
which  were  documented  as  having  discriminatory 
effects  upon  black  applicants,  as  means  to  promote 
plemt  safety  and  efficiency.  However,  as  those 
goals  related  to  Parsons  and  another  black  employee 
seeking  promotion,  the  court,  following  applicable 
law,  held  that  defendcmt 's  practices  were  not 
(uniformly)  essential  to  recognized  business  goals 
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.  of  safety  and  efficiency.  This  well -phrased 
decision  essentially  notes  the  struggle  of  an 
individual  who  had  been  employed  by  Kaiser  Aluminum 
and  Chemical  Cotnpcuiy  since  1953 .  "But  for"  the 
practices  of  this  enployer.  Parsons  would  have  been 
promoted  to  a  foreman  or  craft  position  in  1966 . 
Being  also  a  class  action,  the  case  marked  the 
beginning  of  a  coiirse  for  retrospective  relief  to 
other  similarly  situated  and  affected  black 
applicants  for  foremem/craft-type  positions. 

9)    Rodney,  et  al  v.  Avondale,  et  al 
Case  No.  73-681"H" 

a)  Date  of  Representation  -  1973  to  1976:  I  assisted 
Walter  Wilkerson,  650  Poydras  Street,  Suite  1913, 
New  Orleans,  Louisieuia  70130,  (504)  522-4572  in 
the  research  and  drafting  of  various  pleadings, 
particularly  the  settlement  agreement,  on  behalf  of 
plaintiffs. 

b)  Name  of  court  cuid  presiding  judge  - 
United  States  District  Court 
Eastern  District  of  Louisiana 

Hon.  Hcirry  Lee,  Magistrate  (Now  Sheriff  of  Jefferson 

Parish) 

Hon.  Blake  West,  District  Judge  (Deceased) 

c)  Other  counsel  - 
Robert  McCalla,  Esq. 

650  Poydras  Street,  Suite  2800 
New  Orleans,  Louisieina  70130 
(504)  524-2499 
Attorney  for  Defendant 

Capsule  Summary  -  Claimzmts  contended,  among  other 
things,  that  black  enployees  were  paid  less  than 
equally  qualified  whites  in  similar  positions  and 
in  some  instances  blacks  were  paid  less  than  their 
white  counterparts  who  had  less  experience. 
Similar  allegations  were  made  relative  to  the 
con^any's  promotional  practices.  After  extensive 
discovery  cmd  research,  requiring  thousands  of 
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hours  of  attorneys  and  court  time,  a  joint 
compromise  was  submitted  and  approved  by  the  court. 
Defendant  is  a  major  employer  of  skilled  workers  in 
the  greater  New  Orleans  area.  It  has  also  been  a 
major  recipient  of  federal  defense  contracts.  This 
litigation  led  the  way,  in  this  geographic  area, 
for  the  establishment  of  a  model  bona  £i^ 
affirmative  action  program  to  recruit,  hire, 
transfer  and   promote  minority  employees . 

10)   Succession  of  Ernest  Lewis 
Case  No.  76-3408 

a)  Date  of  Representation  -  May  1978:  I  represented, 
via  intervention  cmd  opposition,  the  daughter  of 
decedent  Ernest  Lewis. 

b)  Name  of  court  and  presiding  judge  - 
Civil  District  Court 

Parish  of  Orleans 

State  of  Louisicina 

Hon.  Helvin  Duran,  District  Judge 

c)  Other  counsel  - 

Charles  E .  McHale ,  Jr . ,  Esq . 
601  Poydras  Street,  Suite  2345 
New  Orleans,  Louisiana  70130 
(504)  524-0748 
For  Defendants-in-Intervention 

C\irtls  Hennesy,  Esq. 
201  St.  Charles  Avenue,  Suite  3300 
New  Orleans,  Louisiana  70170 
(504)  586-1900 
Attorney  for  Succession 

Capsule  Summary  -  Decedent  died  intestate,  without 
lawful  descendcuits .  Collateral  heirs  sought 
recognition  to  inherit  entire  estate  and  to  exclude 
any  interest  of  decedent's  illegitimate  daughter. 
At  trial  of  daughter's  claim,  I  successfully  proved 
paternity  which  had  been  denied  by  the  collateral 
relations.'  The  trial  court  further  ruled,  however, 
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that  It  was  bound  by  then  Louisiana  law  that 
allowed  collateral  (i.e.  brothers,  sisters,  etc.) 
heirs  to  Inherit  their  brother's  estate  to  the 
entire  exclusion  of  Illegitimate  children. 
Although  we  filed  for  an  appeal  of  this  ruling.  It 
was  later  withdrawn  after  a  settlement  between  the 
parties.  Had  we  pursued  this  appeal,  there  Is  no 
dovibt  that  the  statute  at  Issue  would  have  been 
declared  unconstitutional.  However,  my  client  was 
satisfied  by  the  later  settlement  from  the  other 
heirs.  It  should  be  noted  that  the  statute  In 
question  was  later  declared  unconstitutional  by 
another  case  for  the  same  reasons  that  we 
originally  urged  during  the  trial  of  this  case;  I 
also  worked  with  some  area  legislators  to  repeal 
similar  statutes  that  were  contrary  to  then 
prevailing  constitutional  law. 

Because  it  has  been  over  twelve  years  since  I  was 
engaged  in  the  active  practice  of  law,  I 
respectfully  refer  you  to  the  following  members  of 
the  legal  community: 

Honorable  Carl  E.  Stewart 
United  States  Circuit  Judge 
300  Fannin  Street,  Chambers  5124 
Shreveport,  Louisiana  71101 
(318)  676-3765 

Honorable  Alma  L.  Chasez 
United  States  Magistrate  Judge 
501  Magazine  Street,  Chambers  347 
New  Orleans,  Louisiana  70130 
(504)  589-7610 

Honorable  Eldon  E.    Fallon 
United  States  District  Judge 
500  Camp  Street,  Chambers  456 
New  Orleans,  Louisiana  70130 
(504)  589-7545 

Honorable  Helen  G.  Berrigem 
United  States  District  Judge 
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500  Can^  Street,  Chambers  556 
New  Orleans,  Louisiana  70130 
(504)  589-7515 

Marcel  Garsaud,  Esq. 
Dean  Emeritus,  School  o£  Law 
Loyola  University 
7214  St.  Charles  Avenue 
New  Orleans,  Louisiana  70118 
(504)  861-5550 

Richard  A.  Coins,  Esq. 
One  Shell  Square,  Suite  4500 
New  Orleans,  Louisiana  70139 
(504)  581-3234 

Pauline  F.  Hardin,  Esq. 
201  St.  Charles  Avenue 
New  Orleans,  Louisiana  70170 
(504)  582-8000 

Maurice  C .  Hebert ,  Jr . ,  Esq . 

601  Poydras  Street,  Suite  1650 
New  Orleans,  Louisiana  70130 

(504)  525-3333 

Russ  M.  Herman,  Esq. 
820  O'Keefe  Avenue 
New  Orleans,  Louisiana  70113 
(504)  581-4892 

Darlene  M.  Jacobs,  Esq. 
823  St.  Louis  Street 
New  Orleans,  Louisiana  70112 
(504)  522-0155 

Hon.  Eddie  J.  Jordan,  Jr. 
United  States  Attorney 
501  Magazine  Street,  Suite  210 
New  Orleans,  Louisiana   70130 
(504)  589-2921 
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Robert  B.  Keaty,  Esq. 
345  Doucet  Road 
Lafayette,  Louislcina  70503 
(318)  9BB-1TJ1 

Rosemary  Ledet,  Esq. 
1100  Poydras  Street,  Suite  2150 
New  Orleans,  Louisiana  70163 
(504)  568-0541  • 

Wayne  J.  Lee,  Esq. 
546  Carondelet  Street  ^ '- ' 

New  OrleeUis,  Louisiana  70130 
.  (504)  581-3200  ..-  ' 

Hon.  Harry  Rosenberg,  Esq. 

(Former  United  States  Attorney) 
400  Poydras  Street,  30th  Floor 
New  OrlecUis,  Louisiana  70130 

(504)  566-1311 

Sally  A.  Shushan,  Esq. 
201  St.  Charles  Avenue,  Suite  3500 
New  Orleans,  Louisiana  70170 
(504)  582-1500 

19.  Legal  Activities;  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney- client  privilege  (umless  the  privilege  has  been 
waived.) 


Loyola  University  School  of  Law 

-Member  of  Visiting  Committee  to  recommend  ways  to  in^rove 

upon  the  quality  of  legal  education; 

-Member  of  Visiting  Committee ' s  Faculty  and  Membership 

Committees . 

-Regular  guest  lecturer  on  litigation  skills  courses,  and 

judge  in  moot  coiirt  con^etitions . 


-31- 
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Louisiana  Bar  Association 

-Member  of  President ' s  Community  Involvement  Committee  to 

spread  goodwill  and  provide  volunteer  service  to  charitable, 

educational  groups,   e.g.   mentoring   "at  risk"   students, 

assisting  senior  citizens,  etc. 

-Former  member  of  Mandatory  Continuing  Legal  Education  Program 

Committee  to  promote  "refresher"  courses  for  bar  members. 

Tulane  University  Law  School 

-Volunteer  instructor  in  Trial  Advocacy  program; 

-Regular  invitee  to  judge  moot  court  competitions. 

Louisiana  Law  &  Civic  Education  Project 

-Member  of  Board  of  Directors 

-Resource  person  to  address  high  school  students  and  teachers 

on  the  significance  of  the  rule  of  law  in  our  daily  lives. 

Federal  Bar  Association  (New  Orleans  Chapter) 

-Member  of  Board  of  Directors 

-ChairmcUi  of  Col ton  Middle  School  partnership  to  supply 

resource  persons,  sponsor  field  trips,  and  other  support 

services  to  about  600  inner  city  7th  and  8th  grade 

students . 
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II.   FIHAHCIAL  DATA  ABD  COHFLICT  OF  INTSREST  (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrsingements,  stock,  options,  unconpleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  en5>loyers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest . 

-Individual  Retirement  Account  (IRA) :  c/o  First  National  Bank 
of  Commerce  (New  Orleans),  Current  balance  $21,000  plus, 
anticipated  receipt  starting  after  age  60; 

-U.S.  Thrift  Savings  Plan:  Current  balance  $20,000, 
anticipated  receipt  after  age  60 . 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of-interest  during  yovir  initial 
service  in  the  position  to  which  you  have  been  nominated. 

I  will  continue,  as  now,  to  con^jly  with  the  Code  of  Conduct 
for  Uhited  States  Judges  published  in  Vol.  II  of  the  Guide  to 
Judicial  Policies  and  Procedures  as  adopted  by  the  Judicial 
Conference  of  the  united  States  and  28  USC  455  -  all  of  which 
provisions  are  already  appliccdsle  to  me  as  a  U.S.  Magistrate 
Judge . 

-There  are  no  anticipated  conflicts-of-interest  emanating  from 
the  transition  to  U.S.  District  Judge  from  U.S.  Magistrate 
Judge.  If  einy  should  arise,  I  will  comply  with  the  above - 
noted  Code  and  statute . 

Do  you  have  suiy  pleuas,  commitments,  or  agreements  to  pursue 
outside  eti^loyment,  with  or  without  compensation,  during  your 
service  with  the  court?  If  so,  explain. 

Ho. 
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4 .  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

(See  attachment) 

5.  Please  con^lete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 

(See  attachment) 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
can^aign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

Yes. 

During  the  years  1972  to  1983  I  was  a  member  of  Commxinity 
Organization  for  Urban  Politics,  a  group  that  screened, 
endorsed  and  caiT5)aigned  on  behalf  of  candidates  for  public 
office.  My  work  with  that  group  was  on  a  volunteer  basis.  At 
one  time  or  another  during  my  tenure,  t lie -group  worked  in 
about  every  major  political  electoral  campaign,  e.g.  from 
campaigns  for  U.S.  Senatorial  candidates  to  local  covmcil 
elections.  I  never  held  a  title  in  any  ceindidate's  electoral 
campaign . 
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FOR    C/Ujt.lMUrt«.     ic/uv    ijj 


1.    Person  Reporcing   (I^'C  rune.    Clrec.   alddle  inlclal) 

LEMELLE,    IVAN   L.R. 

2.    Court  or  Organltatlon 

United   States    District   Court 
Eastern   Dist.    of   Louisiana 

1.   Oate  of  Report 

05/08/95 

4.    Tide      (Article   III   judoea   Indicate  active  or 

aenior  atatua.-  H»9latrato  Judgea   Indicate 
full-  or  part-tmal 

Full   Time    Magistrate    Judge 

S.    Report  Type    (check  appropriate  type) 
y      Hminatlon.    Datel  0/    "VRi 
Initial     *nni»l     Final 

«.    Reporting  Period 

01/  1/94-1Z3I94 

7.    Ovaiabera  or  office  Addreaa 

501   Magazine   Street 

Chambers    335 

New  Orleans,    LA      70130 

>.   On  the  baala  of   the   Information  contalnM  In  chla  Report  and 
any  modifications  pertaining  thereto.    It   la,    In  «y  opinion. 
In  coa^llance  with  applicable   lawa  and  regulations. 

Reviewlna  officer                                                                                  Oate 

IMPORTANT  NOTES:  Tlie  instructipns  accompanying  this  form  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  fim  each  secdon  where  ybaluvc  no  reportable  infonnatioiL    Sign  on  last  page. 

I.     POSITIONS.      (Reporting  individual  only;  see  pp.  9-13  of  Instructions.) 


□ 


POSITION 

NOME        (NO  reportable  poaitioosl 


NAME  OF  ORGANIZATION/ENTITY 


11.     AGREEMENTS.      (Reporting  individual  only,  see  pp.  14-17  of  Instructions.) 
DATE  PARTIES   AND   TERMS 


H 


NONE        (No  reportable  agrceattnca) 


m.    NON-INVESTMENT  INCOME.     (Reporting  indi\ndual  and  spouse;  see  pp.  18-25  of  Instructions.) 
DATE  SOURCE   AND  TYPE 

I     y      I  NONE        (No  reportable  nan- inveaUMnt 


GROSS    INCO 

(VoUM.   Kit  t^ouae 
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FINANCIAL    DISCLOSDRE    REPORT 


N«me  oC   Person  Reporcing 

LEMELLE,  IVAN  L.R. 


05    /O8/95 


IV.     REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment. 

(Includes  Ihosc  lo  spouse  and  dependent  children;  use  the  parentheticals  "(S)'  and  "(DC)"  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


D 


<No  such  reportable  reimburaemencs 


r.nyola    r.avf    Srrhnnl 


N.O.  City  Attorney's  Office 


Mart ine t  Society 


All  organizations  listed  here  provided 
reimbursement  for  expenses  in  connection 
with  continuing  legal  education  program. 


V.     OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  "(S)"  and  •(£>€)■  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 


□ 


NONE        (no  midi  reportable  gtftal 


VALUE 


VI.  LIABILITIES.  (Includes  those  of  spouse  and  dependent  children;  indicate  where  ^plicable,  person  responsible 
for  liability  by  using  the  parenthetical  *(S)'  for  separate  liability  of  the  sponse,  '(J)'  for  joint  liability  of  reporting 
individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALPB  CQDE* 


H 


NONE        nto  rapoTtabl*  llabilitiea) 


|>:™«  <=-«"'    S-rUli^SSx-  HSS.0.6"   5 :  nSi?SiV:*|S;8?8.'',;i«-  ^1^ 


MT'  no»,«et^^  fat 
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FZHANCZAL    DZSCLOSDRE    REPORT 


LEMELLE,     IVAN    L.R. 


05   /08/95 


VII.  Page  1  [NVESTMENTS  and  TRUSTS  -  income,  value,  transactions 

and  dependent  cJiildrcn.  See  pp.  37-54  of  lostnictioos.) 


(Includes  (hose  of  spouse 


Descrlpcion'oC  Assets 
(Including  cruse  sssccs) 

Indiesce  utiere  apptlcsble.   owner  of 
5^1 1^*'  by^ using  the  psrenOwelcsl 
MJI'   for  lolnc  ownership  of  report- 
ing Indlvliusl  snd  spouse.    '(SlWor 
separate  ownership  by  spouse.    '(DCl' 
for  ownership  by  Sependent  child. 

-,,-■•  Place  "(X)"  after  each  assec 
'  sxecpt  froB  prior  disclosure. 

during 

Cross  value 
at  end  of 
reporting 
period 

c. 
Transactions  durir.g  rnj-.rting  period 

(11 

(A-HI 

(1) 

(11 

Si."- 

(J-P) 

(3) 

Oxla 
(Q^5l 

bu^??ill. 

If  not  exeirf-.  froo  disclosure 

(II 
Datei 
Month- 
Day 

(11 

(j-pi 

(41 

Sis' 

(A-HI 

Identit'   0 
bmrTselfer 

KONE        (KO  reportable 
Incooe,    assets,   or 
transact  ions) 

^     1st   National   Bank 
of  Commerce 

C 

).INT 

M 

T 

'  Judicial  Credit   Union 

A 

INT 

J 

T 

Merrill   Lynch   Security 

A 

INT 

J 

T 

1st   Acadiana  National 
Bank 

A 

INT 

J 

U 

U.S.    Savinqs   Bonds 

A 

D.INT 

J 

W 

«     Ist   National   BanK 

B 

INT 

L 

T 

i 

1 

1 

10 

11 

u 

u 

14 

U 

X* 

IT 

U 

TW^^'i^%'=T^l   J:fh?SSi°E.^.,«.     1*"6??Ji^»|iS??...^-  S:nil?j;^J*ir~.....   S-JSrJ«ibSr«?48S?.«. 

l^fffigbSf^  *;&>-;^i:|is*^S^'&^8i^j^6lg6!8ii^lil&i»,<fttia8W^              _"-»'~-"?.,'S.«"-»~ 

^igavg.'^'  83gs^£:-^»?f  ■^W^^'^X'f^^  "^SwiKiiaa   '"        t^-^tm., 
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FINANCIAL  DISCLOSURE  REPORT  (cont'd) 


N«a«   of    p«raOD   Raportinq 

LEMELLE,    IVAN    L.R. 


05/08/95 


VIM.    ADDITIONAL  INFORMATION  or  EXPLANATIONS.    (Indicate  part  of  Report.) 


IX.   CERTIFICATION. 

In  compUance  wiih  ibc  provisuns  of  28  U.S.C  i  455  and  of  Advisoiy  Opinion  No.  57  of  the  Advisoiy  Committee  on  Judicial 
Aetivitiet,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiiy,  I  did  not  perfoim  any  aiQudicatoiy  fonction  in  any 
litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  fhnnrial  interest, 
as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  infonnation  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  chUdren,  if  any) 
i*  accurate,  tnie,  and  coiiq>leie  to  the  best  of  niy  knowledge  and  belieC  and  that  any  infonnation  not  reported  was  withheld  because 
it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  jnmnif  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  iriiich  have  been  reported 
.  are  in  compliance  with  the  provisionx  of  S  U.S.CA.  appn7,  i  501  et  seq.,  5  VS.C.  i  7353  and  Judicial  Conference  regulations. 


Signature 


5-'9'^r 


NOTE:    ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFUIXY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY 
BE  SUBJECT  TO  QVIL  AND  CRIMINAL  SANCTIONS  (5  U.S  CA.  APP  6,  }  10*.  AND  18  VS-C.  i  1001 ) 


FILING  INSTRUCnONS 


Mail  signed  oi^gmal  and  3  additional  copies  to 


Commitlee  on  Ftnaaoal  Du 
Adimnistnth«4 

UnitedSJaW^ 
,  OneTc 
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HNANCIAL    DISCLOSURE    REPORT 

FOR   CALENDAR   YEAR    1995 


Report  Required  by  the  Echic 
Relora  Act  of  1919.  Pub.  L. 
101-194.   November  10,  19(9 
(S  U.S.C.  App.  C.  101-1121 


1.    Perion  Reporting    (L*st   name,    first,    middle   initi«l) 

Lemelle,    Ivan    L.R. 

2.   Court  or  Organitatlon 

United    States    District   Court 
Eastern    District    of   LA 

3.   Date  of  Report 

03  /L6  hf, 

4.   Tide      (Article   HI    Judges   indicate  active  or 

senior  status;   Hagistrate  judges   indicate 
full-    or   part-timel 

Full-Time   Magistrate   Judge 

S.    Report  Type    (check  appropriate  type) 

Noeilnatlon.    Date        /      / 

6 .    Reporting  Period 

V  M5i2/31    95 

Initial     j£_  Annual     Final 

7.   Oiasib-rs  or  office  Address 

501  Magazine         Street,    #335 
New  Orleans,    LA      70130 

6.    On  the  basis  of   the   infomation  contained  in  this  Report  and 
any  modif Icationa  pertaining  thereto,    it   is,    in  my  opinion. 
In  coeipliance  with  applicable  laws  and  regulations. 

Revlewino  Officer                                                                            Dace 

IMPORTANT  NOTES:  The  instructions  accompanying  this  form  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.     (Reporting  individual  only,  see  pp.  9;13  of  Instructions.) 


n 


POSITION 
NONE      (No  reportable  positions) 


NAME   OF   ORGANIZATION/ENTITY 


Visiting  Cottgnittee 


Director 


Lovola    Univftrgjty   Sf;hnn1    nf    r.aw 
Amistad    Research   Center 


II.     AGREEMENTS.     (Reporting  individual  only,  see  pp.  14-17  of  Instructions.) 
DATE  PARTIES   AND   TERMS 

y.  NONE      (No  reportable  agreements) 


in.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 
DATE  SOURCE   AND   TYPE 

X  NONE      (No  reportable  non-investment  income) 


,g&?.gatJ^^ 
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FIHANCIAL   DISCLOSURE   REPORT 


Hum  of  Person  Reporting 

Ivan   L.R.    Lemelle 


D»tt  of   Report 

03  ^6  ^  96 


IV.     REIMBURSEMENTS  and  GIFTS  --  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


□ 


NONE      (No  such  reportable  reimbursements  or  gifts) 


V.     OTHER  GIFTS.      0°cludes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 

NONE      (No  such  reportable  gifts) 


Q 


VL 


H 


LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  *(S)*  for  separate  liability  of  the  spouse,  '(J)*  for  joint  liability  of 
reporting  individual  and  spouse,  and  '(DC)*  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE 

NONE      (No  reportable  liabilities) 


I  •  Issi' 


000  or  !••• 
001   -   (500,000 


-  |is,o 
I  •  isoo. 


001  -  sso.ooo 

001  -  $1,000,000 
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FINANCIAL  DISCLOSXJRE  REPORT 


Name  of  Person  Reporting 

Ivan  L.R.  Lemelle 


Dace  of  Report 

03   '  \(J    96 


VII.  Page  1  INVESTMENTS  and  TRUSTS --income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A.                        B. 

Description  of  Assets 
(including   trust    assets) 

Indicate   where  applicable,    owner  of 
the  asset  by  using  the  parenthetical 
"(J)"    for   joint   ownership  of    report- 
ing   individual   and   spouse,     "(S)*    for 
separate   ownership   by   spouse,    •(DC)" 
for  ownership   by  dependent    child. 

Place  "(X)'  after  each  asset 

exeunt    from  prior   disclosure. 

C. 

durinq 
reporting 
period 

D. 

Grosa  value 
at  end  of 
reporting 
period 

Tranaactiona  during  reporting  period 

(11 

tet.l 
Code 
lA-HI 

121 

Type 

Jv',; 

(11 

Value. 

Code 

(J-P) 

(21 

Value 
HetlKxU 
code 

10-11) 

(11 

(IT 

merger, 
redenp- 
tlonl 

I£  not  exen^t  froo  diacloaure                | 

-   '2' 
Date: 
Month- 
Day 

(31 

Value2 

Code 

(J-PI 

(41 

Oainl 
Code 
(A-Hl 

(51 
Identity  of 
buyer/aeller 
(if  private 
tranaactionl 

NONE          (No   reportable 
incotoe,    assets,    or 
transactions) 

J     1st    National   Bank 
IRA 

B 

INT 

,K 

T 

Merri  tl   Lvnch   Security 

A 

INT 

J 

T 

3  1st   Conmerce   Corp. 
Common    Stock 

A 

DIV 

J 

U 

U.S.    Savinas    Bonds 

A 

INT 

K 

W 

5  1st    National   Bank 

N.O. .     LA 

B 

INT 

K 

T 

6 

^ 

• 

9 

10 

11 

12 

13 

14 

IS 

1( 

n 

11 

1     Incooe/Galn  Codei:       A-SI.OOO  or  leu                   B-Sl.ooi  to  S2,S00               c.{2,501  to  S5.000                  I>.$S.O01  to  flS.JOO 

(SeeCol.    Bl    t    D4I         E-lli.OOl    to  S50,000              F-lsO.OOl    to   SloO.OOO           O-Jlio.OOl    to   il, 000. 000        R>Hare   thm   n.000.000 

2     Value  Codeei                     J-SIS.OOO  or  leai                  K-S1S,001  to  «50,000            L-S50.001  to  SIOO.OOO             H-nOO.OOl  Co  $350,000 
(See  Col.   CI  4  Oil        H-$2SD,001  to  {SOO.OOO       0-SSOO.OOl  to  $1,000,000  P-Hore  cban  $1,000,000 

1     Velue  Method  Codes  i      O-Appnlesl                               R.Co»t(re«l  estate  only)    E-Aaaeaaent                                   T-Cuh/Market 
(See  Col.   C2I                   0>Baok  value                            V.Other                                '     ■(•BatlMtcd 
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FINANCIAL  OISCL05DRE  REPORT 


Name  of  Person  Reporting 

Ivan  L.  R.  Lemelle 


Date  of  R^ort 

03/16/96 


Vra.  ADDITIONAL  nSPORMATION  or  EXPLANATIONS,  (indicate  pan  of  Report) 

Part  VII.  Page  I  -  Investments  and  Trusts:   Information  about  Judicial 


Credit  Union  contained  in  1994  report  has  been  excluded  from  1995  report 
because  the  income  and  value  of  this  account  does  not   meet  reporting 


requirements;  1st  Acadiana  National  Bank  was  acquired  by  1st  Commerce 
Corp.  and  common  stock  was  reissued  by  the  latter  Corp.  to  reflect  the 
acquisition.  


DC  CERnnCAIKXV. 

In  ccmpliance  with  the  provisions  of  28  U.SC  §  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on  Judicial  Activities, 
and  to  the  best  of  iny  knowledge  at  the  time  after  reasonable  inquiry,  1  did  not  perform  any  adjudicatory  function  in  any  litigation  during  the 
period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3Xc), 
in  the  outcome  of  such  litigatioa 

I  certiiy  that  all  infonnation  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependem  childrea  if  any)  is  arri  irate, 
true,  and  complete  to  the  best  of  iny  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met  applicable 
statutory  provisions  peimitting  non-disclosurt 

I  further  certify  thai  earned  income  fhxn  outside  employment  and  honoraria  and  the  acceptance  of  gifls  which  have  been  reported  are  in 
compliance  with  the  provisions  of  5  U.S.CA  app.  7,  §  501  et  seq.,  5  U.&C  §  7353  and  Judicial  Conference  regulations. 


Dae  l/U^f^U^  (  fc ,  l?9  Q 


S^atiR 


NOTE-  ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIRES  OR  FAILS  TO  RLE  THIS  REPCKT  MAY  BE  SUBJECT 
TO  aVIL  AND  CRIMINAL  SANCTICWS  (5  U.SCA  APP.  6,  §  104.) 


-rdS^^ 


Mail  agned  ori^nal  and  3  additional  copes  to: 


FILING  INSTRUCnCNS: 


Vlii-.JVT- 


<iVr;5vS>i 


-;ff^i^\- . 


iMk 


ma^i^: 


ComtiBte  on  Financial  Disdosi»F5^' 
Administralive  OfRoe  of  te         t^-^' 
L  Uolcu  siMtH^  Gouts   --,'^^^  I    ,-...■. 
One  Colmbs  Ord^  NLE,  Sjite  2-301 
\«a!«i^>aa  DC.  20544  12^^' 
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UNITED  STATES  DISTRICT  COURT 

EASTERN  DISTRICT  OF  LOUISIANA  • '      ■ 

S01  MAGAZINE  STREET,  CHAMBERS  335 
NEW  ORLEANS.  LOUISIANA  70130 

IVAN  L.R.  LEMEUE  Phone:  (5041  589-4743 

Magistrate  Judge  Aoril    17       1996  ^"'  589-3781 

Judicial  Conference  of  the  -      — 

United  States 
Conunittee  on  Financial  Disclosvire 
One  Columbus  Circle,  N.E. 
Washington,  D.C.   20544 
Attention:   Judge  Frank  Magill 

RE:   Calendar  Year  1995  Filing 

Dear  Judge  Magill: 

Thank  you  for  your  inquiry  relative  to  my  Directorship  with 
the  Amistad  Research  Center  (ARC) . 

ARC  is  a  nonprofit  corporation  chartered  in  the  state  of 
Louisiana  and  operated  exclusively  for  educational  purposes.  ARC 
is  exempt  from  federal  income  teuces  under  Section  501(c)(3)  of  the 
Internal  Revenue  Code.  It  is  located  on  the  main  campus  of  Tulane 
University  in  New  Orleans,  Louisiana.  In  addition  to  em  annual 
operating  subsidy  from  Tulane  University,  the  ARC  receives  a 
significant  annual  grant  from  the  United  Church  Board  of  Homeland 
Ministries.  ARC  functions  as  a  manuscript  library  for  the  study  of 
ethnic  history,  culture,  and  race  relations  in  the  United  States. 
It  is  one  of  our  Nation's  largest  repositories  specializing  in  the 
history  of  African-Americans.  ARC  is  prohibited- from  engaging  in 
partisan  politics  or  legislative  lobbying. 

The  Board  of  Directors  of  ARC  vote  on  matters  that  promote  the 
educational  mission  of  ARC  by  approving  budgets,  personnel 
policies,  selecting  an  executive  director  to  manage  daily 
operations,  and  making/ amending/repealing  By-laws.  One  or  two 
board  meetings  are  held  each  calendar  year.  I  have  served  on  the 
budget,  educational  consortium,  audit,  and  By-law  committees  of  the 
ARC  board.   Directors  serve  without  compensation. 

Due  to  recent  long  range  goals  informally  set  by  the  Board  and 
designed  to  emphasize  a  need  for  directors  with  fundraising 
expertise,  I  notified  the  Chairman  of  the  Board  that  I  would  not  be 
able  to  accept  reappointment  to  the  Board  when  my  term  ends  this 
year,  1996. 

Kindly  contact  me  if  further  information  is  needed. 

Sincerely, 

Ivan  L.R.  Lemelle 
ILRL:fsm 
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JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES 
COMMITTEE  ON  FINANCIAL  DISCLOSURE 


Judge  Frank  Magill,  Chainnan 


Judge  Robert  R.  Beezer 
Judge  Albert  J.  Engel 
Judge  Marvin  J.  Garbis 
Judge  Robert  B.  Kiupansky 
Judge  Ronald  R.  Lagueux 
Judge  FA.  Little,  Jr. 
Judge  Alan  D.  Lourie 


judge  James  B.  Moran 
Judge  Paul  E.  Plunkett 
Judge  Robert  B.  Propst 
Judge  Manuel  L.  Real 
Judge  Dale  E.  Saffeb 
Judge  Frederick  J.  Scullin,  Jr. 
Judge  William  J.  Zloch 


One  Columbus  Circle,  N.E 
Washington,  DC.  20544 
Telephone.  (202)  273-4626 
FacsimUe:   (202)273-18*4 


September  4,  1996 


Judge  Ivan  L.  a  LgaH® 

r 


SER.  6  »96 
'Magistrate  Division 


Honorable  Ivan  L.R.  Lemelle 
United  States  Magistrate  Judge 
Hale  Boggs  Federal  Building 
Room  B-335 
501  Magistrate  Street 
New  Orleans,  LA   70130 

Dear  Judge  Lemelle: 

Thank  you  for  your  response  to  the  Committee's  letter  dated  April  11,  1996.  The 
Committee  has  completed  its  review  of  your  response  and  your  report  for  calendar  year  1995 
is  now  closed. 

Sincerely, 


Frank  Magill 
Chair 
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nNANCIAL    DISCLOSURE    REPORT 

FOR    CALENDAR    YEAR    1996 


(S    U.S.C.    App 


I.    P«r«on  Reporting    llist   name,    first,    middle    initiall 

Lemelle,    Ivan    L.R. 

2.    Court   or  Organization 

United   States    District    Court 
Eastern   District    of   Louisiana 

3     Date  of  Report 

02  /l2  /97 

4.    Title      (Article    III    fudges    indicate   active  or 
full-%r  part-timel 

Full-time   Magistrate    Judge 

5.    Report   Type    (check   appropriate   type) 

Nomination.    Date       /      / 

Initial      _j^  Annual     Final 

6.    Reporting   Period 

1  a '9  6-0 17-31 /.9- 

7.   Chambers  or  Office  Address 

501   Magazine    Street,    #335 
New  Orleans,    LA      70130 

8.    On   the   basis   of    the    information  contained   in   thla  Report   and 
any  modifications   pertaining   thereto,    it    is,    in  my  opinion, 
in  compliance   with  applicable    laws   and   regulaciona. 

Reviewing  Officer                                                                                 Date 

IMPORTANT  NOTES:  The  instructions  accompanying  this  form  must  be  followed.    Complete  all  parts, 
checking  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 

I.     POSITIONS.      (Reporting  individual  only,  see  pp.  9-13  of  Instructions.) 

POSITION  '  NAME    OF    ORGANIZATION/ENTITY 

NONE      (No  reportable  positions) 


Director 


Director 


Director 


Loyola  University  Schl.  of  Law  Visiting  Committe 

Federal  Bar  Assoc,  New  Orleans  Chapter 

Amistad  Research  Center  (Resigned  12/96) 


II.     AGREEMENTS.     (Reportingindividualonly,  see  pp.  14-17  of  Instructions.) 
DATE  PARTIES   AND   TERMS 

Y  NONE       (No  reportable  agreements) 


III.     NON-INVESTMENT  INCOME.     (Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 


DATE 


SOURCE   AND   TYPE 
NONE      (No  reportable  non-investment  income) 
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FINANCIAL  DISCLOSURE  REPORT 


Name   of    Peraon  Reporting 

Ivan   L.R.    Lemelle 


■)l  y)l  'i 


IV.     REIMBURSEMENTS  and  GIFTS  --  transportation,  lodging,  food,  entertainment. 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to  indicate  reportable 
reimbursements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
SOURCE  DESCRIPTION 


s 


NONE      (No  such  reportable  reimbursements  or  gifts) 


V.     OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 


B 


NONE      (No  such  reportable  gifts) 


VI.     LIABILITIES.      (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  '(S)'  for  separate  liability  of  the  spouse,  '(J)'  for  joint  liability  of 
reporting  individual  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  See  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VALUE  CODE 


□ 


HONE      (No  reportable  liabilities) 


•Value  Codec  J-SIS.OOO 


O>$506. 001 -51, 000, 000        rx-oA,uuu,vuA-« 
P3-S25.000.001-i50.000.000   M-JSO. OOP. 001 


P3-$S, 000. 001-SiS, 000,000 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 

Ivan   L.R.    Lemelle 


Date  of  Report 

02  l\i  /g? 


VII.  Page  1  INVESTMENTS  and  TRUSTS -- income,  value,  transactions  (Includes  those  of  spouse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


A. 
Description  of  Assets 
(including  trMSt  assets) 

Indicate  where  applicable,    owner  of 
the  asset    by  using  the  parenthetical 
■(J)"    for    loint   ownership  of   report- 
ing   individual    and  spouse.    "(S)*    for 
separate  ownership  by  spouse      "(DC  1 ■ 
for  ownership  by  dependent   child. 

Place    "(Xl-   after  each  asset 
exempt    from  prior  disclosure. 

during 
report  i.ng 
period 

at  end  of 
reporting 
period 

D- 
Transactions  during  reporting  period 

Amt.l 
Code 
(A-HI 

Type 
r&'ir 

111 

Value 
Code 
(J-P) 

Value 
Methods 
Code 

(Q-HI 

Type 

buy'ieil. 
merger, 
redemp- 

If   not   exempt    from  diacloaure                 | 

121 
Date: 

Day 

(3) 

Value2 
Code 

141 

Code 
(A-H) 

(SI 
Identity  of 
buyer/seller 
(if  private 
tranaaction) 

NONE         INo  reportable 

1st    Nat' 1    Bank   of 
'commerce    (IRA-CD's) 

B 

INT 

K 

T 

Merrill   Lynch 
Security 

A 

INT   ' 

J 

T 

^Ist    Commerce   Corp. 
Common   Stock 

A 

DIV 

J 

U 

U.S.    Savings   Bonds 

A 

INT 

K 

W 

J    1st    Nat'l   Bank   of 
Commerce    -   N.O..    LA 

B 

INT 

K 

T 

e 

7 

8 

9 

10 

11 

12 

13 

14 

IS 

le 

17 

IB 

?ciJ='g??E.f-^  J:ll6?§§i°liJS-Soo           5:il6?°5o!^j5?SoS:??6="—  Sif|i°SSi'Sli»??. 000,000    gj!H:S§5;Si;-r»r. 

\^^.  ??-b3,     g:li!5°§§i?li'SS?,ooo        ?:!l^??5:li?iiS%oro!§-°"-""-"°  J;!H%?S!il!!Sit°Soo";l?"-°"-'"''-°" 

^cS'Sr^^      8:SggEnnie                                     R-Cost  .real   estate  only,                                   SlJiftSfS                       T.C..h/K.rK.t 
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FINANCIAL  DISCLOSORE  REPORT  (cont'd) 


Name  of    Person   Reporting 

Ivan   L.R.    Lemelle 


Date  of   Report 

02/12/97 


Vra.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  (Indicate  part  of  Report.) 


K.  CERTIFICATION. 

In  compliance  with  the  provisions  of  28  U.S.C.  §  4SS  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on  Judicial 
Activities,  and  to  die  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perfbnn  any  adjudicatoiy  fimctioD  in  any  litigation 
during  die  peiiod  coveted  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependem  children  bad  a  financial  interest,  as  defined  in 
Canon  3C^Kc),  in  the  outcome  of  such  litigation. 

I  certify  that  all  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported  was  withheld  because  it  met 
applicable  statutory  provisions  permitting  non-disclosure. 

I  iimber  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been  reported  are 
in  compliance  with  the  provisions  of  S  U.S.C.A.  app.  4,  §  SOI  et.  seq.,  S  U.S.C.  {  73S3  and  Judicial  Conference  regulatians. 


Signature  _ 


.^?^.:;dv>oLi^ 


Date^?'32^<^'^^*'*^  '"^^  /  1?' 


NOTE:     ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  App.  4,  §  104.) 


FILING  INSTRUCnONS: 


Mail  sigiKd  original  and  3  artditinnal  copies  to: 


Committee  on  Fhiancial  Disdonre 
A^llllilll^!lft^i"^  Office  of  the 

XInited  States  Coorts 
Sniie  2-301 

One  Cohnnbas  Circle.  N.E.. 
Washmgton,  D.C.  20S44 
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hfBT  WORTH 


Piovidc  1  complete,  currenc  fUwdil  net  wonh  lutement  which  ilemitei  In  deUJl 
«U  ujf ts  (Includhg  bink  iccounu.  tul  «»uie,  tecu/io'es,  tniiu,  invcjtmenu,  uid  other  fmineiil 
holdings)  ail  UabUioei  (Includljig  debu,  mongiget,  loviJ,  ud  other  ruiaAcUl  obljgationt)  of 
youTMlf.  your  spouse,  and  other  Inune^liaie  memben  of  your  household. 


Atsni 

LXABlUnES 

Cuh  OB  Un4  uti  in  t>nki 

3( 

JDOOiOO 

)fol«p.;*Ul.Unb.»«»WSg)^itjr    2.g 

QM 

.00 

OJ.  C«»«fm»fnt  McuritfO"»4! 

1( 

000 

00 

NoiM  ftfihU  <s  btAb-wuacuntf 

d!L. 

Uiu4  ttcaiUti—ii  Khtdult  flyncA''^''^ 

000 

00 

Netil  ftjMt  It  l«3i(ir« 

-0 

UnCllc4  •ccwitki-tM  Kii««i]« 

-0- 

-0- 

AteoiuiU  »ftd  noui  i»«iv«kl«    , 

-0 

• 

Aeeemu  ta4  Hli  do* 

9 

000 

00 

Dm  ftora  ittiani  uid  6i«Adi 

-0.- 

UnpiMineoMlu 

sQ.- 

1 

Dm  ftoffl  odicn 

-a- 

Olliw  SBful  lu  11)4  inknM 

-0- 

DoubM 

-0- 

Xf  il  iiUU  naut|M  ftrMt-tU 
K>ic4d«  Boatmen's    Nat '  1 

63 

000 

00 

' 

Xt»le.Ute«win4-«<Jdieh.4i!«  Persona 
Residence    7009    Lake   Willo.w 

280 

QOO 

00 

Chtatl  pmtma  aid  olhu  n«M  p(y> 
•bk 

-0- 

-0- 

(Mm  tfctU'ilcmlu: 

AulM  i«4  odiM  jenooiJ  prepcljr 

82 

100 

00 

Cub  vi)at-Cf(  {(uwuci 

-n- 

OiIm  austt-iumludst   Commerce   C 

)rp. 

2 

)00 

00 

* 

IRA  CDs 

21 

)00 

00 

ti   s      fhT-ift    Savinas    Plan 

20 

DOO 

00 

TouIIiUUm 

98 

000 

00 

NcIWm* 

?52 

.Dim 

QO 

T«t«IAtt>U 

450 

000 

00 

TM)iSiUUi<udMM»a 

450 

000 

00 

CO.>fTINGENT  UABILITIES 

GEKE]UI,INF0ltMA11ON 

Af  tadeita,  comiicf  er  |vuular 

-0- 

A>*  aqr  uMti  |(c4(*d}  (A<U  idMd. 
«k4    No 

Ob  liuei  er  oeobiett 

-0- 

An  yw  dercolul  Ib  My  (oltt  or  titil 
icdawt     No 

Lcciiailmt 

-n- 

Htrt  jroa  «*(f  li^B  btfilivftejrf     No 

nr«v!ilea  f«r  Ftitni  Xncomt  Ta 

-0- 

Oihtr  ipecul  tfcM 

-0- 

==.' 
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III.   GENERAL  (PUBLIC) 

1.  An  ethical  cone iderat ion  iinder  Canon  2  of  the  American  Bar 
Association's  Code  o£  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

Summer  1971  -  Legal  intern  with  New  Orleans  Legal  Assistance 
Corporation  (provided  help  to  people  who  could  not  afford  the 
semrices  of  a  private  law  firm)  ,- 

1974  to  1964  -  Provided  free  legal  services  on  various 
occasions  to  senior  citizens  cuid  others  who  could  not  afford 
to  pay  for  representation; 

1979  to  1979  -  Volunteer  worker  with  disadvantaged  elementary 
cuid  high  school  students  through  the  Youth  Development 
Association  and  Reading  Appreciation  Program; 

1983  to  1984  -  Volunteer  with  Xavier  University's  Youth 
Motivation  Task  Force  programs; 

1987  to  1988  -  Volunteer  work  as  board  member  on  the  City  of 
New  Orleeuas  Industrial  Development  Board; 

1988  to  1989  -  Volimteer  teacher  at  Rabouin  Vocational  High 
School  Americein  Government  class  through  Louisiana  Bar 
Association's  Lawyers  in  Classroom  Project. 

1984  to  Present  -  Volunteer  work  as  judge  in  various  moot 
court  competitions,  continuing  legal  education  programs,  and 
trial  advocacy  seminars; 

1989  to  Present  -  Volunteer  work  with  two  senior  citizens' 
homes,  DeLllle  Inn  cuid  Lafon  Nursing  Home  of  the  Holy  Family. 

1995  to  Present  -  Volimteer  work  with  Colton  Middle  School 
through  partnership  program  cuid  Federal  Bar  Association  (New 
Orleans  Chapter) 


-35- 
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1991  to  Present  -  Through  the  Louisiana  Law  &  Civic  Education 
Program,  volimteer  assistance  to  promote  and  participate  in 
state-wide  activities  for  high  school  students,  teachers,  and 
lawyers . 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  --  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.  What  you 
have  done  to  try  to  chemge  these  policies? 

I  do  not  belong  to  an  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion. 

The  two  fraternal  organizations  that  I  held  active  membership 
in.  Alpha  Phi  Alpha  Fraternity,  Inc.  and  Sigma  Pi  Phi 
Fraternity,  while  composed  only  of  male  voting  members,  had 
female  participation  in  all  levels  of  the  organizations  except 
for  voting  memberships.  To  my  Icnowledge,  there  has  never  been 
a  claim  that  either  organization  engaged  in  "invidious"  sexual 
discrimination.  In  fact,  both  have  members  who  aire  nationally 
recognized  leaders  in  promoting  civil  rights  for  all, 
regardless  of  race,  sex,  religion,  age,  color,  national 
origin,  or  creed,  and  both  have  received  recognition  and 
accolades  from  women  civil  rights  leaders. 

Is  there  a  selection  commission  in  your  jiirisdiction  to 
recommend  Cemdidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstemces  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 

Traditionally,  our  United  States  Senators  from  Louisiana  play 
key  roles  in  the  screening  of  attorneys  interested  in  becoming 
United  States  District  Judges.  Therefore,  I  sought  etnd 
obtained  interviews  with  United  States  Senators  John  Brea\ix 
cuid  J.  Bennett  Johnston.  Subsequently,  Senators  Breaiix  and 
Johnston  recommended  my  nomination  for  United  States  District 

-36- 
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affirmative  duties  upon  governments  emd  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  mcuiner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

(a  through  e) : 

As  courts  of  limited  jurisdiction,  ovir  federal 
courts  must  be  vigilant  in  guarding  against  any 
tendency  tha^  erodes  respect  for  the  judicial 
system.  Judicial  edicts  that  exceed  clearly 
established  jurisdictional  boundaries  cannot  be 
tolerated. 

Judges  have  an  obligation  to  decide  a  case  based  on 
that  case's  set  of  facts  and  applicable  law. 
Resolution,  therefore,  must  be  focused  on  a  case  - 
by- case  approach  as  opposed  to  general  problem  - 
solutions.  Individual  litigemts,  plaintiffs  or 
defendants,  cannot  be  used  as  vehicles  to  further 
interests  or  issues  that  are  not  before  the  Coiirt. 
Excessive  exercises  of  judicial  powers  must  not 
occiir  or  go  unchallenged.  The  separation  of 
Executive,  Legislative,  and  Judiciary  powers  with  a 
unique  system  of  checks  and  balances  must  be 
honored.  Judges  can  neither  create  the  standing  of 
litigants  to  bring  an  action  nor  can  Judges  find 
ripeness  of  a  claim/ issue  to  hear  an  action  where 
there  is  no  standing  or  ripeness  present.  Judges 
have  neither  jurisdiction  nor  time  to  act  as 
overseers  of  the  daily  discretionary  functions  of 
administrative  officials  or  institutions.  Precious 
and  limited  judicial  resources  cannot  be  wasted  or 
abused. 

As  a  sitting  federal  trial  court  judge,  I  cannot 
allow  personal  philosophical  beliefs  to  interfere 
with  the  application  or  interpretation  of  United 
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states  Supreme  Court  and  Circuit  Court  precedent, 
clear  statutory  language,  legislative  intent/ 
history.  I  must  follow  the  law  and  not  be  swayed 
by  what  I  think  the  law  should  be.  I  have  been  and 
will  remain  on  guard  against  tendencies  that  would 
usurp  the  oath  I  took  in  1984  as  a  federal  judicial 
officer  to  "...  administer  justice  ...  faithfully 
and  impartially  discharge  and  perform  all  the 
duties  incumbent  upon  me  ...  under  the  Constitution 
and  laws  of  the  United  States  ...  So  help  me  God." 
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A.  HOWARD  MATZ 
SENATE  JODICIARY  COMMITTEE  QUESTIONNAIRE 

I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name    (include  any  former  names  used.) 

Alvin  Howard  Matz.  (Since  birth,  I  have  never  been  called 
"Alvin"  and  as  an  adult,  I  have  usually  identified  myself  as 
"A.  Howard  Matz.") 

2.  Address :  List  current  place  of  residence  and  office 
address (es) . 

Residence:      Los  Angeles,  CA 

Office:         1875  Century  Park  East 
Suite  2300 
Los  Angeles,  CA   90067 

3 .  Date  and  place  of  birth. 

August  3,  194  3 
Brooklyn,  N.Y. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name) .  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

Married  to  Dr.  Jane  Balkin  Matz  since  August  11,  1968.  My 
wife,  whose  maiden  name  was  Jane  Balkin,  is  a  French  teacher 
employed  by  Harvard-Westlake  School,  3700  Coldwater  Canyon, 
North  Hollywood,  CA   91604. 

5.  Education :  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted, 

Columbia  College  (Columbia  University) :  1961-1965  (A.B.  1965) 

Harvard  Law  School;   1965-1968  (J.D.  1968) 
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Employment      Record:  List       (by      year)       all      business      or 

professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 

1.  June-August  1965:  Summer  intern  for  Congressman  James  H. 
Scheuer  (Bronx,  N.V.) 

2.  1966  (Summer):  Counselor  and  teacher.  Project  Double 
Discovery,  Columbia  University  (New  York,  N.Y.) 

3.  1967  (Summer):  Law  Clerk,  Office  of  U.S.  Attorney  for 
Southern  District  of  New  York  (New  York,  N.Y.) 

4.  1967-1968:  Part-time  librarial  assistant,  Harvard  Law 
School  (Cambridge,  Mass.) 

5.  9/68-6/69:  Instructor  of  Police  Science,  Bergen 
Community  College,  Paramos,  N.J. 

6.  9/69-9/70:  Law  Clerk,  Hon.  Morris  E.  Lasker,  U.S.D.C. 
for  Southern  District  of  N.Y.  (New  York,  N.Y.) 

7.  9/70-3/74:  Associate,  Hughes,  Hubbard  &  Reed  (in  New 
York  from  9/70-8/72;  in  Los  Angeles,  California  from  8/72 
to  3/74) 

8.  3/74-12/31/78:  Asst.  U.S.  Attorney,  Central  District  of 
California  (Dept.  of  Justice) ,  Los  Angeles,  CA 

9.  1/1/79-5/31/83:  Partner,  Hughes,  Hubbard  &  Reed  (Los 
Angeles,  CA) 

10.  6/1/83-present:  Principal,  Bird,  Marella,  Boxer,  Wolpert 
&  Matz,  a  P.C.  (Los  Angeles,  CA) 

MilitarY  Service:  Have  you  had  any  militeiry  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,   serial  number  and  type  of  discharge  received. 

No  military  service. 
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8.  Honors  cind  Awards:  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest   to   the  Committee. 

•  graduated  cum  laude 

In  College:     •  Class  of  1911  Scholarship 

•  New  York  State  Regents  Scholarship 

Professional :  •  I  received  numerous  commendations  from 
representatives  of  the  Securities  and  Exchange  Commission, 
Federal  Bureau  of  Investigation,  Department  of  Health  and 
Human  Services  and  Internal  Revenue  Service  for  cases  I 
handled  as  a  prosecutor. 

•  In  1983  I  was  named  among  the  best  white 
collar  criminal  defense  lawyers  in  The  Best  Lawyers  In 
America,  a  book  compiled  by  lawyers  on  the  basis  of  other 
lawyers'  evaluations. 

•  In,  I  believe,  1991-1993,  I  received  numerous 
commendations  from  the  State  Bar  of  California  for  my  work  on 
behalf  of  pro  bono   clients  and  causes. 

•  In  1995,  my  firm  received  the  Volunteer 
Services  Award  from  Bet  Tzedek  Legal  Services. 

•  In  1993,  the  United  States  Congress,  the  City 
of  Los  Angeles  and  the  California  State  Assembly  passed 
resolutions  commending  my  efforts  on  behalf  of  Bet  Tzedek 
Legal  Services  when  I  served  as  its  president. 

9.  Bar  Associations:  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conference  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

State  Bar  Association  of  California 

American  Bar  Association 

Los  Angeles  County  Bar  Association 

Association  of  Business  Trial  Lawyers 

Association  of  Former  Assistant  U.S.  Attorneys 

Beverly  Hills  Bar  Association  (Chair,  Committee  On  Legal 

Services,  1990-1991) 

Federal  Bar  Association 

National  Association  of  Criminal  Defense  Lawyers 

I  have  been  a  panelist  or  moderator  on  many  professional 

seminars. 
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other  Memberships :  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  public  bodies.  Please  list 
all   other  organizations   to  which  you   belong. 

A.  Lobbying  organizations 

American  Bar  Association 

American  Civil  Liberties  Union 

American  Jewish  Congress 

Common  Cause  '  ' 

Los  Angeles  County  Bar  Association 

New  York  State  Bar 

State  Bar  of  California 

B.  Other  organizations 

American  Associates  of  Ben  Gurion  University 

Bet  Tzedek  Legal  Services 

Columbia  College  Alumni  Association 

Federal  Bar  Association* 

Hancock  Park  Homeowners  Association 

Hebrew  Union  College-Jewish  Institute  of  Religion,  Board 

of  Overseers  (Los  Angeles  campus) 

Los  Angeles  County  Museum  of  Art 

National  Association  of  Criminal  Defense  Lawyers* 

New  Israel  Fund* 

Pine  Mountain  Tennis  Club 

Skirball  Cultural  Center 

Temple  Israel  of  Hollywood 

U.S.  Holocaust  Museum 

Simon  Wiesenthal  Museum  of  Tolerance* 

This  group  may  lobby;  I  am  not  sure. 


11.  Court  Admission:  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admissions  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice . 


•  New  York  State  Bar  (all  courts) 

•  U.S  District  Court  for  So.  Dist.  of  N.Y, 

•  State  Bar  of  California 


April  13,  1970 

July  29,  1971 

June  29,  1973 


•  U.S.  Dist.  Ct.  for  Central  Dist, 


of  Calif. 

September  17,  1973 


•  U.S.  Court  of  Appeals  for  2nd  Circuit 

4 


October  26,  1973 
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•  U.S.  Court  of  Appeals  for  9th  Circuit        March  21,  1974 

•  Supreme  Court  of  the  United  States  July  30,  1979 

•  U.S.  Dist.  Ct.  for  Southern  Dist.  of  Calif, 

September  12 ,  1979 

•  U.S.  Dist.  Ct.  for  No.  Dist.  of  Calif.     October  14,  1982 

As  to  administrative  agencies,  I  have  represented  clients 
before  the  Securities  and  Exchange  Commission  and  the  Internal 
Revenue  Service.  I  do  not  have  information  available  about 
dates  of  admission,  but  I  believe  my  first  S.E.C.  appearance 
was  1972  and  my  first  I.R.S.  appearance  was  1984.. 

12.  Published  Writincrs :  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,   please  supply  them. 

I  authored,  or  co-authored  the  following  articles: 

(a)  "Obtaining  Evidence  For  Federal  Economic  Crime 
Prosecutions , "  14  American  Criminal  Law  Review  651 
(1977) . 

(b)  "Determining  the  Standard  of  Proof  in  Law  Suits  Brought 
Under  RICO,"  The  National  Law  Journal  (October  1983K 

(c)  "Administrative  Summonses,  Subpoenas  and  Searches," 
published  in  a  book  entitled  Parallel  Grand  Jury  and 
Administrative  Agency  Investigations.  American  Bar 
Association  (1981) . 

(d)  "Potential  Tort  Liability  in  Business  Takeovers,"  The 
California  Lawyer  (September,  1986) 

-(e)   "Compensating  Non-Expert  Witnesses,"  The  Los  Angeles 
Lawyer  (March  1989) . 

(f)  "Lawyers  on  the  Attack:  Prosecutors'  and  Defense  Lawyers' 
Efforts  To  Curb  The  Other  Side's  Perceived  Misconduct," 
published  in  Corporate  Criminal  Liability  (Practicing  Law 
Institute,  1991) . 
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(g)  "False  Financial  Application  Investigations  Conducted  By 
The  Department  of  Justice,"  Business  Crimes  Bulletin. 
January  1995. 

13.  Health:  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  [Aysical   examination. 

My  health   is   excellent.     My   last   examination  was   on 
January  22,  1997. 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

None. 


15.  Citations :  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,   please  provide  copies  of  the  opinions. 

Not  applicable. 

16.  Public  Office:  State  (chronologically)  any  public  offices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

I  have  neither  sought  nor  held  any  public  office. 

17.  Legal  Career: 

a.   Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk: 
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I  was  a  law  clerk  to  the  Hon.  Morris  E.  Lasker,  then  of  the 
United  States  District  Court  for  the  Southern  District  of  New 
York,  from  September  1969  through  August  1970.  Judge  Lasker 
now  is  a  Senior  Judge  sitting  in  the  District  of  Massachusetts 
(Boston,  Mass.) 

2.        whether     you     practiced     alone,      and     if     so,      the 
addresses  and  dates; 

1   never  practiced  alone. 


3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

•  9/70-3/74:  Associate,  Hughes,  Hubbard  &  Reed  (in  New 
York  from  9/70-8/72;  in  Los  Angeles,  California  from  8/72 
to  3/74)  The  address  of  Hughes,  Hubbard  &  Reed  has 
changed  from  time  to  time.  From  9/70  -  8/72,  it  was  One 
Wall  Street,  New  York,  New  York  10005.  From  8/72  to  3/74 
and  later  from  1/79  to  5/83,  it  was  615  South  Flower 
Street,  then  515  South  Flower  Street,  then  555  South 
Flower  Street,  all  in  Los  Angeles,  California  90071. 

•  3/74-12/31/78:  Asst.  U.S.  Attorney,  Central  District  of 
California  (Dept.  of  Justice) ,  312  N.  Spring  Street,  Los 
Angeles,  CA   90012 

•  1/1/79-5/31/83:  Partner,  Hughes,  Hubbard  &  Reed  (Los 
Angeles,  CA) 

•  6/1/83-present:  Principal,  Bird,  Marella,  Boxer,  Wolpert 
&  Matz,  a  P.C.  (Los  Angeles,  CA)  The  address  of  my 
current  firm  also  has  changed.  From  6/83  to  1986,  it  was 
340  No.  Camden  Drive,  Beverly  Hills,  CA  90210.  From  1986 
to  1992  it  was  10960  Wilshire  Blvd.  ,  Los  Angeles,  CA 
90024.  Since  1992  it  has  been  1875  Century  Park  East, 
23rd  Floor,  Los  Angeles,  CA  90067. 

b.  1.  What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

1970-1974:  As  an  associate  in  the  New  York-based  firm  of 
Hughes,  Hubbard  &  Reed  my  law  practice  in  general  was  civil 
(business)  litigation,  including  matters  involving  antitrust 
law,  securities  law,  business  torts,  breach  of  contract  and 
defamation.   I  tried  no  cases. 
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3/74-12/31/78:  As  an  Assistant  U.S.  Attorney,  my  law  practice 
consisted  of  federal  criminal  prosecutions.  From  at  least 
1976  and  after,  I  was  a  member  of,  and  beginning  in  late  1977 
the  Chief  of,  the  Fraud  and  Special  Prosecutions  Section, 
which  was  responsible  for  all  major  economic  crime 
prosecutions . 

1/1/79-5/31/83:  As  a  partner  of  Hughes,  Hubbard  &  Reed, 
the  dominant  part  of  my  practice  was  civil  (business) 
litigation.  I  handled  a  few  federal  grand  jury  investigations 
and  represented  one  client  in  a  California  state  court 
criminal  prosecution  and  trial. 

8/1/83-present:  I  am  a  principal  in  a  firm  of  19  lawyers. 
We  engage  only  in  litigation,  including  civil  and  criminal 
trials  and  appeals,  arbitrations,  mediations  and 
administrative  proceedings. 

Most  of  my  practice  is  devoted  to  business  litigation  of  all 
types.  Approximately  15-20%  of  my  work  currently  involves 
federal  criminal  (white  collar)  investigations  and 
prosecut  ions . 

2.        DescribB   your  typical    former   clients,    and  mention 
the  areas,    if  any,    in  which  you  have  specialized . 

I  do  not  have  "typical  clients,"  because  I  represent  many 
different  clients.  Some  are  professionals  (lawyers, 
accountants,  educators,  etc.).  Some  are  pro  bono  clients.  I 
also  represent  numerous  partnerships,  including  law  firms. 
[E.g.,   MGIC   V-  Moore,    952  F.  2d  1120  (9th  Cir.  1991).] 

As  to  corporate  clients,  in  recent  years  my  most  active 
institutional  clients  have  been  IBM,  The  Walt  Disney  Company, 
The  J.H.  Snyder  Company,  Ultramar,  Inc.,  Beasley  Broadcasting 
Company  and  Libra  Investments,  Inc.  For  each  of  these 
clients,  I  have  been  responsible  for  several  cases.  Most  of 
the  matters  were  settled,  usually  on  terms  favorable  to  the 
client. 

Other  clients  I  have  represented  in  numerous  matters  include 
the  City  of  Anaheim  and  Yale  University. 

Substantively,  the  areas  where  I  have  demonstrated  specialized 
skill  include  the  "law  of  lawyering"  (legal  malpractice, 
malicious  prosecution,  law  firm  partnership  disputes  and  legal 
ethics) ;  civil  and  criminal  RICO;  federal  white  collar 
prosecutions;  and  business  disputes,  including  torts.  In 
addition,  I  believe  I  have  acquired  expertise  in  evidence, 
civil  and  criminal  procedure,  and  trial  work. 
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c.    1.    Did   you   appear   in    court    frequently,    occasionally, 
or     not      at      all?  If      the      frequency     of     your 

appeeirances    in    court    varied,     describe    each    such 
variance,    giving  dates. 

I  seldom  appeared  in  court  until  my  service  as  a  federal 
prosecutor  (1974-78);  during  those  years  I  appeared  in  court 
frequently,  and  I  tried  at  least  thirteen  cases.  Since  then, 
I  have  appeared  in  court  countless  times,  including  for 
trials,  motions,  hearings  and  appeals,  but  the  degree  of 
frequency  or  regularity  has  varied  over  the  years.  Speaking 
just  about  trials,  from  1979-1983,  I  tried  four  cases;  from 
1983-1997  I  tried  six  cases.  Many  of  these  cases  were  lengthy 
and  complicated;  two  were  arbitrations. 

2.  What  percentage  of   these  appearances  was   in: 

(a)  federal    courts; 

Approximately  30-40%. 

(b)  state  courts  of  records; 

Approximately  55-65%. 

(c)  other  courts. 
Approximately  5%. 

3.  What  percentage  of  your  litigation  was: 

(a)  civil; 

Approximately  70%. 

(b)  criminal . 
Approximately  30%. 

4.  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than  settled), 
indicating  whether  you  were  sole  counsel,  chief 
counsel,   or  associate  counsel. 


50-531  98-30 
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I  have  tried  at  least  21  cases  to  verdict  or  judgment  in 
court.  In  all  of  them  I  was  either  sole  counsel  or  chief 
counsel.  I  have  tried  two  arbitrations,  as  sole  counsel. 


5.    What  percentage  of   these   trials  was: 

(a)  jury;   • 

60%.  - 

(b)  non-jury. 

40%. 


18.      LitJQation:     Describe  the  ten  most  significant  litigated 
matters      which      you      personally     handled.  Give      the 

citations,  if  the  cases  were  reported,  and  the  docket 
number  and  date  if  unreported .  Give  a  capsule  summary  of 
the  substance  of  each  case.  Identify  the  party  or 
parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the 
final  disposition  of  the  case.  Also  state  as  to  each 
case:  (a)  the  date  of  representation;  (b)the  name  of  the 
court  and  the  name  of  the  judge  or  judges  before  whom  the 
case  was  litigated;  and  (c)the  individual  name, 
addresses,  and  telephone  numbers  of  co-counsel  and  of 
principal   counsel   for  each  of  the  other  parties. 


(1)  Handaards  Inc.  v.  Ethicon.  Inc.  (No.  CV-49451, 
U.S.D.C.  for  the  Northern  District  of  California, 
Hon.  Magistrate  Judge  Joan  Brennan) .  [1986] 
Opposing  counsel:  Kathleen  P.  March,  Demetriou, 
Del  Guercio  &  Love joy  (Los  Angeles) .  Ms.  March  now 
is  a  United  States  Bankruptcy  Court  Judge  for  the 
Central  District  of  California.  Her  address  is  255 
E.  Temple  St.,  Los  Angeles,  CA  90012.  (213)  894- 
3724. 

In  this  action,  I  represented  Maxwell  Blecher,  a 
very  prominent  attorney,  and  his  firm,  Blecher  & 
Collins  (collectively  "Blecher") .  Blecher  had 
successfully  represented  Handgards  in  an  underlying 
antitrust  trial  and  had  obtained  a  $7.5  million 
attorneys'  fee.  Another  attorney  (Joel  Bennett) 
who  had  worked  on  the  case  as  an  independent 
contractor  and  later  as  a  Blecher  associate,  filed 
a  lien  on  the  recovery  and,  along  with  yet  another 
attorney,  claimed  to  be  responsible  for  the  victory 
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and  to  have  a  right  to  71%  of  the  attorneys'  fee. 
After  a  two-week  court  trial,  Magistrate  Judge 
Brennan  awarded  Bennett  only  a  small  fraction  of 
what  he  claimed  and  only  30%  of  what  Blecher  had 
previously  offered  to  pay.  The  ruling  was  upheld 
by  U.S.  District  Judge  Stanley  Weigel  on  appeal. 

(2)  Picker  International.  Inc.  v.  Richard  A.  Hurwxtz 
and  Diagnostic  ImaainQ  Medical  Group.  Inc.  (No.  85- 
1430,  U.S.D.C.  for  the  Central  District  of 
California,  Hon.  Robert  M.  Takasugi) .  [1988] 
Opposing  Counsel:  J.  Michael  Crowe  (Los  Angeles) . 
(Crowe  &  Day,  100  Wilshire  Blvd.,  Suite  200,  Santa 
Monica,  CA  90401-1111;  (310)  917-4500.) 

In  this  case,  I  defended  Picker  International,  a 
manufacturer  of  medical  diagnostic  equipment, 
against  claims  for  fraud,  negligence  and  breach  of 
warranty  brought  by  a  radiologist  and  his  company. 
Picker  counterclaimed  for  fraud.  I  took  over  this 
case  three  months  before  trial;  another  firm  had 
handled  the  case  for  three  years.  After  a  12-week 
jury  trial,  the  jury  returned  a  verdict  awarding 
Picker  $699,133  on  its  counterclaim,  and  awarding 
the  radiologist  (Hurwitz)  $1,264,999.50  on  his 
claims.  The  aggregate  result  was  a  recovery  by 
plaintiffs  of  $565,866.50,  substantially  less  than 
my  client  had  offered  in  settlement.  The  attorney 
who  referred  the  matter  to  my  firm  [Sandor  T. 
Boxer,  2049  Century  Park  East,  Suite  900,  Los 
Angeles,  CA  90067-3111;  (310)  282-8118]  handled  the 
appeal  and  has  advised  me  that  the  matter  was 
settled  while  the  appeal  was  pending. 

(3)  Natomas  Corp.  v.  Carlsbera  Petroleum  Corporation 
(Los  Angeles  Superior  Court,  Hon.  Christian  E. 
Markey,  Jr.).  [1981]  I  do  not  have  the  docket 
number.  Opposing  counsel:  Richard  D.  DeLuce, 
Lawler,  Felix  &  Hall  (Los  Angeles)  .  Mr.  DeLuce  now 
is  with  Arter  &  Madden,  700  S.  Flower  St.,  Suite 
3000,  Los  Angeles,  CA  90017,  (213)  629-9300. 

I  represen'ted  defendant  Carlsberg  Financial 
Corporation  ("CFC") ,  which  was  sued  by  Natonas 
Corporation  and  four  other  large  oil  companies  that 
were  seeking  millions  of  dollars  in  alleged  unpaid 
obligations.  The  dispute  arose  out  of  the  parties' 
interests  in  an  overseas,  offshore  drilling 
venture.  CFC  had  not  executed  the  applicable 
agreements;  a  Carlsberg-affiliated  company  had. 
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The  other  companies  claimed  the  alter  ego  doctrine 
permitted  recovery  from  CFC.  After  a  three-week 
trial.  Judge  Markey  ruled  for  CFC  and  dismissed  the 
action. 

(4)  Yale  nnivsrsitv  v.  Calaway.  et  al.  (No.  77-4771, 
U.S.D.C.  for  the  Central  District  of  California, 
Hon.  Robert  M.  Takasugi.)  [1980]  Opposing 
counsel:  William  Marchiondo,  Marchiondo,  Vigil  & 
Associates,  315  5th  Street  N.W.,  Albuquerque,  New 
Mexico  87102,  (505)  247-0751;  Charles  E.  Thompson, 
Law  Office  of  Charles  Thompson,  703  S.  8th  Street, 
Las  Vegas,  Nevada  89101,  (702)  382-3652;  Robert  M. 
Newell    (Los  Angeles) .      Mr  Newell    is   deceased . 

I  represented  plaintiff  Yale  University,  which  sued 

three  persons  (one  of  whom  was  a  disbarred  lawyer) 

for  fraudulently  inducing  a  96  year-old  woman  to 
change  her  will,  which  had  left  a  large  bequest  to 
Yale.  The  money  went  to  an  ex-dancer,  who  was  also 
a  defendant.  The  "Yale  Will"  was  never  located, 
however,  and  Yale  had  to  rely  on  witnesses  who  had 
seen  it.  After  a  two-week  jury  trial,  the  jury 
returned  a  verdict  for  the  defendants,  finding  that 
Yale's  evidence  failed  to  meet  the  requirements  of 
the  California  Probate  Code,  as  construed  by  the 
Court  in  its  jury  instructions.  In  1982  the 
judgment  was  upheld  by  the  Ninth  Circuit  on  appeal. 
(Dkt.  No.  80-5260.) 

(5)  Brenner  v.  Sherman  (No.  C459153,  L.A.S.C.,  Hon. 
Edward  M.  Ross).  [1988]  Opposing  Counsel:  Jacob 
Segura,  Esq.,  315  S.  Beverly  Dr.,  Suite  501, 
Beverly  Hills,  CA  90212-4316,  (310)  282-8448. 

I  represented  California  Municipal  Investors,  Inc., 
a  municipal  bond  dealer  and  two  of  its  principals 
(Michael  Sherman  and  Martin  Glaser.)  They  had  been 
sued  for  fraud  and  breach  of  contract  by  a  former 
partner,  by  then  a  competitor,  in  connection  with 
the  collapse  of  another  municipal  bond  firm  that 
had  been  placed  in  SIPC  liquidation.  After  trial 
commenced  and  while  the  jury  was  being  picked,  my 
clients  prevailed  on  six  critical  motions  in 
limine.  The  case  was  then  settled  on  terms  very 
favorable  to  my  clients.  (Richard  Purtich,  Esq. 
represented  another  defendant,  named  Mark  Siegel, 
who  proceeded  to  trial-  His  address  is  2121  Avenue 
of  the  Stars,  Los  Angeles,  CA  90067,  (310)  282- 
8989.) 
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(6)  Vltramar  America  Limited  v.  MorQan,  Lewis  & 
Bockius.  et  al .  (No.  C747706,  Los  Angeles  Superior 
Court,  Hon.  David  Workman).  [1994]  Opposing 
Counsel:  Gregory  Long  of  Sheppard,  Mullin,  Richter 
&  Hampton,  333  S.  Hope  St.,  Los  Angeles,  CA  90071- 
1448  (213)  620-1780. 

I  represented  plaintiff,  a  subsidiary  of  Ultramar 
Corporation,  a  New  York  Stock  Exchange-listed 
petroleum  refiner.  This  was  a  legal  malpractice 
action  arising  out  of  defendant  law  firm's 
representation  of  my  client  in  a  prior  federal 
lawsuit  in  which  summary  judgment  had  been  entered 
against  Ultramar.  After  a  six-week  jury  trial,  the 
jury  unanimously  returned  a  verdict  for  my  client 
which,  with  costs  and  interest,  resulted  in  an 
almost  $1,800,000  judgment.  After  cross-appeals 
were  filed,  the  case  settled  for  an  amount  larger 
than  the  judgment. 

(7)  In  the  Matter  of  Raebarn  Partners.  L.P.  (No.  72  180 
0358  91,  American  Arbitration  Association.)  [1992] 
(The  arbitrators  were  Joseph  Guimera,  Gordon  Klein 
and  John  B.  Houck.)  Opposing  Counsel:  Lyle  Mink 
1875  Century  Park  East,  Los  Angeles,  CA  90067, 
(310)  553-1010. 

This  action  for  dissolution  of  a  partnership  and  an 
accounting  was  tried  before  a  three-member  panel 
(all  attorneys)  of  the  American  Arbitration 
Association.  The  partnership  controlled  a  small, 
successful  merchant  banking  firm.  I  represented 
Mark  R.  Allison  and  Frederick  Ulrich,  Jr.,  two  of 
the  founding  partners,  against  the  other  partner. 
After  several  months  of  hearings,  and  approximately 
20  sessions  of  testimony,  my  clients  prevailed  on 
all  disputed  claims  and  were  awarded  a  sizable 
recovery. 

(8)  and  (9)  Onited  States  v.  Lindquist.  et  al.  (No.  77- 
244,  Hon.  Robert  M.  Takasugi) .  [1977] 
Opposing  counsel:  Alan  Walcher,  (1875  Century 
Peurk  East,  Suite  500,  Los  Angeles,  CA  90067; 
(310)  556-8861;)  Arthur  M.  Mabry  (deceased) 
and  P.  Vernon  Zeitsoff  (11845  W.  Olympic 
Blvd.,  Suite  645,  Los  Angeles,  CA  90064-1113; 
(310)  312-0772  and  Parker  Neilson  (Salt  Lake 
City,  UT)  and  United  States  v.  Dizon,  et  al. 
(No.  77-247,  Hon.  Robert  Firth).  [1977] 
Opposing  counsel:  Charles  Weedman  (20771  Big 
Rock  Drive,  Malibu,  CA  90265;  310-456-1956  and 
Arthur  M.   Mabry   (deceasad) . 
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These  two  separate  but  related  trials  were  the 
first  cases  to  proceed  to  trial  under  Section  206 
of  the  Investment  Advisers  Act  of  1940.  I 
represented  the  United  States.  In  Lindquxst,  four 
defendants  were  accused  of  several  securities  fraud 
and  mail  fraud  violations  arising  out  of  the 
looting  of  two  mutual  funds.  After  a  four  week 
trial,  three  defendants  were  convicted  on  all 
counts  and  one  was  acquitted.  In  Dizon,  four 
defendants  were  indicted  for  numerous  securities 
fraud  and  mail  fraud  violations.  They,  too,  had 
looted  the  mutual  funds  and  caused  their  collapse. 
Two  pled  guilty  and  the  remaining  two  were  found 
guilty  after  a  three  week  jury  trial.  All  of  the 
convictions  that  were  appealed  were  upheld. 

(10)  United  States  v.   Amy,   et  al .    (No.  76-260,  U.S.D.C., 
Hon.  Irving  Hill).   [1976] 

I  represented  the  United  States.  In  this  case,  13 
persons  were  named  in  a  34-count  indictment 
charging  that  they  filed  more  than  350  false  tax 
returns  seeking  refunds  exceeding  $740,000.  Eight 
defendants  pled  guilty.  Four  were  convicted  after 
a  two  week  jury  trial.  (One  became  a  fugitive.)  I 
do  not  recall  the  names  of  the  opposing  counsel. 


Because  many  of  these  matters  were  handled  more 
than  five  years  ago,  I  am  hereby  submitting  a  list 
of  members  of  the  legal  community  who  have  had 
extensive  contact  with  me  in  recent  years: 

Maxwell  Blecher,  Esq. 
Blecher  &  Collins 
611  W.  6th  St.,  20th  Fl. 
Los  Angeles,  CA   90071 
(213)  622-4222 

Merrick  J.  Bobb,  Esq. 
555  W.  Fifth  St.,  35th  Floor 
Los  Angeles,  CA   90012-1024 
(213)  689-4440 

Gerald  E.  Boltz,  Esq. 
Bryan  Cave 

120  Broadway,  Suite  500 
Santa  Monica,  CA  90401-2305 
(310)  576-2100/2134 
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Robert  Bonner,  Esq. 

Gibson,  Dunn  &  Crutcher 

333  S.  Grand  Ave.,  Suite  4615C 

Los  Angeles,  CA   90071-3197 

(213)  229-7000 

Alan  Friedman,  Esq. 
Hunger,  Tolles  &  Olson 
355  S.  Grand  Ave. 
Los  Angeles,  CA   90071 
(310)  683-9100 

James  P.  Clark,  Esq. 

Gibson,  Dunn  &  Crutcher 

2029  Century  Park  East,  Suite  4000 

Los  Angeles,  CA   90067 

(310)  552-8521 

Justin  Goldner,  Esq. 
Rosenfeld,  Meyer  &  Sussman 
9601  Wilshire  Blvd. ,  Suite  444 
Beverly  Hills,  CA   90210 
(310)  858-7700,  x201 

Alan  Isaacman,  Esq. 
Isaacman,  Kaufman  &  Painter 
8484  Wilshire  Blvd.,  Suite  850 
Beverly  Hills,  CA   90211 
(213)  782-7700 

Sanford  M.  Litvack,  Esq. 
The  Walt  Disney  Company 
500  S.  Buena  Vista 
Burbank,  CA  91521 
(818)  560-7707 

Sheldon  H.  Sloan,  Esq, 

1801  Avenue  of  the  Stars,  Suite  417 

Los  Angeles,  CA  90067 

(310)  201-0622 

Robert  Meyer,  Esq. 

Loeb  and  Loeb 

1000  Wilshire  Blvd.,  18th  Floor 

Los  Angeles,  CA   90017-2475 

(213)  688-3506 

Charles  Pereyra-Suarez,  Esq. 

Davis  Wright  Tremaine 

1000  Wilshire  Blvd.,  Suite  600 

Los  Angeles,  CA  90017 

(213)  229-9600 
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Mark  R.  Steinberg,  Esq. 

O'Melveny  &  Myers 

440  S.  Hope  St. 

Los  Angeles,  CA   90071-2899 

(213)  669-6290 

Marjorie  Steinberg,  Esq- 
Tuttle  &  Taylor 
355  S.  Grand  Ave.,  40th  Floor 
Los  Angeles,  CA   90071-3101 
(213)  683-0600 


19.  Legal  Activities:  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal 
matters  that  did  not  involve  litigation.  Describe  the 
nature  of  your  participation  in  this  question;  please 
omit  any  information  protected  by  the  attorney-client 
privilege    (unless   the  privilege  has  been  waived.) 

In  1968,  fresh  out  of  law  school,  I  founded  and  headed  a 
Criminal  Justice  and  Police  Science  Program  at  a  new  community 
college  in  New  Jersey,  Bergen  Community  College.  My  students 
were  all  policemen.  Some  were  high  ranking  officers.  I 
worked  closely  with  these  men,  and  made  it  my  business  to 
learn  from  them  at  least  as  much  as  I  imparted.  They  were 
good  teachers.  The  many  nights  I  accompanied  them  on  patrol, 
the  many  sessions  we  spent  with  civic  groups  and  citizens 
(some  hostile  to  law  enforcement) ,  and  the  personal 
experiences  they  shared  gave  me  a  lasting  appreciation  for  the 
complex  burdens  we  impose  on  "cops."  My  teaching  and 
administrative  responsibilities  also  demonstrated  the 
importance  of  carefully  training  policemen  to  understand  their 
role  in  our  justice  system. 

One  facet  of  my  career  as  a  practicing  lawyer  that  has  been 
especially  gratifying  has  involved  public  interest  law. 
Particularly  meaningful  has  been  my  service  on  behalf  of  the 
clients  of  Bet  Tzedek  Legal  Services,  not  only  as  an  active 
member  of  the  Board  (and  its  President  in  1992-1993),  but  as 
a  volunteer  attorney.  My  firm  and  I  have  represented  numerous 
indigent  clients,  and  in  1995  we  were  presented  with  the 
Volunteer  Services  Award.  During  my  service  as  President  of 
Bet  Tzedek  (a  Hebrew  term  meaning  "House  of  Justice"),  we 
initiated  two  new  programs  of  importance  to  the  community, 
particularly  the  legal  profession.  First,  we  created  the  Bet 
Tzedek  Symposium  on  Judaism  and  American  Law.  The  purpose  of 
this  event,  which  is  free  to  the  entire  community,  is  to 
explore  the  impact  of  Jewish  law  and  values  on  the  American 
legal  system,  as  well  as  how  the  American  legal  system  has 
enabled  Jews  to  contribute  to  the  strengthening  of  our  Nation. 
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The  first  Symposium  addressed  "Jewish  Values  and  Jewish 
Interests  in  the  Legislative  Process"  and  featured  Senator 
Joseph  Lieberman  as  the  keynote  speaker.  In  the  second 
Symposium,  a  distinguished  conservative  constitutional  lawyer 
and  Supreme  Court  advocate  (Nathan  Lewin,  of  Washington,  D.C.) 
and  Rabbi  Elliot  Dorff ,  Rector  of  the  University  of  Judaism, 
discussed  "Affirmative  Action,  Jews  and  Jewish  Law."  Prof. 
Laurie  Levenson  of  Loyola  Law  School  was  the  moderator. 

Another  significant  program  that  Bet  Tzedek  initiated  during 
my  presidency  is  known  as  the  "El  Portal"  project.  Through 
this  program,  Bet  Tzedek  provides  the  legal  services  component 
of  a  community-wide  effort,  under  the  auspices  of  the 
Alzheimer's  Association,  to  assist  the  Latino  community  of 
East  Los  Angeles  with  problems  faced  by  families  whose  elderly 
members  are  afflicted  with  Alzheimer's  Disease. 

II.   FINAKCIAL  DATA  AND  CONFLICT  OF  INTEREST   (PUBLIC) 

List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  formsr  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest . 

Under  my  firm's  Shareholders  Agreement,  I  am  entitled  to 
deferred  compensation  based  upon  my  percentage  interest  in  the 
firm's  profits  for  the  two  years  preceding  my  departure.  That 
percentage  is  multiplied  against  the  firm's  then-existing 
receivables,  its  then-existing  non-billed  work  in  progress 
billed  within  90  days  of  the  departure  date  and  its  tangible 
assets.  I  am  also  entitled  to  payment  for  my  stock  in  the 
firm  at  the  rate  of  $1  per  share.  (I  own  100  shares.)  In 
addition,  I  would  be  entitled  to  payment  of  "an  equitable 
amount"  of  any  contingent  fee  received  after  my  departure. 
The  net  sum  of  these  interests  is  to  be  paid  in  six  equal 
installments  over  a  three  year  period,  the  first  such 
installment  to  be  paid  on  the  June  30  or  December  31  date  that 
first  occurs  180  days  or  more  after  the  departure  date,  and 
each  of  the  remaining  payments  to  be  paid  at  six  month 
intervals  thereafter. 

I  also  have  an  interest  in  an  IRA  account,  which  is  managed  by 
Sanford  C.  Bernstein,  Inc.  The  account  contains  investments 
in  the  Bernstein  International  Value  Portfolio  and  the 
Bernstein  Emerging  Markets  Value  Portfolio,  both  mutual  funds. 
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I  also  have  an  interest  in  the  Bird,  Marella,  Boxer,  Wolpert 
&  Matz,  APC  Profit  Sharing  Plan. 

In  addition,  I  have  an  interest  in  the  Bird,  Marella,  Boxer, 
Wolpert  &  Matz,  APC  Money  Purchase  Pension  Plan. 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of- interest  during  your  initial 
service  in   the  position   to  which  you  have  been  nominated. 

To  resolve  potential  conflicts,  I  first  would  comply  with  28 
U.S.C.  §§  144  and  455;  the  ABA  Model  Code  of  Judicial  Conduct; 
and  the  Judicial  Conference  Code  of  Conduct  for  United  States 
Judges . 

Second,  apart  from  the  statutes,  I  would  be  governed  by  the 
Supreme  Court's  statement  that  as  a  matter  of  due  process  a 
party  "is  entitled  to  a  neutral  and  detached  judge.  .  .  ." 
Ward  V.  Village  of  Monroeville,  4  09  U.S.  57,  62,  93  S.Ct.  80, 
84  (1972). 

Third,  I  would  provide  full  and  timely  disclosure  of  any  facts 
or  considerations  that  a  litigant  would  need  in  order  to  make 
an  informed  decision  as  to  whether  there  were  genuine  issues 
affecting  my  suitability  to  preside. 

In  addition,  I  would  recuse  myself  from  any  matter  in  which  my 
firm  served  as  counsel  and  on  any  other  matter  wherein  my 
relationship  with  any  party  or  counsel  would  or  could  impair 
my  ability  to  function  impartially. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with   the  court?     If  so,    explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  tmrrent 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  or  1978,   may  be  substituted  here.) 

Please  see  Form  AO-10,  attached  hereto. 
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Please  complete  the  attached  financial  net  worth  statement  in 
detail    (add  schedules  as  called  for)  . 

See  attached  net  worth  statement  and  appendix  re:  custodial 
accounts  for  my  minor  son. 

Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

I  have  never  "held  a  position"  in  a  political  campaign. 
I  have  contributed  to  certain  candidates'  campaigns. 
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III.   GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
-every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

In  addition  to  serving  on  the  Board  of  Bet  Tzedek  Legal 
Services  and  representing  (through  my  firm)  several  Bet  Tzedek 
clients,  I  served  on  the  Board  of  Directors  of  the  Legal  Aid 
Foundation  of  Los  Angeles  in  1990-91.  Through  the  years  I 
have  devoted  between  50  and  500  hours  per  year  to  legal  pro 
bono   activities. 

Also,  I  am  currently  a  member  of  the  Board  of  Overseers  for 
the  Los  Angeles  campus  of  the  Hebrew  Union  Col lege- Jewish 
Institute  of  Religion  ("HUC-JIR") .  HUC-JIR  is  the  oldest 
Jewish  institution  of  higher  learning  in  North  America.  Its 
graduates  serve  throughout  the  world  as  rabbis,  cantors, 
educators,  communal  workers  and  professors.  The  Board  of 
Overseers  is  responsible  for  providing  support  and  direction 
for  its  programs. 

Skirball  Cultural  Center  &  Museum.  My  wife  Jane  and  I  are 
Founding  Sponsors  of  this  exciting  new  center,  which  houses  a 
vast  collection  of  Jewish  art,  artifacts  and  research 
materials.  The  Skirball  Center  also  presents  a  rich  array  of 
cultural  events  for  the  entire  community.  When  it  previously 
was  developed  as  part  of  HUC-JIR,  I  served  on  the  equivalent 
of  the  Center's  Board. 

Temple  Israel  of  Hollywood.  Several  years  ago  I  served  as 
Chair  of  the  Education  Committee  of  the  Religious  School; 
during  my  term,  our  Committee  helped  overhaul  the  entire 
religious  school  curriculum.  Also,  my  wife  and  I  estal^lished 
the  Matz  Scholarship  Fund  to  enable  students  to  attend  the 
Religious  Action  Center  program  in  Washington,  D.C. 

Temple  Israel  at  one  time  had  a  "covenant  relationship"  with 
Messiah  Baptist  Church,  in  the  Crenshaw-West  Adams  District. 
I  worked  closely  with  that  Church's  pastor,  the  Rev.  Kenneth 
Flowers  (who  now  leads  a  huge  congregation  in  Detroit) . 
Together,  we  tried  to  improve  Black- Jewish  ties,  particularly 
after  the  1992  disturbances.  At  my  behest.  Rev.  Flowers 
joined  the  Board  of  Directors  of  Bet  Tzedek  Legal  Services. 


20 


931 


Little  League  and  American  Youth  Soccer  Organization.  I 
coached  one  of  my  son's  Little  League  teams,  and  for  eleven 
years  was  a  referee  in  AYSO  league  play. 

Third  Street  School.  In  the  late  1970's  and  early  1980's  I 
worked  on  behalf  of  a  core  group  of  parents  who  chose  to  keep 
our  children  in  this  public  school  after  Judge  Paul  Egly 
ordered  busing  to  comply  with  a  desegregation  decree. 

Columbia  College  Alumni  Association.  I  have  served  on  the 
Board  of  Directors  of  this  national  organization. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list  with  dates  of  membership.  What  have 
you  done   to   try  to  change   these  policies? 

I  do  not  currently  belong,  nor  have  I  ever  belonged,  to  any 
organization  which  discriminates. 

Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination   and  interviews  in  which  you  participated) . 

Senator  Barbara  Boxer  appointed  a  12-member  Judicial  Advisory 
Committee  to  evaluate  applicants  for  nomination  to  the  federal 
court.  That  committee  elicited  information  from  me,  received 
information  about  me,  and  interviewed  me.  (There  were  two 
interviews.)  I  am  not  sure  whether  the  commission  recommended 
only  one  applicant  or  whether  it  recommended  more  than  one, 
but  I  believe  that  it  submitted  my  application  to  Senator 
Boxer  with  a  favorable  evaluation. 

Thereafter,  Senator  Boxer  submitted  a  recommendation  to 
President  Clinton  that  I  be  nominated. 

Thereafter,  I  completed  and  submitted  questionnaires  prepared 
by  the  Department  of  Justice,  the  American  Bar  Association  and 
the  Federal  Bureau  of  Investigation. 
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4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  mcinner  that  could  reasonably  be 
interpreted  as  asking  hov  you  would  rule  on  such  case,  issue, 
or  question?     If  so,   please  explain  fully. 

No.  • 

5.  Please  discuss  your  views  on  the  following  criticism  involving 
'judicial  activism." 


The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 


Some  of  the  characteristics  of  this   "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution/ 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching 
orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative 
duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  towturd  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities . 

Fundamental  to  our  system  of  government  is  the  principle 
of  separation  of  powers.  Judges  are  required  to  respect  and 
preserve  the  independence  and  the  responsibilities  of  the 
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executive  and  legislative  branches.   By  doing  so,  the  proper 
role  of  the  judiciary  is  also  enhanced. 

The  fundamental  responsibility  of  a  federal  judge  is  to 
help  resolve  each  lawsuit  aissigned  to  his  or  her  court,  in 
part  by  ruling  on  the  legal  and  evidentiary  issues  raised  by 
counsel  and  also  by  exploring  the  possibility  of  settlement. 
If,  however,  counsel  fail  to  address  important  "threshold" 
issues  such  as  standing  or  jurisdiction,  the  court  may  require 
counsel  to  brief  or  address  those  issues. 

In  issuing  rulings,  a  judge  should  follow  applicable 
precedent  and  should  not  attempt  to  expand  the  court's  reach 
in  order  to  achieve  any  particular  outcome  or  social 
objective. 
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FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Report  Kequirtd  by  the  Elhet 
Rlfi>nmHaafl9»».PllbLNo. 
101-194.  Itntmbtr  30. 19»» 
(J  tJ.S.C  App.4.Sec.  101-112) 


1.  Fknoo  Rctiorliilg         (Unname.pa.mUUIelnmal) 
MATZ,    A.  (ALVIN)HOWARD    . 

2.  Qwt  or  Orponliia 

CENTRAL   DISTRICT  OF   CALIF. 

3.  DM«  of  Report 

10/24/1997 

4.  Title            (Artele  HI  judges  Indlctae  aciye  or 

senior  staau;  magistrate  Judges  tndieau 

Jiitl- or  pan-time)                                                           " 

U.S.    DISTRICT    JUDGE    -   ACTIVE 

5.  Report  IVm  (check  ln») 

Nooioetioo,    D^    10/20/1997 
X  Iniliil                Anniil                Fuul 

01/01/1996 

to 
09/30/1997 

7.  Clumben  or  Office  Address 

BIRD,    HARELLA,    BOXER,    WOLPERT    &    MATZ 

1875    CENTURY    PARK   EAST 

LOS    ANGELES,    CA    90067 

8.  On  the  bub  of  tbe  iofomutiaa  cootiiiied  in  ddi  Report  ad  av 

IMPORTANT  NOTES:  Vie  InstndetUmt  accampaityUig  lUs  form  must  be  followed.   Complete  aU  parts,                                                             ! 

I.    POSITIONS      (Reporting  iiuUvidual  only:  see  l^.  9-13  of  Instructions) 

POSITION 

NONE  (No  Rt>o(td>le  poritions.) 
>  DIRECTOR  BET  TZEDEK  LEGAL   SERVICES 


NAME  OF  ORGANIZATION  /  ENTITY 


2  PRINCIPAL  AND  EMPLOYEE 


BIRO,  HARELLA,  BOXER,  WOLPERT  S  HATZ 


3  LIMITED  PARTNER 


SRERBOURNE  LTD.,  a  California  Ltd.  Partnership 


n.     AGREEMENTS  (Reporting  individual  only;  see  pp.l4-n of  Imtruaions.) 

DATE  PARTIES  AND  TERMS   See  Item  VIII 


D 


NONE    (No  reportable  agreementj.) 


BMBH&M  SHAREHOLDERS  AGREEMENT 


BMBW&M  APC  PROFIT  SHARING  PLAN 


BMBW&M  APC  MONEY  PURCHASE  PENSION  PLAN 


in.    NON-INVESTMENT  INCOME 
DATE 


□ 


(Reporting  individual  and  spouse;  see  pp.  18-25  of  Instructions.) 

PARTIES  AND  TERMS 


NO^fE   (No  Rpoftable  aoa-invettineat  Incooie.) 
1   1995  SALARY:    BIRD,    HARELLA,    BOXER,    WOLPERT    &   MATZ 


GROSS  INCOME 

(youn,  HOC  tpaiao't) 


2   1996 


SALARY:  BIRO,  MARELLA,  BOXER,  WOLPERT  &  MATZ 


l-9fio/97       SALARY:  BIRD,  MARELLA,  BOXER,  WOLPERT  S  MATZ 


WIFE'S  SALARY:  INCOME  FROM  HARVARO-WESTLAKE  SCHOOL 


^^o.^ls 


S^0,000 


WIFE'S  SALARY:  INCOME  PROM  HARVARO-WESTLAKE  SCHOOL 
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FINANCIAL  DISCLOSURE  REPORT 


Name  or  Penoa  RegMMIiog 

MATZ,    A.(ALVIN)HOWAR0 


DMcofR<(ian 
10/24/1997 


IV.  REIMBURSEMENTS  and  GIFTS  -  tnnqxnuUaa.  todfiof.  fixxi, 

ffucliida  dut€  lo  tpomt  and ileptiiilml ddldroK  use  llu paraalitttaiU  '(Sj' and  •(DC)' lo  IkMcou  rtponabU  nUntiiittmam  cmd glfi  raxtotd  bj ^ 
and  deptndmt  children,  rexpeetivefy.   See  pp.  26-29  o/lnttrvctions.) 


D 


SOURCE  DESCRIPnON 

NONE  (Wo  well  wpotttbk  nJuimiMntau  or gifti) 


>  EXEMPT 


V.    OTHER  GIFTS 

(Inctudes  those  to  spouse  and  dependent  chitdrm:  use  the  parentheticais  '(S)  '  and  "(DC)  '  to  Indicate  other  gifis  received  by  spouse  and  dependent  ehiidren. 
respectively.   See  pp.  30-33  of  initructions.) 


D 


SOURCE  DESCRIPTION 

N0I4E  (No  nich  rcpoiUble  gifU) 


VI.    LIABILITIES 

(Includes  Aose  of  spouse  and  dependent  ehttdren;  Indicate  where  applicable,  penon  responitble  for  tiabtOty  1^  using  the  parentheticat  '(S)' for  separate 
liability  of  the  spouse,  '(/)  'forfoint  ItablUty  of  reporting  Individual  and  spouse,  and  '(DQ  'for  liability  o^a  dependent  child.  See  pp.  S4-36  of  Inmuaiont.} 


D 


CREDrrOR  DESCRIPTION  VALUE  CODE* 

NONE    (No  rcpoiuble  lubilitia) 


•VALOODESJoSlS.CXWorka  K-$IS,00lrS50,000  L-tlO.OOl  lo  SIOO.CXW  M-SI00,0OI-S25O,000  N-S25O.0OI-S5OO,00O 

0-$SOO,OOI-$I.OOO,000    PI-$l,0Oa,OOI-$S,OaO,aaO    l>2-$5.00O,0ai-$U,0OO.Oa0    l>3-$2S,O(IO,OOI-$5O,0OO.O0a    M-SM.OOO.OOlocmon 
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FINANCIAL  DISCLOSURE  REPORT 


Ntme  of  Penon  Reporting 

MATZ,    A. (ALVIN) HOWARD 


Dale  of  Report 

10/24/1997 


—  income,  vaiuc.  tnmsaetioni  (Includes  those  of  spouse  and 

VU.    Page        lINVEST\fENTS  and    TRUSTS        dependent  cUldn^    Seepp.  37-Uo/lnsmc.lons.) 


A. 
Description  of  Asseu 

b^Ume  ¥^rt  appticable.  owner  of 
die  agtel  by  using  the  parenxheticai 
•ff)-JbrJoinl  mmership  of  reporting 
k^tvldual  and  spouse.  '(SJ'fbrsep- 

}or  mmenhip  by  dependent  child. 

Place  'PQ'  after  eath  asset 
exempt  from  prior  dlsdosure. 

B. 

Income 

during 

reporting 

period 

C. 

Croat  value 

at  cod  of 

reporting 

period 

D. 

Tranaaclions  during  reporting  period 

(1) 

Ami. 

Code 

(A- 

H) 

(J) 
Type 

(e.g.. 
dividend, 
reitfor 
imereft) 

(1) 

Value 
Code 
a-P) 

C) 

Value 
Method 
Code 
(Q-W) 

(1) 
Type 
(eg., 
buy,  aell. 
merger, 
redemp- 
tion) 

If  not  exempt  from  diacloaiiTC 

O) 

Date; 
Month- 
Day 

(3) 

Value 
Code 
(IP) 

(4) 
Giin 
Code 
(AH) 

(5) 

Identity  of 
buyer/ieller 
fif  private 
tranuclion) 

NONE  (no  reportable  income.aneu,  or 
traimcUoos) 

1  BEFiNSTEIN    CALIF.       MUNI.    P. "FOLIO 
(Jl 

E 

Interest 

N 

T 

EXEMPT 

2  BERNSTEIN    INT'L.    VALUE    P' FOLIO 
(J) 

C 

Dividend 

M 

T 

EXEMPT 

3  BERNSTEIN   CASH   ACCOUNT    IJI 

A 

Interest 

J 

T 

EXEMPT 

4  SMITH    BARNEY    CASH    ACCT.        IJ) 

A 

Interest 

M 

T 

EXEMPT 

5  GTE   CCHMON    STOCK    IJ| 

A 

Dividend 

J 

T 

EXEMPT 

6  GENERAL   ELECTRIC  COMMON    STK.     (Jl 

A 

Dividend 

L 

T 

EXEMPT 

7  PHOENIX   GROWTH    FUND    (J| 

A 

Dividend 

J 

T 

EXEMPT 

e  SCHWAB  MMF    (CASH!     (J| 

A 

Interest 

J 

T 

EXEMPT 

9    ATtT    COMMON    STOCK     (Jl 

A 

Dividend 

^ 

T 

EXEMPT 

10  DISNEY    COMMON    STOCK    (Jl 

A 

Dividend 

L 

T 

EXEMPT 

11  LUCENT   COMMON   STOCK    (Jl 

A 

Dividend 

J 

T 

EXEMPT 

12  NCR  COMMON   STOCK    (Jl 

A 

Dividend 

J 

T 

EXEMPT 

13  COLONIAL  NEWPORT   TIGER    FUND    (Jl 

A 

Dividend 

J 

T 

EXEMPT 

14    HOME   SAVINGS   OF  AMERICA    (SVGSl 
(Jl 

A 

Interest 

J 

T 

EXEMPT 

15  UNION    BANK     (CHECKINGI     (Jl 

A 

Interest 

J 

T 

EXEMPT 

16  BIRD,    MARELLA,    BOXER,    WOLPERT    t 
MATZ    (STOCKl     (Jl 

None 

J 

U 

fjientrr 

n  ISRAEL   BONDS    (Jl 

A 

Interest 

J 

T 

EXEMPT 

Ibc/Gun  Coder  A-Sl .000  or  le»                     B-$1.00l-Ji300                  C-aJ01-$3.000                       D-J5.(I01-$15.000                     E-$I5.00I-$50,000 
(Col.Bl.D4)      F-S5a,001-SIOO,000              G-SIOO,OOI-SI,000.000        Hl-Sl.00a.001-$5.000,000       m-tS.000.001  ormore 

JVilCoto:         J-S15.000orlen                   K-J 1 5,001 -$50,000               1^$50.001 -J  100.000              M-$100.001-»50.000            N-$250.00l-J500,000 
(Col.Cl,D3)     O-SSOO.OOl-SI.OOO.OOO        Pl-Sl.000.00l-S5,000.000  P2~t5.000.001-$25.000.00a  P3-R5.000.001-S50.000.000  P4-t50.a0O.0OI  or  more 

3  VllMdi  Coda:  Q- Appraisal                            RK>itf  (real  eSale  ordy)                             S-Assaamenl                                     T-CadlMstcO 
(CoLC2)             U-Book  Value                         VOIher                                                     W-EHimited 
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FINANCIAL  DISCLOSURE  REPORT 


Name  or  Pcraoo  ReporUng 

MATZ,    A. (ALVIN) HOWARD 


Due  of  Report 

10/24/1997 


—  income,  vaUte,  tnmsaetioiu  includes  those  o/spoutc  and 

Vn.    Page       2  INVESIMENTS  and    TRUSTS       dependent  children,   Seepp.S7-S4oflfMruaUms.) 


A. 
Dcactiptioa  or  Anets 

ImdkmcwIimappUcalilt.oymtro/ 
iKtMtthf  mint  lilt  paraiikalait 

B. 

income 

during 

period 

C. 

Orou  value 

•lend  or 

reponing 

period 

D. 

Traniactions  during  repofling  period 

Place  'OQ'  <tfUr  each  aggtt 
exempt  fnm  prior  disdorwe. 

(1) 

Ant. 

Code 

(A- 

H) 

0) 

Type 

(e.«.. 

dividend. 

red  or 

imereiO 

(1) 

Vilue 
Code 
OP) 

Value 
Method 
Code 
(Q-W) 

(» 
Type 

(ft-. 
buy.  leU, 

lion) 

If  ool  cxempl  from  diadoaure 

(2) 
Date: 
Mooth- 
Da, 

(3) 

Value 

Code 

a-P) 

(O 
Oatn 
Code 
(A-H) 

(5) 

Ideaiiyof 

buyer/aeUer 

(irprivale 

lianiactjoa) 

NONE  (■»>  repofUble  incomcuKU.  or 
irumcliom) 

18  SHERBOURNE    LTD.     (R.E.       P-SHIP) 
(Jl 

A 

Rent 

K 

w 

EXEMPT 

19  FIDELITY   ADVISOR    EQUITY    FUND    IDC) 

A 

Dividend 

K 

T 

EXEMPT 

20  NEUBERGER    BERHAN   GUARDIAN    FUND 
(DC) 

A 

Dividend 

K 

T 

EXEMPT 

21  SELECTED  AMERICAN    SHARES    FUND 
(DC) 

A 

Dividend 

K 

T 

EXEMIT 

22  COHEN    1    STEERS   REALTY   SHARES    FUND 
(DC) 

A 

Dividend 

K 

T 

EXEMPT 

23  MUTUAL  BEACON    FUND    (DC) 

A 

Dividend 

K 

T 

EXEMPT 

24  UAM-ICM   SMALL  CO    .    FUND    (DC) 

A 

Dividend 

K 

T 

EXEMPT 

25  HARBOR   INTERNATIOMAL   FUND    (DC) 

A 

Dividend 

K 

T 

EXEMPT 

26   TWEEDY-BROWNE   GLOBAL  VALUE    (DC) 

A 

Dividend 

K 

T 

EXEMPT 

27  WARBURG-PINCUS    INT'L   EQ.    FUND 
(DC) 

A 

Dividend 

K 

T 

EXEMPT 

28  C»LONIAL  NEHPORT  TIGER    FUND    (DC) 

A 

Dividend 

J 

T 

EXEMPT 

29TEMPLETON    INSTITL.    EMERGING    (DC) 

A 

Dividend 

J 

T 

EXEMPT 

30  SCHWAB  CASH  ACCOUNT    (DC) 

A 

Interest 

J 

T 

EXEMPT 

31   FRANKLIN  RISING  DIVIDEND  FUND 
(DC) 

A 

Dividend 

K 

T 

EXEMPT 

32  BANK  OF  AMERICA  AND  MERRILL   LYNCH 
NOTES    (DC) 

A 

Interest 

K 

T 

EXEMPT 

33  MUNICIPAL  BONDS    (HAHAIIAN 
GARDENS:    SF)     (DC) 

A 

Interest 

J 

T 

EXEMPT 

34  ISRAEL   BONDS 

A 

Interest 

J 

T 

EXEMPT 

llnd<OaiBCo<fccA-SI.000orlai                    B-SI,00I42.)00                 C-n^l-SS.000                      D-S3.a01-SIJ.aOO                    E-SIS.001-$50.000 

(CoLBi.D4)    F-sy).aoi4iao.ooa         o-sioo.ooi-si.ooo.oao      Hi-si.oaa.ooi-S5.aoo.aoo     H3-S5.aao.aoi  ornKxc 

ivaicodcr      i-si3,ooooria              K-sis.aoi-S50,ooo           L-S50,ooi-siao.oaa          M-siaa.aoi-S250.ooo        N-S15a.OOI-S5OO.0aO 
(Coi.ci,D3)    o-S50o,oai-si.oao,aoa      pi-si.oao.aoi-S5.oao.aao  P2-S5.oao.ooi.S2J.ooa.ooo  P3-s25/)oo.ooi-SJO.aoa.aoa  P4-ssa.aao.aai  or  man 

SValMdiOodcc  Q-A(fniBl                          R-«<at  (fed  olMe  only)                           S-AsManeol                                  T-Coh/Miilut 
(CoLC3)           U-BookVibe                     V-Odxr                                              W-Edimttcd 
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FINANCIAL  DISCLOSURE  REPORT 


Hmwt  of  Peraoo  Reporting 

MATZ,    A. (ALVIN) HOWARD    . 


Dale  of  Report 
10/24/1997 


vn.  Page     3  INVESTMENTS  and  TRUSTS     jepcmUni'duu,^  stcpp.  37-s^qfinanicttonM.) 


A. 

Dcacfiplioo  of  Amcu 

imdkmu  wittrt  appUeabU.  owner  of 
Ae  m*m  by  MMiii^  Ihe  pamiAedcaJ 

B. 

Income 

during 

reporting 

period 

C. 

OnMS  value 

at  end  of 

reporting 

period 

D. 

Transactions  during  reporting  period 

MMdu^mdtpome.  '(Syjortep- 

for  tmnenkip  by  dependeru  child. 

Place  '00'  t0<r  each  asset 
exemptjrom  prior  disclosure. 

(1) 

An>. 

Code 

<A- 

H) 

P) 
Type 
(e.g.. 
dividend. 

inlereit) 

(I) 

Value 
Code 
Q-V) 

(2) 

Value 

Method 

Code 

(Q-W) 

(1) 
Type 

(e.g.. 
buy,  seU, 
merger, 
redemp- 
Uon) 

If  not  exempt  from  disclosure 

C) 
Date: 
Month- 
Day 

0) 

Value 
Code 
0-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

Identity  of 
buyer/seller 
Of  private 
truiucUon) 

NONE  (do  reponable  income.auets,  or 

35  HOME    SAVINGS    SAVINGS    ACCOUNT     IDC) 

A 

Interest 

J 

T 

EXEMPT 

36  TREASURY   NOTES    IDC) 

B 

Interest 

J 

T 

EX EM FT 

37   STRONG    OPPORTUNITY    FUND     IDC) 

A 

Interest 

K 

T 

EXEMPT 

36  MONTGOMERY    EMERGING    MRKT.     FUND 
IDC) 

A 

Dividend 

EXEMET 

39REDLANDS,    CALIF.    REDEV.    BOND    IDC) 

A 

Interest 

J 

T 

EXEMPT 

40  OPPENHEIMER    CASH    ACCT.     IDC) 

A 

Interest 

J 

T 

EXEMPT 

41  WASATCH  AGGRESSIVE    FUND    IDC) 

A 

Interest 

EXEMPT 

42  BERNSTEIN    INTL.    VALUE    P'FOLIO 
IIRA) 

A 

Dividend 

L 

T 

EXEMPT 

43    BERNSTEIN    EMERGING    MRKTS.      IIRA) 

A 

Dividend 

J 

T 

EXEMPT 

4  4  BERNSTEIN    INTL.    VALUE      FUND 
IWIFE'S   IRA) 

A 

Dividend 

L 

T 

EXEMPT 

45  BERNSTEIN    EMERGING   MRKTS.     IWIFE'S 
IRA) 

A 

Dividend 

J 

T 

EXEMPT 

46BERNSTEIN   U.S.    EQUITIES    (J) 

D 

Dividend 

N 

T 

EXEMPT 

47  TIAA-CREF    ISPOUSEl 

A 

Dividend 

M 

T 

EXEMPT 

IIiic/aaiiiCodei:A-SI,OOOorlen                     B-$l,001«,500                  C-S2^1-J5.000                       D-$5.001-$15.000                      E-$  15,001 -$50,000 
(Col.  BI,D4)      F-S5O,0OI-SI00.000              G-SlOO.OOl-Sl.000.000        Hl-$1.000.001-S5.000.000       H2°$S.000.001  ormore 

2VtlCoik<:         J-Sl  5.000  or  les                   K-S15,001-S5O,00O               L-$50.001-$  100.000              M-J100,001-S250.000            N-J250,001-$500,000 
(ColCl.D3)     O-$5a0.001-SI.000,000        Pl-Sl,000.001-S5,OOO.OOa  PJ-I5.000,OOI-$25,000.000  ra-S25.000,001-$50.000.000  P4-J50.000,001oriiiore 

3  Vil  Mill  Coder  Q-AppniKi                            RKija  (re«l  etfUe  only)                             S-Anennienl                                     7-CtAMtAa 
(CoLC2)             U-Book  Value                         V-Ollier                                                     W-EOimaled 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Perton  Repoiting 

MATZ,     A. (ALVIN) HOWARD 


VIII.      ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

I  NONE    (No  additional  infomution  or  explanatioiu.) 


Date  of  Report 
10/24/1997 


(Indicate  pail  of  report.) 


Addendum  to  "II.   Agreements."   Under  the  Shareholders  Agreement  of  my  firm,  I  am  entitled  to 
deferred  compensation  based  upon  my  percentage  interest  in  the  firm's  profits  for  the  two  years 
preceding  my  departure.   Under  the  Profit  Sharing  and  Money  Purchase  Pension  Plans,  which  I  do 
not  control,  I  am  entitled  to  pension  benefits. 
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FINANCIAL  DISCLOSURE  REPORT 


Nime  of  Penoa  Reporting; 

MATZ,    A. (ALVIN) HOWARD 


Date  or  Report 
10/24/1997 


IX.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
had  a  financial  interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  d^endent 
children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
was  witliheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  ftirther  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature 


DateO(».^^nt> 


Note: 


Any  individual  who  knowingly  and  wilfully  falsifies  or  foils  to  file  this  rqMrt  may  be  subject  to  civil 
and  criminal  sanctions  (S  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Mail  orichul  and  tknc  addHiiHul  copia  to: 

CaauaHteeoa  tUffrnftB'  f"r''i*n"T 
Adadaiitrative  Office  oT  the  United  States  Coarts 
Oac  CMaaiimt  arde.  N.E. 
Sirite  2-301 
WaAia|^oa,D.C20S44 
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A.   mORD  MHIZ 

RNANOAL  STATEMENT 
NET  WORTH 

AS  OF  9/30/97  (EXCEPT  WHERE  SPECIFICALLY  INDICATED) 

Previdc  a  eon^Jlete,  cnrient  finineUI  net  worth  jtatement  which  itemizei  in  dtufl 
all  twets  Oneludinj  bank  accounts,  real  estate,  lecuntiei,  trusts,  investmcnu,  and  other  financial 
holdings)  all  liabilities  Gadading  debts,  montaces.  loans,  ind  other  financial  obligatioai)  of 
yourself,  your  spouse,  and  other  immediate  members  of  your  household. 


Assxrs 

Luatuiss 

CafcMhMdtadinbaiOB    See  Schedule 

219 

095 

•dMdd* 

67 

903 

Nmc*  vyiMs  t«  tuab-tiMOScd 

570 

262. 

N»u>  r»yiklt  10  fcldi'a 

5 

\90 

N«iu  ptyifck  to  aihcn 

Awiwin  uJ  na<w  natviUi]           (None) 

... 

AMounu  in^  bOb  dus 

Bm  ten  nliBvu  uti  ftimdt 

tl9il«inn«ciM 

Dnatemeih** 

Oitaf  «r*[d  us  «Bd  isimn 

tMbtfd 

•ahadafe 

26 

658 

JUil  atoia  «wBad-a4i  idtcdul* 

740 

000 

Oaoal  mmtmnt  ana  eUtet  CcBt  pay- 
aM« 

JUal  *sai«  mcat^t**  ttcm^Mt 

Oterdatu-iiotUxe 

AamatattOuf^tuulrnpav  Schedule 

71 

324 

Cuh  mlia-Bb  iasonaee 

Provision  for  Federal  S. 

Oibct  unv-ituibt!         See  Schedule 

1,802 

597 

state  iijicome  taxes  shown 

Deferred  ccn(3ensatlon  less 
a^llcable  incone  tax  -  not 
calculated  -  See  Section  II 

below 

650 

OOO 

(Page  17j 

TaatSaUMci 

.676 

658 

: 

NctWenli 

2,800 

123 

T«al  AWM 

3,476 

781 

Twal  GaMbiat  aid  act  wenfc 

3,476 

781 

co^r^NOBKT  umuiss 

OEKERAL  nsTORMATION 

Af  cataBL  vmikcr  er  foaisot 

^fone 

AnaiyaMcttpiadiad?  (AM  tehcd- 
vk.) 

NO 

Ob  l*M*i «  eoasaEU     Lease  -  Bird 
Marella,   Boocer,  Vtolpert  S.  Matz 

47 

750 

A««  yw  dafoBteit  In  aay  iuiu  er  Icial 
aatou} 

NO 

Lc|*ia*i(u 

None 

Kt«a  ym  car  lakto  b«nknipic/7 

NO 

((•Tiriaa  to  Miml  laaom*  Tu  ( Estiiiiate< 

)    =650 

000 

Otarirod^jiM 

« 
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A.  HOWARD  MATZ 
SENATE  JUDICIARY  COMMITTEE 
FINANCIAL  STATEMENT 
CASH  SCHEDULE 


CASH  ON  HAND  (a/o  9/30/97 


Smith  Barney 
Home  Savings 
Union  Bank 
Sanford  C.  Bernstein 
Charles  Schwab 

$198,917 

2,151 

500 

13,704 

3.823 

Total:  $  219,095 
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SENATE  JUDICIARY   COMMITTEE 
SCHEDULE  RE  U.S.  GOVERNMENT  SECURITIES 
A.  HOWARD  MATZ 

Through  our  Sanford  C.  Bernstein  account,  we  acquired  interests  in  two  U.S. 
Treasury  Notes.  The  first  is  a  $12,000  note  at  7.000%  due  7/15/06.  The  second 
is  a  $52,000  note  at  7.250%  due  5/15/04.  Together,  they  were  valued  at 
$67,903  as  of  9/30/97. 


944 

SENATE  JUDICIARY  COMMITTEE 

SCHEDULE  RE  LISTED  SECURITIES 

A.  HOWARD  MATZ 

(Page  1) 

Sanford  C.  Bernstein  Acct. 


Qty. 

Description 

Qty. 

Description 

200 

AETNA  INC. 

400 

Ford  Motor  Co. 

200 

***Alcan  Aluminum  Ltd. 

50 

Golden  West  Financial  Corp-Del 

300 

American  Electric  Power  Co.  Inc. 

300 

International  Business 

100 

American  General  Corp. 

75 

Lincoln  National  Corp-Ind. 

100 

Anheuser  Busch  Companies,  Inc. 

100 

Lubrizol  Corp. 

50 

Arrow  Electronics  Inc. 

100 

Mapco  Inc. 

100 

Avnet  Inc. 

100 

Mobil  Corp. 

100 

Browning  Ferris  Industries,  Inc. 

100 

Owens  Corning 

600 

***Canadian  Pacific  Ltd.  New 

600 

PG&E  Corp. 

75 

Chase  Manhattan  Corp.  New 

175 

Old  Republic  Intl.  Group. 

100 

Cigna  Corp. 

100 

Pulte  Corp. 

100 

Centex  Corp. 

100 

Puget  Sound  Energy  Inc. 

200 

Chubb  Corp. 

200 

Quantum  Corp. 

375 

Compaq  Computer  Corp. 

150 

Ryder  System  Inc. 

230 

Foundation  Health  Systems  Inc. 

150 

St.  Paul  Companies  Inc. 

50 

FMC  Corp.  New 

300 

Seagate  Technology  Inc. 

150 

Federal  Express  Corp. 

50 

Supervalu  Inc. 

100 

Freddie  Mac- Voting  Common 

50 

Texaco  Inc. 

200 

Fannie  Mae 

200 

Torch  mark  Corp. 

100 

Fleet  Financial  Group  Inc.  New 

400 

***Transcanada  Pip)elines  Ltd. 

50 

Fleming  Companies  Inc. 

100 

Union  Carbide  Corp. 

150 

V  F  Corp. 

Subtotal: 


'^%\m 
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A,  HOWARD  MATZ 
SENATE  JUDICIARY  COMMITTEE 
SCHEDULE  RE  LISTED  SECURITIES  (PAGE  2) 


SMITH  BARNEY  ACCOUNT  (a/o  9/30/97) 

200  GTE  $9,200. 

800  General  Electric  54.650 

SUBTOTAL,  SMITH  BARNEY:  $63,850 


CHARLES  SCHWAB  ACCOUNT  (a/o  S/30/97) 

400  AT&T  17,700 

1200  Walt  Disney  Co.  96,750 

129  Lucent  Technologies  10,497 

25  NCR  Corp.  872 

SUBTOTAL,  CHARLES  SCHWAB  $125,819 
GRAND  TOTAL.  LISTED  SECURITIES:.    5  70  743 
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A.  HOWARD  MATZ 
SENATE  JUDICIARY  COMMITTEE 
SCHEDULE  RE:  UNLISTED  SECURITIES 

100  shares  of  stock  in  Bird,  Marella,  Boxer,  Wolpen  &  Matz,  APC 

Israel  Bonds  (3  separate  bonds) 


$100 

5.000 
$5,100 


SCHEDULE  RE:  REAL  ESTATE  OWNED/MORTGAGE 
A.  HOWARD  MATZ 


Principal  Residence: 


Current  Value 
Estimate 


Mortgage  Balance 


Los  Angeles,  CA  90004 
Acquired  in  1974 


$600,000 


$  26,658 

(American  Savings  Bank) 


Second  Residence: 
Pine  Mountain  Club,  CA  93222 
Acquired  in  1986 


Total 


$  140,000 


$  740.000 


-0 


$  26.658 


SCHEDULE  RE:  AUTOS  AND  OTHER  PERSONAL  PROPERTY 
A.  HOWARD  MATZ 


Autos  (Estimated  Values) 
1984  Volvo  DL  Wagon 
1989  Mitsubishi  Montero 
1991  Saab  9000  CD 


Jewelry   (Estimated  Values) 

Furniture  &  Other  Household  Items 
(Estimated  Values) 


2.975 
7.700 
9.565 


Grand  Total,  Autos  &  Other  Personal  Property 


$      20,240 
16,084 

35.000 

$     71.324 
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SENATE  JUDICIARY  COMMITTEE 

SCHEDULE  RE:  OTHER  ASSETS 

A.  HOWARD  MATZ 


Limited  Partnership  Interest  (6.25%) 

in  Sherbourne,  Ltd.,  which  owns  an  8-uait 

apartment  building  at  915  South  Sherbourne  Drive. 

Los  Angeles,  CA  90035  (Estimate)  $      26,000 


Mutual  Funds 

A.  Smith  Barney  -  Phoenix  Growth  Fund 

$             25 

B.   Schwab  -  Colonial  Newport  Tiger 

35 

C.  Sanford  C.  Bernstein 

33,771  Bernstein  California 

Municipal  Portfolio 

469.411 

9,932  Bernstein  Intl.  Value  Port. 

207.767 

1.724  Bernstein  Emerging  Markets 

Value  Portfolio 

38.862 

Total  Mutual  Funds  716,100 

3.  Pension.  Profit  Sharing  &  IRA  Accounts  (A.  Howard  Matz) 

A.  IRA  Account  (with  Sanford  C.  Bernstein) 

2576  shares  Bernstein  Intl.  Value  Port.  53.885 

492  shares  Bernstein  Emerging  Mrkts. 
Value  Port.  11.082 

Total  IRA  Accounts  64,967 

B.  Bird,  Marella,  Boxer,  Wolpert  &  Matz.  APC 

Profit  Sharing  Plan  ( 12/3 1/96)  722.385 

C.  Bird,  Marella.  Boxer.  Wolpert  &  Matz,  APC 
Money  Purchase  Pension  Plan  (12/31/96)  26.333 

Total  Pension.  Profit  Sharing  & 
IRA  Accounts  (A.  Howard  Matz)  813.685 

4.  Pension.  Profit  Sharing  &  IRA  Accounts  (Jane  Matz) 

A.  IRA  Accoimts 

Sanford  C.  Bernstein,  Inc.                                 68.358 
City  National  Bank  675 

Total  IRA  Accounts  69.033 

B.  TIAA/CREF  (Pension)  177.779 

Total  Pension,  Profit  Sharing  & 
IRA  Accounts  (Jane  Matz)  246.812 


Grand  Total  Schedule  of  Other  Assets  $  1.802.597 
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APPENDIX  TO  SENATE  JUDICIARY  COMMITTEE 
FINANCIAL  STATEMENT 


A.  HOWARD  MATZ 

Custodial  Accounts  for  Minor  Son  f Jonathan  R.  Matz) ; 

My  wife  and  I  have  one  minor  son,  Jonathan  R.  Matz  (age  17), 
for  whom  we  have  established  custodial  accounts,  as  follows  (as  of 
6/30/97) : 

(1)  Assets  Managed  by  Westmount  Asset  Management 
(consisting  of  interests  in  the  following 
mutual  funds:   Fidelity  Advisor  Equity  Growth 
Fund;  Neuburger  Herman  Guardian  Fund; 
Selected  American  Shares;  Cohen  &  Steers 
Realty  Shares;  Mutual  Beacon  Fund; 

UAM-ICM  Small  Company  Fund;  Harbor 

International  Fund;  Tweedy-Browne  Global 

Value  Fund;  Warburg-Pincus  Int'l  Equity 

Fund;  Colonial  Newport  Tiger  Fund; 

Templeton  Institutional  Emerging  Markets 

plus  $3,240  in  money  market  fund.)  $303,180 

(2)  Other  assets  in  Charles  Schwab  Account, 
consisting  of  shares  in  Franklin  Rising 
Dividend  Fund;  a  Bank  of  America 
corporate  note;  a  Merrill  Lynch  corporate 

note  52,993 

(3)  Account  at  Oppenheimer  &   Co.,  consisting 
of  two  municipal  bonds  (Hawaiian  Gardens 

and  San  Francisco)  and  cash  11,380 

(4)  Four  Israel  Bonds  5,500 

(5)  Hone  Savings  Savings  Account  2,515 

(6)  One  U.S.  Treasury  Note  10.000 
TOTAL  $385,568 
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I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (Include  any  former  names  uBed.) 
George  Caram  Staeh  III 

2.  Address:   List  current  place  of  residence  and  office 
address. 

Residence  -  200  South  Wilson,  Ht.  Clemens,  HI  48043 
Office  -40  North  Hain,  Mt.  Clemens,  MI   48043 

3.  Data  and  place  of  birth. 

January  29,  1947;  Ann  Arbor,  Michigan 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Divorced 

5.  Education;   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received 
and  dates  degrees  were  granted. 

University  of  Michigan  -  Fall/1965  to  Spring/1969 
B.A.  1969 

University  of  Michigan  Law  School  -  9/69  to  12/73 
Juris  Doctor,  12/73 

6.  T^pli?YP'^"'t  Record;   List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and 
organizations,  nonprofit  or  otherwise,  including  firms, 
with  which  you  were  connected  as  an  officer,  director, 
partner,  proprietor,  or  employee  since  graduation  from 
college . 

Summer  of  1965  and  1966  TriCounty  Roofing  Company 

Summer  of  1968  Salvatore  Construction,  underground  work 

1971-1973  State  of  Michigan  Administrative  Assistant, 
Michigan  State  Senate 

1973-1980  Genesee  County,  Assistant  Prosecuting  Attorney 

1980-1988  Partner,  law  firm  of  Neale,  Steeh  &  Hader 
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1981   to   present   Comprehensive   Youth   Services   Board   of 
Directors;  Vice  President  in  1997 

1986-1989  Public  Administrator  for  the  State  of  Michigan 

1987-1988  Macomb  County  Board  of  Commissioners 

1989-liIovember  1990  State  of  Michigan  41-B  District  Court 
Judge,  Mt.  Clemens 

1990  to  present  State  of  Michigan,  Macomb  County  Circuit 
Court  Judge 

1992-1997  Child  Advocacy  Center,  Founding  Member,  Board  of 
Directors 

1996-1997  Member,  Bo<ird  of  Directors,  Dnited  Way,  Macomb 
County  Division 

7.  Military  Service;   Have  you  had  any  military  service?   If  eo, 
give  particulars,  including  the  dates,  branch  of  service, 
rank  or  rate,  serial  number  and  type  of  discharge  received. 

No 

8.  Honors  and  Awards:   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Mt.  Clemens  High  School  -  National  Honor  Society 
Scholarship  award  for  University  of  Michigan 
University  of  Michigan  Law  School  American  Jurisprudence 
Award  for  Academic  Excellence 

9.  par  Associations;   List  all  bar  associations,  legal  or 
judicial-related  comonittees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

Michigan  State  Bar  Association;  Macomb  County  Bar  Association; 
Arab-American  Bar  Association  of  Michigan  since  1980;  held 
office  of  Secretary  from  1986-1990,  Vice  President  from 
1992-1996,  and  President  in  1997. 

10.  Other  Memberships;   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

I  do  not  belong  to  any  lobbying  organizations. 

Other  organizations  to  which  I  currently  belong: 


951 


Chairperson,  Macomb  County  Domestic  Violence  Coordinating 
Council 

Founding  member /board  of  directors  member.  Child 
Advocacy  Center,  Macomb  County 
Co-founder  S.M.I.L.E. 

Vice  President  and  Board  of  Directors  of  Comprehensive 
Youth  Services,  Inc. 

Member,  Board  of  Directors,  United  Community  Services /United 
Way,  Macomb  Division 

Member  Board  of  Directors  Macomb  Arts  Council 

Member,  Board  of  Directors  March  of  Dimes 

Interfaith  Council  of  Churches  for  Racial  Justice. 

11.  Court  Admission;   List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
emy  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission 

to  practice. 

Michigan  Supreme  Court,  Michigan  Court  of  Appeals,  Michigan 
Trial  Courts,  U.S.  District  Court,  Eastern  District  of 
Michigan.   All  admissions  12-4-73. 

12.  Published  Writings;   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

Editor  for  the  day,  Macomb  Daily  Newspaper,  Mt.  Clemens,  MI 
on  October  23,  1994  -  "An  Open  Invitation  to  see  Justice 
System  at  Work" 

Viewpoints,  Macomb  Daily  Newspaper,  Mt.  Clemens,  MI  on 
May  18,  1995  -  "Jurist  Term  Limits  Would  Keep  Best, 
Brightest  Attorneys  From  the  Bench" 

Speech  to  Detroit  College  Law  Students  in  April  of  1996, 
discussing  the  decline  of  civility  in  the  courtroom. 

13.  Hawlt^t   What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 


50-531  98-31 
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The  preBent  state  of  n^  health  Is  very  good. 
My  last  physical  examination  was  June  25,    1997. 

14.  Judicial  Office;   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each  such 
court . 

11/89  to  11/90  Elected  41-B  District  Court  of  Michigan 
jurisdiction;  felony  bond  and  preliminary  examinations, 
civil  claims  under  $10,000,  criminal  misdemeanors,  small 
claims  and  traffic  -  no  equitable  jurisdiction. 

First  appointed,  then  twice  re-elected  to  the  16th  Circuit 
Court  of  Macomb  County,  Michigan;  general  jurisdiction  - 
civil  over  $10,000,  felony  criminal  trials,  equity  claims, 
appeals  from  District  Court,  Probate  Court,  divorce  and 
administrative  agencies,  domestic  relations. 

15.  gitations;   If  you  are  or  have  been  a  judge,  provide: 
(1)  citations  for  the  ten  most  significant  opinions  you 
have  written;  (2)  a  short  summary  of  emd  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed 

or  where  your  judgment  was  affirmed  with  significant 
criticism  of  your  substantive  or  procedural  rulings;  and 
(3)  citations  for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citation  to 
appellate  court  rulings  on  such  opinions.   If  any  of  the 
opinions  listed  were  not  officially  reported,  please 
provide  copies  of  the  opinions. 

(1) 

96-1403-FC,  96-1450-rH,  96-1451-FC  People  v  Gregory  Al«m  Baur 

93-0753'-CK  Romeo  Investment  Ltd.  v  K-Mart  Corp 

96-21 34 -Ffl  People  v  Johnnie  Burton 

94-1461-NO  Costas  Demos  v  Macomb  Mechanical,  Inc.  etal 

92-4 96 4 -AW  Macomb  County  Taxpayers  v  Michigan  State  Board 
of  Canvassers,  etal 

94-6103-CE  Hanna  Gumma  v  D  &  T  Construction  Co.  etal 

94-4748-CZ  Macomb  County  Term  Limits  v  City  of  New 
Baltimore,  City  of  Richmond,  etal 

92-4002-CZ  W.  Thomas  Marrocco,  Jr.  v  United  States  Fire 
Insurance  Agency 
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93-2780-NZ  Garfield  Courts  Apartmente,  et  al  v  Clinton 
Township,  et  al 

96-4547-KZ  Township  of  Washington  v  Huron  Clinton  Metropolitan 
Authority  a) Preliminary  Injunction  b) Summary  Disposition 

(2) 

Charter  Township  of  Chesterfield  v  R.C.  Herfert,  c  tal 
Case  No.  93-3362'-CC  Trial  Court's  Order  granting 
plaintiff's  notion  for  mediation  sanctions  was  appealed. 
It  was  reversed  and  remanded.   (Attached) 

People  of  the  State  of  Michigan  v  Larry  Don  McElhoes 
Case  No.  95-0604-FC  Defendant  appealed  as  of  right 
from  bis  jury  trial  convictions  of  two  counts  of 
second  degree  murder.   The  trial  court  sentenced  to 
concurrent  terms  of  twenty-five  to  forty  years  in  prison. 
Reversed  and  remanded  for  entry  of  judgments  of  involuntary 
mans laughter .   ( Attached ) 

Mary  Cipriano  v  Salvatore  Clpriano/  Case  No.  91-4641-DO 
Plaintiff  appealed  a  judgment  of  divorce  and  supplemental 
judgment  regarding  the  division  of  property.   Affirmed  in 
part  and  vacated  in  part.   (Attached) 

People  of  the  State  of  Michigan  v  Michael  J.  Zweng 
Case  No.  91-0447-FH  Plaintiff  appealed  as  of  right 
from  a  circuit  court  order  dismissing  an  Involuntary 
manslaughter  charge  against  defendant  because  of  delays 
which  deprived  defendant  of  his  right  to  a  speedy  trial. 
Reversed  and  remanded.   (Attached) 

People  of  the  State  of  Michigan  v  Albln  Jaskiewlcz 
Case  Nos.  92-214-PC,  92-215-FC,  92-216-PC,  92-217-PC, 
92-218-FC,  92-337-FC   The  People  appealed  as  of  right 
the  circuit  court  Order  dismissing,  on  speedy  trial 
grounds,  seven  charges  of  first-degree  criminal  sexual 
conduct.   Reversed      (Attached) 

(3) 

94-0495-CL  International  Union,  UAH  v  Charter  Township  of 

Clinton.   Not  appealed. 

92-1921-NZ  Rinaldo's  Construction  v  Michigan  Bell  Telephone 
(Supreme  Court  Opinion  affirming  this  ruling  attached) 

Public  Office;   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
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candidacies  for  elective  public  office. 

1987-1989  Macomb  County  ConmiEBioner,  elected  11/86; 

Appointed  Public  Administrator  for  the  State  of  Michigan 
in  August  of  1986. 

Dnsuccessful  candidate  In  1976  for  Washtenaw  County 
Prosecuting  Attorney,  won  Denocratic  Primary  in  11/76, 
lost  general  election  11/76. 

17.   Xieaal  Career; 

a.    Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school 
including : 

1*   whether  you  served  as  clerk  to  a  judge, 
and  if  so,  the  name  of  the  judge,  the 
court,  and  the  dates  of  the  period  you 
ware  a  clerk; 

I  did  not  ever  serve  as  a  clerk  to  a  judge. 

2.  whether  you  practiced  alone,  and  if  so, 
the  addresses  and  dates; 

I  did  not  practice  alone. 

3.  the  dates,  niunes  and  addresses  of  law 
firms  or  offices,  companies  or 
governmental  agencies  with  which  you  have 

,  been  connected,  and  the  nature  of  your 
connection  with  each; 

1973-1980  Assistant  Prosecuting  Attorney, 

Genesee  County  Prosecutor's  Office 

100  Courthouse  ,-;^: 

Flint,  MI  48502 

Assistant  Prosecuting  Attorney 

1980-1988  Large  private  law  practice  in  Macomb 

County,  Michigan, 

Neale,  Steeh  Cr  Hader 

74  Market  St. 

Mt.  Clemens,  MI  48043 

Elected  to  Macomb  County  Board  of  Commissioners 
in  1986,  40  N.  Main,  Mt.  Clemens,  MI   48043 

Appointed  Public  Administrator  for  Macomb  County 
in  1988,  by  Attorney  General  Frank  Kelley 
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Law  Building,  525  West  Ottawa 
Itansing,  HI  48909 

1998*1990  Elected  41>B  District  Court  Judge 
One  Crocker  Blvd.  Mt.  Clemens,  MI   48043 

November,  1990  appointed  16th  Judicial  Circuit 

Court  Judge,  Macomb  County,  Michigan 

40  North  Main 

Mt.  Clemens,  MI  48043 

November,  1992  elected  Circuit  Court  Judge 

16th  Circuit  Court 

40  North  Main 

Mt.  Clemens,  HI   48043 

November,  1994  re-elected  to  16th  Circuit 

Court 

40  North  Main 

Mt.  Clemens,  MI   48043 

b.  1.    What  has  been  the  general  character  of  your 

law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  changed  over  the 
years? 

May,  1980  through  December,  1989,  large  general 
practice  with  many  individual  and  eozrporate 
clients;  primary  civil  practice,  although  I  did 
defend  a  few  notable  criminal  defendants 
including  first  degree  murder  and  other  capital 
charges.   In  addition  to  other  practice  areas, 
wills  and  estates  became  a  significant  part  of  my 
practice  after  I  was  appointed  by  Attorney  General 
Frank  Xelley  as  Macomb  County  Public  Administrator. 

2.    Describe  your  typical  former  clients,  and 

mention  the  areas,  if  any,  in  which  you  have 
specialized. 

Small  business  owners  and  entrepreneurs,  real 
estate  investors,  individuals  with  family  or 
probate  legal  matters. 

c.  1.    Did  you  appear  in  court  frequently, 

occasionally,  or  not  at  all?   If  the  frequency 
of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates. 

Regularly . 
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2.  Vhat.   percentage  of  these  appearances  was  In: 

(a)  federal  courte; 

(b)  state  courts  of  record; 
(b)  other  courts. 

(a)  1* 

(b)  96%  ' 

(c)  3% 

3.  What  percentage  of  your  litigation  was; 

(a)  civil; 

(b)  criminal. 

(a)  80% 

(b)  20% 

4.  State  the  number  of  cases  in  courts  of  record 
you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

Estimated  at  50,  as  sole  counsel. 

5.  What  percentage  of  these  trials  was: 

(a)  jury; 

(b)  non-jury. 

(a)  80% 

(b)  20% 

18.   Litigation;   Describe  the  ten  most  significant  litigated 

matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  niimber  and 
date  if  unreported.   Give  a  capsule  summary  of  the 
substance  of  each  case.   Identify  the  party  or  parties 
whom  you  represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition 
of  the  case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel 
for  each  of  the  other  parties. 

Records  of  the  following  cases  have  been  destroyed. 
The  following  information  is  provided  to  the  best  of 
my  recollection. 

1)   People  V  Willie  Heard.  81-661-FY,  81-662-Fy; 
I  was  sole  counsel  for  Mr.  Beard. 
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Trial  was  In  1981.  I  do  not  have  the  exact  dates. 
Mr.  Beard  was  convicted  of  murder  in  highly 
publicized  killinge  of  an  entire  Korean  family 
in  Sterling  Height b,  MI.   Co-defendant's  counsel, 
Steven  F.  Fishman,  719  Griswold,  One  Kennedy  Sq. 
Bldg.  «1930,  Detroit,  MI  48226  (313)  962-4090 
ABst.  Prosecuting  Attorney  Thomas  Landy,  40  North 
Main,  Mt.  Clemens,  MI  480943  (810)  469-5350 
Judge  James  Daner,  Deceased.   Macomb  County 
Circuit  Court 

2)  People  V  Erie  Hicks.  September  or  October,  1983. 
Hon.  John  Shamo,  Recorders  Court  for  the  City 
of  Detroit.  The  Defendant  was  charged  with 
armed  robbery  and  CSC  Ist  and  the  evidence 
consisted  largely  of  eyewitness  identification. 
The  trial  resulted  in  a  not  guilty  verdict.   I 
Buecesafully  discredited  eyewitness  identification 
in  the  trial  as  defense  attorney.  I  cannot  recall 
the  name  of  the  Prosecutor  in  this  case.  I 
represented  the  Defendant,  Mr.  Eric  Hicks. 

3)  People  v  Charles  Oreskv.  Case  Ko.  C42-84-1224 
42-2  District  Court,  New  Baltimore,  MI  48047 

The  Prosecutor,  Stanley  Woodruff,  is  now  retired. 
My  client,  Mr.  Oresky,  was  charged  with  drunk 
driving.   The  prosecution  relied  on  the 
testimony  of  a  State  Trooper  who  described 
erratic  driving  and  failed  field  sobriety  tests. 
My  defense  theory  depended  on  discrediting  the 
trooper  and  effectively  presenting  Mr.  Oresky 's 
testimony.   The  Judge  was  Richard  Cyrul,  now 
retired.   I  successfully  defended  Mr.  Oresky  in 
obtaining  a  not  guilty  verdict  from  the  jury  on 
12-12-85.   I  was  the  sole  attorney  for  Mr.  Oresky. 

4)  People  v  Janet  Paciorek.   Hon.  William  Cannon, 
presiding.   41-B  District  Court, 

Defendant  2Lnd  her  mother  charged  with  Ist  degree 
murder  arising  from  a  suffocation  death  of  newborn 
child  who  was  birthed  in  the  basement  and  found  by 
EMS  in  a  wastebasket  with  a  plastic  liner.  The  case 
resulted  in  a  voluntary  dismissal  after  much  pretrial 
activity.   I  represented  Ms.  Paciorek  in  this  case. 

5)  Estate  of  Louie  D.  Redmond.  87-101-435-SE 

This  probate  decedent's  estate  involved  disputes 
among  heirs  and  a  live-in  partner  that  was 
typical  of  many  of  the  matters  litigated 
during  my  probate  practice  years.   The  live-in 
partner  asserted  a  contractual  agreement  with 
decedent  to  make  a  Will,  as  well  as  an  interest 
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In  personal  propexrty  claimed  by  deceden't'e 
children  to  be  owned  by  him  at  the  time  of  death. 
The  competing  claims  were  ultimately  resolved 
successfully  before  trial. 

6)  B.F.  Goodrich  v  Malo  Plastics.  Ltd. 
83-886-CK  Macomb  County  16th  Circuit  Court 
James  Sukkar,  Plaintiff  attorney 

1050  Wilshire  Dr.  #320 

Troy,  MI   48084   810-649-7800 

Hon.  Raymond  Cashen,  deceased 

The  defendant  disputed  contract  claims  made  by 

Plaintiff  and  the  computation  of  balances 

claimed  to  be  owed.  An  amount  was  ultimately 

agreed  upon  and  judgment  entered. 

7)  Paragon  Plastic  v  Malo-Bauer  Com.  83-1276-CK 
Michael  V.  Mars ton,  Plaintiff  attorney 

19365  Sherwood 

Detroit,  MI   48224  ^ 

313-893-4800 

Macomb  County  Circuit  Court 

Hon.  Roskopp,  deceased 

As  I  recall,  both  parties  to  this  action  claimed 

breaches  of  contractual  obligations  by  the  other. 

A  compromise  was  reached  and  the  matter  ultimately 

settled . 

8)  Blue  Cross  Blue  Shield  v  T.  Rov  Massin  P.O. 
86-1261-CK   Eric  J.  Kaiser,  Plaintiff  attorney 

40  N.  Main 

Mt.  Clemens,  MI   48043 

810-469-5350 
Macomb  County  Circuit  Court 
Hon.  George  Deneweth,  deceased 
I  was  the  attorney  for  Dr.  Massin. 
This  lawsuit  arose  out  of  claimed  insurance  fraud 
committed  by  my  client,  a  licensed  osteopathic 
physician.   The  litigation  involved  claims  and 
counter-claims;  summary  disposition  was  denied 
and  prior  to  the  trial  a  successful  settlement 
was  reached  resolving  all  claijns. 

9)  Richard  Topolewskl  v  Tollvcraft  Corp..  et  al 
87-2913-CK  James  R.  Daoust,  Defendant's  attorney 

25  N.  Main  #100 

Mt.  Clemens,  MI   48043 

810  469-5000 
Macomb  County  Circuit  Court 
Hon.  George  Deneweth,  deceased 

This  lawsuit  involved  warranty  claims  and 

10 
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consumer  protection  law  violations  arising  from 
the  sale  of  a  yacht.   It  was  successfully  resolved 
short  of  trial. 

10)  Bstate  of  Jack  Rukea  ♦66702SB   In  this  matter  I 

represented  a  former  fiduciary,  Mr.  James  Wines,  Esq. 
in  defending  claims  made  against  him  by  heirs  and 
obtaining  approval  of  his  fees  and  costs.   Macomb 
County  Probate  Court,  Judge  Nowicki.  Other  attorneys 
in  the  case  were:   Mr.  Leo  Kistner 
27007  Hoover 
Warren,  MI  48093 
BIO  756-0900 
and  Marshall  Schwartzman  who  is  now  retired  and  I  am 
uneJsle  to  locate  an  address  for  him. 

19.   Legal  Activities;   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.   Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  information 
protected  by  the  attorney-client  privilege  (unless  the 
privilege  has  been  waived. ) 

a)  Chairperson,  Domestic  Violence  Coordinating  Council  of 
Macomb  County.   All  interested  social  and  police 
agencies  participate  in  this  Council  to  coordinate 
services  provided  to  domestic  violence  victims  and 
batterers.   Also,  the  Council  has  worked  to  iron 

out  implementation  difficulties  with  newly  enacted 
domestic  violence  legislation.   As  a  Chair  of 
the  Council,  I  have  presided  over  meetings  of  agency 
representatives,  presented  at  several  training  seminars 
for  police,  prosecutors,  and  attorneys,  and  initiated 
formulation  of  procedures  for  implementation  of 
domestic  violence  legislation.   I  participated  also 
in  production  of  a  video  for  purposes  of  instructing 
applicants  for  personal  protection  orders  provided  by 
Michigan  law. 

b)  Bench/Bar  committee  retreats  1995,  1996.   Two 
weekend  sessions  including  judicial  and  bar  association 
participants  to  discuss  and  resolve  issues  relating 

to  procedure,  practice,  and  civility.   At  these 
retreats,  I  acted  as  a  presenter  at  break-out  sessions 
on  specific  topics,  ie.,  civil  procedure,  facilitation, 
and  civility  issues. 

c)  Co-founder  S.M.I.L.E.  program  for  the  parents  during 
divorce  proceedings  to  encourage  cooperation  and 
support  of  their  children  during  difficult  period. 
At  these  monthly  seminars,  I  present  information 
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to  parent /litigants  from  the  perspective  of  the 
judge.   I  help  to  organize  the  sesBions  and  arrange 
for  the  presentations  by  psychologists,  friend  of 
the  court  personnel,  and  others  offering  instruction 
to  the  parties. 


II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  aiq>loyere, 
clients,  or  custamers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

Genesee  County  Retirement  Plan  -  approximately  $15,000 
inveBted/$135  per  month  at  retirement  eligibility 

Macomb  County  Retirement  -  Uncertain  amount 

IRA/SEP  approximately  $125,000  invested  in  mutual  funds 

Deferred  Compensation  with  Macomb  County  $16,000.00 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

Do  not  expect  conflicts  to  arise  but  would  resolve  as 
required  by  Judicial  Canons. 

3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

No. 

4.  List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends. 
Interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

Judicial  salary  $104,198.99;  Dividends  Merrill  Lynch  $1,050 

5.  Please  complete  the  attached  financial  net  worth  statement  in 
detail  (Add  schedules  as  called  for) . 
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See  attached  net  worth  atatament. 

6.    Have  you  aver  held  a  position  or  played  a  role  in  a  political 
campaign?   If  so,  please  Identify  the  particulars  of  the 
campaign/  including  the  candidate,  dates  of  the  can^algn, 
your  title  and  responEibilities . 

I  have  not  held  a  position  or  played  a  role  in  a  political 
campaign  other  than  n^  own  personal  election  campaigns . 
Those  include  niy  campaigns  aa  follows: 

1)  For  Washtenaw  County  Prosecuting  Attorney 
August  Primary  Slection,  1976 
November  General  Election,  1976 

2)  For  Macomb  County  Commissioner 
August  Primary  Election,  1986 
November  Primary  Election,  1986 

3}  For  41-B  District  Court  Judge 
August  Primary  Election,  1988 
November  General  Election,  1988 

4)  For  Macomb  County  Circuit  Court,  16th  Judicial  District 
August  Primaries,  1992,  1994 
November  General  Elections,  1992,  1994 
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FINANCIAL    DISCLOSURE    REPORT 

FOR  CALENDAR  YEAR  1996 


tb«   Rth±C» 


R«Dort  lUquired  by  i 

B«Zam  Ace  of   IfAB.    Pub.    L.    Bo. 


I.   Pttson  XaporclnQ   (Luc  rvnv.   flrac.   Biddl«  InitiAlt 

George  C.    Staeh  III 

3.   Coun  or  Organlutlon 

U.S.   District  Court 

Eastern  District   of  Michigan 

3.  Data  of  aapon 

9/30/97 

4.  Titl»      (Oitiel.  Ill  Ju<«s««  ini)le«c.  .etiv.  or 

■•mar  <ucul7Mjlacnu  judgu  lodlou 

TI.S.    District  Judge  Hominee 

9.    R«port  Typ«    (oh«ok   ■pprepx-lmt*   typ«l 

X    Koadiiatloi..   Dae.  9  /2<t     97 

Initial     JUmual     rijial 

a.  aaponing  roTiod 
1  /1/96.  8/3;   97 

7.  Oumbui  ei  off  tea  Addnaa 

40  North  Main 

Mt.    Clemens.    MI   48043 

«.  on  cha  baata  of  tJic  Infonutien  conulaad  in  tMa  Rotiart:  and 
tay  Bodificaciona  partalnlne  tberace.  Ic  la.   In  ay  dblniaai, 
in  eoi^llanca  xiLh  applleabla  lava  an]  ragulacloni. 

Kcviaving  Offloar                                                                          Daco 

IMPORTANT  NOTES.  The  instniclioiii  accompanying  Oai  form  must  Ite  foDowtA     Complete  all  parti, 
cbeckinglhe  NONE  box  for  each  seaion  whctc  y6u  have  no  rcponable  in(ormalios.    Si^  onlast  page,             .  -  -: 

I.     POSITIONS.     (Reporting  individual  only;  see  pp.  9-13  of  Instrnctioiis.) 


D 


POSITION 
NONE      (No  reportable  positions] 


Member.  Board  of  Directors 
of  each  organization 
listed 


NAME  OF  ORGANI2ATION/EMTITY 


Child  Advocacy  Center,  United  Way  Conmiunity 
Services,  March  of  Dimes,  Macomb  Arts  CouncllT 


Comprehensive  Youth  Services,  Inc. 


n.     AGREEMENTS.     (Reporting  individual  aciy,  sec  pp.  14-17  of  Instructions.) 

DATE  PARTIES  AND  TERMS 

MONS      (No  reportable  agreements) 

1988        State  of  Michigan  Employee  Retirement  Plan  (no  control) 
1990        County  of  Macomb  Employee  Retirement  Plan  (no  control) 


nL     NON-INVESTMENTINCOME.     (Reporting  individual  and  spouse;  sec  pp.  18-25  of  Instnicrions.) 

QATE  SOURCE  AND  TYPE 


n 


NONE      (No  reportable  non-investnient  income) 


1995 
1995- 
1996 
"199?" 


State  of  Michigan 


County  of  Maconib 
State  of  Michigan 
County  of  Macomb 


1997  to  date  State  of  Michigan/ County  of  Macomb 


S  59.895.00 
36;603.04 

S  59.695.00 
36I603.04 

S  45.217.4A 
251168.75 

$ 
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Umtm  of   PsTtton  Baporting 

George  C.  Steeh  1X1 


Data  of  Iteport 

9     ^P.97 


IV.     REIMBURSEMENTS  and  GIFTS  -  tmuportadon,  lodging,  food,  cBleitainmcnt. 

(ladudes  ibote  to  spouse  and  dependent  chndico;  use  the  parealheticaU  '(S)'  and  *(DC)*  to  indiute  reporuble 
reimbursements  ud  gifts  received  by  spouse  and  dependent  duldren,  rcspecdvely.  See  pp.  26-29  of  Instmcdoas.) 
£OgaCE  DESCRIPTION 

I  KOHE      (No  such  reportable  reimbursements  or  gifts) 


Exempt 


V.     OTHER  GIFTS.      (Includes  those  to  spouse  and  dependent  children;  use  the  parenihsticals  '(S)'  and  '(DC)*  to 
indicate  other  ^fCs  received  by  spouse  and  dependent  children,  respectively.  See  pp.  30-33  of  Instructions.) 

SODRCE  DESCRIPTION  VfOSnE 


n 


NONS      (No  such  reportable  gifts) 
Exempr 


VL     LlABILi'l  lElS.      (Includes  those  of  spouse  and  dependent  children;  indicate  wiiere  applicable,  person  responsible 
for  liability  by  using  the  parenthetical  *(S)'  for  separate  liability  of  the  spouse,  '(J)'  for  joint  liability  of 
reporting  individua]  and  spouse,  and  '(DC)'  for  Uability  of  a  depeodeol  child.  See  pp.  34-36  of  Instructions.) 

H  CREDITOR  DESCRIPTION  VALUE    CODE* 

NONE      (No  reportable  liabilities) 


i;;'^?*^™  *="'"'     i'fifj,''!!!,'"!,^!!!  -li    ■         J-sjs.ooi-sso.joo    t-jso.ooi-sioo.ooo    n-sicHi.coi-faso.ooo    N.sjso.ooi-jsoo.gco 
P4-<to,ODo.  001  or  more  .,  '    ~        \ 


>3-s3s.oce.ooi -gso^ooo. 
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Mamm  of  Person  SsporClag 

George  C.  Steeh  III 


DkCfl   of   My  art 

9    /30/  97 


Vn.  Page  1  INVESTMENTS  and  TRUSTS  -  income,  varoe,  tranxactioos  (Indudet  those  of  tpoose 
«Dil  dependent  thilriren.  See  pp.  37'S4  of  Instructions.) 


A.' 

(laeludlog  crvuc  a^oLa) 

Indlcao  •rtwn  •pflUeablc,    oonar.ef 

■  1  J)  "   for  loiat  efmaxatilp  of  raport  • 

log  l;®ii^jlJJ«  B^  '.o"l(oe?' 

rlmcm  'IXl"  aftar  MCh  uaot 
vxtatpL  xzom  prior  dlaclosure. 

during 

Oross'vBiuB 
at  snd  oC 

D 

ID 
lA-HI 

(21 

raoc'oT 
ine.l 

111 

IO-«l 

Doiii 

afprlv*tl       - 
cransaotl^ 

HONE        IVo  raperuble 

iacQoa,   uscta.   er 
CT*A«a£Clen«} 

lOIS  Optical   Imaging 

none 

J 

T 

^3-D  Systems  Corp. 

none 

J 

T 

Sell 

3/1! 

J 

c 

'ZHa.    Inc. 

none 

J 

T 

Buy 

3/1! 

J 

'Old  Kent  Bank 

A 

Int 

J 

' Merrill  Lynch 

B 

div 

K 

T 

'Roney  &  Co.    IRA 

6 

dlv 

M 

T 

'Bennett  Promissory  Noti 

A 

tnt 

J 

T 

Macomb  Employees 
'  457  Plan  Account 

A 

Int 

K 

T 

State  ot  Micbigan 
9  Employee  Retirement 

M 

W 

jiCotinty  of  Macomb 
Emrloyee  Retirement 

K 

W 

" 

" 

i« 

IS 

le 

n 

11 

^Jr=''9*>'2  ?"'  S"!K'""' "  '•••-                   •-si.ooi-ss.soo  e-sa.5oi-t5,ooo    o-st.ooi-sis.ooo                   i.tu,ooi-«|o.«oo    ■  ■ 
(Col.  Bi.tM)        r.tfo, 001-5100. 000                   o.ii6o.ooi-ti. 000.606                      m-ii.ooo^ool-H.ooo.ooo      h2.5s.oo5,o0i  or  «or»  : 

?.^fl  £?*i..           i-JHi''S5   »£    ""                             K-»H.OOJ-f50.000      L-tSP.OOl-tlOO.OOO      l«.«10O,OOl-S25?,O0O      ll.|J«0.001-»301)iO«l)         :' 

<roi.  d.p,,    h!|l^s?J:ni?s^6°s§o.ooo  5:iii°s86°gj:'ii°ssfr  ":        M-».6oo.,^i-?>5.8oo.aSo      , .  r  ,  ■^■ 

'cil^St""     8:JSl[*i:iJ.                                  ;.Cojjt^rcl  «t.t.  only)      -■         r             SlKEIStS                ■     T.<*.h/M«k.t         " ' 
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FZKANCXAL  VZeCLOaVKB  REPORT    (co&C'd) 


n»m»  ot    Mrson    Itcporfclng 

George  C.  Steeh  III 


Date   of    ftcport 

9-30-97 


Vm.  ADDITIONAL  INFORMATION  OR  EXPLANATIONS  andfcate  put  of  Report.) 


DL  CERTIFICATION. 

Is  compliance  with  the  provisioBS  of  28  U.S.C.  g  4SS  nd  of  Advisory  Opinion  No.  37  of  Ihe  Advisory  Coimnittce  on  Jiiriiriri 
Activides,  and  to  the  best  of  my  biowledge  at  the  time  after  reasonable  inquiry.  I  did  not  perform  ai^  adjudicaloiy  Amction  in  any  litigation 
during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial  interest,  as  defined  in 
Canon  3C(3)(c),  in  the  outeeme  of  such  litigation. 

I  certify  that  all  iafomuition  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is 
accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  Ihjil  any  ioformation  not  reported  wu  witbheld  because  it  met 
applicable  stamtoty  provisbns  permitting  non-disclosure. 

I  further  certUy  that  eamcd  inrnmr  ftom  outside  employment  and  hunonria  and  the  acceptance  of  gifts  which  have  been  reported  are 
in  eoi:q>liance  widl  the  g^ixvitions  of  5  U.S.C.A.  ipp.  4,  §  SOI  et.  seq.,  S  U.S.C.  {  73S3  and  Judicial  Conference  icgnlations. 


Signaoire 


Date    9-30-97 


DIVIDUAL  WHCTKNOWINGLY  AND  WILPUULY  FALSIFIES  OR  FAILS  TO  FILE  THIS  REPORT  MAY  BE 
VIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C.  App.  4.  S  104.) 


"^igpjinittee  on  Financial  thsdosure 
"~j\toiTTistrauve  Office  of  Ae 
—  XJpited  SUit«  Couns 

■Sma2-3DI        _-_Zl..': - 

0ne  Columbus  1        

Wastimgton  JXM^^^^r 
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OS/3D/B7     TDK  17: se  FAX  2 


GEORGE  C.    STEEH        370-42-8949 
HNANOAL  STATEMENT 
KETWORTH 


Provide  a  complete,  cturent  fiiundal  net  wonh  iioiement  which  iienuzes  in  detail 
all  assets  Oneludinc  baalc  acceunu,  real  estate,  secusities.  trusts,  invesimcnts.  aad  ether  finanaal 
holdings)  all  liabilities  (iselnding  debts,  mextgages,  leans,  and  ether  Snaaeial  ebligatioas)  of 
yourself,  your  spouse,  aad  ether  inunedlate  loembexs  of  yoor  household. 


ASSETS 

UABIUIIES                                          1 

Cuh  Bf  liand  and  in  huki 

$      6 

371 

00 

Now  payibk  la  hintT   Mniml, 

IJS.  CBTcamcBi  faoDiia-tdd 
•dioluU 

13 

Oil 

79 

Nolo  piyibU  la  vduiio 

Unlittid  ■cevxidu-idd  uhsdulc 

22 

899 

00 

Kois  payibU  la  odicn 

' 

Accsantt  ud  Bolu  noiTibU: 

AaaeunU  Hid  tiiU>  da* 

Dua  ten  nluiv«j  tni  fajcndi 

7 

000 

00 

Unpiid  imim  ux 

Due  &om  eclwt 

Oitaff  nnpiU  lu  *nd  iaiMut 

Doub*a 

IU«1  EOtle  Bat|t(ca  p«yibU-tdd    ' 

iriisduiD  Standard  Federal 

1110 

000 

00 

Kul  ctuia  ownad-iid  ichadulc 

260 

000 

00 

lUe 

Kul  OBIc  Riomages  raciotbU 

Olhu  ditu-iiaMiu: 

Q  Aaai  uid  olhu  peiisfial  pepoiy 

70 

OftP 

00 

i 

Cuh  *>]ut-Ur*  innmnse 

16 

309 

68 

1 

Oiher  uiiu-iiunlu: 

1 

Genesee  County  Retiretaent 

15 

000 

00 

# 

1 

Deferred  Compensation  Plat 

21 

000 

00 

' 

TViUl  UaUUiiu 

1110 

000 

,0      1 

KciWanh 

5321 

591 

'' 

Taul  AcHU 

S   431 

5?1 

47 

Toul  liiUlUci  tnd  mx  *uib 

!431 

591 

•*7 

CON-nSCENT  UABlUnES 

CEXEBAI.  INTORMATTON 

A<  rndoici,  fniwiWi-  ar  fomnlar 

AnaiqruMU]daJ£ad;  (Add  Kti^- 

No 

On  Uwuarcaoncu 

3 

870 

.00 

Ar  yen  dffmdMH  in  uiy  •aici  er  legil 
•cdBu; 

No 

LciiTCItinu 

H*TC  yau  cv  ukca  bankrupql 

No 

?»Tirisfi  for  Falual  Inumc  Tu 

K  Olher  ipuUI  debt 

nil        1 

^^ 

_^ 

LJ 
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III.   GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar 
AsBoclatlon'e  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardloEE  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  In 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  tine  devoted  to  each. 

Chair,  Domestic  Violence  Coordinating  Council  of 
Macomb  County-all  interested  social  and  police 
agencies  have  come  together  to  coordinate 
services  to  domestic  violence  victims /batterers; 
also  to  iron  out  ia^lementation  difficulties  with 
current,  newly  enacted  legislation 

S.M.X.L.E. -Co-founder,  program  for  the  parents 
during  divorce  proceedings  to  encourage 
cooperation  and  support  of  their  children 
during  difficult  period. 

Board  of  Directors,  Comprehensive  Youth  Services, 
Agency  that  operates  an  acclaimed  substance  abuse 
treatment  program  at  our  county  jail,  a  shelter  for 
runaway  children,  a  residential  program  for  troubled 
children  and  other  youth  services. 

United  Way  Community  Services-Member,  Board  of 
Directors 

H.A.T.S.  program-church  based  temporary  shelter 
program  I  have  served  several  weekends  to  screen 
and  pat-down- search  homeless  individuals  who 
sleep  and  eat  at  the  church  on  a  temporary 
basis  per  this  program.  Volunteer 

Member  Goodfellows  of  Mt.  Clemens,  MI.   This 
organization  raises  funds  to  purchase  Christmas 
gifts  for  disadvemtaged  children. 

The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do  you 
currently  belong,  or  have  you  belonged,  to  any  organisation 
which  discriminates  —  through  either  formal  membership 
requirements  or  the  practical  unplementation  of  membership 
policies?   If  so,  list,  with  dates  of  membership.   What  you 
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have  done  'to  try  "bo  change  'these  policies? 

The  Old  Cro«rd  1b  coiiq>rl8ed  of  a  group  of  local 
men  who  get  -together  for  a  "Reunion"  once  a  year 
to  conduct  a  parade,  socialize,  picnic,  and  play 
cards.   This  Is  the  sole  purpose  and  function  of 
the  group  which  has  met  each  year  since  the  1880's. 
I  enjoy  the  annual  social  event  with  my  father 
whenever  I  am  able  to  attend.   The  bylaws  of  the  group 
do  not  exclude  women  by  Its  terms. 

The  Mount  Clemens  Goodfellows  is  an  organization 
dedicated  to  raising  money  to  assist  needy  families 
to  provide  Chris'tmas  gifts  for  their  children.   I 
was  unaware  that  the  bylaws  exclude  women  from 
membership  until  this  application  for  a  court 
appointment  was  being  prepeired.   Upon  discovery 
of  the  restriction,  I  resigned  my  membership  and  urged 
the  Board  to  consider  eliminating  the  gender  restriction. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
reconmiend  candidates  for  nomination  to  the  federal 
courts?   If  so,  did  It  recommend  your  nomination? 
Please  describe  your  experience  In  the  entire  judicial 
selection  process,  from  beginning  to  end  (Including  the 
circumstances  which  led  to  your  nomination  and  Interviews  In 
which  you  participated) . 

Yes.  I  was  one  of  seventy  seven  candidates  interviewed 
by  a  Citizens  Merit  Selection  Committee.  The  interview 
was  conducted  by  a  sub-group  of  10  members.  Later,  the 
entire  committee  of  approximately  40  persons  decided  to 
recommend  me  for  consideration.  I  was  then  interviewed 
by  Senator  Carl  Levin,  who  chose  to  forward  my  name  for 
nomination.  dl  have  been  interviewed  by  the  F.B.I. ,  the 
American  Bar  Association  and  the  department  of  Justice. 

4 .  Has  anyone  Involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
Interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No. 

5.  Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  federal 
government,  and  within  society  generally,  has  become  the 
subject  of  Increasing  controversy  In  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
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alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Eome  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  enploy  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  clasBes  of  individuals; 

o.   A  tendency  by  the  judiciary  to  impose  broad , 

affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  stimding  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

Our  judiciary  is  the  branch  of  government  best  suited  to 
resolve  individual  disputes  in  accordance  with  applicable 
rules  of  law.   The  adversarial  process  is  especially 
well-adapted  for  the  discovery  of  truth  through  a 
vigorous  cross-excunination  of  witnesses. 

The  judicial  branch  functions  at  its  best  to  resolve 
disputes  brought  to  court  under  well  defined,  limited 
conditions.   It  is  not  designed,  nor  empowered  to 
render  broad  public  policy  decisions. 

Our  courts  serve  to  protect  fundamental  individual  rights 
under  the  Constitution.   However,  these  powers  are  to  be 
exercised  with  due  deference  to  the  powers  prescribed  to 
other  branches  of  government,  and  without  a  broad, 
grandiose  sense  of  self  importance. 

It  is  essential  that  the  courts  recognize  the  importance  our 
Constitutional  framework  separating  governmental  powers 
among  the  Executive,  Legislative,  and  Judicial  branches. 

It  is  also  essential  to  our  rule  of  law  that  the 
principles  of  stare  decisis  be  followed  in  trial  court 
decision-making.   Such  principles  provide  predictability 
for  attorneys  and  litigants  and  minimize  the  tendency 
to  re-litigate  issues  previously  addressed  by  the  courts. 
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I.  BIOGRAPHICAL  IKFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used.) 

ARTHUR  JEFFREY  TARNOW 

2.  Address:  List  current  place  of  residence  and  office 
address (es) . 

Office  addresB! 
Penobscot  Building 
645  Oriswold,  Suite  1756 
Detroit,  Michigan  48226 

3.  Date  and  place  of  birth. 

Detroit,  Michigem.   February  3,  1942. 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name)  .  List  spouse's  occupation,  employer's  name  and  business 
address (es) . 

Married  to  Mary  Jacqueline  Tarnow  (Beaubien) ,  December 
17,  1971. 

Occupation:    Masters  Degree  student  at  Madonna  College, 
Livonia,  Michigan. 

5.  Education:  List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received,  and 
dates  degrees  were  granted. 

University  of  Michigim  -  1959-60.   Transferred  to  Wayne 
State  University  to  pursue  combined  arts  and  law  degree. 

Wayne  State  University  -  1960-63.   Received  Bachelor  of 
Arts  in  June,  1963. 

Wayne  State  University  -  1962-65.   Received  Juris  Doctor 
with  honors  in  June,  1965. 


I-l 
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Employment  Record:  List  (by  year)  all  business  or 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  and  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college. 


Summer  1960 

Summers  1961/62: 

Summers  1963/64: 
1965-1966 


Feb  1967  - 
July  1967 


Aug  1967  - 
Nov  1968 

1969-1970 

1970-1972 

1970,  1980- 
present 

1973-92 

1973 -present 

1986-1994 
1987-1994 
1990-present 


Cut  lawns  and  collected  garbage,  Wayne  County 
Road  Commission. 

May  have  done  some  email  deliveries  for  family 
business . 

Worked  on  Wayne  State  University  Law  Review. 

Tutor,  Contracts  and  Torts,  University  of 
Melbourne  Law  School. 

Michlgetn  Court  of  Appeals,  Law  Clerk  to  John 
Fitzgerald,  Louis  McGregor  and  Timothy  Quinn. 
Also  assigned  to  visiting  Judges  Victor  Baum, 
Joseph  A.   Sullivam  and  Allen  C.   Miller. 
Lansing,  Michigan. 

Lecturer  In  Law,  Contracts  and  Sales, 
University  of  Papua  New  Guinea  Law  School. 

Legal  Aid  and  Defenders  Association  of 
Detroit,  Chief  Deputy  Defender  -  Appeals. 

Foundation  Appellate  Defender  for  State  of 
Michigan. 

Adjunct  Professor,  University  of  Detroit  Mercy 
Law  School,  Criminal  Procedure  (Constitutional 
Law) 

Team  for  Justice,  Board  Officer  part  of  time- 
not  for  profit  501(c)  (3)  . 

Private  practice  of  law. 

1)  1973,  Cilluffo  and  Tamow  -  Partner. 

2)  1974  -  present,  sole  practitioner. 


Prison 
Member. 


Legal  Services  of  Michigan,   Board 


Board   Member,   Secretary /Treasurer,   Tamow 
Electric  Supply  Co.,  Inc. 

Board  Member,  President,  Tamow  Properties. 


1-2 
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7.  Military  Service:  Have  you  had  any  military  service?  If  so, 
give  particulars,  including  the  dates,  branch  of  service,  rank 
or  rate,  serial  number  and  type  of  discharge  received. 

No. 

8.  Honors  and  Awards :  List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  committee. 

Fellow  of  Michigan  State  Bar  Foundation. 

1992  Award  In  recognition  of  Outstanding  Contributions  to 
Criminal  Defense  Attorneys  of  Mlchlgeui  since  1976  and 
lifelong  dedication  to  Equal  Justice  for  All.  Presented 
by  Criminal  Defense  Attorneys  of  Michigan. 

9.  Bar  Associations:  List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  are  or 
have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

1981-present  Attorney  Discipline  Board  -  hearing  panelist  and 
now  chair  of  a  pemel  since  1987. 

1973-1992  Teeun  for  Justice  -  member,  board  member  part  of 
time,  and  legal  adviser  -  provides  counseling 
services  and  programs  for  incarcerated  persons. 
Substantial  fxinding  provided  by  Archdiocese  of 
Detroit  and  various  Foundations. 

1983-1995  Wayne  Coiinty  Circuit  Court  Mediation  Panelist  - 
Neutral  Mediator.  Presided  in  over  two  hvmdred 
civil  cases. 

1973-1982  Chairperson  and  Member,  State  Bar  Committee  to 
Draft  Standard  Jury  Instructions  for  Criminal 
Trials. 


1981-present 


1992-1993 


1979 


1985-1988, 
1996-present 


Officer,  Criminal  Defense  Attorneys  of  Michigan, 
including  President  for  two  terms  91984  to  1986, 
frequent  presenter. 

Member,  State  Bar  Special  Committee  on  Appeals 
appointed  by  the  State  Bar. 

Member,  Special  Advisory  Committee  on  Assigned 
Coxinsel  appointed  by  Michigan  Supreme  Court. 

Member,  Board  of  Legal  Aid  fc  Defender  Association. 
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1986- 

■1994 

1975- 

•1978 

1975- 

■1977 

1974 

1973 

1972 

1975- 

■1994 

1985- 

-1986, 

1995 

Member  o£  Board  of  Prison  Legal  Services. 

Member  of  Michigan  Supreme  Court  Committee  to 
Review  General  Court  Rules-Clvll. 

Mesiber  of  Michigan  Supreme  Court  Committee  to  adopt 
Rules  of  Evidence. 

Assigned  by  Circuit  Court  Judge  Montante  to  be 
Monitor  advising  court  and  parties  on  method  of 
notifying  citizens  of  their  Red  Squad  files. 

Chairman,  Police  Community  Relations  Committee 
esteJsllshed  by  the  Detroit  City  Counsel. 

Member  of  Michigan  Supreme  Court  Committee  to  draft 
rules  to  Insure  Due  Process  Standards  for  the 
Acceptance  of  Guilty  Pleas. 

Volunteer,  WJR  Call  for  Action  providing  legal 
advice  on  civil  disputes. 

Faculty  Member  for  Trial  Lawyers  for  Recorder's 
Court  Criminal  Advocacy  Program. 


10.  Other  mpmbershjps :  List  all  organizations  to  which  you  belong 
that  are  active  in  lobbying  before  piablic  bodies.  Please  list 
all  other  organizations  to  which  you  belong. 

a.  Other  than   Bar  Associations,  I  am  not  a  member  of 
any  orgsmlzatlon  that  lobbies  before  public  bodies. 

b.  NAACP  life  member. 

c.  YMCA  1970-present. 

d.  Member  Democratic  party. 

11.  Court  Admission;  List  all  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  memberships  lapsed.  Please  explain  the  reason  for 
any  lapse  of  membership.  Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

Michigan  Supreme  Court,  196 5 -present 

Michigan  Court  of  Appeals,  1965-present 

Michigan  Circuit  Courts,  1965-present 

Michigan  Recorder's  Court  for  the  City  of  Detroit, 

1965-present 
Michlgam  Probate  Courts,  1965-present 
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Mlchlgem  District  Courts,  1965-present 

United  States  Supreme  Court,  1972 -present 

United  States  Court  o£  Appeals  for  the  Sixth  Circuit, 

1969-present 
United  States  District  Court  for  the  Eastern  District  of 

Michigan,  1965-present 
United  States  District  Court  for  the  Western  District  of 

Michigan,  1973 -present 

12.  Published  Writing:  List  the  titles,  publishers,  and  dates  of 
books,  articles,  reports,  or  other  published  material  you  have 
written  or  edited.  Please  supply  one  copy  of  all  published 
material  not  readily  available  to  the  Committee.  Also,  please 
supply  a  copy  of  all  speeches  by  you  on  issues  involving 
constitutional  law  or  legal  policy.  If  there  were  press 
reports  about  the  speech,  and  they  are  readily  available  to 
you,  please  supply  them. 

1)  1972  Author  and  1982  Co-Author,  Criminal 
Law  Survey.  Wayne  Law  Review. 

2)  Author,  Note,  Constitutional  Law,  Privilege  Against 
Self  Incrimination  --  Attorney  Entitled  to  Invoke 
Absent  Defendant's  Privilege.  Vol  10,  Wayne  Law 
Review  436  (1964) . 

3)  1988,  Criminal  Defense  Newsletter,  Vol.  11,  No.  5. 

4)  1985,  h  Suide  ^  Federal  Post-Conviction  Remedies, 
co-authored  with  K.  Fawcett,  Chapter  of  Michigan 
Criminal  Appeals:  Practice  and  Procedure,  2d 
Edition,  1985,  pp.  437-457. 

5)  1981,  Journal  al  Qziian  IiSK/  Vol.  58:565,  review  of 
Handling  Criminal  Appeals.  Purver  and  Taylor,  New 
York:  Lawyers  Co-operative  Publishing  Company, 
1980,  pp.  457. 

6)  Hearings  before  Subcommittee  Nos.  3  of  the 
Committee  on  the  Judiciary,  House  of 
Representatives  Ninety-Second  Congress  Second 
Session  on  Corrections,  Part  VIII  Prisons,  Prison 
Reform,  and  Prisoners'  Rights:  Michigan,  March  31, 
1972,  Serial  No.  15,  p. 48. 

7)  1987,  Michigan  Criminal  Appeals ;  &  selective 
Perspective,  co-author. 

8)  1985,  1988,  1994,  1996  and  1997,  Hand-out  materials 
from  speeches  at  Criminal  Defense  Attorneys  of 
Michigan  conferences. 
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13.  Health:  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

Excellent. 

Last  physical:   January  30,  1997 

14.  Judicial  Office:  State  (chronologically)  any  judicial  offices 
you  have  held,  whether  such  position  was  elected  or  appointed, 
and  a  description  of  the  jurisdiction  of  each  such  court. 

No. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or  where 
your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for 
significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings 
on  such  opinions.  If  any  of  the  opinions  listed  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 

Not  applicable. 

16.  Public  Office:  State  (chronologically)  any  public  of f ices  you 
have  held,  other  than  judicial  offices,  including  the  terms  of 
service  and  whether  such  positions  were  elected  or  appointed. 
State  (chronologically)  any  unsuccessful  candidacies  for 
elective  public  office. 

Lost  1972  election  for  Recorder's  Court  for  the  City  of 
Detroit. 

17.  Lggal  Career: 

a.    Describe  chronologically  your  law  practice  and  experience 
after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  and  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

2/23/67-7/31/67  Michigan  Court  of  Appeals,  Law  Clerk  to  John 
Fitzgerald,  Louis  McGregor  and  Timothy  Quinn. 
Also  assigned  to  visiting  Judges  Victor  Baum, 
Joseph  A.  Sullivem  and  Allen  C.  Miller. 
Lansing,  Michigan. 
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2.  whether  you  practiced  alone,  and  if  bo,  the 
addresses  and  the  dates. 

1974 -present:   Private  practice  of  law.   Sole  practitioner. 

(a)  Lafayette  Building 
Detroit,  Michigan  48226 
1974  -  January,  1990 

(b)  Penobscot  Building 

645  Oriswold,  Suite  1756 
Detroit,  Michigan  48226 
February,  1990  -  present 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
which  you  have  been  connected,  the  nature  of  your 
connection  with  each; 

1969-1970  Legal  Aid  and  Defenders,  Chief  Deputy  Defender  - 
Appeals. 

Current  Address: 
2400  Penobscot  Building,  Detroit,  Michigan  48226. 

1970-1972       Fo\indation  Appellate  Defender  for  State  of  Michigan. 
Current  Address: 
-  3300  Penobscot  Building,  645  Griswold, 
Detroit,  Michigan  48226 

1970,  1980-     Adjunct  Professor,  University  of  Detroit  Mercy 
present         Law  School,  Criminal  Procedure  (Constitutional 

Law).   651  E.  Jefferson  Ave.,  Detroit,  Michigan, 

48226 

1973  Practice  of  law.  Partnership  -  Cilluffo  and  Tamow. 

Lafayette  Building,  Detroit,  Michigzui. 

1981-1994  Mediator  for  Michigan  Employment  Relations 
Commission.  Trained  by  the  State  of  Michigem  to  be 
a  fact- finder  and  conduct  mediation  and  arbitration 
in  employment  contract  disputes.  Resolved  disputes 
after  conducting  negotiations  or  hearings. 

b .  1 .  What  has  been  the  general  character  of  your 
practice,  dividing  it  into  periods  with  dates,  if 
its  character  has  changed  over  the  years? 

I  have  specialized  in  criminal  appellate  with  some 
civil  appellate.  I  have  been  a  neutral  mediator  in 
civil  mediation  for  Wayne  County  Mediation 
Tribunal . 
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2.  Describe  your  typical  clients,  and  mention  the 
areas,  if  any,  in  which  you  have  specialized. 

Typical  clients  are  persons  convicted  of  felonies, 
who  are  currently  in  prison.  I  have  specialized  in 
state  and  federal  appellate  amd  federal  habeas 
corpus  cases. 

c.  1.  Did  you  appear  in  court  frequently,  occasionally  or 
not  at  all?  If  the  frequency  of  your  appearances 
in  court  has  varied,  describe  each  such  variance, 
giving  the  dates. 

I  appear  in  court  regularly  to  present  oral 
argument  or  conduct  evidentiary  hearings. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  Federal  courts  =  45% 

(b)  State  courts  of  record  =  55% 

(c)  Other  courts  =  0% 

3.  What  percentage  of  your  litigation  was: 

(a)  Civil  =5% 

(b)  Criminal  =  95% 

4 .  State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than  settled) , 
indicating  whether  you  were  sole  counsel,  chief 
counsel,  or  associate  counsel. 

Several  evidentiary  hearings  in  support  of  habeas 
corpus  or  motions  for  post  conviction  relief.  Sole 
covmsel . 

5 .  What  percentage  of  these  trials  was : 

(a)  Jury. 

(b)  Non-jury. 

The  evidentiary  hearings  were  non-jury. 

18.  Litigation:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.  Give  the  citations,  if 
the  cases  were  reported,  and  the  docket  number  and  date  if 
unreported.  Give  a  capsule  summary  of  the  substance  of  each 
case.  Identify  the  party  or  parties  whom  you  represented; 
describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state 
as  to  each  case: 
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(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  judge  or  judges  before  whom 
the  case  was  litigated;  and 

(c)  the  individual  name,  address  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other 
parties. 

1.  Michigan  v  Payne,  412  US  47,  93  Set  1966,  36  Led2d  736 
(1973)  . 

The  issue  presented  was  the  retroactivity  of  North 
Carolina  v  Pearce,  395  US  711  (1969),  which  held  that  a 
person  successful  on  appeal  could  not  be  given  a  more 
severe  sentence,  unless  there  was  identif laJsle  conduct, 
which  occurred  after  the  time  of  the  original  sentence. 

The  Supreme  Court  in  a  6-3  decision,  the  United 
States  Supreme  Court  held  that  Horth  Carolina  v  Pearce  is 
not  retroactive. 

Party  represented:       Leroy  Payne 

Role  in  litigation:      Worked  on  brief  and  preparation 

for  oral  argument.  Co-co\insel 
with  James  Neuhard,  (313)  256- 
9833. 

Dates  of  representation:  1973. 

Opinion  issued  by:       Justice  Powell  for  six  members 

of  the  Court. 

Dissenting  Opinion:      Justice  Douglas. 

Dissenting  Opinion:      Justice  Marshall,  §  3  concurred 

In  by  Justice  Stewart. 

Opposing  counsel;        John  Smietanka,  P.O.  Box  554, 

Ada,  Michigan  49301.  (616)676- 
0524. 


In  Re  Grocki,     (District  Court  Mich,  #74-70415). 

Mr.  Grocki  was  an  army  veterzui  who  had  been 
discharged  honorable  for  medical  reasons  as  a  result  of 
his  having  contracted  malaria  while  during  his  service  in 
South  Vietnam  In  1967.  In  1968  he  was  reclassified  by 
Selective  Service  as  4 -A,  denoting  completion  of  military 
service. 
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In  September,  1973,  Mr.  Orockl  was  told  that  the 
army  was  looking  for  him  as  a  deserter.  Mr.  Orocki 
surrendered  to  military  authorities.  A  habeas  corpus 
lawsuit  was  £iled  on  his  behalf,  which  resulted  in  an 
opinion  from  U.S.  District  Judge  Lawrence  Qubaw  dated 
July  31,  1974  ruling  that  since  Mr.  Grocki  was  discharged 
from  the  army,  the  military  had  no  authority  over  him. 


Party  represented: 
Role  in  litigation: 


Leonard  A.  Orocki 

Prepared   the   petition  for 

habeas   corpus,   prepared  and 

conducted   full   hearing  and 
presented  oral  argument. 


Dates  of  representation:  1974. 

Opinion  issued  by:       Judge  Lawrence  Gubow. 


Opposing  counsel: 


Michael  Gladstone, 
Assistant  U.  S.  Attorney,  2000 
Second  Ave,  688  W  C  B,  Detroit, 
MI  48226.   (313)  235-7290 


3.    HodginB   v  Central   States   Southeast  and  Southwest  Areas 
Pension  Fund,  624  F2d  760  (6th  Cir,  Mich,  1980) . 

Mr.  Hodgins  had  been  a  dues  paying  worker,  who 
contributed  to  the  pension  fund  for  over  twenty  years  in 
the  trucking  industry.  However,  the  pension  f\ind  denied 
him  benefits,  because  his  job  was  retroactively  declared 
ineligible,  after  he  left  that  company's  es^loyment, 
because  his  last  duties  were  supervisory. 

The  United  States  District  Court  ruled  Mr.  Hodgins 
was  entitled  to  pension  benefits.  The  Court  of  Appeals 
affirmed;  two  judges  on  the  basis  the  ftind  had  acted 
arbitrarily,  and  one  judge  on  an  estoppel  theozry. 

The  significance  of  the  case  is  that  a  person  who 
worked  for  over  twenty  years  contributing  to  a  pension 
f\ind  was  able  to  receive  his  pension.  The  fund  was  held 
to  honor  pension  obligations. 


Party  represented: 
Role  in  litigation: 


Jordan  Hodgins 

Co-counsel  on  appeal.  Wrote 
brief  and  presented  oral 
arg\unent.  Co -Counsel  with 
Gerald  Weiss,  (248)  737-8000 


Dates  of  representation:  1979-80. 
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Opinion  issued  by: 
Concurrence  by: 
Opposing  Counsel: 


Boyce  Martin,  Gilbert  Merritt; 

Nathaniel  Jones. 

Alan  M.  Levy,  411  E.  Wisconsin 
Ave.,  Suite  1000,  Milwaukee,  WI 
53202.   (414)  273-3910 


United  States  v  Stack,    853  F2d  436  (6th  Cir,  1988) . 

Mr.  Stack  was  convicted  of  mail  fraud  and  interstate 
tremsportation  of  a  security  taken  by  fraud  and  sentenced 
to  prison.  His  defense  was  he  did  not  receive  kickbacks 
that  were  alleged  by  the  Government.  The  Court  of 
Appeals  for  the  Sixth  Circuit  held  Mr.  Stack's  conduct  as 
charged  did  not  violate  the  mail  fraud  statute  and 
reversed  his  conviction. 

The  Government's  motion  to  nolle  prosequi  was 
granted. 

The  significance  of  the  case  was  that  the  limited 
interpretation  of  the  mail  fraud  statute  made  in  McNally 
V  United  States,  483  US  350,  107  Set  2875,  97  Led2d  292 
(1987) ,  was  to  be  applied  retroactively.  This  was  the 
first  case  in  the  Sixth  Circuit  to  apply  it 
retroactively. 


Party  represented: 
Role  in  litigation: 


Anthony  Stack 

Wrote  brief,  presented  oral 
argument,  appeared  at  nolle 
prosequi  motion. 


Dates  of  representation:  1987-8 
Opinion  issue  by: 


Alan  Norris,  Nathaniel 
and  Boyce  Martin. 


Jones 


Opposing  cotmseli 


F.  William  SoisBon,  Assistant 
U.S.  Attorney,  211  W.  Fort  St., 
#2300,  Detroit,  MI  48226-3211. 
(248)  226-9668 


5.   Micbigan  v  Lucas,  500  US  145,  111  Set  1743,  114  Led2d  205 
(1991)  . 

A  provision  of  Michigan's  rape-shield  statute 
permits  a  defendant  who  is  being  tried  for  rape  to 
Introduce  evidence  of  his  own  past  sexual  conduct  with 
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the  alleged  rape  victim,  provided  that  the  defendant  has 
filed  a  written  motion  and  an  offer  of  proof  within  10 
days  after  his  arraignment.  ...  An  accused  was  tried  in 
a  Michigam  trial  court  on  charges  of  criminal  sexual 
conduct  in  which  the  alleged  victim  was  the  accused' s  ex- 
girlfriend.  At  the  start  of  trial,  the  accused's  coimsel 
rec[uested  permission  to  present  evidence  of  a  prior 
sexual  relationship  between  the  accused  and  the  alleged 
victim.  The  trial  cotirt  denied  the  request  on  the  ground 
that  the  accused  had  not  filed  a  written  motion  and  offer 
of  proof  within  the  time  set  by  the  statute,  and  that  as 
a  result,  no  hearing  in  cheunbers  had  been  held  to 
detenaine  the  admissibility  of  the  evidence.  After  a 
bench  trial  in  which  the  defense  was  based  on  the  issue 
of  consent,  the  accused  was  found  gpiilty.  The  Court  of 
Appeals  of  Michigfm,  reversing  the  conviction,  (1)  noted 
chat  the  Court  of  Appeals,  in  a  previous  decision,  had 
found  the  10 -day  notice  provision  amd  the  hearing 
requirement  \inconstitutional  when  applied  to  preclude 
evidence  of  specific  Instcmces  of  prior  sexual  conduct 
between  an  accused  and  an  alleged  victim;  (2)  said  that 
the  previous  decision  remained  valid  \inder  the 
circumstances  of  the  case  at  hand,  since  there  was 
evidence  indicating  that  the  accused  and  the  alleged 
victim  had  had  a  long-term  relationship  that  had  ended 
only  shortly  before  the  alleged  crime,  and  thus  the  issue 
of  consent  had  probative  validity;  and  (3)  nothing  in  the 
record  indicated  that  it  would  have  been  proper  for  the 
proposed  evidence  to  be  excluded  as  immaterial  or 
unfairly  prejudicial  (160  Mich  App  692,  408  NW2d  431) . 

On  certiorari,  the  United  States  Supreme  Court 
vacated  and  remanded.  In  an  opinion  by  O'CONNOR,  J., 
joined  by  REHNQUIST,  Ch.  J.,  and  WHITE,  SCALIA,  KENNEDY, 
and  SOUTER,  JJ.,  it  was  held  that  (1)  it  was  error  for 
the  Court  of  Appeals  to  adopt  a  per  se  rule  that  the 
notice  requirement  violated  the  Federal  Constitution's 
Sixth  Amendment  in  all  cases  where  the  requirement  was 
used  to  preclude  evidence  of  past  sexual  conduct  between 
an  alleged  rape  victim  and  an  accused,  given  the  (a)  the 
notice  requirement  served  legitimate  state  interests  in 
protecting  an  alleged  victim  against  surprise, 
harassment,  and  xinnecessary  invasions  of  privacy,  and  in 
protecting  against  surprise  to  the  prosecution  luid  undue 
delay,  and  (b)  failure  to  comply  with  such  a  notice 
requirement  might,  in  seme  cases,  justify  the  sanction  of 
preclusion;  and  (2)  it  would  be  left  to  the  state  courts, 
on  rememd,  to  address  in  the  first  instance  (a)  whether 
the  statute  authorized  the  preclusion  of  such  evidence, 
and  (b)  whether  preclusion  violated  the  accused' s  rights 
under  the  Sixth  Amendment  on  the  facts  of  the  case. 
Summary,  114  LEd  205-6. 
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The  significance  of  this  case  was  a  challenge  to  the 
application  of  the  Michigeui  Rape  Shield  statute. 


Party  represented: 
Role  in  litigation: 


Dates  of  representation: 

Opinion  issued  by: 

Concurrence: 

Dissent: 

Opposing  counsel : 


Criminal  Defense  Attorneys  of 
Michigan. 

Wrote  Brief  Amicus  Curiae. 
Co-Counsel  with  Mark  Magidson, 
Penobscot     Building,     645 
Griswold,  Suite  2110,  Detroit, 
MI  48226.   (313)  963-4311 

1990-1. 

Justice  O'Connor. 

Justice  Blackman. 

Justices  Stevens  and  Marshall. 

Donald  W.  Atkins,  Assistamt 
Wayne  County  Prosecutor,  1441 
St.  Antoine,  12th  Fl.,  Detroit, 
Michigan  48226.  (313)  224- 
5794. 


6.    People  V  Barrera,    451  Mich  26  (1996),  cert  den  US  

(1997)  . 

Mr.  Barrera  was  convicted  of  first  degree  murder. 
His  defense  was  that  he  did  not  know  the  person  who 
killed  the  deceased  was  going  to  kill  her.  In  support  of 
his  defense,  he  proffered  a  statement  by  the  perpetrator 
to  the  police  that  the  perpetrator  lost  control  and 
killed  the  deceased.  The  trial  court  would  not  allow 
that  statement  to  be  presented  to  the  jury.  The  Michigan 
Supreme  Court  reversed. 

The  significance  of  this  case  is  the  Michigan 
Supreme  Court  interpreted  the  Michigan  Rules  of  Evidence 
in  a  manner  consistent  with  both  the  United  States 
Constitution  and  the  Federal  Rules  of  Evidence. 
Specifically,  that  a  statement  against  penal  interest  by 
a  co-def endzuit,  used  against  the  co-defendant,  may  be 
used  by  the  defendant  in  a  separate  trial. 


Party  represented: 
Role  in  litigation: 


Mark  Barrera 

Wrote  the  application  for  leave 
to  appeal  euid  the  brief  at  the 
Michigan  Supreme  Court  and  the 
brief  at  the  Michigan  Court  of 
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Appeals,  and  presented  oral 
argument  at  both  courts. 

Dates  of  representation:  1991-96. 

Opinion  issued  by:       Justice  Michael  Cavanagh. 

Dissent:  Justice  Patricia  Boyle. 

Opposing  counsel:        Assistant     Wayne     County 

Prosecutor  Joseph  Puleo,  1441 
St.  Antoine,  Rm.  1202,  Detroit, 
MI  48226.   (313)  224-5748. 


People  V  Jordan,    23  Mich  App  375,  178  NW2d  659  (1970)  . 

Mr.  Jordan  was  convicted  of  rape  based  on  the 
testimony  of  a  con^lainztnt,  whom  evidence  had  shown,  had 
troioble  with  testifying  truthfully.  The  Court  of 
Appeals,  after  discussing  the  strong  possibility  that  Mr. 
Jordan  was  innocent,  reversed  his  conviction  on  the  basis 
of  the  prosecutor's  failure  to  have  a  stained 
handkerchief  scientifically  analyzed. 

Cos^lainant  had  said  it  was  used  to  wipe  semen  from 
her  body.  The  police  analyzed  the  stain  after  trial. 
The  analysis  was  that  the  stains  did  not  contain  traces 
of  sperm.  The  Court  of  Appeals  said  without  this 
evidence,  all  "the  prosecution  would  have  been  left  with 
only  cos^lainzmt's  heavily  impeached  testimony." 

The  significance  of  the  case  was  two  fold.  One,  on 
a  human  level  an  innocent  man  was  released  from  prison  as 
the  prosecutor  did  not  choose  to  retry  him.  Two,  the 
legal  principle  that  the  prosecutor  has  a  duty  to 
investigate  and  provide  exculpatory  evidence  to  the 
defense  before  trial. 

Party  represented:       Walter  Jordan 

Role  in  litigation:      Wrote  brief,   had  police  do 

analysis,  presented  oral 
argument  and  presented  order  of 
nolle  pros  to  the  prison  to 
release  Mr.  Jordan. 

Dates  of  representation:  1969-70. 

Opinion  written  by:      T.M.  Bums,  Quinn  and  O'Hara 

concurred. 
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Opposing  counsel:        Leonard  Meyers  of  Wayne  Co\inty 

Prosecutor's  0££lce.   Retired. 
Whereabouts  unknovm. 


People   V  Strutenaki,    407  Mich  925  (1979). 

Mr.  Strutenski  was  convicted  of  the  first  degree 
murder  of  his  step-father  in  1970.  He  was  a  1945 
graduate  of  the  Flint  School  for  the  Deaf.  An 
interpreter  was  not  provided  for  him  dviring  trial.  As  a 
result,  his  defense  of  self-defense  and  accident  were 
compromised,  because  he  could  not  hear  the  witnesses' 
testimony.  He  could  not  hear  some  of  his  attorney's 
questions  of  him  nor  some  of  the  prosecutor's  cross 
examination . 

After  sentencing,  Mr.  Strutenski's  trial  counsel  was 
appointed,  over  objection,  to  represent  him  on  appeal. 
He  did  not  raise  any  issues  relating  to  Mr.  Strutenski's 
deafness. 

I  was  retained  by  the  Michigan  Society  of  the 
Protection  of  the  Rights  of  the  Deaf.  The  Michigzm 
Supreme  Court,  after  successor  trial  judge  and  the  Court 
of  Appeals  denied  relief,  peremptorily  reversed  the 
conviction.  As  a  result,  Mr.  Strutenski  was  allowed  to 
plead  no  contest  to  a  lesser  offense  and  be  sentenced  to 
time  served. 

The  significance  of  the  case  is  that  a  person  denied 
basic  fairness  was  able  to  have  his  conviction  reversed 
and  be  released.  It  is  the  first  case  granting  a  new 
trial  in  Michigan  for  failure  to  supply  a  deaf  person 
with  an  interpreter. 

Party  represented:       James  Strutenski 

Role  in  litigation:      Wrote  brief,  argued  at  Oakland 

Co\mty  Circuit  Court,  filed 
application  to  Court  of  Appeals 
«md  Michigan  Supreme  Court. 

Dates  of  representation:  1978-79. 

Order  issued  by:         Unanimous   Michigan   Supreme 
Court . 

Opposing  counsel;        Richard   Browne   of   Oakland 

County  Prosecutor's  Office, 
1200  N.  Telegraph  Road, 
Pontiac,  MI  48341-1089.  (248) 
858-0705 
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People   V  Springs,    101  Mich  App  118,  300  KW2d  315  (1980)  . 

Mr.  Springs  was  convicted  of  felonious  assault  and 
pandering  after  a  jury  trial  in  Kent  County.  He  was 
sentenced  to  15  to  40  years  In  prison.  The  Court  of 
Appeals  reversed  on  the  basis  that  the  conduct  of  the 
trial  prosecutor  denied  Mr.  Springs  a  fair  trial. 

The  significance  of  this  case  is  it  is  one  of  the 
rare  published  cases  where  an  appellate  court  has  found 
the  injection  of  race  into  a  trial  is  groiinds  for  a  new 
trial. 

Party  represented:       Ezekiel  Springs. 

Role  in  litigation;      Obtained  bond  pending  appeal, 

wrote  brief,   presented  oral 
argument . 

Dates  of  representation:  1979-80. 

Opinion  issued  by:       George  Bowles,  William  Beasley. 

Concurrence:  Vincent  Brennan. 

Opposing  counsel:        Carol   Irons   of  Kent  Co\inty 

Prosecutor's  Office.  Deceased. 


10.   People  V  Darrylynn  Wllliama, 
Unreported . 
Recorder's  Court  for  the  City  of  Detroit  #91-6950 

Ms.  Williams  was  convicted  of  manslaughter  after  a 
bench  trial.  The  trial  court  allowed  the  deceased's 
mother  to  choose  the  sentence  to  be  imposed.  The 
original  attorney,  who  was  assigned  by  the  trial  court, 
did  not  raise  the  impropriety  of  this  delegation  of  the 
trial  court's  authority  to  sentence.  The  trial  court  on 
review  withdrew  the  original  sentence  and  laq^sed  « 
sentence,  which  allowed  Ms.  Williams  to  be  released. 

The  significance  of  this  case  was  that  Ms.  Williaats 
was  ia^roperly  sentenced  to  prison.  She  was  afflicted 
with  meningitis  at  the  prison.  The  trial  court 
resentenced  her  through  a  lesser  amount  of  time,  which 
resulted  in  her  Immediate  release. 

Party  represented:       Darrylynn  Williams. 
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Role  in  litigation: 


Filed  application  for  leave  to 
appeal  at  the  Michigem  Supreme 
Court  as  well  as  motion  £or 
post  conviction  relief  at  the 
trial  court.  J^peared  for  oral 
argument  at  the  trial  court. 
Withdrew  application  for  leave 
to  appeal  at  the  Michigzm 
Supreme  Court  after  post 
conviction  relief  was  granted. 


Dates  of  representation:  1994. 

Order  issued  by:         Judge  Shamo. 


Opposing  coiinsel: 


Jeffrey  Caminsky,  Wayne  Co\inty 
Prosecutor's  office,  1441  St. 
Antoine,  Rm.  1200,  Detroit,  MI 
48226.   (313)  224-5777. 


19.  Legal  Ant.ivities:  Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant  litigation 
which  did  not  progress  to  trial  or  legal  matters  that  did  not 
involve  litigation.  Describe  the  nature  of  your  participation 
in  this  question,  please  omit  any  information  protected  by  the 
attorney-client  privilege  (unless  the  privilege  has  been 
waived. ) 


1995-present 


1992-1993 


1981-present 


Member,  Committee  on  Appellate  Bench  Bar 
Conference.  The  committee  organizes  a  conference 
every  other  year  attended  by  appellate  court  judges 
and  justices  and  practicing  members  of  the 
appellate  bar.  The  purpose  is  to  exchange  ideas 
and  information  to  improve  the  quality  of  the 
appellate  practice. 

Member,  State  Bar  Special  Committee  on  Appeals 
appointed  by  the  State  Bar.  This  special  committee 
was  esttiblished  to  address  the  problem  of  the 
backlog  at  the  Michigan  Court  of  Appeals.  It  was 
composed  of  attorneys  and  non-attorneys,  who 
conducted  hearings  and  made  recommendations  to  the 
court. 

Began  as  hearing  panelist  for  the  Attorney 
Discipline  Board.  Presided  at  or  psmel  member  in 
approximately  50  grievemce  hearings;  where  the 
Michigan  trial  court  rules,  including  the  rules  of 
evidence,  applied.  These  hearings  rsmged  in  length 
for  several  hours  to  ten  days. 


1-17 


987 


The  hearing  panel  Issued  decisions  on  whether  or 
not  discipline  should  be  imposed  in  the  appropriate 
case.  The  panel  also  imposed  the  discipline. 
Attorney  Discipline  Board,  719  Qriswold,  Suite 
1910,  Detroit,  Michigan  48226. 

1973-1982  Member  and  Chairperson,  State  Bar  Committee  to 
Draft  Steuidard  Jury  Instructions  for  Criminal 
Trials.  The  committee  drafted  the  first  set  of 
jury  instructions  used  in  Michigan  criminal  trials. 

1975-1978  Member  of  Michigain  Supreme  Court  Committee  to 
Review  General  Court  Rules  -  Civil.  The 
committee's  work  resulted  in  updating  the  Michigan 
Rules  of  Civil  Procedure. 

1975-1977  Member  of  Michigan  Supreme  Court  Committee  to  adopt 
Rules  of  Evidence.  The  committee's  work  resulted 
in  the  adoption  of  the  Michigan  Rules  of  Evidence, 
which  were  patterned  after  the  Federal  Rules  of 
Evidence. 


II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

List  sources,  amount  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options,  uncompleted 
contracts  and  other  future  benefits  which  you  expect  to  derive 
from  previous  business  relationships,  professional  services, 
firm  memberships,  former  employers,  clients,  or  customers. 
Please  describe  the  arrangements  you  have  made  to  be 
compensated  in  the  future  for  any  financial  or  business 
interest . 

It  is  my  intention  to  turn  over  any  open  cases  to  competent 
counsel.  At  the  time  that  I  turn  over  the  cases,  arrangements 
will  be  made,  so  that  I  will  be  paid  for  work  done  to  that 
date. 

Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.  Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

Prior  service  on  the  Board  of  Legal  Aid  and  Defender 
Association,  which  is  the  Board  for  the  Federal  Defender 
Office,  may  require  my  disqualification  from  their  cases  for 
two  years  from  May  29,  1997,  which  was  my  last  day  of  service. 
I  intend  to  follow  the  guidelines  of  the  judicial  ethics 
standards. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during  your 
service  with  the  court?   If  so,  explain. 

May  continue  as  Adjunct  Professor  at  University  of  Detroit 
Mercy.   Have  no  commitments  or  agreements  past  Fall  Semester. 
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List  sources  and  amovints  of  all  Income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more  (If  you  prefer  to  do  so, 
copies  of  the  financial  disclosure  report,  required  by  the 
Ethics  in  Government  Act  of  1978,  may  be  substituted  here.) 

See  attached. 

Please  complete  the  financial  net  worth  statement  in  detail 
(Add  schedules  as  called  for) . 


Have  you  ever  held  a  position  or  played  a  role  in  a  political 
campaign?  If  so,  please  identify  the  particulars  of  the 
campaign,  including  the  candidate,  dates  of  the  campaign,  your 
title  and  responsibilities. 

1972  Ran  for  Recorder's  Court  City  of  Detroit-  candidate. 
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AO-IOfM)    i 
Itw.  S«S     I 


FINANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Rtfioit  Rtquind  by  th»  EMc^ 
R»tom  Act  al  liiS.  Pub  L  No 
101-1U.  NovfnfrX.  1»t» 
(S use.  App  4 .  S»e.  101-U: 


1.  Ptnon  Itepocting      (LMt  num.  lini,  niddit  MM) 
TARKOW,    ARTHUR  J. 


2.  Court  or  Orgwiizjtlon 

EASTERN  DISTRICT  OF  MICHIGAN 


3.  Data  of  Rtport 

lo/oi/igg-; 


4.  TO*  {Artid»llljuda*sin<fc»t»»c)inor 

sfnbr  stttus:  mtglstnit  Judgis  Inilctf 
tut-  vptrl-tim) 

U.S.    DISTRICT  JUDGE    -   NOMIl 


t.  Rtport  Typ*  (ctMCk  typa) 


f.  Reporting  Period 

01/01/1995 

to 
08/31/1997 


7.  taumiMra  or  Ofllca  Addrau 

645  GRISWOLD  STREET 

SUITE  1756 

DETROIT,  MICHIGAN  48225-4105 


I.  On  tho  bill*  o(  th*  Infomiatlon  contalnad  in  this  Ripoit  and  any 
inodHlcallon*  paitaining  thtrato,  R  I*  In  my  opinion,  In  conpOanca 
wttli  appOeaUa  laws  and  ngutaUons. 


Ravtawing  Otllctf 


IMPORTANT  NOTES:  TInliaOuellons  Ktoinp»nylngll>isfOmn»aib*tolow»d.  Comfhtttl  puts, 
ehtdUng  th»  NONE  box  tor  aacA  stcDon  vtfttn  you  htnno  npoittbit  Mormttiofi.  Sign  on  th*  l*st  p»g». 


NAME  OF  ORGANIZATION  /  ENTITY 


I.   POSITIONS      (Reporting  IndhMial  only,  an  pp.  »-13otlnslnietlons) 

□  POSITION 

NONE  (No  mpwtalile  positions.) 

^  SOLE  PROPRIETOR  ARTHUR  J.  TARNOW,  ATTORNEY  AT  LAW 


2  ADJUNCT  PROFESSOR 


UNIVERSITY  OF  DETROIT  MERCY  LAW  SCHOOL 


3  OFFICER 


TARNOW  PROPERTIES,  INC. 


II.    AGREEIMENTS    (Reporting  Initvktuil  only,  s—pp.14-17  of  Instmetons.) 

DATE  PARTIES  AND  TERMS 


0 


NONE    (No  raponatila  agrecmants.) 


It  is  my  intention  to  turn  over  any  open  cases  to  competent  counsel.   At 
tne  time  tnat  I  turn  over  the  cases,  arrangements  will  be  made,  so  that  I 
will  be  paid  for  work  done  to  that  date. 


III.  NON-INVESTMENT  INCOME 
DATE 


(Ropoiting  InOvklutl  tnd  tpouu;  M»*  pp.  1t-25otlnstrucllorts.) 
PARTIES  AND  TERMS 


□ 


NONE   (No  reportable  non-lnvestfiwnt  Income.) 
1  1995  ARTHUR  J.    TARNOW,    ATTORNEY  AT  LAW 


GROSS  INCOME 

(yours,  not  spouse's) 


152, 272. C 


2  1996 


ARTHUR  J.  TARNOW,  ATTORNEY  AT  LAW 


3  1995 


UNIVERSITY  OF  DETROIT  MERCY  LAW  SCHOOL 


1996 


UNIVERSITY  OF  DETROIT  MERCY  LAW  SCHOOL 


5  08/31/9  ARTHXn?  J.  TARNOW,  ATTORNEY  AT  LAW 


146, 703. C 


12, 000. C 


12, 500. C 


80, 186. C 
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lANCIAL  DISCLOSURE  REPORT 


Name  of  Penon  Reporting 
TARNOW,    ARTHUR   J. 


Dale  of  Report       ■ 
10/01/1997' 


REIMBURSEMENTS   and   GIFTS    -  transpofWion,  Woing.  food,  entertiinmenl 

iides  those  to  spouse  end  dependent  cUdnn.  use  the  perenthetKels  '($)'  end  '(DC)'  to  kiifcele  npotteUe  nimbuisements  end  gills  received  by  spouse 
I  dependent  cUdmn.nspeelively.  See  pp.  26-29  ol  InstrucSons.) 


: 


SOURCE 

NONE  (No  such  raportabie  rcimbufMnxnts  w  pHls) 


Exempt 


DESCRIPTION 


OTHER  GIFTS 

tjdes  those  to  spouse  end  dependent  children:  use  the  perenthetcels  '(S) '  end  '(DC)'  to  inticete  other  gUts  received  by  spouse  end  dependent  ehldien, 
xetvely.  See  pp.  30-33  of  Instructions.) 


] 


SOURCE 

NONE   (No  such  reportable  gift*) 


Exempt 


DESCRIPTION 


LIABILITIES 

dudes  those  ol spouse  end  dependent  cMdren.  inticete  where  eppBceble,  person  responsible  torfebSty  by  using  the  perenthebcel  '(S)'  torseperete 
atyot  the  spouse.  '(J)'torjointlibety  of  reporting  Inifvlduel  end  spouse,  end '(DC)'   tor  lebBty  of  e  dependent  chid.  See  pp.  34-36  of  Instructions.) 


3 


CREDITOR 

NONE    (No  reportable  BabilHie*> 


DESCRIPTION 


VALUE  CODE* 


TUITION  MANAGEMENT  SYSTEMS  OF 


TUITION  LOAN  FOR  DEPENDENT  CHILD 


riiudletown,  CT 


).LCODES:>$15,000orless  K'$1 5,001 -$50,000  L*t50,001  lo  $100,000  M't100.001-$250,000  N'I2SO,001-SSOO,000 

0«»500.001 -$1,000,000    PI -$1.000,001 -$5,000,000    P2»$S,000.001 -$25,000,000    P3-$K,000,001-$SO,000.000    P4»$50,000,001  or  mofe 
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'   Name  of  Pe>«on  Reporting 
FINANCIAL  DISCLOSURE  REPORT  |   TARNOW,    ARTHUR   J. 


Date  of  Report 
10/01/1997 


-  Ineomt.  nlu».  tnnucHons  frnduOts  thtist  ofsfious*  tni) 

VII.  Page     1  INVESTMENTS  and  TRUSTS    tfptmunt ehunn.  s»» pp.  siu at mstiuctons) 


A. 

DescrtpUon  of  Asset* 

mactt  wfter*  tppfctUt.  owner  0/ 
0>e  essef  by  using  tfie  ptnnlhtlKtl 

B. 

during 
rtporting 

period 

C. 

Gromvtiue 
•tend  of 

period 

D 

Transactions  during  reporting  penod 

•(Jrtorjolntowmrshlpotnporting 
mtvi^tl  tna  spoust,  '(Sriorup- 

(1) 

Afflt. 

CM 

e 

<*■ 

H) 

(2) 

Typt 
(•g. 

rant  or 
Merest) 

(1) 

VSkM 

Code 

(2) 

Vakie 

HMtwd 

Coda 

(OW) 

(1) 

Typa 

(•S. 

buy.  sell. 

merger. 

lademp- 

Uon) 

If  not  exempt  from  disclosure 

ente  ownership  by  spouse.  '(DC)' 
tor  ownirship  by  d»pend*nt  chid. 

Ptoce  W  efler  eee>>  asset 
txtmpi  tnm  prior  dsctosur*. 

(2) 
Date: 
Month- 
Day 

0) 

Value 

Code 

(*)       1(5)                                                     1 

Code    buy«r/s«ll« 
(A-H)    (if  private 
transaction) 

1 

1    NONE  (no  rcpoctsbis  incafTW,<ssets,  or 
1              tnnssctions) 

i  EURO  PACinC  GROWTH    ETJND  -IRA 

A 

Dividend 

J 

2  KMART  COMMON   STOCK   -IRA 

A 

Dividend 

K 

3  MFS  TOTAL   RETURN    FUND  -IRA 

A 

Dividend 

J 

4  MFS   RESEARACH    FUND-IRA 

A 

Dividend 

J 

5  STATE    STREET    RESEARCH-IRA 

A 

Dividend 

J 

f  CATS    PRIN   SERIES   E-IRA 

A 

Intereet 

K 

T  EURO    PACIFIC   GROWTH    FUND-IRA    (SI 

A 

Dividend 

J 

:  MFS  TOTAL   RETURN    FUND-IRAIS) 

A 

Dividend 

J 

E    ETATL   STREET   RESEARCH    -IRAISl 

A 

Dividend 

J 

:C  SOGEN    INTERNATIONAL   FUND, 
■NC. -IRAISl 

A 

Dividend 

J 

.:  TARNOW   PROPERTIES,       INC.       COMMON 
STOCK 

D 

Intereet 

M 

12  TARNOW      PROPERTIES,    INC.       IS) 
COMMON   STOCK 

D 

Intereet 

M 

12  EASTERN   UNIVERSITY IJ) 

A 

Interest 

L 

SEU. 

6/96 

L 

A 

:<   MICHIGAN   STATE      HOSP    FIN.    AUTH. 

B 

Intere.t 

J 

ISMFS   RESEARACH    FUND    IJI 

A 

Dividend 

J 

:e  MFS   HIGH   INCOME    FUND    Ml 

A 

Dividend 

J 

:■  THE   TREASURER'S    FUND,    INC.     IJ) 

A 

Dividend 

J 

lllic/G<il>Cala:A-SI.OOOorlen                      B-$1.001-H.JOO                  C-«.501-M,l)00                        D-$5.001-$15.000                      E-Sl  5,001-550.000 
(Col.  B1,D4)      F-S)0,001-SIOO,000              O-S100,001-S1.000.000        Hl-Sl.000,00l-S5,000,000       H2-S5,000.001  or  mort 

IVilCodci:         J-SI).000«kB                    K-SI5,a01-S50,000              L-UO.OOI-SIOO.OOO              M-SI0O.0Ol-B5a.O0O            N-S2S0.001-S300.000 
(CoLCl,D3)     O-S500.001-JI.000.000        Pl-S1.000.001-$5.000,000  P2-S5.0O0,001-S25,0O0.0OO  P3-SJ5.000.001-S50.000.000  P4-$50.O0O.0Ol  or  mon 

3VilMlhCa<ki  :(^A|]|niial                           R-CofI  (ml  ouu  only)                          S-Aaamml                                   T-CMh/Mukel 
(ColC2)            U-BookVihic                        V-Olher                                                 W-E«iiMU<l                                                                                                      j 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
TARNOW,    ARTHUR    J. 


Date  of  Report 
j 10/01/1997 


-  inconw.  »lu«.  tnnstetions  (ndudes  most  of  spouse  »nO 
VII.    Page      2  INVESTMENTS  and   TRUSTS      iHpeiKluHelildnn   S*«pp  37-54  of  instructions) 


A. 
Description  of  Assets 

mdctU  iMtitrt  tpftciNt.  omtarof 
ttie  tsset  by  using  (fw  ptitnthenc*! 

B 

durine 

period 

C 

Gross  value 
St  end  of 

period 

D.                                                                                                         i 
Transactions  during  reporting  period 

\  '(J)' tor iolM  ownuship  or nportmg 
1  ixtvidutl  and  spouu.  '(S)' for  up- 

0) 

Amt 

C^od 

e 

(A- 

H) 

(2) 

Typo 
(•.g. 

dNMend, 
rent  or 
mterest) 

(1) 
Value 
Code 
(J-P) 

(2) 

Value 

Method 

Code 

(0-W) 

(1) 
Typs 

(e.g., 
buy.  aell. 
irierger. 
redemp- 
tion) 

K  not  enntpl  from  dodosure                                                 1 

for  owntrsfip  by  dtpandont  ehU. 

Pita  '00'  fitr  tteh  tssat 
txtmpl  from  prior  Osdosurt. 

(2) 
Data; 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gam 
Code 
(A-H) 

(5) 

buycf/aeller 
(if  private 
tnnsactlon) 

\          :    NONE  (no  reportable  lnconw,«saals.  or 
!           1               tnrsactions) 

1  IB  THE  TREASURER'S    FUND    IDCI 

A 

Dividend 

J 

T 

(  19  EURO   PACinC  GROWTH    FUND    (DCI 

A 

Dividend 

K 

T 

|20  FPA  NEW   INCOME,    INC.     IDC] 

A 

Dividend 

K 

T 

i  2:  ENERGlf   CONVERSION    DEVICES    IDC) 

A 

Dividend 

J 

T 

22MFS    GOVT    LTD  KAT.    FUND    IDC) 

A 

Dividend 

K 

T 

1  23  MFS   RESEARCH    FUND    IDC] 

A 

Dividend 

K 

T 

:24MFS   EMERGING  GROWTH    -IRA    IDC] 

A 

Dividend 

J 

T 

25  TE.1PLET0N   rjNDS   -IRA    IDC) 

A 

Dividend 

J 

T 

2o   MFS    RESEARCH    FUND   -IRA    (DC) 

A 

Dividend 

J 

T 

.  ^^  TARNOW   PROPERTIES,    INC.    COMMON 
STOCK 

E 

Dlstrlbutl 

M 

U 

26  TARNOW    PROPERTIES,     INC.    COMMON 
STOCK    IS] 

E 

Dlstrlbutl 

" 

U 

29  THE   TREASURER'S    FUND,    INC.     IDC) 

A 

Dividend 

J 

T 

1  Inc'GimCoda  A-$l,OOOorko                      B-$l,pOI-n.«)0                  C-H.301-S5,0O0                        D-$5,001-S13.000                     E-$15.0OI-$50,00O 
(Col.Bl.D4)      F-$50,001-$I00,000              G-$10O,OO|.$l,00O.O00        Hl-S1.000,001-$3,000,000       H2-J5.00O,001  or  more 

2V.lCoila:         J-$l  5.000  or  ien                    K-»13.00l-$30,000               L-H0.OOl-JI0O,O00              M-$100.00I-nJO.OOO            N-SJ5O.OOl-$50O.0OO 
(ColCl.D3)     0-S500.001-$1.000.000        P1-JI.OOO,001-$5,000.000  l'2-J5.000,001-n5,000,000  P3-$25.OO0,001-$50.0OO.OOO  P4-$30.000.001  or  more                   | 

3V«lMthCoda   Q-ApprmiMl                           R-CoB  (real  cSau  only)                           S-AuaaiKnl                                   T-^iiM^Bkel 
(Col  C2)            U-Book  Value                        V-ODitr                                                 W-Enimuod 
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FINANCUU.  DISCLOSURE  REPORT 


Name  of  Person  Reporting 
TARNOW,    ARTHUR    J. 


Date  of  Rcpofi 
lO/Ol/lSS"? 


VIII.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS. 

I    X        NONE    (No  additional  infoinntian  or  eifilanations.) 


(Indlcale  pari  of  raport.) 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Percon  Reporting  Date  of  Report 

TARNOW,    ARTHUR   J.  :    10/01/1997 


SECTION  HEADING.   (Imftato  p»1  of  report ) 
SECTION  1.  POSITIONS  (cont'd.) 
Li.  Position  Name  of  Organization/Entity 

4  BOARD  MEMBER  CRIMINAL  DEFENSE  ATTORNEYS  OF  MICHIGAN 

5  BOARD  MEMBER  LEGAL  AID  AND  DEFENDER  ASSOCIATION  OF 

SECTION  3.  NON- INVESTMENT  INCOME  (cont'd.) 

Li.  Date     Parties  and  Terms  Gross  Income 

6  083197   UNIVERSITY  OF  DETROIT  MERCY  LAW  SCHOOL  $      7,500.00 
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FINANCIAL  DISCLOSURE  REPORT 


Nanw  of  PtfK-i  Reporting 
TARNOW,    ARTHUR  J. 


;  0«l*  of  Rcpod  I 

ilO/01/1997  I 


IX.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Commrttee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or 
dependent  children  had  a  financial  interest,  as  defined  in  Canon  3C(3)(c},  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  infbmiation  pertaining  to  my  spouse  and  minor  or 
dependent  children,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  vras  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  eL  seq.,  5  U.S.C.  7353  and 
Judicial  Conference  regulations. 


Signature 


j2mM. 


(%hA^o^^ 


Date     10/2/97 


Note: 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  cjvil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  INSTRUCTIONS 

Man  origiiial  and  three  additional  copies  to: 

Committee  on  Financial  Diiclonire 
Administrative  Office  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washington,  D.C.20S44 
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ARTHUR  J.  JEFFREY  AHD  K&RY  JACQUBLINB  TARNOW 

STATSMENT  OF  ASSETS  AND  LIABILITIES 

CXTRREMT  MARKET  VALUE  BASIS 

AS  OF  AUGUST  31,  1997 


ASSETS 

Cash  in  Banks 

IRAS 

Brokerage  Account 

Annuity 

Life  Insurance 

Cash  Surrender  Value 

RESIDEKCB  (NO  LIENS) 
Market  Value 
Furnishings 

CORPORATE  INVESTMENT 
Tarnow  Properties,  Inc. 

LAW  PRACTICE 

Accounts  Receivable 
Furniture  and  Library 

OTHER  ASSETS 
Automobiles 
Less:  Loan  Balance 
Net  Value 
Jewelry 
Art  Collection 

TOTAL  ASSETS 

LESS  LIABILITIES 
Tuition  Loan 
Line  of  Credit 


1,518.00 
84,660.00 
38,731.00 

8,724.00 

2.369.00 


185,000.00 
35.000.00 


40,000.00 
6.000.00 


26,123.00 

9.786.00 

16,337.00 

54,300.00 

3.306.00 


11,000.00 
27.053.00 


$  136,002.00 

220,000.00 
230,575.00 

46,000.00 

73.943.00 
706,520.00 

38.053.00 


NET  WORTH  -  August  31.  1997 


g  668.467.00 


To  the  best  of  our  knowledge,  the  Statement  of  Assets  and 
Liabilities  represents  our  estimated  Net  Worth  as  of 
August  31,  1997  at  current  market  values.  We  have  no 
contingent  liabilities  as  an  endorser,  comaker  or 
guarantor  for  leases  or  contracts,  legal  claims, 
provision  for  federal  income  tax  or  other  special  debt . 
We  have  no  pledged  assets  excluding  our  home  and  vehicle. 
We  are  not  defendants  in  any  suits  or  legal  actions  and 
have  never  taken  bankruptcy. 


ft>i«.^T^ 


Arthur/ Jeffrey  Tarnow 


Mary  Jacqueline  Tarnow 


UNAUDITED-SEE  ACCOUNTANTS'  COMPILATION  REPORT. 
-  2  - 


997 


111.   GENERAL  (PUBLIC) 

1 .  An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  and 
the  amount  of  time  devoted  to  each. 

1981-present  Officer,  Criminal  Defense  Attorneys  of  Michigan, 
including  President  ©1984-1986,  frequent  presenter. 
This  organization  was  established  primarily  to 
provide  continuing  legal  education  crizoinal  defense 
attorneys.  In  addition,  it  on  occasion  files 
amicus  curiae  briefs  on  important  issues. 

1985-1988,      Member,  Board  of  Legal  Aid  &  Defender  Association. 
1996-1997 

1973-1992  Team  for  Justice  -  Board  member  and  legal  adviser  - 
provides  counseling  services  and  programs  for 
incarcerated  persons.  Substantial  funding  provided 
by  Archdiocese  of  Detroit  and  Foundations. 

1996-1997  Volunteer,  United  Community  Services,  Supportive 
Living  Services  Allocations  Committee. 

1981-1995  Roeper  City  &  Country  School,  member  of  Parent 
Council  31985-1986  and  Booster  Club. 

2.  The  American  Bar  Association's  Commentary  to  its  Code  of 
Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  bases  of  race,  sex,  or  religion.  Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization 
which  discriminates  --  through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership 
policies?  If  so,  list,  with  dates  of  membership.  What  you 
have  done  to  try  to  change  these  policies? 

No. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts?  If 
so,  did  it  recommend  your  nomination?  Please  describe  your 
experience  in  the  entire  judicial  selection  process,  from 
beginning  to  end  (including  the  circumstances  which  led  to 
your  nomination  and  interviews  in  which  you  participated) . 
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There  Is  a  citizen  selection  committee  in  Michigan  to 
recommend  candidates  for  nomination  to  the  United  States 
District  Court.  I  was  one  o£  nine  people  recommended  for 
the  current  three  vaczuicies. 

I  submitted  a  request  for  an  application  in  December  of 
1996.   I  siobmitted  the  application  on  December  20,  1996. 

I  was  interviewed  by  a  s\ib-committee  of  the  selection 
committee  on  Jemuary  14,  1997. 

I  was  notified  of  my  selection  as  one  of  the  nine  to  be 
'    considered  in  March  of  1997. 

I  was  interviewed  on  March  31,  1997  by  Senator  Carl 
Levin. 

I  was  informed  on  May  21,  1997  by  Senator  Carl  Levin  that 
he  was  submitting  my  name  to  the  President  for 
consideration  for  this  nomination. 

I  completed  a  niimber  of  forms  and  was  interviewed  by 
Justice  Department,  FBI  and   American  Bar  Association. 

I  was  nominated  by  President  Clinton  to  the  United  States 
Senate  on  September  24,  1997. 

I  have  spoken  to  the  Department  of  Justice  concerning  the 
finalization  of  the  forms. 

4 .  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue, 
or  question?   If  so,  please  explain  fully. 

Mo. 

5.  Please  discuss  your  views  on  the  following  criticism  involving 
"judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.  It  has 
become  the  target  of  both  popular  and  academic  criticism  that 
alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 
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a.  A  tendency  by  the  judiciary  toward  problem- solution 
rather  than  grievance-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  imposition  of  far-reaching 
orders  extending  to  broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative 
duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 

It  is  my  vmderstanding  that  the  role  o£  a  federal  judge 
Is  to  resolve  the  dispute  presented  by  the  parties  in  the 
litigation  in  a  particular  case.  Thus,  the  primary  role 
of  the  federal  court  la  to  provide  resolution  of  the 
dispute  presented  within  the  Rule  of  Law. 

In  noinnal  litigation,  the  resolution  provided  by  the 

court  ordinarily  applies  to  the  individuals  before  the 

court.   It  is  the  job  of  the  judge  to  insure  that  the 

parties  receive  fair,  prosit  and  just  resolution  of  the 
issues  presented  under  the  Rule  of  Law. 

A  trial  court  is  bound  by  the  rules  set  forth  by  the 
Constitution,  statutes  and  interpretations  of  those  rules 
by  the  Supreme  Court  and   the  Court  of  Appeals. 

The  judiciary  is  not  the  branch  of  government  best  suited 
to  administer  projects. 
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Questions  and  Answers 


RESPOHSE   or   IV2Uf  L.R.    iJSKEZiLE  TO   SEIOITOK  ASRAEMI'S   QUBSTlcarS 

QTmsTioy 

You  made  the  following  Btatement  in  a  speech  entitled  "Assessing 
the  Impact  of  Mandatory  Sentencing  on  Judicial  Disoretion" : 

The  sencencing  Commission,  U.S.  Justice  Department,  and 
Congress  are  attenpting  to  improve  upon  the  guidelines,  and 
consider  modifications  as  further  research  and  practical 
experiences  are  developed,  particularly  in  areas  of  mandatory 
mininoims  such  as  the  100:1  ratio  and  departure  standards. 

1.  At  the  time  of  the  speech,  what  did  you  have  in  mind  regarding 
any  "in5)rovemantB*  or  "modifications"  to  the  guidelines  in  the 
areas  of  mandatory  minimums,  the  loo-i  ratio,  and/ or  departure 
standards?  '  • 

2.  Do  you  currently  have  any  suggestions  in  these  ar«as?  If  so, 
please  describe  them. 

MMWKR 

In  my  address,  I  adopted  the  view  that  the  guidelines  are  "tough, 
but  fair' .  i  attempted  to  highlight  In  general  rerms  the  efforts 
by  Congress  to  direct  the  Sentencing  Commission  to  issue  a  report 
and  recommendation  "regarding  changes  to  the  statutes  and 
sentencing  guidelines  for  the  unlawful  manufacture,  importing, 
exporting,  and  trafficking  o£  cocaine*.  I  believe  the  Commission's 
response  to  the  directive  from  Congress  came  after  consultation 
with  law  enforcement  and  substance  abuse  eaepercs.  Relative  to 
departure  standards,  I  wanted  the  audience  to  know  that,  as  with 
cocaine  related  issues,  the  Sentencing  Commission  eonclnuously 
reviews  sentencing  policy,  addresses  issues  raised  by  Congress, 
con^iles  data,  and  submics  reports  and  recommendationE  to  Congress 
in  an  effort  to  achieve  predictable,  consistent,  and  rational 
sentence  criteria. 

As  for  suggestions,  I  commend  the  ongoing  efforts  of  Congress  to 
address  complex  sentencing  issues.  Specifically,  because  of  its 
widespread  use  and  relatively  lower  price.  crac)(  cocaine  presents 
a  more  Inmediate  and  serious  problem  for  our  communities  than 
powder  cocaine.  I  therefore  understand  the  rationale  that  treats 
a  more  dangerous  substance  differently  from  other  substances - 
However,  I  defer  to  Congress  and  its  policy-maXing  authority  to 
decide  how  such  differences  should  in^acc  a  criminal  sentence. 
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RESFOHSE   OF   XV3U7   Xi.K.    LEUBLZiE   TO   SENXTOR   TKfJXMOVD' 3   QUESTIOETS 


orresjioy 

1.  Judge  iiemelle,  in  our  tripartite  eystem  of  govetnmaat.  the 
Congreee,  imder  the  Coastitution,  riak«.g  the  law.  The  Preeident,  as 
the  Chief  Executive,  enforcee  the  law.  The  judiciary  JncerprBta 
the  law.  It  appeairs  that  eome  judges  seem  to  think  they  have  the 
authority  to  loaJce  law.  What  is  your  opinion  of  my  interpretation 
of  our  Federal  system  of  govemmanc? 

AWSWEK 

I  agree  with  your  intetpretatioa  of  our  tripartite  system  o£ 
government  and  the  distinct  and  separate  powers  that  each  branch  of 
government  possesses. 

2.  Judge  Ziemelle,  as  you  Icnow,  the  sentencing  of  criminal 
defendants  in  Federal  court  is  conducted  under  the  Federal 
Sentencing  Guidelines .  Some  argue  that  the  Guidelines  do  not 
provide  enough  flexibility  for  the  sentencing  judge,  while  others 
sv^port  the  Guidelines.  what  is  youz  view  o£  the  Federal 
Sentencing  Guidelines  and  their  application? 

MTSWKy 

I  believe  the  Federal  Sentencing  Guidelines  address  concerns  about 
consistency  and  predictability  in  sentencing.  As  a  sitting  United 
States  Magistrate  Judge,  I  have  sworn  to  uphold  the  law  and  have 
already  applied  the  guidelines  in  the  aeatenciag  of  misdemeanor 
offenders . 


QTOSMQg 

3.  Judge  Iiemelle,  do  you  have  any  personal  objections  to  the 
death  penalty  that  would  cause  you  to  be  reluctant  to  impose  or 
uphold  a  death  sentence  in  a  criminal  case? 
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I  have  no  perBonal  objeetlonB  chat  would  cause  me  to  be  reluctant 
to  iTSpose  or  uphold  a  death  sentence. 


4.  Judge  Lemelle,  there  has  been  nruch  controversy  about  judges 
overturning  the  will  of  the  people  chrough  voter  inltiativee  in 
California,  such  as  proposition  2 09.  Should  judges  show  deference 
to  the  voters  when  reviewing  the  Constitutionality  of  voter 
initiatives? 

Voter  initiatives,  like  enactments  o£  the  legislative  asseubly, 
should  be  presumed  constitutional  and  in  considering  attacks  upon 
such  laws,  judges  nmst  proceed  with  extreme  caution. 


■9?Bg3gICT 

s.  Judge  Lemelle,  we  frequently  hear  the  argument  that  the  courts 
act  in  response  to  various  social  problems  because  the  legislature 
has  failed  to  act.  nhat  is  your  view  of  courts  acting  in  this 
manner? 

XBTsmnt 

Under  our  constitutional  form  of  government,  as  pointed  out  in 
queohion  1  above,  the  judicial  branch  ?|»tteprp7-g;te  the  law.  It  does 
not  make  or  enforce  the  law.  Judges  must  therefore  defer  to  the 
legislative  branch  to  make  the  law  and  defer  to  the  executive 
branch  to  enforce  the  law.  It  would  be  inappropriate  for  a  judge 
to  allow  his  or  her  own  personal  views  on  what  the  law  should  be  to 
determine  the  outcome  of  a  case. 


2  o£  2 
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RESPOarSE   OF   XV3Ur  L.K.    LBMBLLE   TO   SEH&TOR  eS&SSLET'S   QOESTZOSB 


onESTlOH 

1.  At  a  Judicial  hearing  in  the  laat  Congreeee,  the  Chief  Judge  of 
the  Eastern  District  of  Louieiana  baetlfled  that  the  three 
vacancies  at  that  time  did  not  need  to  be  filled  because  there  was 
not  enough  work  to  do.  He  presented  statistical  data  backlog  up 
his  argument.  He  also  stated  that  he  had  canvassed  his  district 
and  the  majority  of  judges  agreed  with  bin. 

As  a  result,  the  Judicial  Conference  sent  a  guestionnaire  to 
the  district  to  determine  if  vacancies  needed  to  be  filled.  Also, 
in  the  meantime,  one  judgeship  was  terminated  by  Congress  axid  a  new 
one  was  created  for  the  middle  district. 

Recently,  we  have  been  told  that  the  earlier  statistics  used 
to  show  Che  vacancy  didn't  need  filling  were  wrong.  Uow,  all  of  a 
sudden  the  numbers  have  changed,  the  workload  has  suddenly 
increased,  and  so  the  judgeship  needs  ro  be  filled,  we  are  told. 

1.  Please  provide  the  committee  with  the  caseload  statistics 
previously  \ised  to  question  the  need  for  filling  a  vacancy  as  well 
as  the  new  statistics  now  used  to  argue  for  filling  the  vacancy. 

a.  Please  ea^lain  how  the  discrepancy  occurred,  and  vdiat  has 
changed  to  tnake  the  new  statistics  more  reliable. 


MfSWBK 

Whan  our  court  assessed  the  need  for  filling  three  O)  judgeship 
vacancies  in  1996,  our  Court  was  authorised  at  that  time  to  have 
thirceen  (13)  judgeehlpB.  According  to  the  Administrative  office's 
Chief  of  Analytical  Services,  David  Cook,  our  court's  199fi  weighted 
filings/ judgeship  was  342,  based  on  13  authorised  positions. 

since  then,  our  Court  lost  one  of  Its  authorised  judgeships.  We 
now  only  have  twelve  (12)  authorised  judgeships  and  two  (2) 
vacancies. 
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Ae  you  ksow,  our  Court  has  voted  recently  to  fill  the  tvna 
vacancies.  Hhila  not  privy  to  the  details  o£  the  an  bane  meeting 
of  the  Court,  I  am  aware  that  (1)  the  vote  was  unanimous  to  fill 
the  vacancies  and  (2)  recalculated  weighted  caseload  statistics  per 
authorized  judgeship  were  much  higher  because  instead  of  dividing 
the  total  XLURiber  of  weighted  caseload  filings  by  13  (the  old  number 
of  authorized  judgeships)  ,  the  division  was  based  on  our  current 
number  of  12  authorized  judgeships,  with  12  authorized  judgeships, 
our  weighted  fillngs/judgeship  is  374  for  1997  (See  enclosure  l 
attached)  .  With  11  judgeships,  that  number  would  be  397  per 
judgeship. 

Please  note  the  attached  communications  [Chief  Judge  Sear's  letter 
of  February  5,  1998;  Chief  of  the  Administrative  Office's 
Analytical  Services  office's  facsimile  o£  February  5,  1998  with 
Enclosure  1  -  the  weighted  filings  per  judgeship  for  our  district 
from  1994  to  1997  based  on  12  authorized  positions  as  well  as  "with 
one  fewer  judge'  (or  11  judgeships  instead  of  12)]  . 
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LAW  orrices 

BIRD,  MARELLA,  BOXER.  WOLPERT  &  MATZ 

ArRorCEsioMALcoiroKTion 


21ID  FLOOI 

lOS  AiaCELES.  CALlFOINtA 

March  30,  1998  a  howahd  matz 


Hon.  Orrin  G.  Hatch 

Chairmari  .       , 

Committee  On  the  Judiciary 

SR- 131  RusseU  Senate  Office  Building 

Washington.  DC.    20510-4402 

Dear  Chairman  Hatch: 

I  have  received  wnttcn  questions  from  Senators  Abraham  and  Thurmond,  to  which  I  am 
hereby  responding. 


Question. 

Your  1991  piece  called  "Lawyers  on  the  Attack"  opens  by  explaining  that  it  deals  with 
"a  disturbing  development  in  the  practice  of  criminal  law;  the  increasing  tendency  of  both  sides, 
especially  the  prosecution,  to  intertere  with  opposing  counsel's  representation  of  his  client  " 

All  ihe  examples  cited  in  the  article,  however,  are  criticisms  of  the  prosecution's  efforts 
in  that  direction.  Can  you  think  of  any  examples  where  defense  counsel  is  improperly 
inicrtenng  in  the  prosecution's  n:presentation  of  the  public?    Please  describe  them. 

Response.  ...  ■,     .-.^,. 

I  certainly  am  aware  ot  such  examples,  and  will  descnbe  some  of  them 

1.  Criminal    Mtvconciiict    Committed    In    An    Ostensible    Profcs.sional 

Knengcmcnt. 

Two  of  the  most  flagrant  forms  of  lawyer  misconduct  are  jury  tampering  and  subornation 
of  perjury.  These  acts  violate  v/arious  cnminal  laws,  including  18  U.S.C.  5  1503  and 
18  U.S.C.  §1622.  A  more  subtle  example  of  grave  professional  misconduct,  and  one  which  is 
sometimes  mnre  difficult  to  detect,  is  the  abuse  of  the  attorney-client  privilege  to  enable  the 
lawyer  to  counsel  or  participate  m  the  client's  criminal  conduct.  In  recent  years,  courts  have 
increasingly  begun  lo  apply  the  "cnme-fraud  exception"  to  the  attorney-client  privilege  lo 
overcome  such  abuses. 
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2.  ImBroper  Betrayal  Of  Counsel's  Dutv  To  HU  aient  In  Order 

To  Deprive  The  Government  Of  Key  Evidence. 

Some  defense  counsel  have  ongoing  relationships  with  criminal  ringleaders  or 
enterprises  that  pay  couasd's  fees  for  representing  undcriings  in  the  ciiminal  group. 
This  has  been  reported  to  occur  most  often  in  the  context  of  drug  conspiracies.  The 
lawyer's  real  allegiance  is  to  the  organization  or  che  individual  who  is  paying  him,  not 
to  the  client  to  whom  he  owes  a  duty.  When  that  is  the  case,  the  lawyer's  primary 
objective  is  to  prevent  the  government  from  obtaining  information  about  the  crinunal 
enterprise  or  its  leaders,  so  he  or  she  refuses  to  permit  the  ostensible  client  to  disclose 
information  (by  plea  agreement  or  otherwise)  that  would  assist  the  government  in 
prosecuting  the  most  culpable  criminals. 

I  provided  examples  of  this  misconduct  in  the  article  I  wrote,  at  page  22  (202), 
where  I  quoted  from  former  Attorney  General  Thomburgh's  memorandum. 

Such  condtjct  breaches  the  lawycr'i  dury  to  his  client  {e.g.,  California  Rule>>  ot 
Professional  Conduct  3-110  ("Failing  to  Act  Competently")  and  3  310  ("Avoiding  the 
Representation  of  Adverse  Interests").  Even  worse,  it  can  violate  several  federal 
cnminallaws.  such  as  18  U.S.C.  §  371  (conspiracy),  18  U.S.C  i  1622  (subornation  of 
perjury)  and  18  U.S.C.  5  1510  (obstruction  of  justice) 

3.  Trial-Related  Misconduct. 

Defense  counsel  have  been  luiown  to  resort  to  other  abuses  that  interfere  with  the 
prosecution's  presentation  of  evidence  at  trial.  For  example,  counsel  have  issued 
mtlammatory,  misleading  or  untrue  extrajudicial  statements  calculated  to  tamt  the  jury 
pool.  Other  counsel  have  displayed  contemptuous  conduct  toward  the  Coun,  in  an 
improper  effort  to  invite  error  or  prejudice  already-selected  jurors  Courts  can  and 
should  deal  {iimly  widi  such  misconduct. 

The  article  I  wrote  carefully  and  fairly  reviewed  then-recent  decisions  and 
developments  involving  only  rwo  issues  (ez  pane  communications  and  joint  defense 
agreements).  It  was  not  intended  to,  and  did  not,  conclude  that  the  conduct  ot 
prosecutors  generally  was  blameworthy.  I  fervently  believe  thai  on  balance  the  adversary 
system  has  functioned  very  well .  I  am  grateful  that  my  career  has  enabled  me  to  be  an 
advocate  in  many  different  capacides  —  as  a  civil  lawyer  and  cnminal  lawyer,  aa  a 
prosecutor  and  defense  counsel,  on  behalf  of  individuals  and  corporations,  as  counsel  for 
plaintiffs  and  defendants,  in  state  courts  and  fedemi  courts.  Of  all  these  gratifying 
rcsponsibilibes,  the  one  I  cherish  tho  most  is  my  service  as  an  Assistant  U.S.  Atlofney. 
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B.  Senator  Thurmond 

Question  1. 

'Mr.  Matz.  ixi  our  tripartite  system  of  sovemment,  the  Congress,  under 
the  Constiniuon.  makes  the  law.  The  President,  as  the  Chief  Executive,  enforces 
the  law.  The  judiciary  interprets  the  Law.  It  appears  that  some  judges  seem  to 
Ihink  they  have  the  authority  to  make  law.  What  is  your  opinion  of  my 
interpretation  of  our  Federal  system  of  government?" 

Response. 

1  ^groe  with  your  statement.  Perhaps  the  moat  imporcant  and  brilliant  prmciplc 
in  the  Consatudon  is  that  these  three  branches  of  our  government  have  separate  powers 
and  that  there  arc  limitations  on  each  of  them.  Judges,  in  particular,  may  not  usurp  the 
powers  of  the  other  branches  by  subsdtuting  their  own  policy  preferences  for  what 
Congress  clearly  established  in  enacting  legisladon. 

Ouextion  2. 

'Mr.  Matz,  as  you  know,  the  sentencing  of  critninal  defendants  in  Federal 
court  is  conducted  under  the  Federal  Sentencing  Guidelines.  Some  argue  that  the 
Guidelines  do  not  provide  enough  flexibUity  for  the  sentencing  judge,  while 
others  support  the  Guidelines .  What  is  your  view  of  the  Federal  Sentencing 
Guidelines  and  their  application?" 

Response. 

The  Federal  Sentencing  Guidelines  are  clearly  constitutionai.  They  are  a  salutary 
reflection  of  Congress'  collective  determination  as  to  the  appropriate  ranges  of 
punishment  for  otfcnses  and  offenders.  On  balance,  the  criminal  justice  system  has 
greatly  benefited  from  the  elimination  of  disparities  in  sentences.  If  confirmed  as  a 
judge,  1  would  apply  and  follow  the  Guidelines  scrupulously. 

Q'jMlJPn  3. 

'Mr.  Maiz,  do  you  have  any  personal  objections  to  the  death  penalcy  that 
would  cause  you  to  be  reluctant  lo  impose  or  uphold  a  death  sentence  in  a 

cnminai  case?" 
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Rwpflnse- 

X  have  no  personal  objections  to  the  death  penalty  and  would  impose  and  uphold 
a  capital  sentence  in  any  appropriate  case. 

Question  4. 

"Mr.  Matz,  there  has  been  much  controversy  about  judges  overturning  the 
will  of  the  people  through  voter  initiatives  in  California,  such  as  Proposition  209 
Should  judges  show  deference  to  the  voters  when  reviewing  the  Constirucionaiity 
of  vorer  initiatives?" 

Respons^. 

Judges  should  show  the  same  deference  to  voters'  expressions  ot  their  political 
views  in  initiatives  That  they  should  shuw  to  legislators'  determinations.  Just  as  statutes 
are  presumed  to  be  constitutional,  so,  too,  should  the  enactment  of  propositions  in 
statewide  uutiaiives  be  presumed  to  be  constitutional. 


Respectfully. 


A.  Howard  Matz^ 


AlIM:kc 

naniJ  m 
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RESPONSES  OF  GBORGE  CABAM  ST8BH  ITT  TO  QUBSTiailS 
FOR  FSDBSAL  DISTRICT  JTTDGE  HQHIBEES 


OUKSTIOHS  FROM  SBMKPOR  STROM  THORMOHD 

1.  Jiuige  Steeb,  xn  oux  tx'xpa.rti.t.e  sya'tem  of  govexnneii't ,  the 
Congress,  nndpr  the  ConstitMtJuaa.,  mf*"**  Ch«  law.  Tbe  Prasident. , 
as  the.  Chi.e£  Bscocu'bi.ve ,  «»iff«-»TTriea  the  law.  The  Judxclazy  ■  n'^yjTPrets 
the  law.  I't  appears  that  some  judges  ssem  to  thinfc  they  have  the 
au-thority  to  maka  law.  What:  Is  your  opinion  of  aty  Interpretation 
at   our  Federal  sys^en  of  govemiBent? 

I  agree  with  your  interpretation  of  our  Federal  System  o£ 
goveminent .  The  integrity  of  our  form  of  govenunant  depunde  on 
judgcc  maintaining  faithful  loyalty  to  thair  limited  role  49 
ereatod  by  the  Constitution.  A  judge  must  abstain  from  ruling 
where  a  legislator  should. 

Federal  Judges  are  not  directly  accountable  to  the  people 
through  the  ballot  box.  Therefore,  they  must  be  faithful  and 
tiercauntzible  to  the  law.  They  nnist  not  make  or  apply  any  policy 
not  fairly  found  in  the  Constitution  or  a  statute. 

Justice  Holmes  once  told  Judge  I<earned  Hand,  "My  job  is  not 
to  do  justice  but  to  apply  the  law.  "  In  my  experiehce  the  law 
gunerally  arrives  at  a  juet  result.  However,  it  must  do  so  through 
a  politically  neutral  process  of  apply].ng  existing  legal  principles 
and  policies  created  by  the  legislature. 

2.  Judge  St^eh,  as  you  know,  the  sentencing  of  criminal 
def  t-nrirtntg  in  Federal  court:  is  conducted  under  the  Federal 
Sentencing  Guidelines.  Satne  argne  tlurt  the  Guidelines  do  not 
provide  enough  flexibility  for  the  g'-n'*'***'^'* "i  judge,  while  others 
support;  the  Guidelines.  What  is  your  view  o£  the  Fcsderal 
Suntencing  Guidelines  and  their  application? 

It  is  well  settled  that  Congress  properly  determines  the 
sentencing  guidelines  to  be  applied  by  Federal  courtis.  Therefore, 
the  range  to  be  provided  in  those  guidelines  and  the  resulting 
flexibility  accorded  the  judge  are  also  issues  for  Congress  to 
decide. 

In  my  opinion,  consistency  and  predietabilit.y  are  important 

objcctivae  to  achieve  a  fair  and  affective  judicial  process. 

Sentencing  guidelincc  have  contributed  in  a  positive  way  to  these 
goals . 

Ati  a  State  Court  Judge,  t  have  found  our  guidelines  provide 
significant  assistance  and  comfort  in  making  sentencing  deeiclons. 
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l.f.  I  an  foz^iinafce  snough  t.o  be  confirmed,  X  expecC  'to  derive  t:he 
liame  benefX^s  from  the  Federal  guideline*. 

3.  Judge  Steeh,  do  you  have  any  pcrsonul  objections  to  ^he  death 
penalty  'tha't  would  canae  yon  to  ba  reluc^ast  to  Jjipose  or  uphold 
a  H«»Ti*h  san^enee  In  a  eriwiinal  case? 

Ho,  Senator,  I  do  not. 

t.  Judge  SCaeh,  tbare  has  been  much  con'trovexsy  about:  judges 
cTveftuxnxng  tJis  vxll  of  the  people  through  voter  Ini.'txaliives  in 
Calif omxa,  such  as  Proposition  209.  Should  judges  shov  deference 
to  the  voters  vhen  reviewing  the  Cons  ti  tut  ionauLity  of  voter 
initiatives  ? 

Voter  initiatives  deserve  the  same  presumption  of 
constitutionality  as  do  statutes  enacted  by  the  legislative  branch 
of  government.  It  is  important  that  judges  respect  the  legislative 
prerogatives  of  the  people  in  the  initiative  process  and  accord  duo 
deference  to  those  enactments.  The  initiative  process  is  a. 
fundamental  democratic  institution  in  our  government  and  the 
judiciary  must  be  loath  to  interfere  with  it  unless  absolutely 
necessary . 

5.  Judge  Steeh,  judges  must  often  weigh  the  rights  of  defendants 
against  the  interest  of  the  state  in  criminal  matters .  One  ezamplu 
of  this  is  when  a  defendant  claims  that  his  right  to  a  speedy  tridl 
has  bean  violated  becaoee  of  delays  in  bringing  his  case  to  trial . 
I  understand  that  you  were  reversed  in  two  cases.  People  of  the 
State  of  Migtij^qj«n  V  Michael  J.  gweno  and  People  of  the  Statn  of 
Michigan  v  Albin  Jaskiewieg .  After  you  dicmiBeed  the  defendants' 
charges  as  being  in  violation  of  their  rights  to  a  speedy  trial. 
How  do  you  weigh  'the  rights  of  defendants  against  the  interest  of 
the  s'tate  in  the  contcsct  of  speedy  triaJ.  motions? 

Senator,  your  question  recognizes  that  the  outcome  of  speedy 
trial  motions  often  rei^iras  a  balancing  of  the  interesta  of  the 
state  and  the  individual  defendant.  These  casns  were  decided  based 
upon  case  law  and  the  Michigan  statutes  involved.  Although  I  did 
not  find  any  significant  culpability  on  the  part  of  the  prosecution 
for  the  long  delays  in  either  case,  I  did  find  significant 
prejudice  to  each  defendant's  ability  to  defend  the  case.  For 
example,  Mr.  Jaskiewicz  had  suffered  serious  physical  and  mental 
deterioration  over  the  two  and  one-half  years  his  case  was  pending. 
At  age  70,  £  found  his  ability  to  defend  against  claims  from  'ten 
years  before  had  been  seriously  compromised  by  the  delay.  Thn 
Court  of  Appeals  disagreed  in  a  two  to  one  split  decision-  Thit; 
case  is  now  on  appeal  to  the  Supreme  Couzrt  of  Michigan .  In  Mr . 
/.weng's  case,  he  pled  guilty  to  a  reduced  charge  offered  by  the 
prosecutor  so  that  no  further  appeals  ware  pursued.  In  each  case, 
the  Court  must  seek  to  apply  neutral  principl««  of  law  withour 
injecting  personal  philosophy  or  bias  into  the  reasoning  procccc . 
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RBPLY  TO  anSSTXONS  OF  SKMATOR  THDSMOND 
by  Axehur  Tanow 

1.  Mr.  Tamow,  in  our  tripartita  syotem  a£  govenuoent,  the 
Congress,  under  ttie  Constitueion,  makaa  tha  law.  The  President,  as 
the  Cbie£  Exeoutive.  anforgan  the  law.  The  judiciary  InteT-preta 
the  law.  Ic  appears  that  some  judges  seen  to  think  chey  hava  the 
authority  to  make  law.  What  is  your  opinion  of  my  interpretation 
of  our  Federal  ayatam  of  government? 

I  agree  with  your  interpretation  of  the  Federal  system.  We 
have  a  government  of  divided  responsibility. 

2.  Mr.  Tarnow,  as  you  know,  the  sentencing  of  criminal  defendants 
in  Federal  court  is  conducted  under  the  Federal  Sentencing 
Guidelines.  Some  argue  that  the  Quidelines  do  not  provide  enough 
flexibility  for  the  sentencing  judge,  while  others  support  the 
Guidelines.  What  is  your  view  of  the  Federal  Sentencing  Guideline 
and  their  application? 

The  guidelines  have  been  successful  in  achieving  their  aim  of 
decreasing  the  dispcurity  of  sentences  for  persons  similarly 
situated  convicced  of  the  same  crime. 

3.  Mr-  Tamow,  do  you  have  any  personal  objections  to  the  death 
penalty  that  would  cause  you  be  co  be  reluctant  to  impose  or  uphold 
a  death  sentence  in  a  criminal  ease? 

No,  I  do  not  have  any  objection. 

4.  Mr.  Tamow,  there  has  been  much  controvaray  about  judges 
overturning  the  will  of  the  people  through  voter  initiatives  in 
California,  such  as  proposition  209.  Should  judges  show  deference 
to   the  voters  when   reviewing   the   Constitutionality  of   vocer 

initiacivea? 

Yes.  The  standard  of  judicial  review  of  a  citizen  initiacxvo 
is  the  same  presumption  of  constitutionality  as  a  legislative  acc . 
The  judge  should  show  defemce  to  the  voters. 

5.  Mr.  Tamow,  X  understand  thac  your  oriaiiaal  practice  is 
primarily  devoted  to  criminal  defense  work,  and  you  often  handle 
prisoner  appeals.  Can  you  assure  us  that  if  aonfinned  you  could 
transfer  from  your  current  adveoaey  role  to  being  an  abjective 
judge  that  weighs  the  rights  of  the  defendants,  the  Govammenc.  and 
victims?   Please  explain. 

Yes  I  would  consider  the  righto  of  all  the  parties  in  all 
cases.  I  will  listen  to  the  arguments  of  both  sides  carefully  .and 
respectfully    I  will  apply  the  law  appropriate  to  the  issue 
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Reply  to  Quescions  of  Senator  Thurmond 
By  Arthur  J   Tarnow 
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6.  Mr-  Tamow,  let  me  aak  youz'  opinion  oC  Federal  ftule  of  Civil 
Procedure  11.  Aa  you  are  aware,  tills  rule  permics  Pedera.1  judges 
CO  isipoae  aanctions  against  attorneys  for  unwarranted  claiaa  or 
repreeentatlona  aade  in  their  pleadings .  Sesae  say  this  rule  xa  on. 
IsportasC  tool  for  judges,  while  others  believe  It  diocouragca 
liciganta  from  teacing  the  boundarlaa  of  existing  law.  What  la 
your  opdLnion  of  Rule  11? 

Rule  II  is  an  imporcanc  tool  for  use  in  the  appropriaCe  case 
It  would  be  appropriate  rn  a  frivolous  caae. 

7.  Mr.  Tamow,  what  ia  your  view  of  aaadatory  BLLnlmum  sentencao, 
and  would  you  have  any  reluctance  to  inipoee  thein  aa  a  Federal 
judge? 

Mandatory  minimum  sentences  have  been  eetciblished  by  Congress. 
As  a  ^udge  it  would  be  my  duty  to  impose  them.  I  would  have  no 
reluctance . 

8.  Mr.  Tarnow,  have  you  had  any  experience  with  the  Priaon 
Litigation  Reform  Act?   If  ao,  please  describe. 

I  have  no  direct  experience  with  the  Priaon  Litigation  Retorm 
Act  .  It  ia  my  understanding  the  Sixth  Circuit  has  upheld  its 
Const icutionality . 

9.  Mr.  Tamow,  there  has  been  eontroveray  about  the  Priaon 
Litigation  Reform  Act.  Specifically,  there  la  a  eontroveray  about 
on  whom  the  burden  to  prove  a  constitutional  rlghta  violation 
ahould  reat.  with  the  priaonar  or  the  priaon  of ficiala .  What  ia 
your   underatandlng  about  an  whom  thla  legal  burden  reata? 

I  have  not  worked  directly  with  this  statute.  I  would  presume 
it  connr  itutional  as  it  has  been  held  by  several  circuits, 
including  the  Sixth  Circuit .  I  would  apply  general  principles  of 
statutory  interpretation.  Firot.  there  is  the  presumption  of  the 
constitutionality  of  a  statute.  Then  I  would  looJc  to  the  statute 
and  CongreBBional  intent  as  well  aa  the  Sixth  Circuit 
interpretation.  The  burden  would  be  on  the  plaintiff  as  set  forth 
m  the  statute 
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RSPLY  TO  SSNATOa  ABRAHAM'S  OTTESTIOBIS 
by  Areliur  J.  Tamew 


1.  Back  in  1972.  you  were  Invlcad  Co  ce8Cl£y  along  with  a 
colleague  in  die  Appellate  Da  fender' a  0£fice  by  tbe  naae  ot  ttr. 
Maubard  on  aeeeuat  of  a  brief  tba  two  of  you  had  filed  challenging 
eoadxtione  in  ehe  wenan' a  prisea  aa  violating  che  equal  protection 
clauaa . 

Pleaee  deacribe  that  brief,  and  please  eaasBant  on  Mr.  Nauhard' 8 
account  of  the  Import  of  that  brief  that  he  gave  in  the  couz-se  of 
his  teatlaony. 

The  brief  filed  by  the  Appellate  Defender  Office  on  behalf  of 
Myra  Andrea  in  the  Michigan  Supreme  Court  in  support  of  an 
application  for  leave  to  appeal  raised  the  procedural  question  of 
whether  or  not  there  could  be  judicial  review  by  the  appellate 
courts  of  a  sentence  imposed.  Appellate  review  of  sentencing  was 
not  generally  available  in  Michigan  at  the  time.  It  has  been 
implemented  after  this  case.   (Issues  II -VZ). 

The  equal  protection  claim  in  support  of  Ms.  Andrea  was  Che 
disparate  treatment  received  by  women  committed  to  prison  for  a 
felony.  That  claim  was  based  both  on  the  federal  and  state 
constitutions.  It  was  raised  as  the  substantive  error  in  che 
sentence  imposed  by  the  trial  judge.  It  was  raised  in  front  of  che: 
trial  judge  who  imposed  the  sentence  as  part  of  the  direct  review 
of  chat  judge's  sentence.    (Issue  I) . 

I  do  not  agree  with  Che  description  of  the  brief  contained  i.n 
Mr.  Neuhard' 3  testimony  (1972  Hearing  49-50)  concerning  the  need 
for  prisons.  It  does  not  reflect  the  point  of  the  brief  or  my 
thinking  then  or  now . 

2 .  If  the  legislature  cones  to  a  different  judgment  from  yoxicu  on 
exactly  where  to  draw  the  line  about  who  should  be  Incarcer-ated  and 
for  how  long,  would  you  have  any  trorible  following  Congraoalonal 
dlrectlvea  on  these  iaauea  aa  a  federal  judge? 

I  would  not  have  any  difficulty  in  following  the  congressional 
directives . 

3 .  If  the  Sentencing  Comnlanion'  a  judgment  on  these  mattora  is 
different  froa  your  own.  as  a  federal  judge  would  you  have  any 
trouble  following  the  Sentencing  Guidelines  it  has  prcnulgated? 

No.    I  would  follow  che  Sentencing  Guidelines. 

4.  Aa  a  federal  judge,  do  you  Chink  you  would  have  any  trouble 
applying  the  Prison  Liclgation  Reform  Act  according  to  its  terms? 

I  would  follow  the  Prison  Litigacion  Reform  Act  accordinq  Co 
1C3  terms . 
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5.  Aa  a  federal  judge,  do  you  khi.xik  you  would  have  any  trouble 
applying  the  habeas  raforma  paaaed  in  19  9S  according  to  thexr 
terse? 

I  would  follow  the  habeas  act  with  the  1996  reforms  according 
CO  their  termB . 

6 .  Given  ehac  In  criminal  eases  your  experience  hae  been  entirely 
on  Che  defense  aide,  how  will  you  go  about  maJcing  a\ire  that  you  are 
giving  prosecution  arguaent  full  consideration? 

I  will  listen  to  the  legal  arguments  of  Che  prosecutor  and  the 
defense  attorney  carefully.  I  will  apply  the  law  to  reach  rhe 
result  appropriate  to  the  issue. 

Note.  I  have  not  only  taught  law  students  and  defense 
acromeya,  but  have  also  addressed  prosecutors  on  developments  in 
Che  law.  Many  of  my  former  students  have  become  assistant 
prosecutors . 


NOMINATIONS  OF  WILLIAM  A.  FLETCHER, 
CHESTER  J.  STRAUB  (U.S.  CIRCUIT 
JUDGES);  WILLIAM  P.  DIMITROULEAS  AND 
STEPHAN  P.  MICKLE  (U.S.  DISTRICT 
JUDGES) 


WEDNESDAY,  APRIL  29,  1998 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  2:06  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Mike  DeWine,  pre- 
siding. 
Also  present:  Senator  Feinstein. 

OPENING  STATEMENT  OF  HON.  MIKE  DeWINE,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  OHIO 

Senator  DeWine.  Good  afternoon.  We  will  begin  the  hearing  with 
our  first  panel.  This  is  a  Judiciary  Committee  meeting  on  judicial 
nominations.  We  have  four  nominations  in  front  of  the  committee 
today:  William  Fletcher,  of  California,  nominated  to  be  U.S.  circuit 
judge  for  the  Ninth  Circuit;  Chester  J.  Straub,  of  New  York,  to  be 
U.S.  circuit  judge  for  the  Second  Circuit;  William  P.  Dimitrouleas, 
of  Florida,  to  be  U.S.  district  judge  for  the  Southern  District  of 
Florida;  and  Judge  Stephan  P.  Mickle,  of  Florida,  to  be  U.S.  district 
judge  for  the  Northern  District  of  Florida. 

Senator  Moynihan,  we  will  start  with  you. 

STATEMENT  OF  HON.  DANIEL  PATRICK  MOYNIHAN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  YORK 

Senator  MOYNIHAN.  Well,  thank  you,  Mr.  Chairman.  And  I  have 
with  me  my  dear  friends  and  colleagues.  Chairman  Gilman,  from 
the  House  and  Senator  D'Amato.  We  are  here  on  behalf  of  Chester 
Straub.  Chester  Straub  and  Representative  Gilman  entered  the 
New  York  State  Assembly  as  colleagues  together  in  1974. 

This  is  a  great  honor  for  us,  and  a  pleasure  particularly  for  me. 
Chester  Straub  is  one  of  the  most  distinguished  members  of  the 
New  York  Bar  and  has  been  recognized  as  such  for  many,  many 
years.  He  has  been  for  22  years  chairman  of  the  Judicial  Selection 
Committee  which  I  established  upon  arriving  here,  just  as  Senator 
D'Amato  has  established  one.  He  was  also  chairman  of  the  Judicial 
Selection  Committee  for  Governor  Cuomo  for  many  years. 

He  was  a  member  of  the  assembly  of  New  York  State  and  a  New 
York  State  senator.  He  has  been  active  in  civic  causes  of  a  great 
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range.  I  won't  burden  you  more  than  to  report  he  was  on  the  Car- 
dinal's Committee  for  the  Laity  for  Catholic  Charities  of  the  Arch- 
diocese of  New  York,  which  is  a  very  prominent  and  important  po- 
sition. 

He  is  a  former  first  lieutenant  in  the  U.S.  Army  Intelligence 
Corps  and  a  graduate  of  the  University  of  Virginia.  I  commend  him 
with  the  utmost  confidence  to  this  honorable  committee. 

Senator  DeWine.  Chairman  Oilman. 

STATEMENT  OF  HON.  BENJAMIN  A.  OILMAN,  A  REPRESENTA- 
TIVE IN  CONORESS  FROM  THE  STATE  OF  NEW  YORK 

Representative  Oilman.  Thank  you,  Mr.  Chairman,  Senator 
Feinstein.  It  is  a  pleasure  to  be  able  to  appear  before  the  Senate 
Judiciary  Committee  along  with  my  distinguished  Senators  from 
New  York:  the  senior  Senator,  Senator  Moynihan,  and  the  junior 
Senator,  Senator  D'Amato.  And  it  is  my  honor  and  privilege  to  be 
able  to  be  here  on  this  occasion  on  which  you  are  considering  Ches- 
ter J.  Straub,  nominee  for  the  U.S.  Court  of  Appeals  for  Second 
Circuit  of  New  York. 

Through  my  own  experience  of  having  worked  closely  with  Mr. 
Straub  as  a  colleague  in  the  New  York  State  Assembly,  I  have 
come  to  know  him  as  a  dedicated,  hard-working  public  servant  and 
an  excellent  legislator,  capable  of  organizing  his  own  legislative  ini- 
tiatives in  a  very  proficient  manner  and  of  expressing  those  initia- 
tives in  a  clear  and  concise  manner. 

Through  his  6-year  tenure  in  the  State  assembly,  he  served  as 
the  chairman  of  the  Democratic  Policy  Committee,  a  member  of  the 
judiciary,  ways  and  means,  and  ethics  and  guidance  committees  in 
the  State  legislature.  He  has  also  served  as  a  member  of  the  New 
York  State  Senate  and  as  a  special  master  assistant  to  the  New 
York  State  Supreme  Court  and  as  a  member  of  Oovemor  Cuomo's 
statewide  judicial  screening  committee. 

Currently,  he  serves  as  both  a  mediator  and  as  a  neutral  evalua- 
tor  for  the  U.S.  District  Court  of  New  York  and  as  a  member  of 
Senator  Moynihan's  judicial  selection  committee,  as  the  good  Sen- 
ator pointed  out. 

As  a  litigation  lawyer  specializing  in  regulatory  agencies  and 
governmental  affairs,  Mr.  Straub  gained  admittance  to  the  New 
York  State  Bar  Association  in  1962  and  has  argued  cases  before 
the  U.S.  Supreme  Court  and  various  other  Federsd  courts  across 
our  Nation. 

He  has  also  been  a  partner  in  New  York  City's  renowned  firm 
Willkie,  Farr  and  Oallagher  since  1971  and  was  an  associate  with 
that  firm  from  1963  to  1972  and  has  made  an  ongoing  contribution 
to  the  people  of  New  York,  and  I  am  certain  the  high  levels  of  suc- 
cess which  he  achieved  throughout  his  public  service  career  will 
continue  to  yield  substantial  rewards  in  all  of  his  future  endeavors. 

Once  again,  it  is  my  privilege  to  be  here  with  Chester  Straub  and 
with  our  good  Senators  from  New  York. 

Senator  DeWine.  Chairman  Oilman,  thank  you  very  much. 

Senator  D'Amato. 
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STATEMENT  OF  HON.  ALFONSE  D'AMATO,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  YORK 

Senator  D'Amato.  Mr.  Chairman,  Senator  Feinstein,  let  me  ask 
that  my  statement  be  placed  in  the  record  as  if  read  in  its  entirety. 

Senator  DE^VINE.  It  will  be  made  a  part  of  the  record. 

Senator  D'Amato.  I  will  simply  echo  the  sentiments  expressed  so 
eloquently  by  the  senior  Senator  from  New  York  and  my  distin- 
guished friend  and  colleague,  Congressman  Oilman,  chairman  of 
the  Foreign  Relations  Committee,  who  has  had  the  opportunity  to 
work  with  Chester  Straub  personally  as  a  legislator,  and  one  of  the 
most  gifted  and  talented  legislators. 

To  bring  to  the  court  the  experience  not  only  in  legislation  but 
in  terms  of  legal  practice  as  an  outstanding  practitioner  of  the  law, 
Chester  Straub  will  add  to  the  very  strong  bench  that  we  do  have 
in  the  Federal  court  and  the  Second  Circuit  in  particular.  So  I  am 
very  pleased  to  make  that  recommendation  and  also  to  point  with 
a  great  deal  of  pride,  as  Senator  Moynihan  has  mentioned,  to  the 
fact  that  he  has  done  a  tremendous  job  as  chairman  of  the  judicial 
screening  committee,  and  that  is  a  committee  both  Senator  Moy- 
nihan and  I  take  great  pride  in,  because,  as  you  know,  we  are,  I 
think,  the  only  State  where  we  share  the  nominations  regardless 
of  who  is  the  President.  We  have  worked  out  an  agreement  now 
that  carries  into — we  have  been  doing  this  for  18  years.  And  so  our 
committees,  we  value  the  opinion  and  the  leadership  of  each  other's 
committee,  and  we  work  very,  very  closely.  And  I  have  had  that  op- 
portunity to  observe  Chester  Straub  and  the  committee  in  the  work 
that  he  has  done  for  this  country,  for  Senator  Moynihan,  in  putting 
for  the  caliber  of  nominees  that  we  have  come  forth  with. 

So  I  am  tremendously  pleased  to  be  able  to  second  this  nomina- 
tion on  behalf  of  our  State,  or  third  it,  and  I  certainly  recommend 
him  to  this  committee. 

[The  prepared  statement  of  Senator  D'Amato  follows:] 

Prepared  Statement  of  Senator  Alfonse  D'Amato 

I  am  pleased  to  join  with  my  colleague  Senator  Moynihan  to  introduce  Mr.  Ches- 
ter Straub  who  has  been  nominated  by  the  President  to  be  United  States  Circuit 
Judge  for  the  Second  Circuit. 

Before  I  mention  his  exceptional  qualifications  for  this  position,  I  would  like  to 
take  a  moment  and  recognize  his  family  members  who  are  able  to  join  him  today — 
his  wife,  Patricia,  and  one  of  their  four  sons,  Chester  Straub,  Jr.  Mr.  and  Mrs. 
Straub  should  be  very  proud  of  their  children,  all  of  whom  are  distinguished  profes- 
sionals in  their  own  right.  [Chester,  37,  is  Deputy  Assistant  Secretary  at  the  De- 
partment of  Commerce;  Michael,  32,  is  a  lawyer  in  Vermont;  Christopher,  31,  is  a 
public  finance  associate  in  New  York  City;  and  Robert,  28,  is  a  2nd  year  resident 
at  a  major  New  York  City  hospital.] 

After  earning  his  undergraduate  degree  at  St.  Peter's  College  in  New  Jersey, 
Chester  Straub  earned  an  academic  scholarship  to  the  University  of  Virginia  School 
of  Law  where  he  received  his  law  degree.  He  entered  the  U.S.  Army,  Military  Intel- 
ligence School,  rising  to  the  status  of  First  Lieutenant  before  he  left  to  become  a 
private  practitioner  in  1963. 

Mr.  Straub  joined  the  prestigious  law  firm  of  Wilkie  Farr  &  Gallagher  as  an  Asso- 
ciate and  within  8  years,  became  a  partner  at  the  firm.  He  has  stayed  with  the  firm 
for  thirty-five  years  and  has  engaged  primarily  in  general  litigation  practice  with 
some  work  in  trusts  and  estates,  governmental  affairs  and  public  finance. 

Mr.  Straub  also  served  several  New  York  communities,  representing  them  in  the 
State  Legislature.  He  was  elected  to  the  State  Assembly  from  1967  to  1972  and  then 
the  State  Senate  from  1973  to  1975.  While  a  public  official,  he  often  provided  legal 
advice,  on  a  pro  bono  basis,  to  individuals  and  not-for-profit  community  groups  in- 
volving housing,  social  security  and  veterans'  benefits,  among  others. 
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Despite  constraints  on  his  time,  Mr.  Straub  continued  to  serve  his  community.  He 
has  served  on  the  Board  of  North  Brooklyn  Legal  Services  and  as  an  Advocate  for 
the  Lexington  Council  Knights  of  Columbus.  He  has  offered  his  expert  legal  knowl- 
edge and  time  to  numerous  groups  and  children-in-need  throughout  his  career.  He 
is  currently  a  Trustee  at  the  Lenox  Hill  Hospital  in  New  York  City  and  is  Chairman 
of  their  Medical  Education  Committee,  while  also  acting  as  trustee  of  the  Joseph 
Collins  Foundation  which  awards  merit  scholarships  to  medical  school  students  in 
need. 

Mr.  Straub's  extensive  experience  with  government  and  his  in-depth  knowledge 
of  the  law  makes  him  a  very  well  qualified  candidate  to  sit  on  the  Second  Circuit. 
His  experience  as  a  Legislator  should  be  an  asset  in  his  capacity  as  federal  circuit 
judge  to  appreciate  the  intent  and  capacity  of  the  laws  as  they  are  written. 

I  look  forward  to  the  Committee's  swift  approval  of  his  nomination  and  to  his  dis- 
tinguished service  on  the  bench. 

Senator  DeWine.  Well,  we  appreciate  your  testimony,  all  three 
of  you,  very  much.  And  at  this  point,  we  would  ask  Senator  Mack 
and  Senator  Graham  to  join  us. 

Senator  MOYNIHAN.  Thank  you,  Mr.  Chairman.  Thank  you,  Sen- 
ator Feinstein. 

Senator  DeWine.  Thank  you. 

Senator  Graham. 

STATEMENT  OF  HON.  BOB  GRAHAM,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  FLORHDA 

Senator  Graham.  Senator  DeWine,  Senator  Leahy,  thank  you 
very  much  for  your  courtesy  in  affording  us  this  tremendous  honor 
to  introduce  Stephan  Mickle  and  William  Dimitrouleas  for  your 
consideration  as  the  next  two  Federal  district  judges  for  Florida, 
for  the  Northern  and  the  Southern  Judicial  Districts,  respectively. 

I  would  like  to  take  this  opportunity  also  to  welcome  the  families 
of  these  two  judicial  nominees:  their  wives,  Evelyn  Mickle  and  Nat- 
alie Dimitrouleas;  and  their  children  who  join  us  here  today.  We 
also  have  some  parents,  uncles,  aunts,  and  other  members  of  the 
family.  If  I  could  ask  if  they  would  stand  and  be  recognized. 

Senator  DeWine.  We  welcome  all  of  you.  Thank  you. 

Senator  Graham.  Senator  DeWine,  I  also  want  to  thank  my  good 
friend  and  fellow  Floridian,  Senator  Mack,  for  his  tireless  efforts  on 
behalf  of  these  nominations  and  others  which  this  committee  has 
approved  and  his  participation  here  today.  We  were  pleased  to  hear 
of  the  high  level  of  cooperation  that  exists  in  New  York  State,  but 
I  would  offer  Florida  as  a  match  to  New  York  State.  We  have  used 
a  very  similar  process  for  the  review  and  recommendation  of  judi- 
cial candidates,  and  many  of  the  people  who  have  served  on  Sen- 
ator Mack's  committee  serve  on  my  committee.  And  it  has  been  a 
very  compatible  and  bipartisan  process  to  do  our  duty  of  rec- 
ommending to  the  President  and  then  to  the  U.S.  Senate  people  of 
the  highest  qualities  to  serve  as  members  of  the  Federal  judiciary. 

I  am  pleased  to  say  that  the  two  individuals  who  are  with  us 
today  meet  this  standard  of  excellence. 

Mr.  Chairman,  Senator  Feinstein,  I  have  a  full  statement  which 
I  would  like  to  ask  be  submitted  for  the  record. 

Senator  DeWine.  It  will  be  made  a  part  of  the  record.  Senator. 

Senator  Graham.  But  let  me  briefly  detail  why  these  two  Florid- 
ians  are  so  deserving  of  your  support. 

Stephan  Mickle's  name  has  long  been  associated  with  outstand- 
ing legal  and  public  service.  I  had  the  opportunity  as  Governor  in 
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1979  to  appoint  Judge  Mickle  as  an  Alachua  County  judge.  Since 
then,  he  has  progressed  up  the  judicial  ladder  of  service.  In  1985, 
he  was  elevated  to  the  circuit  court  where  he  heard  cases  from  six 
north  Florida  counties.  In  1993,  he  was  appointed  to  Florida's  First 
District  Court  of  Appeals.  At  every  level,  Judge  Mickle  has  won  the 
deep  admiration  and  respect  of  his  fellow  judges,  lawyers,  citizens, 
and  those  who  have  worked  with  him. 

Mr.  Chairman,  like  Stephan  Mickle,  William  Dimitrouleas  is  one 
of  the  most  distinguished  members  of  Florida's  legal  and  judicial 
communities.  He  hails  from  Broward  County,  which  is  one  of  the 
fastest  growing  and  most  diverse  areas  in  our  State. 

Judge  Dimitrouleas  has  dedicated  his  life  to  the  service  of  Florid- 
ians.  For  the  past  22  years,  he  has  served  as  a  public  defender,  as 
an  assistant  State  attorney,  and  as  a  judge. 

He  has  received  outstanding  commendations  in  each  of  these 
areas  of  service.  I  have  no  doubt  that  the  pattern  of  distinction 
which  these  two  men  have  demonstrated  throughout  their  profes- 
sional and  personal  careers  will  continue  if  they  are  invested  as 
Federal  district  judges,  an  investiture  which  I  hope  will  occur  at 
the  earliest  possible  date. 

Thank  you. 

[The  prepared  statement  of  Senator  Graham  follows:] 

Prepared  Statement  of  Senator  Bob  Graham 

Senator  DeWine,  Senator  Leahy,  members  of  the  Judiciary  Committee,  it  is  a  tre- 
mendous honor  to  introduce  Stephan  Mickle  and  Wilham  Dimitrouleas  for  your  con- 
sideration as  the  next  judges  in  Florida's  Northern  and  Southern  Judicial  Districts. 

Before  I  begin,  I  want  to  welcome  both  judges  and  their  families  to  Washington. 
I  had  the  privilege  of  meeting  with  all  of  them  earlier  today. 

Mr.  Chairman,  Judges  Mickles  and  Dimitrovdeas  have  primarily  earned  this  nom- 
ination through  their  diligent  service  and  distinguished  legal  and  judicial  records. 
But  I  think  that  one  of  the  best  measures  of  accomplishment  in  any  individual's  Ufe 
is  his  or  her  family.  And  in  this  case,  both  judges  have  been  very  successful.  In  addi- 
tion to  their  spouses  EveljTi  and  Natalie,  I'd  like  to  thank  the  Mickle  and 
Dimitrouleas  children  for  being  here  today  to  honor  their  fathers. 

I  also  want  to  thank  my  good  friend  and  fellow  Floridian  Connie  Mack  for  his  tire- 
less efforts  on  behalf  of  these  nominations  and  his  presence  here  today. 

Mr.  Chairman,  perhaps  our  most  critical  responsibility  as  a  legislative  body  is  the 
review  of  those  individuals  who  are  selected  to  serve  at  aU  levels  of  our  federal  court 
system.  It  is  vital  that  these  appointments  command  our  closest  attention  and  scru- 
tiny, and  I  want  to  commend  Chairman  Hatch  and  Senator  Leahy  for  their  faithful 
dedication  to  this  task.  In  the  last  two  years  alone,  their  leadership  had  led  to  the 
confirmation  of  four  new  federal  judges  in  Florida — Robert  Hinkle  in  the  Northern 
District,  Richard  Lazzara  in  the  Middle  District,  and  Alan  Gold  and  Don 
Middlebrooks  in  the  Southern  District. 

Just  as  the  conformation  of  judicial  appointees  deserves  our  best  efforts,  the 
American  people  served  by  those  jurists  have  a  right  to  expect  judges  who  bring  un- 
questioned competence,  strong  integrity,  devotion  to  duty,  and  diversity  of  experi- 
ence with  them  to  the  federal  bench. 

Throughout  their  careers.  Judges  Stephan  Mickle  and  William  Dimitrouleas  have 
met — and  exceeded — this  standard  of  excellence  time  and  time  again. 

Stephan  Mickle's  name  has  been  associated  with  outstanding  legal  and  pubUc 
service  for  most  of  the  past  thirty  years.  After  receiving  three  degrees  from  the  Uni- 
versity of  Florida — Bachelor  of  Axts  in  1965,  Master  of  Education  in  1966,  and  Jvuis 
Doctor  in  1970 — Judge  Mickle  has  made  his  mark  in  the  courtroom,  the  classroom, 
and  on  the  judicial  bench. 

Mr.  Chairman,  one  of  the  factors  that  distinguishes  both  of  these  judges  is  the 
breadth  of  experience  they  bring  to  this  process.  During  the  first  nine  years  of  his 
career,  Stephan  Mickle  had  an  up-close  view  of  how  the  law  affects  the  everyday 
lives  of  Americans.  In  1970,  he  worked  at  the  Office  of  Economic  Opportunity  as 
that  agency  worked  to  implement  anti-poverty  legislation.  He  then  spent  the  better 
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part  of  eight  years  in  private  practice,  working  to  address  the  legal  concerns  of  his 
clients. 

In  1979,  my  first  year  as  Governor,  I  had  the  tremendous  privilege  of  appointing 
Judge  Mickle  as  an  Alachua  County  judge.  Since  then,  he  has  steadily  progressed 
up  the  ladder  of  judicial  service.  In  1985,  Judge  Mickle  was  elevated  to  the  Circuit 
Court  of  Florida,  where  he  heard  cases  throughout  six  North  Florida  counties.  In 
1993,  Governor  Chiles  appointed  him  to  Florida's  First  District  Court  of  Appeal.  At 
every  level,  Judge  Mickle  has  won  the  deep  admiration  and  respect  of  his  fellow 
judges,  lawyers  who  have  worked  with  him,  and  members  of  the  communities  he 
has  served. 

But  don't  take  my  word  for  it.  His  honors  and  awards  speak  for  themselves.  The 
Ust  is  far  too  long  for  me  to  read,  but  allow  me  to  highhght  three  awards  which 
indicate  the  high  regard  in  which  Judge  Mickle  is  held.  In  March  of  1984,  the  City 
of  Gainesville  presented  him  with  a  key  to  the  city  and  honored  him  with  "S.P. 
Mickle  Day."  That  same  year,  the  Florida  Chapter  of  the  National  Bar  Association 
presented  him  with  its  Award  for  Exemplary  Service.  In  1991,  the  University  of 
Florida  Black  Alumni  Association  named  Judge  Mickle  their  "Man  of  the  Year." 

Judge  Mickle  has  also  distinguished  himself  as  an  educator.  Like  the  late  Claude 
Pepper,  whose  career  in  pubic  service  was  preceded  by  a  stint  as  a  public  school 
teacner  in  rural  Alabama,  Stephan  Mickle  spent  the  year  immediately  following  his 
college  graduation  as  a  history  teacher  at  Monroe  High  School  in  TitusviUe.  Nor  has 
this  commitment  to  educating  future  generations  of  Florida  abated  in  the  years 
since  then.  He  has  been  an  Adjunct  Professor  of  Law  at  the  University  of  Florida 
since  1971,  an  Adjunct  Professor  of  Law  at  Florida  State  University  since  1993,  and 
taught  a  number  of  legal  and  historical  courses  in  seminars  across  Florida. 

Mr.  Chairman,  like  Stephan  Mickle,  William  Dimitrouleas  is  one  of  the  most  dis- 
tinguished members  of  the  Florida  legal  and  judicial  community.  He  hails  from 
Broward  County  in  South  Florida,  one  of  the  fastest  growing  and  most  diverse  areas 
of  oiu-  state. 

Judge  Dimitrouleas  has  dedicated  his  life  to  the  service  of  Floridians.  For  the  past 
twenty-two  years,  they  have  been  his  employer,  and  he  has  thanked  them  for  the 
opportunity  to  serve  by  bringing  acclaim  and  distinction  to  every  office  or  coxirt  for- 
tunate enough  to  have  his  services. 

This  outstanding  record  of  service  as  a  legal  professional  is  in  keeping  with  the 
rest  of  William  Dimitrouleas'  Ufe.  He  was  a  finalist  for  the  Rhodes  Scholarship  in 
1972,  and  graduated  magna  cum  laude  and  Phi  Beta  Kappa  from  Fvuinan  Univer- 
sity in  1973.  He  was  an  honors  graduate  of  the  University  of  Florida  Law  School 
in  1974. 

Almost  immediately  after  his  law  school  graduation,  William  Dimitrouleas  went 
to  work  for  the  people  of  Florida.  He  served  as  an  Assistant  Public  Defender  fi-om 
1976  to  1977,  prosecuted  criminals  as  an  Assistant  State  Attorney  fi-om  1977  to 
1989,  and  since  then  has  been  a  judge  on  Florida's  17th  Judicial  Circuit. 

But  Judge  Dimitrovileas  has  not  been  satisfied  to  simply  provide  outstanding  serv- 
ice to  the  citizens  of  Broward  County.  He  has  been  a  leader  in  the  legal  community, 
serving  as  Chairman  of  the  Florida  Bar  Association's  Grievance  Committee,  Chair- 
man of  its  Criminal  Certification  Committee,  Co-Chairman  of  its  Sentencing  Com- 
mittee, and  Vice-Chairman  of  its  Criminal  Rules  Committee.  As  an  Adjunct  Profes- 
sor of  Trial  Advocacy  at  Nova  Southeastern  College  of  Law,  he  has  also  sought  to 
pass  on  this  considerable  knowledge  and  experience  to  fiiture  lawyers. 

He  also  realizes  that  the  world  is  a  bigger  place  than  the  Broward  County  court- 
house. I'm  told  that  the  same  Judge  Dimitrouleas  who  now  distinguishes  himself 
in  the  courtroom  used  to  make  his  mark  throwing  the  shotput  and  hurling  the  dis- 
cus on  the  playing  field.  He  now  coaches  and  mentors  young  Floridians  who  share 
his  interest  in  athletics. 

Though  his  legal  and  judicial  experience  is  diverse,  opinions  of  his  performance 
are  not.  Judge  Dimitrouleas  has  consistently  received  one  of  the  highest  ratings 
from  lawyers  asked  to  evaluate  the  performance  of  Broward  County  judges.  As  any 
attorney  or  judge  can  tell  you,  the  respect  of  one's  peers  is  the  highest  accolade  that 
any  legal  professional  can  receive.  Judge  Dimitrouleas  has  never  been  in  danger  of 
relinquishing  that  honor. 

Mr.  Chairman,  throughout  their  careers,  Stephan  Mickle  and  William 
Dimitrouleas  have  been  respected  by  their  peers,  hailed  for  their  outstanding  service 
to  the  people  of  Florida,  and  praised  for  their  skill  and  competence  in  ti\e  legal 
arena.  I  have  no  doubt  that  this  pattern  of  distinction  will  continue  once  they  are 
invested  as  federal  judges. 

Thank  you. 

Senator  DeWine.  Senator,  thank  you  very  much. 
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Senator  Mack. 

STATEMENT  OF  HON.  CONNIE  MACK,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  FLORffiA 

Senator  Mack.  Mr.  Chairman,  Senator  Feinstein,  I  am  delighted 
to  be  here  today  to  recommend  two  fine  men  to  serve  as  Federal 
district  judges  in  the  State  of  Florida — Judge  Stephan  Mickle  in 
the  northern  district  and  Judge  William  Dimitrouleas  in  the  south- 
em  district.  It  is  interesting  that  these  two  men  would  have  their 
confirmation  hearing  on  the  same  day  because  one  important  com- 
mon denominator  between  them  is  their  dedication  to  giving  to 
their  communities  and  improving  the  lives  of  others. 

Judge  Mickle,  who  received  his  bachelor's,  master's,  and  law  de- 
grees from  the  University  of  Florida,  has  served  with  distinction  as 
a  State  judge  on  the  first  district  court  of  appeals  since  1993.  Prior 
to  that,  he  served  as  both  a  county  judge  in  Alachua  County  and 
a  circuit  judge  for  the  Eighth  Judicial  Circuit  of  Florida. 

Throughout  his  career,  he  has  also  taken  the  time  to  serve  his 
community  through  significant  volunteer  activities.  He  is  one  of  the 
original  founders  of  Storefront  Legal  Aid,  which  provides  pro  bono 
legal  services  to  indigent  clients.  He  served  on  the  board  of  direc- 
tors for  the  Bethel  Empowerment  Foundation,  a  nonprofit  corpora- 
tion whose  purpose  is  to  promote  educational,  recreational,  and  eco- 
nomic opportunities  for  an  impoverished  area  of  Tallahassee.  He  is 
currently  the  vice  chairman  of  the  Tallahassee  Marine  Institute,  a 
facility  which  houses  juvenile  offenders.  In  addition,  Judge  Mickle 
has  made  a  point  of  speaking  to  youth  groups  whenever  he  can,  en- 
couraging them  to  do  what  is  right  and  showing  them  that  their 
choices  do  have  consequences. 

Judge  William  Dimitrouleas,  who  also  received  his  law  degree 
from  the  University  of  Florida,  currently  serves  as  a  circuit  court 
judge  for  the  17th  Judicial  Circuit  of  Florida.  Prior  to  serving  on 
the  bench,  he  worked  in  both  the  public  defender's  office  and  the 
State  attorney's  office,  which  I  am  sure  provides  him  with  a  well- 
balanced  view  of  our  criminal  justice  system.  He  has  also  made  a 
point  of  being  involved  in  his  community,  in  community  activities, 
including  coaching  his  son  in  the  Little  League.  And  I  have  won- 
dered whether  it  is  tougher  to  deal  with  lawyers  in  the  courtroom 
or  parents  on  the  sidelines.  And  I  would  suggest  you  don't  have  to 
answer  that  question.  [Laughter.] 

I  am  pleased  to  say  that  the  judge  was  also  recommended  for  a 
district  judgeship  by  my  Judicial  Advisory  Commission  back  in 
1992.  Unfortunately,  we  ran  out  of  time  for  his  nomination  to  make 
it  through  the  process. 

I  have  heard  great  things  about  both  of  these  fine  nominees — 
about  their  abilities  in  the  courtroom  and  their  many  contributions 
to  their  communities.  I  am  pleased  that  they  have  been  nominated, 
and  I  urge  the  committee  and  the  full  Senate  to  confirm  them 
quickly.  I  also  want  to  thank  Chairman  Hatch  for  his  hard  work 
in  moving  Florida's  judges  through  the  confirmation  process.  Flor- 
ida is  facing  a  real  shortage  of  judicial  resources,  and  the  efforts 
to  confirm  our  nominees  have  been  greatly  appreciated  by  myself. 
Senator  Graham,  members  of  the  Florida  legal  community,  and  the 
public. 
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Again,  I  thank  you,  Mr.  Chairman. 

Senator  DeWine.  Senator  Mack,  Senator  Graham,  thank  you 
very  much.  We  appreciate  your  good  comments. 

Senator  Graham.  Thank  you,  Mr.  Chairman. 

Senator  Mack.  Thank  you. 

Senator  DeWine.  Let  me  at  this  point  turn  to  my  colleague.  Sen- 
ator Feinstein,  to  make  some  initial  opening  comments  as  well  as 
introducing  William  Fletcher. 

STATEMENT  OF  HON.  DIANNE  FEINSTEIN,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman.  I  ap- 
preciate serving  as  ranking  member  in  lieu  of  Senator  Leahy,  and 
I  wish  to,  with  your  permission,  place  in  the  record  his  statement. 

Senator  DeWine.  It  will  be  made  a  part  of  the  record. 

Senator  Feinstein.  And  also  a  statement  of  my  colleague.  Sen- 
ator Boxer. 

Senator  DeWine.  It  will  be  made  a  part  of  the  record  as  well. 

[The  prepared  statements  of  Senators  Leahy  and  Boxer  follow:] 

Prepared  Statement  of  Senator  Patrick  J.  Leahy,  a  U.S.  Senator  From  the 

State  of  Vermont 

Today,  the  Senate  Judiciary  Committee  has  an  opportunity  to  move  forward  on 
nominations  to  two  Courts  of  Appeal  that  are  feeling  the  devastating  effects  of  the 
slowdown  in  judicial  confirmations  by  the  Republican  Senate  over  the  last  three 
years.  Professor  William  A.  Fletcher  is  himself  a  victim  of  these  efforts.  Just  this 
week  a  column  by  Anthony  Lewis  in  the  New  York  Times  and  an  editorial  in  the 
Washington  Post  each  focused  on  the  ordeal  that  this  fine  person  has  had  to  endure 
as  some  play  politics  with  the  administration  of  justice  and  demagogue  the  judici- 
ary. 

Professor  Fletcher  is  a  brilliant  scholar,  gifted  lawyer  and  gentle  man.  He  was 
first  nominated  to  fiU  a  vacancy  on  the  Ninth  Circuit  in  April  1995.  Last  weekend 
marked  the  third  anniversary  of  his  nomination  without  a  vote  by  the  United  States 
Senate.  He  participated  in  a  confirmation  hearing  in  December  1995  and  was  favor- 
ably reported  by  the  Judiciary  Committee  to  the  Senate  in  April  1996,  with  the  sup- 
port of  Senator  Hatch.  That  was  the  year  in  which  the  Senate  confirmed  only  17 
judicial  nominations  the  entire  session  and  confirmed  no  judges  to  the  Federal 
Covuls  of  Appeals.  His  nomination  was  a  casualty  of  that  election  year  shutdown. 

The  President  renominated  Professor  Fletcher  on  January  7,  1997,  the  very  first 
day  of  this  Congress.  He  is  today,  finally,  being  accorded  a  rehearing  on  his  renomi- 
nation.  His  nomination  has  been  pending  for  more  than  36  months.  In  a  Congress 
in  which  a  number  of  judicial  nominations  have  been  delayed  for  a  year,  or  two  or 
more,  the  nomination  of  WilUam  Fletcher  will  set  the  record  when  he  is  confirmed — 
and  I  still  firmly  believe  that  he  will  be  confirmed  and  should  be  confirmed. 

Professor  Fletcher,  1  hope  that  this  second  hearing  on  your  nomination  signals 
that,  at  long  last,  your  ordeal  is  finally  coming  to  a  successful  conclusion  and  that 
you  will  be  confirmed  without  additional  delay.  Indeed,  I  think  that  the  Senate  of 
the  United  States  owes  you  and  the  judges  and  people  of  the  Ninth  Circuit  an  apol- 
ogy for  having  delayed  your  service  three  years  already. 

I  do  note  that  very  recently  a  bill  was  introduced  to  enact  a  ban  against  people 
from  the  same  family  serving  on  the  same  federal  court,  S.  1892.  I  fear  that  the 
history  of  the  Second  Circuit  might  not  have  developed  as  well  as  it  has  had  such 
a  prohibition  been  in  effect  and  banned  one  of  the  Hand  brothers  from  the  bench. 
That  bill  has  been  placed  on  the  Judiciary  Committee's  agenda  for  a  meeting  tomor- 
row. Since  the  bill,  by  its  terms,  is  intended  not  to  affect  the  Fletcher  nomination 
but  to  take  effect  only  for  nominations  received  after  its  enactment,  I  trust  that  ac- 
tion on  the  Fletcher  nomination  wiU  not  in  any  way  be  linked  or  conditioned  on  ac- 
tion on  that  separate  legislation  proposal. 

With  respect  to  the  second  circuit  and  the  continuing  emergency  that  plagues  that 
court,  I  regret  having  to  report  that  Chief  Judge  Winter  has  again  been  forced  to 
certify  the  emergency  circumstances  caused  by  multiple  continuing  vacancies.  Again 
last  Friday  the  Chief  Judge  certified  the  judicial  emergency  and  authorized  a  3- 
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judge  panel  to  proceed  in  May  with  only  one  second  circuit  judge.  This  is  a  continu- 
ing wrong.  The  Senate  continues  to  hold  the  nomination  of  Judge  Sonia  Sotomayor 
to  the  second  circuit  hostage  on  the  Senate  calendar  and  to  delay  action  on  her  con- 
firmation. 

I  am  glad  that  the  nomination  of  Chester  Straub  to  the  second  circuit  will  be  con- 
sidered at  this  hearing  today,  but  regret  that  the  committee  has  again  skipped  over 
the  nominations  of  Judge  Rosemary  Pooler  and  Robert  Sack  to  fill  vacancies  on  the 
second  circuit.  I  believe  that  the  emergency  that  confronts  the  second  circuit  is  real 
and  that  we  should  be  taking  additional  steps  to  respond  to  it. 


Prepared  Statement  of  Hon.  Barbara  Boxer,  a  U.S.  Senator  From  the  State 

OF  California 

Mr.  Chairman,  I  am  delighted  to  be  here  today  to  introduce  Professor  William 
Fletcher  to  the  members  of  this  distinguished  Judiciary  Committee.  I  hope  you  will 
all  agree  Professor  Fletcher  is  eminently  qualified  to  sit  on  the  9th  Circuit  Court 
of  Appeals. 

Professor  Fletcher  is  married  to  Linda  Jean  Morris  Fletcher  and  has  three  daugh- 
ters, Anne,  Leah,  and  Caroline. 

background 

Professor  William  Fletcher  received  his  undergraduate  degree,  magna  cum  laude, 
from  Harvard  College,  in  1968.  He  spent  the  next  two  years  at  Oxford  University 
on  a  Rhodes  Scholarship,  receiving  another  B.A.  in  1970.  Following  Oxford,  he  spent 
the  next  two  years  on  active  duty  military  service  in  the  United  States  Navy.  He 
was  honorably  discharged  a  Lieutenant  in  1972.  Professor  Fletcher  then  attended 
Yale  Law  School,  graduating  in  1975.  While  at  Yale,  he  was  a  member  of  the  Yale 
Law  Journal. 

After  graduating  from  law  school.  Professor  Fletcher  clerked  for  a  year  for  District 
Judge  Stanley  A.  Weigel  in  the  Northern  District  of  CaUfomia,  and  another  year 
for  Supreme  Coiui;  Justice  William  J.  Brennan,  Jr.  He  began  teaching  at  the  Uni- 
versity of  California,  Berkeley,  School  of  Law  (Boalt  Hall)  in  the  fall  of  1997,  imme- 
diately after  concluding  his  second  clerkship.  While  at  Boalt  Hall,  Professor  Fletcher 
has  taught  a  broad  range  of  courses,  including  Property,  Administrative  Law,  Con- 
flicts, Remedies,  and  Constitutional  Law. 

Professor  Fletcher  is  widely  praised  by  his  students  and  his  fellow  academics  for 
his  fair-minded  and  balanced  approach  to  legal  problems.  He  promised  to  bring  the 
same  careful  fair-mindedness  to  the  federal  bench. 

conclusion 

I  believe  Professor  Fletcher  will  make  an  exceptional  addition  to  the  federal 
bench.  I  believe  his  intelligence,  broad  experience,  and  professional  service  qualify 
him  to  sit  on  the  federal  bench  with  great  distinction.  I  hope  this  distinguished 
panel  wUl  be  equally  impressed.  Thank  you  Mr.  Chairman. 

Senator  Feinstein.  Thank  you,  Mr.  Chairman. 

It  is  my  pleasure  to  introduce  Prof.  William  Alan  Fletcher,  the 
President's  nominee  to  serve  on  the  Ninth  Circuit  Court  of  Appeals. 
Dr.  Fletcher's  nomination  has  now  languished  in  this  committee  for 
over  3  years,  but  this  is  not  because  of  doubts  about  Professor 
Fletcher's  abilities  or  his  qualifications  for  this  position.  In  fact, 
this  committee  favorably  recommended  this  nominee  to  the  full 
Senate  back  in  May  1996. 

We  all  know  why  this  nomination  has  languished.  Dr.  Fletcher's 
mother  is  also  a  ninth  circuit  judge.  She  has  pledged  to  take  senior 
status  once  her  son's  nomination  is  confirmed. 

As  we  all  know,  this  committee  and  the  Senate  have  previously 
confirmed  blood  relatives  to  the  same  court  of  appeals.  In  1992, 
Morris  Arnold,  brother  of  sitting  judge  Richard  Arnold,  joined  his 
brother  on  the  Eighth  Circuit  Court  of  Appeals  after  nomination  by 
President  Bush  and  confirmation  by  this  committee  and  the  U.S. 
Senate.  At  his  committee  hearing,  four  Senators  noted  that  Judge 
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Arnold  would  be  joining  his  brother  on  the  Eighth  Circuit  Court  of 
Appeals. 

But  all  of  this  is  really  beside  the  point.  The  point  is  by  training, 
by  scholarship,  and  by  temperament,  Willie  Fletcher  is  extremely 
well  qualified  to  serve  on  the  Ninth  Circuit  Court  of  Appeals. 

Let  me  tell  you  a  little  bit  about  him. 

His  education  credentials  are  top-notch.  He  earned  his  under- 
graduate degree  at  Harvai'd  where  he  was  graduated  magna  cum 
laude.  He  won  a  Rhodes  Scholarship  to  Oxford.  He  earned  his  law 
degree  at  Yale.  He  served  in  the  U.S.  Navy,  where  he  worked  in 
Washington,  DC,  in  the  Office  of  Emergency  Preparedness. 

He  served  as  a  law  clerk  for  U.S.  Supreme  Court  Justice  William 
J.  Brennan,  Jr.,  from  1976  to  1977.  Prior  to  that,  he  served  a  1- 
year  clerkship  for  District  Judge  Stanley  Weigel. 

Since  1977,  he  has  been  a  professor  of  constitutional  law  at  Boalt 
Hall  School  of  Law  at  the  University  of  California  at  Berkeley.  He 
won  the  1993  Distinguished  Teacher  Award  and  came  to  be  re- 
garded as  one  of  the  foremost  experts  on  the  Federal  courts  and  the 
U.S.  Constitution.  His  views  have  been  published  extensively  in 
law  review  articles  across  the  country. 

University  of  Texas  Law  Professor  Charles  Alan  Wright,  one  of 
the  Nation's  leading  conservative  constitutional  scholars,  had  this 
to  say  about  William  Fletcher. 

Too  many  scholars  approach  a  new  issue  with  preconceptions  of  how  it  should 
come  out,  and  they  force  the  data  that  their  research  uncovers  to  support  the  con- 
clusion they  had  formed  before  they  do  the  research.  I  think  that  is  reprehensible 
for  a  scholar,  and  it  is  dangerous  for  a  judge. 

I  am  completely  confident  that  when  Fletcher  finishes  his  service  on  the  Ninth 
Circuit,  we  will  say  not  that  he  has  been  a  liberal  judge  or  a  conservative  judge, 
but  that  he  has  been  an  excellent  judge,  one  who  brought  a  brilliant  mind,  great 
powers  of  analysis,  and  total  objectivity  to  the  cases  that  come  before  him. 

I  believe  that  the  nomination  of  William  Fletcher  will  much  add  strength  to  the 
Ninth  Circuit,  and  I  hope  very  much  that  he  is  confirmed. 

What  a  wonderful  statement.  And  it  goes  on. 
Professors  David  Meltzer  and  David  Shapiro  of  Harvard  Law 
School  wrote  in  a  joint  letter: 

Mr.  Fletcher  is  a  scholar  of  first  rank.  His  writing  in  the  area  of  Federal  courts 
displays  intellectual  rigor,  mastery  of  the  subject,  and  very  sound  and  balanced 
judgment  about  complex  and  controversial  legal  matters.  His  voice  is  an  important 
one  that  is  broadly  respected  by  a  wide  range  of  scholars.  His  work  reflects  the  abili- 
ties not  only  of  a  creative  scholar,  but  also  of  a  carefiil  and  thoughtful  lawyer. 

Stephen  Burbank  of  the  University  of  Pennsylvania  Law  School 
writes: 

His  work  is  both  analytically  acute  and  painstaking  in  its  regard  for  history.  In- 
deed, love  of  and  respect  for  history  shine  through  all  of  his  work  as  the  history 
itself  illuminates  the  various  comers  of  the  law  he  enters. 

The  New  Republic  wrote  in  an  editorial  on  May  22,  1995: 

After  2  years  of  lamenting  President  Clinton's  failure  to  appoint  scholars  to  the 
Federal  courts,  we're  delighted  to  note  that  he  last  week  nominated  UC — Berkeley's 
William  Fletcher  to  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit.  *  *  * 
He  is  the  most  impressive  scholar  of  Federal  jurisdiction  in  the  country.  His  path- 
breaking  articles  on  sovereign  immunity  and  Federal  common  law  have  transformed 
the  debates  in  these  fields,  and  his  work  is  marked  by  the  kind  of  carefiil,  historical, 
and  textual  analysis  that  should  serve  as  a  model  for  liberals  and  conservatives 
alike.  If  confirmed,  Fletcher  will  join  his  mother,  Betty,  on  the  Ninth  Circuit,  but 
his  judicial  philosophy  is  more  restrained  than  hers.  We  hope  he  is  confirmed  as 
swiftly  as  possible. 
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That  is  the  New  RepubHc,  Mr.  Chairman. 

Mr.  Chairman,  Yogi  Berra,  not  a  particularly  great  legal  scholar, 
told  us:  "The  game  isn't  over  until  it's  over."  I  have  really  come  to 
believe  that  with  respect  to  confirmation  in  the  U.S.  Senate.  And 
I  strongly  believe  that  it  is  high  time  that  we  end  the  games,  that 
we  focus  on  William  Fletcher's  qualifications,  this  man  to  serve  on 
the  ninth  circuit.  Once  we  do,  I  really  believe  that  he  will  sweep 
through  this  committee  and  sweep  through  the  U.S.  Senate. 

Thank  you,  Mr.  Chairman. 

Senator  DeWine.  Senator  Feinstein,  thank  you  very  much. 

I  would  invite  our  four  nominees  to  come  up  at  this  point  and 
remain  standing,  and  I  will  swear  you  all  in  at  the  same  time. 

Please  raise  your  right  hand.  Do  you  swear  the  testimony  you 
shall  give  in  this  hearing  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  so  help  you  God? 

Mr.  Fletcher.  I  do. 

Mr.  Straub.  I  do. 

Judge  DiMITROULEAS.  I  do. 

Judge  MiCKLE.  I  do. 

Senator  DeWine.  I  invite  you  all  to  be  seated. 

Mr.  Fletcher,  we  will  start  with  you.  I  will  go  through  and  ask 
each  of  you  if  you  would  like  to  make  an  opening  statement.  If  you 
would  like  to  introduce  any  members  of  your  family  who  have  not 
been  introduced  you  may  do  so,  or  if  you  would  like  to  introduce 
them  again,  that  would  be  fine. 

Mr.  Fletcher,  I  did  notice  quite  a  reaction  by,  I  assume,  your 
mother  back  there  when  the  comment  was  made  about  your  moth- 
er. I  got  a  reaction  from  your  family.  It  was  quite  a  reaction.  You 
can  explain  that  comment  to  your  mother,  I  guess. 

TESTIMONY  OF  WILLIAM  A.  FLETCHER,  OF  CALIFORNIA,  TO 
BE  U.S.  CIRCUIT  JUDGE  FOR  THE  NINTH  CIRCUIT 

Mr.  Fletcher.  Thank  you  very  much,  Mr.  Chairman,  and  thank 
you  very  much.  Senator  Feinstein.  It  is  a  deep  honor  both  to  have 
received  the  nomination  and  to  be  here  today. 

If  I  could  begin  by  introducing  family  and  friends,  I  would  like 
to  do  so. 

First,  my  wife,  Linda  Morris  Fletcher,  has  accompanied  me.  Two 
of  our  daughters  are  here:  Leah  Collier  Fletcher,  who  is  a  sopho- 
more at  Harvard. 

Senator  FEINSTEIN.  Could  they  stand? 

Mr.  Fletcher.  Oh,  yes. 

Senator  DeWine.  Welcome.  We  welcome  you. 

Mr.  Fletcher.  Caroline  Violet  Fletcher,  who  is  a  sophomore  at 
Berkeley  High  School. 

Our  oldest  daughter,  Anne  Elizabeth  Fletcher,  who  is  a  senior  at 
Whitman  College  in  Washington  State,  unfortunately,  is  in  the 
middle  of  the  last  stretch  to  get  her  thesis  and  her  finals  finished, 
and  her  senior  year  at  college,  I  am  afraid,  prevented 

Senator  DeWine.  We  understand. 

Mr.  Fletcher.  Further,  I  would  also  like  to  introduce  a  few 
friends  and  some  students  who  have  come.  Several  friends:  Prof. 
Vicky  Jackson,  Mr.  David  Rowe,  Ms.  Jenny  McCarthy  Taylor.  And 
there  are  too  many  to  name,  and  I  am  too  grateful  to  express  ade- 
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quately  how  happy  I  am  they  are  here,  a  number  of  my  former  stu- 
dents are  here,  and  I  am  very  grateful  for  their  presence. 

Senator  DeWine.  That  is  a  very  nice  tribute. 

Mr.  Fletcher.  Thank  you,  and  I  have  no  formal  prepared  state- 
ment beyond  the  introduction. 

Senator  DeWine.  Mr.  Straub. 

TESTIMONY  OF  CHESTER  J.  STRAUB,  OF  NEW  YORK,  TO  BE 
U.S.  CIRCUIT  JUDGE  FOR  THE  SECOND  CIRCUIT 

Mr.  Straub.  Thank  you  very  much,  Mr.  Chairman.  First,  I  would 
wish  to  express  my  appreciation  to  the  Chair  and  Senator  Fein- 
stein  and  all  the  members  of  the  Judiciary  Committee  for  extend- 
ing me  this  courtesy  and  having  me  appear  before  you  today.  I  am 
especially  grateful  to  Senators  Moynihan  and  D'Amato  and  my 
former  State  legislative  colleague,  Congressman  Oilman,  for  their 
kind  words. 

With  the  Chair's  permission,  I  would  like  to  take  a  moment  to 
introduce  my  spouse,  Patricia,  and  my  eldest  son,  Chester,  Jr.,  who 
are  with  me  today.  Chet,  Jr.,  if  I  may  say,  is  a  Deputy  Assistant 
Secretary  of  Commerce  here  in  Washington.  Our  other  three  sons, 
unfortunately,  could  not  join  us.  Michael  is  practicing  law  in  Ver- 
mont. Christopher,  an  investment  banker,  is  with  A.G.  Edwards  in 
Missouri.  And  Robert  is  a  resident  physician,  toiling  in  the  obstetri- 
cal wards  of  Lennox  Hill  Hospital.  As  well  as  our  three  daughters- 
in-law,  Erin,  Anne,  and  Dorothy,  all  of  whom  for  their  own  profes- 
sional reasons  could  not  be  with  us  today,  and  I  regret  that,  but 
I  appreciate  the  opportunity  of  referencing  them. 

I  have  no  formal  statement,  Mr.  Chairman. 

Senator  DeWine.  Judge. 

TESTIMONY  OF  WILLIAM  P.  DIMITROULEAS,  OF  FLORIDA,  TO 
BE  U.S.  DISTRICT  JUDGE  FOR  THE  SOUTHERN  DISTRICT  OF 
FLORIDA 

Judge  DIMITROULEAS.  Mr.  Chairman,  Senator  Feinstein,  it  is  a 
privilege  and  honor  to  be  here  today.  I  appreciate  the  committee 
giving  us  the  opportunity  to  be  considered.  I  appreciate  Senator 
Mack  and  Senator  Graham  taking  time  from  their  busy  schedule 
to  come  and  speak  on  behalf  of  myself  and  Judge  Mickle. 

I  would  like  to  again  introduce  my  family,  if  I  could.  My  wife, 
Natalie,  is  here,  if  she  could  stand,  and  my  two  sons,  Scott  and 
Justin.  And  I  appreciate  their  coming  here  today. 

Senator  DeWine.  We  welcome  you.  Thank  you. 

Judge  DIMITROULEAS.  The  rest  of  my  family  from  Florida  and 
Ohio  weren't  able  to  make  it,  but  I  think  they  are  here  in  spirit. 

Senator  DeWine.  Thanks. 

Judge  Mickle. 

TESTIMONY  OF  STEPHAN  P.  MICKLE,  OF  FLORIDA,  TO  BE  U.S. 
DISTRICT  JUDGE  FOR  THE  NORTHERN  DISTRICT  OF  FLORIDA 

Judge  Mickle.  Mr.  Chairman,  let  me  start  by  thanking  you  and 
Senator  Feinstein  for  having  me  here  today  and  giving  me  the  op- 
portunity to  appear  before  this  committee.  I  also,  like  my  colleague, 
would  like  to  thank  Senator  Oraham  and  Senator  Mack  for  taking 
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time  out  of  their  busy  schedules  to  come  in  and  say  some  kind 
words  on  my  behalf. 

At  this  time,  I  would  like  to  introduce  my  family  who  is  here.  I 
would  like  to  ask  them  to  stand.  First,  my  wife,  Eveljoi,  soon  to  be 
30  years  married;  my  two  daughters — I  mean,  my  one  daughter, 
Stephanie,  is  here,  and  my  son,  Stephan,  Jr.,  is  here.  My  second 
daughter  just  started  a  new  job  in  Atlsinta  with  Delta  Airlines,  is 
in  an  orientation  program,  and  thought  it  best  she  stay  there  for 
that. 

Also  with  us  today  is  my  nephew,  Codie  Jones,  who  we  reared, 
and  I  consider  him  as  a  son.  He  is  a  practicing  attorney  here  in 
Maryland  and  has  come  over  with  some  friends.  Prof.  Anthony 
Cook,  a  professor  at  Georgetown  Law  School,  is  here,  and  his  wife, 
Tracie,  is  here.  I  would  like  for  her  to  stand.  And  her  brother, 
Kevin,  is  also  here. 

Did  I  miss  anyone?  My  parents.  [Laughter.] 

Goodness  sakes.  My  father,  Andrew  Mickle,  and  my  wife,  Cath- 
erine— I  mean,  my  mother,  Catherine,  are  also  here.  They  all  trav- 
eled up  from  Florida  for  this  occasion,  and  beyond  that  I  have  no 
further  statement  to  make. 

Thank  you  very  much,  sir. 

QUESTIONING  BY  SENATOR  DEWINE 

Senator  DeWine.  Thank  you.  Well,  we  welcome  all  of  you  here 
today. 

Mr.  Fletcher,  the  committee,  as  Senator  Feinstein  has  pointed 
out,  has  already  held  a  hearing  in  the  last  Congress,  and  so  we 
have  that  record  available.  In  addition  to  the  transcript  of  that 
hearing,  of  course,  we  also  have  copies  of  the  written  questions  that 
were  submitted  to  you  at  the  time  and  the  responses  that  you 
made.  So  that  is  available.  It  is  now  a  different  Congress.  We  feel 
it  is  necessary  to  hold  a  different  hearing.  But  the  transcript  from 
the  first  hearing  is,  of  course,  available  to  any  member  of  the  Judi- 
ciary Committee  or  any  member  of  the  Senate  who  wishes  to  exam- 
ine it. 

Mr.  Fletcher,  let  me  start,  if  I  could,  with  you.  In  an  October 
1987  California  Law  Review  article,  you  reviewed  a  book  and  you 
stated  your  concern  that,  "The  current  Supreme  Court  is  composed 
of  former  judges,  practitioners.  Supreme  Court  law  clerks,  and  aca- 
demics. This  lack  of  practical  and  governmental  experience  is  the 
greatest  weakness  of  the  present  Court." 

I  wonder  if  you  could  comment  on  that,  and  I  hope  I  have  not 
taken  it  out  of  context.  I  don't  think  I  have.  But  this  is  an  age-old 
argument,  I  guess,  about  who  should  go  on  the  Court.  And  I  as- 
sume that  you  could  have  the  same  discussion  in  regard  to  the  ap- 
pellate court  as  well.  I  just  wonder  if  you  could  comment.  Is  that 
a  good  reflection  of  your  point  of  view  today?  Do  you  have  similar 
concerns  with  the  appellate  court?  And  I  wonder  if  you  could  tell 
us  how  your  background  and  experience  meets  the  concerns  you  ex- 
pressed. 

Mr.  Fletcher.  Thank  >ou,  Mr.  Chairman.  What  triggered  that 
remark  was  Chief  Justice  Rehnquist's  book  on  the  U.S.  Supreme 
Court  and,  in  particular,  his  recounting  of  the  steel  seizure  case, 
which  was  tried  or  argued  before  the  U.S.  Supreme  Court  while  he 
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was  a  clerk  to  Justice  Jackson.  And  I  contrasted  the  Justices  on 
that  Court  to  the  Justices  on  the  present  Court,  the  then-present 
Court  a  few  years  ago. 

The  striking — the  contrast  was  striking.  The  degree  of  poUtical 
and  practical  experience  in  Government  on  that  Court  was  much 
greater  than  on  the  present  Court,  and  I  believe  it  assisted  the 
Court  in  the  steel  seizure  case  in  understanding  the  serious  issues 
of  constitutional  structure  and  even  of  statesmsmship  at  issue 
there. 

I  contrasted  that  Court  to  the  present  Court  and  its  response  to 
certain  structural  cases  that  had  come  before  it.  I  wish  to  empha- 
size that  my  comment  was  in  no  way  a  reflection  on  the  individual 
Justices.  Every  one  of  the  Justices  on  that  Court  and  the  slight 
changes  since  then  on  the  present  Court  are  eminently  well  quali- 
fied to  sit  on  that  Court.  My  point  went,  rather,  to  the  overall  com- 
position, the  diversity  of  viewpoint,  if  you  like,  on  the  Court.  And 
it  has  been  true  now  for  at  least  a  generation  that  the  U.S.  Su- 
preme Court  has  not  had  the  practical  political  experience  among 
its  members  that  it  used  to. 

In  most  cases,  I  do  not  think  it  makes  a  great  deal  of  difference. 
In  the  cases  where  we  have  questions  between  the  separation  of 
powers,  particularly  of  separation  of  powers,  questions  of  the  rela- 
tionships between  the  two  political  branches  of  the  national  Gov- 
ernment, I  believe  political  experience  is  useful.  Certainly,  I  do  not 
think  that  all  justices  should  have  it,  but  I  do  think  it  would  be 
useful  to  have  one  or  two  on  the  court  who  do  have  such  experi- 
ence. 

Senator  DeWine.  Mr.  Fletcher,  let  me  follow  up  with  that,  if  I 
could,  and  I  appreciate  your  answer.  A  quick  review  of  your  biog- 
raphy would  indicate  that  you  have  spent  a  good  part  of  your  ca- 
reer in  the  academic  environment.  How  do  you  think  that  prepares 
you  in  regard  to  your  nomination? 

Mr.  Fletcher.  Mr.  Chairman,  it  prepares  me  in  some  respects, 
and  it  leaves  me  in  need  of  further  preparation  in  others. 

What  I  do  and  what  I  know  well  is  the  study  of  the  Federal  court 
system,  and  on  issues  of  jurisdiction,  on  issues  of  procedure,  on 
issues  of  the  relationships  between  the  Federal  courts  and  the 
State  courts,  I  think  I  need  no  further  preparation  at  this  point. 

What  I  will  need  a  great  deal  of  further  work  on  is,  for  example, 
criminal  law.  I  know  civil  law,  not  criminal  law,  and  there  will  be 
certain  things,  I  am  sure,  that  will  come  as  total  surprises  to  me 
that  I  need  work  on  that  I  did  not  even  understand  I  needed  work 
on. 

As  to  the  overall  composition  of  the  court  of  appeals,  which  was 
in  your  earlier  question  I  neglected  full  to  answer,  I  think  the  same 
point  may  be  made  for  the  Court  of  Appeals  that  you  need  a  diver- 
sity of  viewpoint  and  experience  on  the  overall  court,  and  academ- 
ics have,  of  course,  served  with  distinction  on  our  courts  of  appeals 
and,  indeed,  our  U.S.  Supreme  Court.  I  hope  to  follow  in  the  foot- 
steps of  some  of  the  academics  who  have  served  with  distinction  on 
our  courts  of  appeals. 

Senator  DeWine.  Your  quote  about  the  Supreme  Court — I  inter- 
pret it  to  reference  what  I  would  call  life  experience.  I  do  not  know 
if  you  use  that  term  or  not,  but  that  is  the  gist  of  what  I  under- 
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stood  from  that  quote.  How  would  you  say  your  life  experiences 
have  prepared  you?  You  have  obviously  done  things  before  you 
were  in  the  academic  world.  I  wonder  if  you  could  just  run  through 
that  for  us  a  little  bit.  Tell  us  how  that  has  prepared  you. 

Mr.  Fletcher.  OK.  Thank  you  for  that  question,  Mr.  Chairman. 

One's  life  does  prepare  one  for  what  comes  next,  including,  I 
think,  for  the  possibility  of  becoming  a  judge.  Much  of  what  I  would 
say  in  my  life  experience  that  might  have  prepared  me  is  not  so 
much  my  formal  training,  although  I  will  get  to  that  in  a  moment, 
but  it  has  been  my  experience  in  my  community,  my  experience 
with  my  family,  my  experience  with  various  aspects  of  what  one 
might  call  ordinary  life. 

My  wife  and  I  together  have  raised  three  girls.  I  listened  with 
interest  to  Senator  Mack's  comment  about  coaching.  I  have  coached 
my  daughter's  Softball  team,  and  there  are  occasionally  challenges 
that  come  up  in  coaching  softball  teams. 

Senator  DeWine.  Not  from  the  kids,  but  from  the  parents,  I 
think,  would  be  my  experience. 

Mr.  Fletcher.  Mr.  Chairman 

Senator  DeWine.  I  have  not  coached,  but  I  have  observed. 

Mr.  Fletcher.  Mr.  Chairman,  you  have  that  right. 

Further,  we  have  been  deeply  involved,  my  wife  more  than  I,  in 
the  public  schools  in  Berkeley,  and  that  is  a  combination  of  prac- 
tical experience  and  political  experience.  I  wish  it  were  not  politi- 
cal, but  it  can  occasionally  be. 

I  find  also  that  the  experience  of  being  an  educator,  not  now  a 
scholar,  but  being  an  educator,  dealing  with  my  students,  dealing 
with  the  practicalities  of  education  has  been  useful. 

As  to  professional  training,  much  of  what  I  have  done  has  been 
historical,  and  I  must  say  the  historical  research,  for  example,  on 
marine  insurance  in  the  early  1800's,  will  have  little  relevance  to 
what  I  am  hoping  now  to  do  if  I  am  so  lucky  as  to  be  confirmed. 

Other  parts,  I  think  will  be  useful.  For  example,  I  am  the  co- 
author of  a  book,  "The  Civil  Procedure,"  and  that  is  a  highly  prac- 
tical business.  I  cannot  claim  to  be  fully  experienced  across  the 
broad  range  of  things  that  will  be  expected  of  a  circuit  judge,  but 
I  hope  at  least  I  can  bring  enough  that  it  would  be  a  good  begin- 
ning. 

Senator  DeWine.  Thank  you. 

I  want  to  ask  a  series  of  questions  that  I  would  like  each  one  of 
you  to  address.  I  will  start  with  Mr.  Fletcher.  These  are  fairly  rou- 
tine questions,  and  sometimes  people  may  wonder  why  these  ques- 
tions are  asked.  I  think  that  it  is  necessary  to  ask  them,  even  if 
we  can  pretty  much  figure  out  what  your  answers  are  going  to  be. 
I  think  it  is  important  to  have  it  on  the  record,  and  I  think  it  is 
important  in  a  public  hearing  to  have  these  questions  asked  and 
answered. 

The  first  question,  again,  I  would  start  with  Mr.  Fletcher,  and 
we  will  just  go  right  down  the  line.  Are  you  committed  to  following 
Supreme  Court  precedent  and  the  rulings  of  the  Federal  Circuit 
Court  of  Appeals  for  your  district  faithfully  in  giving  them  full 
force  and  effect  even  if  you  personally  disagree  with  such  precedent 
or  rulings?  Of  course,  for  you,  Mr.  Fletcher,  that  question  has  to 
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be  altered  a  little  bit,  just  to  include  the  Supreme  Court  as  well 
as  previous  precedents  of  the  court  of  appeals. 

Mr.  Fletcher.  Yes.  I  am  so  committed.  .        v 

Mr.  Straub.  Yes.  Without  question,  Mr.  Chairman. 

Judge  DiMiTROULEAS.  Absolutely,  Mr.  Chairman. 

Judge  MiCKLE.  Absolutely,  sir. 

Senator  DeWine.  Again,  starting  with  Mr.  Fletcher,  what  would 
you  do  if  you  believed  the  Supreme  Court  or  the  Court  of  Appeals 
had  seriously  erred  in  rendering  a  decision?  Would  you,  neverthe- 
less, apply  that  decision  or  your  own  best  judgment  of  the  merits? 

Mr.  Fletcher.  Mr.  Chairman,  I  would,  of  course,  follow  the 
precedent  of  the  U.S.  Supreme  Court. 

Mr.  Straub.  As  would  I,  Mr.  Chairman. 

Judge  DiMiTROULEAS.  So  would  I,  Mr.  Chairman. 

Judge  MiCKLE.  So  would  I,  Mr.  Chairman. 

Senator  DeWine.  Let  me  ask  one  more  question,  and  then  I  will 
turn  to  Senator  Feinstein.  As  a  judge,  would  you  be  bound  by  the 
Supreme  Court  precedent  and  the  rulings  of  the  Federal  Circuit 
Court  of  Appeals  for  your  district?  There  may  be  times,  however, 
when  you  will  be  faced  with  cases  of  first  impression.  What  prin- 
ciples will  guide  you,  or  what  methods  will  you  employ  in  deciding 
cases  of  first  impression?  Mr.  Fletcher,  we  will  start  with  you. 

Mr.  Fletcher.  Mr.  Chairman,  I  would  say,  first,  that  a  case  of 
truly  first  impression  is  quite  rare,  and  I  would  do  my  best  to  find 
governing  law  so  that  this  is  not  a  case  of  first  impression.  It  is 
a  matter  of  degree,  and  there  will  be  sometimes  questions  that  are 
either  new  or  sufficiently  new.  They  may  fairly  be  so  characterized. 
In  that  event,  one  begins  with  whatever  are  the  relevant  texts.  It 
may  be  a  constitutional  text  or  a  statutory  text,  occasionally  even 
a  text  of  a  treaty. 

Then  one  must  move  to  the  governing  case  law,  governing  law 
of  other  sort.  It  may  be  regulations  or  whatever. 

Eventually,  one  must  move,  if  all  those  things  are  somewhat  in- 
determinate, to  principles  that  one  may  derive  from  those  texts  and 
from  that  case  law,  and  one  must  try  earnestly  to  harmonize  what- 
ever the  decision  is  of  the  particular  case  with  the  preexisting  law. 

Senator  DeWine.  Mr.  Straub. 

Mr.  Straub.  Mr.  Chairman,  I  would  begin  by  having  two  prin- 
ciples overall  in  mind.  Were  I  faced  with  a  constitutional  issue,  the 
status  of  the  Constitution  would  have  to  be  considered.  Were  it  to 
be  simply  a  statute,  I  would  have  to  accord  its  primary  meaningful 
effect,  and  obviously  have  to  give  it,  in  the  first  instance,  a  pre- 
sumption of  constitutionality. 

I  have  found  in  my  practice,  as  Professor  Fletcher  has  indicated, 
that  there  is  rarely  something  of  totally  first  impression.  In  most 
instances,  there  are  two  lines  of  authority  somewhere  running 
along  side  the  issue,  which  is  presented  for  decision  at  the  moment. 
So  that,  there  is  something  to  be  had  from  one  or  the  other  of  those 
line  of  cases,  so  as  to  be  able  to  decide  the  issue  before  one,  as  well 
as  to  harmonize  the  law  for  the  continuation  of  the  development  of 
precedent. 

When  there  are  not  such  two  obvious  lines,  there  is  some  analo- 
gous authority  which  offers  some  assistance.  In  all  of  these  in- 
stances, I  would  keep  in  mind  the  absolute  necessity  of  looking  for 
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some  precedent  in  order  to  be  able  to  assure  the  community,  law- 
yers and  litigants  alike,  that  there  is  definitiveness  to  the  law  in 
our  circuit  so  that  there  might  be  certainty  in  their  litigation. 

Senator  DeWine.  Judge  Dimitrouleas. 

Judge  Dimitrouleas.  Mr.  Chairman,  as  a  trial  judge  on  the 
State  level,  I  have  not  had  that  many  occasions  to  come  across 
cases  of  first  impression. 

When  I  have  been  asked  to  construe  a  statute,  like  Mr.  Straub, 
I  presume  it  to  be  constitutional.  I  look  for  precedent  either  from, 
in  Florida,  the  Florida  supreme  court  or  the  District  court  of  ap- 
peal. Absent  that,  I  look  for  the  plain  meaning  of  the  words  in  the 
statute,  and  I  think  that  in  almost  every  instance,  that  assists  me 
in  being  able  to  make  a  decision  as  to  the  construction. 

Senator  DeWine.  Judge  Mickle. 

Judge  Mickle.  Mr.  Chairman,  like  my  colleagues,  having  been  a 
trial  judge  for  8  years  and  now  a  judge  on  the  Court  of  Appeals 
for  the  last  5  years,  I,  too,  would,  first  of  all,  look  to  the  language 
of  the  statute.  I  would  presume  it  to  be  constitutional.  I  would  then 
look  to  existing  precedent  in  case  law  for  guidance  in  trying  to  for- 
mulate a  decision  that  I  thought  was  in  accord  with  the  intent  of 
the  language  of  that  statute  and  to  reach  a  fair  and  just  result, 
and,  of  course,  abide  by  the  decisions  of  the  Circuit  Court  of  Appeal 
and  the  U.S.  Supreme  Court. 

Senator  DeWine.  Thank  you  very  much. 

Senator  Feinstein. 

questioning  by  senator  feinstein 

Senator  Feinstein.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chairman,  I  am  going  to  confine  my  questioning,  if  I  might, 
to  Professor  Fletcher.  He  has  been  through  this  before,  and  in  the 
5^2  years  I  have  been  on  this  body,  I  think  Professor  Fletcher's 
questioning  in  the  prior  hearings  has  been  the  most  comprehensive 
of  virtually  any  nominee — and  probably  a  combination  of  a  third  of 
the  nominees  that  I  have  listened  to.  I  have  come  to  believe  that 
maybe  that  is  a  test:  That  if  you  survive  the  test,  it  is,  indeed,  a 
very  good  thing. 

I  want  to  ask  this  question  about  precedent  and  standing  as  an 
update  of  the  record,  which  is  becoming  quite  voluminous  in  your 
case.  Professor  Fletcher. 

In  your  last  nomination  hearing  in  December  1995,  I  asked  you 
a  question  about  precedent,  and  you  responded,  and  I  quote,  "As 
an  academic,  my  job  has  been  to  understand  the  current  doctrine, 
to  suggest  ways  in  which  the  current  doctrine  is  good,  in  which  it 
is  unsatisfactory,  and  to  suggest  ways  which  it  might  be  improved." 

You  also  noted  that  if  you  were  confirmed,  "My  role  would  be,  of 
course,  changed,  and  a  judge's  job  on  the  court  of  appeals  is  to  fol- 
low carefully  the  law  already  laid  down  by  the  U.S.  Supreme  Court 
and  laid  down  by  the  circuit  in  cases  decided  previously.  I  would 
be  scrupulous  in  my  attention  to  statutory  texts,  constitutional 
text,  and  judicial  precedent." 

At  the  previous  hearing  and  again  today,  you  have  been  ques- 
tioned closely  on  your  writings  on  relative  subjects.  How  would 
your  new  role  as  a  court  of  appeals  judge  change  the  way  in  which 
you  approach  the  law,  particularly  regarding  precedent? 
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Mr.  Fletcher.  Thank  you,  Senator  Feinstein. 

I  would  like  to  say,  again,  but  in  reformulated  words  perhaps, 
but  essentially  what  I  said  before.  The  job  of  an  academic  is  not 
the  same  as  the  job  of  a  judge,  and  my  job  now  as  an  academic  is 
to  investigate  the  law,  to  suggest  ways  of  changing  the  law  if  and 
when  I  think  those  are  appropriate,  to  think  of  different  rationales 
to  support  results  already  reached  in  the  law,  and  to  educate  stu- 
dents as  to  the  structure  of  the  law. 

As  a  judge,  the  function  will  be  changed,  and  I  will  do  my  utmost 
to  follow  carefully  the  existing  law  as  a  judge  and  to  leave  behind 
my  previous  job  as  an  academic. 

Senator  Feinstein.  I  thank  you. 

Professor  Fletcher,  at  your  previous  hearing.  Senator  Thompson 
quoted  from  your  1988  Yale  Law  Journal  article  on  standing,  and 
let  me  quote.  "I  propose  that  we  abandon  the  attempt  to  capture 
the  question  of  who  should  be  able  to  enforce  legal  rights  in  a  sin- 
gle formula,  abandon  the  idea  that  standing  is  a  preliminary  juris- 
dictional issue,  and  abandon  the  idea  that  Article  III  requires  a 
showing  of  injury  and  fact.  Instead,  standing  should  simply  be  a 
question  on  the  merits  of  plaintiffs  claim."  Would  you  like  to  add 
anjrthing  to  that? 

Mr.  Fletcher.  I  would  not  like  to  add  anything  in  the  sense  of 
changing,  but  I  might  like  to  add  something  in  the  sense  of  ex- 
plaining. 

It  has  often  been  difficult  for  my  students,  as  well,  I  think,  occa- 
sionally for  members  of  this  committee  to  understand  what  I  mean 
when  I  say  I  would  like  to  abandon  the  requirement  of  injury  and 
fact.  Injury  and  fact  was  imported  into  the  law  of  standing  in  1970 
in  an  opinion  written  by  Justice  Douglas,  the  data  processing  case. 
It  had  come  out  of — and  I  think  Justice  Scalia  might  like  what  I 
am  about  to  say — it  had  come  out  of  the  legislative  history  of  the 
Administrative  Procedure  Act,  and  it  has  had  the  fate  of  many 
things  that  have  come  out  of  legislative  history.  It  has  not  worked 
very  well. 

Injury  and  fact  is  a  straightforward  factual  proposition.  People 
are  often  tempted  to  treat  it  as  a  normative  proposition.  I  would 
argue  that  while  we  suffer  injury  and  fact  in  many  aspects  of  our 
lives,  we  know  that  for  most  of  those  things,  we  do  not  have  legal 
redress. 

The  question  is  whether  we  should  have  legal  redress.  To  have 
legal  redress,  one  must  have  a  statutory  right,  a  constitutional 
right,  occasionally  judge-made  law,  but  injury  and  fact  has  proven 
to  be  an  analytic  difficult  for  the  court  rather  than  an  analytic  tool 
of  some  utility. 

For  those  who  might  be  worried  that  my  abandonment  or  pro- 
posed abandonment  of  injury  and  fact  would  open  wide  the  flood 
gates  so  that  the  Federal  courts  would  be  filled  with  suits,  let  me 
say  two  things.  First,  injury  and  fact  was  not  an  articulated  re- 
quirement of  article  III  before  Justice  Douglas'  opinion  in  1970. 
Second,  as  my  article  explains,  I  do  not  propose  that  my  analysis 
would  change  in  any  significant  respect,  the  results  already 
achieved.  Indeed,  what  I  openly  sought  to  do  was  to  provide  a  more 
coherent  analytic  basis  for  the  case  law  that  we  already  had. 

Senator  FEINSTEIN.  Thank  you. 
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One  final  question,  and  Senator  DeWine  alluded  to  this  some- 
what, on  separation  of  powers,  and  this  is,  again,  in  response  to 
Chairman  Hatch's  earlier  questioning.  You  explained  that  in  decid- 
ing a  separation-of-powers  case,  the  court  should,  and  I  quote,  "first 
and  foremost  seek  guidance  of  the  text  of  the  Constitution."  You 
noted,  however,  and  I  quote,  "There  are  certain  questions  to  which 
the  Constitution  does  not  provide  clear  textural  guidance."  What 
should  the  court  rely  on  in  those  cases? 

Mr.  Fletcher.  Assuming  that  the  textural  guidance  is  not  clear, 
it  can  sometimes,  nonetheless,  be  of  some  assistance.  That  is  to 
say,  the  text  should  be  the  first  resort,  and  even  if  it  is  not  conclu- 
sive, it  may  well  rule  out  certain  answers. 

After  that,  I  would  consult — and  I  am  not  sure  which  of  the  two 
would  come  first — it  may  depend  on  the  case — the  existing  case  law 
of  the  U.S.  Supreme  Court  and  the  structure  of  the  Constitution 
from  which  one  may  infer  certain  relationships. 

It  will  be,  and  I  think  cannot  be  an3rthing  but,  a  slightly  indeter- 
minate exercise  calling  on,  in  the  Supreme  Court  Justices,  the 
highest  of,  I  will  call  it,  political  and  legal  judgment  combined,  but 
I  cannot  pretend  that  the  text  will  clearly  answer  all  separation- 
of-powers  questions.  It  simply  cannot. 

Senator  Feinstein.  Mr.  Chairman,  I  just  want  you  to  know  and 
the  record  to  indicate,  in  the  SVa  years  that  this  nominee  has  been 
pending,  I  have  had  occasion  and  made  the  effort,  particularly  in 
California,  to  ask  many  questions  of  many  people  about  him,  most 
of  them  are  people  in  the  legal  profession  for  whom  I  have  deep  re- 
gard. I  have  found  that,  absolutely,  universally  across  the  board, 
this  is  a  uniquely  respected  scholar  for  his  mind  and  for  his  judg- 
ment. I  might  say,  I  have  not  yet  encountered  anyone  else  who  is 
held  in  such  high  regard  in  my  State. 

I  do  not  know  if  that  is  any  consolation  for  these  long  3V2  years, 
but  I  would  like  the  record  to  reflect  that. 

Mr.  Fletcher.  Senator  Feinstein,  thank  you  both  for  those  kind 
of  remarks  and  your  kind  introduction.  It  was  worth  waiting  for. 

Senator  Feinstein.  Thanks,  Mr.  Chairman. 

Senator  DeWine.  Professor  Fletcher,  Senator  Thurmond  could 
not  be  here.  He  is  at  another  hearing  at  this  time,  but  he  asked 
me  to  ask  you  the  following  question,  which  I  am  going  to  read  to 
you. 

Professor  Fletcher,  in  a  1991  article  entitled  "An  Appreciation  of 
Justice  William  Brennan,"  you  cite  Justice  Brennan  as  saying,  and 
I  quote,  "We  current  Justices  read  the  Constitution  in  the  only  way 
that  we  can,  as  20th-century  Americans.  We  look  to  the  history  of 
the  time,  the  framing  of  the  Constitution,  and  to  intervening  his- 
tory of  interpretation,  but  the  ultimate  question  must  be  what  do 
the  words  of  the  text  mean,  'in  our  time.' " 

Senator  Thurmond's  question  is:  Do  you  agree  that  this  is  the 
proper  approach  to  constitutional  interpretation?  And  if  you  could, 
explain,  please. 

Mr.  Fletcher.  Thank  you,  Mr.  Chairman. 

In  one  sense,  in  a  logical  sense.  Justice  Brennan  is  right,  we 
have  no  choice  but  to  interpret  the  words  "in  our  time"  because  we 
live  in  our  time.  Yet,  if  those  words  are  intended  to  go  further,  as, 
indeed,  I  think  Justice  Brennan  often  intended  them  to  go  further. 
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to  authorize  the  Supreme  Court  to  treat  the  Constitution  as  a  liv- 
ing document  that  could  grow  independent  of  the  text,  I  think  that 
a  difficult  proposition.  I  believe  that  the  text  of  the  Constitution 
should  control,  and  there  may  be  desirable  results  that  the  text 
simply  will  not  support.  And  if  that  is  so,  our  solution,  I  am  afraid, 
would  be  to  amend  the  document. 

Senator  DeWine.  Thank  you  very  much. 

Professor  Fletcher,  the  following  question,  I  am  going  to  direct  to 
you,  but  I  am  going  to  have  a  folio wup  question  which  I  would  in- 
vite the  other  three  panelists  to  respond  to. 

In  a  1982  Yale  Law  Journal  article,  you  discuss  the  Supreme 
Court's  actions  in  school  busing  cases.  You  state  on  page  683  that, 
"A  traditional  judicial  role  would  require  that  courts  in  school  cases 
define  precise  constitutional  violations,  prescribe  remedies  nar- 
rowly tailored  to  those  violations,  and  cease  judicial  involvement  at 
the  earliest  opportunity.  This  greatly  lessens  the  chance  of  recur- 
ring or  continuing  involvement  in  a  particular  case.  On  the  other 
hand,  the  goal  of  achieving  significant  and  enduring  racial  integra- 
tion in  the  public  schools  has  pushed  in  the  opposite  direction." 

Then,  on  page  696  of  the  same  article,  you  further  state,  "The 
only  legitimate  basis  for  a  Federal  judge  to  take  over  the  political 
function  in  devising  or  choosing  a  remedy  in  an  institutional  suit 
is  the  demonstrated  unwillingness  or  incapacity  of  the  political 
body,  but,  even  then,  a  Federal  district  court  is  not  and  should  not 
permit  itself  the  illusion  that  it  can  be  anything  more  than  a  tem- 
porarily legitimate  substitute  for  a  political  body  that  has  failed  to 
serve  its  function." 

Do  you  believe  that  the  court  should  establish  a  finish  line,  so 
to  speak,  in  ending  school  busing  decrees;  for  example,  at  the  out- 
set of  a  case?  The  practical  matter  you  have  alluded  to  in  the  first 
quote  I  read  is  that  these  cases  have  gone  on  for  a  long,  long,  long 
time.  How  do  you  balance  all  that?  Just  talk  to  us  a  little  bit  about 
your  philosophy. 

Mr.  Fletcher.  Thank  you,  Mr.  Chairman. 

Let  me  begin  with  the  premise  of  the  article  that  I  wrote.  The 
article  assumed  that  a  constitutional  violation  by  the  school  district 
or  a  constitutional  violation  by  the  authorities  running  a  prison 
had  already  been  found,  and  the  question  then  was  not  the  prior 
constitutionality  of  the  action,  but,  rather,  the  remedy  that  should 
be  supplied. 

In  that  article,  I  argued  that  the  exercise  of  discretion  nec- 
essarily involved  in  the  formulation  of  a  remedial  judicial  decree 
should  be  presumptively  illegitimate.  That  is  to  say,  it  is  not  an  ap- 
propriate task  for  a  judge  to  perform  unless  there  is  realistically 
no  other  choice.  And  I  argued  strongly  that  the  political  body 
should  draft  the  remedy,  that  is  to  say,  should  propose  what  should 
be  done,  and  that  the  judge  should  only  say  yes  or  no  because  the 
discretionary  judgment  as  to  what  the  remedy  should  say  precisely 
should  not  be  the  judge's.  And  I  argued  that  the  judge  should  be 
involved  only  in  case,  and  I  quote,  "serious  and  chronic  default  by 
the  political  branch."  That  was  a  more  conservative  position  on 
that  issue  than  the  Supreme  Court  was  then  taking. 
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The  Supreme  Court  in  the  Charlotte-Mecklenburg  case  had  only 
insisted  upon  default,  and  I  raised  the  bar  or  proposed  raising  the 
bar  to  serious  and  chronic  default. 

As  to  whether  there  should  be  a  set  termination  period,  I  have 
to  say  that  is  a  difficult  question  because,  if  you  know  going  in  as 
a  reluctant  defendant  that  the  school  board's  involvement  will 
cease  within  a  year,  it  may  alter  your  behavior.  The  judge  can  keep 
a  goal  of  early  withdrawal,  and  I  believe  achieve  that  goal  of  early 
withdrawal,  without  necessarily  setting  a  date  certain  at  the  out- 
set. It  may  in  some  circumstances  be  perfectly  appropriate,  but 
that  would  be  my  one  hesitation. 

Senator  DeWine.  What  is  the  appellate  court  role  in  this?  I  as- 
sume most  of  what  you  were  talking  about  is  at  the  district  court 
level  because  that  is  how  these  cases  are  initially  dealt  with  and 
that  is  who  has  the  jurisdiction,  unless  it  goes  up  on  appeal,  but 
give  me  a  little  philosophy  about  the  appellate  court,  and  then  I 
am  going  to  turn  to  Mr.  Straub  to  comment  on  that  as  well. 

Mr.  Fletcher.  Mr.  Chairman,  the  role  of  the  appellate  courts  in 
the  structural  injunction  cases,  school  cases,  prison  cases  and  so 
on,  has  been  relatively  limited.  The  reason  it  has  been  relatively 
limited  is  that  these  are,  in  substantial  part,  discretionary  judg- 
ments as  to  what  the  decree  should  be,  how  long  the  decree  should 
last,  and  it  is  built  into  the  law  that  the  equity  judge  has  a  fair 
amount  of  discretion. 

In  fact,  it  was  part  of  my  argument  against  the  judicial  drafting 
of  these  decrees  that  appellate  supervision  was  very  difficult.  Ap- 
pellate judges  do  have  a  role  when  the  district  judge  has  abused 
his  or  her  discretion,  and  courts  of  appeal  and  occasionally  the  U.S. 
Supreme  Court  have  reversed  what  the  district  judge  has  done,  in 
my  view,  entirely  appropriately,  but  those  are  cases  in  which  there 
has  been  a  fairly  clear  abuse  of  discretion.  And  I  have  to  say  that 
the  courts  of  appeals  are  somewhat  limited  in  what  they  may  ac- 
complish. 

Senator  DeWine.  Mr.  Straub,  would  you  like  to  answer  any  of 
those  questions  that  I  posed 

Mr.  Straub.  I  will  try,  Mr.  Chairman. 

Senator  DeWine  [continuing].  Or  take  off  on  anything  that  Mr. 
Fletcher  said? 

Mr.  Straub.  It  is  true  that  the  role  of  the  courts  of  appeal  in 
such  cases  is  extremely  limited,  but  they  do,  from  time  to  time, 
have  a  necessary  role. 

As  I  recall,  in  the  Federal  courts  in  New  York  during  the 
Willoughby  controversy,  a  district  court  held  the  Governor  in  con- 
tempt for,  in  effect,  not  having  provided  the  necessary  funding  to 
carry  out  certain  programs.  My  recollection  tells  me  that  the  Sec- 
ond Circuit  reversed  that.  That  is  clearly  the  kind  of  role  it  should 
be  taking.  I  think  that  was  a  very  sound  decision. 

It  may  well  be  then,  in  some  instances,  the  courts  of  appeal 
might  be  further  instructive  in  such  matters  to  suggest  to  the  dis- 
trict courts  that  they  may  be  treading  in  the  area  of  policy,  legisla- 
tive and  executive  implementation  of  that  policy,  by  taking  control 
of  institutional  matters  and  certainly  by  not  staying  their  hand 
within  a  very  short  period  of  time. 
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Senator  DeWine.  I  would  invite  our  two  district  court  nominees 
if  they  would  want  to  comment  on  any  of  the  questions.  My  ques- 
tioning goes  to  an  underlying  concern  that  at  least  I  have,  and  I 
think  many  people  have,  in  regard  to  balancing  the  constitutional 
imperatives  versus,  as  a  practical  matter  many  times,  the  awk- 
wardness and  difficulty  of  a  district  court  making  decisions  in  re- 
gard to  a  prison,  making  decisions  in  regard  to  a  school,  the  ap- 
pointment of  special  masters,  all  the  difficulties  this  entails.  I 
guess  the  only  thing  that  is  implied  in  my  question  is  the  length 
of  some  of  these  judicial  decrees — the  jurisdiction  extends  for  some- 
times decades.  I  just  wonder  if  either  one  of  you  would  like  to  com- 
ment on  any  of  the  questions  I  have  asked  or  a  question  that  I 
have  not  asked  on  that  subject. 

Judge  DiMlTROULEAS.  Mr.  Chairman,  as  a  State  judge  who  has 
been  in  the  criminal  division  8  or  9  years  on  the  bench,  my  expo- 
sure to  school  bussing  cases  is  nonexistent,  but  I  do  deal  with  jail 
situations  where  I  have  defendants  that  come  before  me  and  they 
want  to  get  married  in  the  jail,  they  want  to  have  a  contact  visit 
in  the  jail,  they  want  to  go  to  the  law  library  in  the  jail  more  than 
the  sheriffs  can  let  them  go,  and  my  jurisdiction  in  my  county,  we 
are  very  fortunate.  We  have  had  very,  very  fine  sheriffs  that  are 
cognizant  of  a  defendant's  rights.  I  simply  tell  them  that  the  sheriff 
runs  the  jail,  I  run  the  courtroom,  I  do  not  tell  them  how  to  run 
the  jail,  he  does  not  tell  me  how  to  run  the  courtroom. 

Absent  there  being  some  type  of  a  constitutional  deprivation,  my 
initial  reaction  would  be  to  defer  to  the  elected  official  or  body  and 
presume  that  they  are  doing  their  job  correctly.  I  would  be  reluc- 
tantly involved  in  any  type  of  procedure,  and,  hopefully,  the  in- 
volvement would  be  very  short  term  if  it  happened  to  have  oc- 
curred. 

Senator  DeWine.  Judge  Mickle. 

Judge  Mickle.  Mr.  Chairman,  I  would  concur  with  my  col- 
league's comments.  I  would  add  further,  however,  that  I  think  if 
there  is  a  constitutional  implication,  that  involvement  by  the  dis- 
trict court  should  be  narrowly  tailored  to  address  the  specific  prob- 
lem before  the  court,  and  that  that  time  table  should  be  very  lim- 
ited, with  specific  goals  set,  for  the  defendant  to  meet  those  goals, 
and  that  the  district  court  should  get  out  of  that  situation  as  soon 
as  practical. 

Senator  DeWine.  Senator  Feinstein. 

Senator  Feinstein.  I  have  no  questions,  Mr.  Chairman.  Thank 
you. 

Senator  DeWine.  Let  me  start  with  you.  Judge  Mickle,  the  same 
question  or  variation  of  the  question  I  asked  earlier  of  Professor 
Fletcher.  Maybe  you  could  recount  what  you  consider  to  be  the  sig- 
nificant life  experiences  that  you  have  had  that  you  will  bring  to 
the  Federal  district  bench. 

Judge  Mickle.  As  you  are  aware  from  my  questionnaire,  I  spent 
5  years  as  a  county  judge  handling  misdemeanors  and  small  claims 
court  matters,  and  for  the  next  8  years,  I  was  a  circuit  judge  han- 
dling all  matters  in  the  general  division  of  the  court. 

Since  that  point,  I  have  been  on  the  court  of  appeals  for  the  last 
5  years  handling  appeals  from  the  circuit  courts  in  22  counties  in 
north  Florida.  I  sit  on  the  largest  court  of  appeal  in  Florida,  which 
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comprises  15  judges.  We  sit  in  panels  of  three,  and  we  process  ap- 
proximately 6,000  cases  a  year  through  that  court. 

I  also  have  been  very  active  in  community  affairs  throughout  my 
professional  life,  and  I  have  found  those  very  rewarding,  very  satis- 
fying, and  very  beneficial. 

I  have  also  had  the  pleasant  experience  with  my  wife  of  rearing 
four  children,  and  I  have  got  some  gray  hairs  up  here  to  show  for 
it.  I  think  those  experiences  would  be  quite  helpful  as  well. 

So,  in  all,  I  am  looking  forward  to  being  confirmed  and  bringing 
those  life  experiences  and  those  professional  experiences  to  the 
U.S.  District  Court  for  the  Northern  District  of  Florida,  and  I  look 
forward  to  the  opportunity. 

Senator  DeWine.  Judge  Dimitrouleas. 

Judge  Dimitrouleas.  Mr.  Chairman,  I  am  a  trial  judge.  I  was 
a  trial  lawyer  before  I  became  a  trial  judge.  I  started  out  being  a 
public  defender,  started  out  defending  juveniles,  and  before  I  left, 
I  was  defending  people  charged  with  first-degree  murder  facing  the 
death  penalty.  I  became  a  prosecutor  and  was  involved  in  trying  all 
types  of  felony  cases  up  to  first-degree  murder  cases.  I  supervised 
over  40  lawyers  in  the  State  attorney's  office  in  Broward  County 
before  I  got  appointed  to  the  circuit  court  bench. 

I  was  counting  it  up  the  other  day.  As  a  lawyer  and  a  judge,  I 
have  been  involved  in  upwards  of  near  1,000  jury  trials,  and  I 
think  that  that  experience  will  do  me  well  if  I  should  be  fortunate 
enough  to  be  confirmed. 

Like  Judge  Mickle,  I  am  very  thankful  for  my  life  experiences, 
raising  my  two  boys,  and  I  think  that  is  very  helpful. 

I  have  taught  trial  advocacy  at  our  local  law  school.  I  have 
coached  track  and  field  at  a  local  high  school.  I  think  those  experi- 
ences also  are  very  helpful. 

Senator  DeWine.  Good.  Thank  you. 

Mr.  Straub? 

Mr.  Straub.  Mr.  Chairman,  you  were  good  enough  to  let  me 
flash  a  touch  of  pride  at  the  outset  in  introducing  my  family,  even 
those  of  my  sons  who  are  not  here.  I  must  tell  you,  quite  candidly, 
that  the  most  important  life  experience  I  have  had  is  to  have 
raised,  with  my  wife,  four  sons,  we  hope  successfully,  but  I  believe 
that  has  brought  us  akin  to  the  problems  that  everyday  America 
has  throughout  the  course  of  the  Nation  and  throughout  our  lives, 
and  I  believe  that  would  be  of  singular  significance  to  me  as  a 
judge. 

My  experiences,  as  a  practical  matter,  first  in  the  legislature,  I 
believe,  Mr.  Chairman,  have  taught  me  firsthand  the  significance 
of  our  tripartite  government.  I  know  from  bitter  personal  experi- 
ence what  it  is  to  draft  a  statute,  have  it  enacted,  and  then  have 
it  ignored  by  a  judge.  I  shall  take  that  very  important  lesson  with 
me  to  the  court,  should  I  be  fortunate  enough  to  go  there. 

I  have  practiced  law  now  for  35  years  on  all  manner  of  issues, 
in  courts  of  all  stripe,  in  State  and  Federal  jurisdictions.  I  believe 
I  have  come  to  know  sufficient  about  the  law,  about  its  practice, 
about  its  effect  on  people,  upon  society,  so  as  to  be  able  to 
empathize  with  the  problems  that  are  brought  before  me,  and,  yet, 
by  the  same  token,  structurally  confine  myself  to  their  resolution 
by  the  law  in  Constitution  which  governs  our  Nation. 
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Senator  DeWine.  Thank  you  very  much. 

One  final  question,  Professor  Fletcher.  In  an  October  21,  1991, 
San  Francisco  Chronicle  article,  you  argued  that  the  Senate  should 
assert  its  authority  to  ensure  that  its  advice  and  consent  role  be- 
comes a  working  reality.  You  also  alluded  to  the  fact  that  the  Sen- 
ate should  insist  that  nominees  have  relatively  centrist  views  of  the 
Constitution.  Is  this  an  accurate  summation  of  your  beliefs  today, 
and  if  so,  would  you  consider  yourself  to  have  relatively  centrist 
views  of  the  Constitution? 

Mr.  Fletcher.  Mr.  Chairman,  the  short  answer  to  that  is  yes, 
but,  if  I  may,  I  would  like  to  give  a  slightly  longer  answer. 

Senator  DeWine.  Sure. 

Mr.  Fletcher.  That  op  ed  piece  in  the  San  Francisco  Chronicle 
was  written  after  Presidents  Reagan  and  Bush  had  nominated  five 
justices  to  the  Supreme  Court,  and  I  tried  to  place  that  into  histori- 
cal context  by  indicating  that  there  had  been  two  great  waves  of 
ideological  appointments  to  the  Supreme  Court  in  this  century.  The 
first  was  under  Franklin  Roosevelt,  and  the  second  under  President 
Reagan  and  President  Bush. 

Those  two  episodes,  however,  were  radically  different  in  that 
President  Roosevelt  had  a  Democratic  legislature,  and  there  was 
little  controversy  in  the  country  about  those  nominees  and  their 
ideological  viewpoints. 

That  was  not  the  case  for  the  nominees  of  President  Reagan  and 
President  Bush  because  President  Reagan  and  President  Bush 
chose  not  only  Republican  nominees,  but,  for  the  most  part,  nomi- 
nees from  the  right  end  of  the  Republican  spectrum.  During  most 
of  that  period,  there  was  a  Democratic  Senate,  and  it  was  quite 
predictable  that  there  would  be  fights,  of  which  we,  of  course,  had 
two  very  bitter  fights. 

I  wrote  to  suggest  that — well,  to  point  out  the  obvious  fact  first, 
that  the  response  to  those  fights  had  been  actions  on  behalf  of  the 
nominees  to  withdraw,  to  pretend  that  they  were  blank  slates,  ei- 
ther to  be  or  to  pretend  to  be  blank  slates.  I  thought  that  that  was 
an  unfortunate  development  because  I  do  believe  that  the  Senate 
has  an  appropriate  role  in  evaluating  nominees  to  the  U.S.  Su- 
preme Court,  and  that  the  Senate  has  a  right  to  insist  that  nomi- 
nees ask  questions  and  get  answers  within  the  grounds  of  propriety 
in  cases  that  might  directly  come  before  the  court,  on  answers  that 
would  illuminate  the  judicial  philosophy  of  those  nominees.  And  I 
further  said — and  I  particularly  meant  it  in  the  context  of  divided 
government — that  the  Senate  had  a  right  to  insist  in  some  genuine 
say.  As  to  my  own  position,  I  do  view  myself  as  fairly  close  to,  if 
I  can  use  the  word,  the  mainstream  or  the  center. 

Senator  DeWine.  Thank  you  very  much. 

Senator  Feinstein. 

Senator  Feinstein.  Talking  about  philosophy,  let  me  ask  each  of 
you  this  question.  How  do  you  look  at  the  law  and  the  death  pen- 
alty? 

Mr.  Fletcher.  Senator  Feinstein,  the  Supreme  Court  has  been 
very  clear  on  the  point.  The  death  penalty  is  constitutional,  and  I 
would  enforce  the  death  penalty,  as  the  Supreme  Court  has  indi- 
cated that  it  is  constitutional. 

Senator  FEINSTEIN.  Mr.  Straub. 
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Mr.  Straub.  As  Professor  Fletcher  indicates,  that  is  settled  law, 
and  I  would  abide  by  it  and  so  follow  that  decision. 

Senator  Feinstein.  Judge. 

Judge  DiMlTROULEAS.  I  would  follow  the  law.  Senator. 

Judge  MiCKLE.  Senator,  I  also  would  follow  the  law. 

Senator  Feinstein.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Senator  DeWine.  Thank  you. 

I  appreciate  all  of  your  patience.  I  appreciate  your  families'  pa- 
tience as  well. 

As  you  know,  the  record  will  remain  open  until  the  end  of  the 
week,  which  means  that  members  of  the  committee  may  submit 
written  questions  to  you.  So,  with  that  as  a  possibility,  we  would, 
of  course,  ask  you  to  respond  to  those  in  a  timely  fashion. 

Senator  DeWine.  We  thank  you  very  much  for  your  testimony, 
and  this  will  conclude  today's  hearing. 

[Whereupon,  at  3:16  p.m.,  the  committee  was  adjourned.] 
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Wlllicim  Alan  Fletcher 


2.  Address:   List  current  place  of  residence  and  office 
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Degree:   B.A.  in  English  History  and  Literature,  1968 

Oxford  University 


1045 


Oxford,  England 
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enterprises,  partnerships,  institutions  and  organizations, 
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(a)  Principal  Employment; 

(1)  Staff  member,  1970  to  1972 
Office  of  Emergency  Preparedness 
Executive  Office  of  the  President 
Washington,  D.C. 

(This  work  was  performed  as  an  active  duty  Navy 
officer.  The  Office  of  Emergency  Preparedness  has 
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(2)  Law  clerk,  1975  to  1976 
Judge  Stanley  A.  Weigel 

United  States  District  Court  for  the  Northern 
District  of  California 
San  Francisco,  CA  94102 

(3)  Law  clerk,  1976  to  1977 
Justice  Willieun  J.  Brennan,  Jr. 
United  States  Supreme  Court 
Washington,  D.C.   20543 

(4)  Law  professor,  1977  to  present 
University  of  California,  Berkeley 
School  of  Law  (Boa It  Hall) 
Berkeley,  CA  94720 

(b)  Other  Emplovment; 

Summer  clerk  during  law  school; 

(1)   Clerk,  summer  1973 

Culp,  Dwyer,  Guterson  and  Grader 
(Now  Culp,  Guterson  and  Grader) 
1  Union  Sq.,  27th  floor 
Seattle,  WA   98104 
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(2)   Clerk,  summer  1974 

Heller,  Ehrman,  White  and  McAuliffe 

333  Bush  St. 

San  Francisco,  CA   94104 

Lecturer,  and  adjunct  and  visiting  professor; 

(1)  Lecturer  on  Remedies,  summer  of  1978  to  present 
BAR/BRI  Bar  Review  Course 

332  Golden  Gate  Ave. 

San  Francisco,  CA   94102 

(2)  Adjunct  professor,  spring  1981 
Stanford  Law  School 
Stanford,  CA   94305 

(3)  Adjunct  professor,  fall  1985 
Santa  Clara  Law  School 
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(4)  Visiting  professor,  summer  1986 
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(5)  Adjunct  professor,  1988  to  1989,  and  spring  1994 
Hastings  College  of  the  Law 

200  McAllister  St. 

San  Francisco,  CA   94102 

(6)  Visiting  professor,  svunmer  1990 
Michigan  Law  School 

625  S.  State  St. 

Ann  Arbor,  MI   48109 

(7)  Adjunct  professor,  fall  1990  and  fall  1994 
Golden  Gate  Law  School 

536  Mission  St. 

San  Francisco,  CA   94105 

(8)  Professor,  summer  1991 
Salzburg  Seminars 
Salzburg,  Austria 

Principal  Consulting; 

(1)  Consultant,  1981,  1983,  1985 
Fred  M.  Caploe,  Esq. 
P.O.Box  236-Station  A 
Richmond,  CA   24808-0236 

(2)  Consultant,  fall  1990 
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Native  American  Rights  Fund 
310  K  St. ,  Suite  708 
Anchorage,  AK   99501 

(3)  Consultant,  spring  1994  to  present 
McCutchen,  Doyle,  Brown  &  Enerson 
3  Embarcadero  Center 

San  Francisco,  CA   94111 

(4)  Consultant,  summer  1994  to  present 
Bartko,  Tarrant  &  Miller 

900  Front  St.,  Suite  300 
San  Francisco,  CA    94111 

7.  Military  Service;   Have  you  had  any  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate>  serial  number,  and  type  of  discharge 
received. 

I  have  served  in  the  United  States  Navy.   I  was  enrolled  in 
Officer  Candidate  School  at  Newport,  Rhode  Island,  from  June 
through  October,  1968.   At  the  end  of  that  period,  I  received  a 
commission  as  an  Ensign.   From  the  fall  of  1968  to  the  fall  of 
1970,  I  was  placed  on  inactive  duty  while  I  attended  Oxford 
University  in  England  on  a  Rhodes  Scholarship.   My  active  service 
began  in  the  fall  of  1970  and  ended  in  the  summer  of  1972. 
During  the  entire  period  of  my  active  duty  service,  I  was  a 
member  of  the  staff  of  General  George  A.  Lincoln  (ret.).  Director 
of  the  Office  of  Emergency  Preparedness;  Executive  Office  of  the 
President;  Washington,  D.C. 

My  rank  at  discharge  was  Lieutenant.   My  serial  number  while 
at  Officer  Candidate  School  was  B  12  69  84.   My  serial  number 
after  receiving  my  commission  was  741334/1105.   I  was  honorably 
discharged . 

8.  Honors  and  Awards;   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

High  School 

Exchange  student  to  Marseille,  France,  1962-63 
Elected  by  student  body 

Harvard  College: 

Harvard  College  National  Scholarship 
Detur  Prize  for  Academic  Excellence 
Dean's  List  all  four  years 


50-531  98-34 
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B.A. ,  magna  cum  laude  (English  History  and  Literature) 

Oxford  University: 

Rhodes  Scholarship, 

Washington  and  Herton,  1968 
B.A.,  2d  cl.  (English  Language  and  Literature) 

Yale  Law  School: 

Editor,  Yale  Law  Journal 
University  of  California,  Berkeley: 

Distinguished  Teaching  Award,  1993 

9.  Bar  Associations;   List  all  bar  associations,  legal  or 
judicial-related  committees  or  conferences  of  which  you  have 
been  a  member  and  give  the  titles  and  dates  of  any  offices 
which  you  have  held  in  such  groups. 

California  Bar  Association.  Active  member  since  1980. 

American  Law  Institute.   Member  since  1989. 

10.  Other  me^mbeTPlfTi  ps :   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

I  am  not  a  member  of  the  organization,  but  the  Committee 
should  know  that  I  have  done  a  substantial  eunount  of  unpaid 
consulting  work  for  the  National  Association  of  Radiation 
Survivors.   This  organization  has  lobbied  the  United  States 
Congress  for  various  legislative  changes.   In  connection  with 
this  lobbying,  I  have  made  three  public  appearances  before 
Congress,  two  before  this  Committee  and  one  before  a  Subcommittee 
of  the  House  Judiciary  Committee.   See  below,  in  answer  to 
Question  19  (Part  I) ,  for  further  details. 

I  am  a  member  of  the  Women's  Faculty  Club  at  the  University 
of  California,  Berkeley.   I  was  a  Board  Member  from  1985  to  1986. 
Because  of  its  name,  some  explanation  of  the  Women's  Faculty  Club 
may  be  useful.   There  are  two  faculty  clubs  on  the  University  of 
California,  Berkeley,  campus — The  Faculty  Club,  and  the  Women's 
Faculty  Club.   The  Women's  Faculty  Club  was  begun  in  the  1920s, 
in  response  to  discriminatory  policies  of  The  Faculty  Club. 
Those  policies  of  The  Faculty  Club  have  long  since  ceased,  but 
the  two  clubs  have  never  merged.   Both  clubs  are  now,  and  have 
been  for  many  years,  open  to  both  men  and  women.   Membership  in 
one  club  entitles  a  member  to  privileges  at  the  other  club.   I 
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have  chosen  to  be  a  member  of  the  Women's  Faculty  Club. 

11.  Court  Admission:   List  all  the  courts  in  which  you  have  been 
admitted  to  practice,  with  dates  of  admission  and  lapses  if 
any  such  membership  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

I  have  been  an  active  member  of  the  California  Bar 
Association  since  1980,  and  am  admitted  to  all  the  courts  to 
which  bar  membership,  without  more,  entitles  me  to  practice. 

12.  Published  Writings;   List  the  titles,  publishers,  and  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  Committee. 
Also  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  and  they  are  readily 
available  to  you,  please  supply  them. 

Casebook; 

G.  Hazard,  C.  Tait,  and  W.  Fletcher,  Pleading  and  Procedure; 
State  and  Federal  (7th  ed. ,  1994).   1992  and  1993  Supplements  to 
D.  Louisell,  G.  Hazard,  and  C.  Tait,  Pleading  and  Procedure; 
State  and  Federal  (6th  ed.,  1989). 

I  was  the  principal  author  of  the  seventh  edition,  and 
prepared  the  1992  and  1993  supplements  to  the  sixth  edition.   I 
did  not  participate  in  preparing  the  sixth  or  earlier  editions. 

Articles; 

"The  Discretionary  Constitution;   Institutional  Remedies  and 
Judicial  Legitimacy,"  91  Yale  L.J.  635  (1982). 

"A  Historical  Interpretation  of  the  Eleventh  Amendment;   A 
Narrow  Construction  of  an  Affirmative  Grant  of  Jurisdiction 
Rather  than  a  Prohibition  Against  Jurisdiction,"  35  Stan. L. Rev. 
1033  (1983). 

"The  General  Common  Law  and  Section  34  of  the  Judiciary  Act 
of  1789:   The  Example  of  Marine  Insurance,"  97  Harv.L.Rev.  1513 
(1984)  . 

"The  Structure  of  Standing,"  98  Yale  L.J.  221  (1988). 
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"The  Diversity  Explanation  of  the  Eleventh  Amendment:   A 
Reply  to  Critics,"  56  U. Chi. L. Rev.  1261  (1989). 

"Exchange  on  the  Eleventh  Amendment,"  57  U. Chi. L. Rev.  131 
(1990)  . 

"The  'Case  or  Controversy'  Requirement  in  State  Court 
Adjudications  of  Federal  Questions,"  78  Calif .L. Rev.  263  (1990). 

"The  Warner  Amendment:   A  Separation  of  Powers  Analysis,"  65 
Wash. L. Rev.  285  (1990). 

.  ,     .   3    '■-;■.:  \       - 

Book  Reviews; 

"The  Supreme  Court: How  It  Was.  How  It  Is.  by  Chief  Justice 

William  Rehnquist,"  75  Calif .L. Rev.  1891  (1987). 

"The  Brethren;   Inside  the  Supreme  Court,  by  Bob  Woodward 
and  Scott  Armstrong,"  68  Calif .L. Rev.  168  (1980). 

Miscellaneous; 

"Standing  to  Sue  for  Members  of  Congress,"  83  Yale  L.J.  1655 
(1974)  . 

"In  Memoriam,  John  H.  Binns,"  The  American  Oxonian  233 
(Spring,  1981) . 

"Senate  Must  Change  Its  Role  in  the  Confirmation  Process," 
San  Francisco  Chronicle.  Oct.  21,  1991,  p.  04. 

"An  Appreciation  of  Justice  William  J.  Brennan,  Jr.,"  15 
Nova  L.Rev.  15  (1991). 

"Eleventh  Amendment,"  Encvclopedia  of  the  American 
Constitution  171  (Supp.  I  1992). 

Congressional  Testimonv; 

"Litigation  Relating  to  Atomic  Testing,"  Hearings  Before  the 
Subcommittee  on  Administrative  Law  and  Governmental  Relations  of 
the  Committee  on  the  Judiciarv  (House  of  Representatives),  99th 
Cong.,  1st  Sess.  (Oct.  3,  1985). 

"Goverxunent  Liability  for  Atomic  Weapons  Testing  Progreun," 
Hearing  Before  f-]\f-   t?9pmittee  on  the  Judiciarv  (Senate) ,  99th 
Cong.,  2nd  Sess.  (June  27,  1986). 

"Atomic  Weapons  Testing  Program  and  the  Warner  Amendment," 
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Hearing  Before  the  Committee  on  the  Judiciary  (Senate) ,  101st 
Cong.,  1st  Sess.  (Aug.  3,  1989). 

Commercial  Outline; 

Federal  Courts  (2d  ed. ,  1991;  1st  ed.,  1987). 

Speeches  and  lectures  on  constitutional  law  and  legal 
topics ; 

I  have  given  no  speeches  or  lectures  that  have  later  been 
published.   I  usually  speak  without  notes.   Even  when  I  do  have 
notes,  I  do  not,  as  a  rule,  save  them.   However,  I  have  found  in 
my  files  notes  for  one  lecture  and  one  speech,  which  I  have  typed 
up  for  ease  of  reading  by  the  Committee.  They  are: 

Lecture  to  a  delegation  to  the  United  States  of  five  members 
of  the  Leningrad  City  Council.   San  Francisco,  Jan.  15,  1991. 

Speech  to  the  San  Diego  Bar  Association  on  Law  Day.  May  6, 
1994. 


13.  Health;  What  is  the  present  state  of  your  health?  List  the 
date  of  your  last  physical  examination. 

My  health  is  excellent.  My  last  full  physical  examination 
was  on  June  7,  1993.   I  had  a  partial  physical  examination  on 
March  6,  1995. 

14.  Judicial  Office.   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
court. 

None. 

15.  Citations;   If  you  are  or  have  been  a  judge,  provide:   (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  sximmary  of  and  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticisms 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  were  not 
officially  reported,  please  provide  copies  of  the  opinions. 
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Not  applicable. 

16.   Public  Office:   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  and  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any  unsuccessful 
candidacies  for  elective  public  office. 

None ,  to  both .        . 


17.   Legal  Career: 

a.    Describe  chronologically  your  law  practice  and 

experience  after  your  graduation  from  law  school, 
including: 

1.  whether  you  served  as  a  clerk  to  a  judge,  and  if 
so,  the  name  of  the  judge,  the  court,  and  the 
dates  of  the  period  you  were  a  clerk; 

I  was  a  clerk  to: 

Judge  Stanley  A.  Weigel 

United  States  District  Court  for  the  Northern  District  of 

California 
San  Francisco,  CA 
Fall,  1975,  to  Summer,  1976 

Justice  William  J.  Brennan,  Jr. 
United  States  Supreme  Court 
Washington ,  D . C . 
Fall,  1976,  to  Summer,  1977        ' 

2.  whether  you  practiced  alone,  and  if  so,  the 
addresses  and  the  dates; 

I  have  been  employed  as  a  full-time  law  professor  at  Boalt 
Hall  from  1977  until  the  present.   During  my  academic  career  at 
the  School  of  Law  (Boalt  Hall) ,  University  of  California, 
Berkeley,  I  have  from  time  to  time  provided  legal  assistance  to 
other  lawyers  as  a  consultant.   On  all  such  occasions,  I  have 
provided  that  assistance  without  partners  or  other  legal 
associates.   My  address  is: 

University  of  California,  Berkeley 
School  of  Law  (Boalt  Hall) 
Berkeley,  CA   94720 

3.  the  dates,  names  and  addresses  of  law  firms  or 
offices,  companies  or  governmental  agencies  with 
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which  you  have  been  connected,  the  nature  of  your 
connection  with  each; 

(a)  Staff  member,  1970  to  1972 
Office  of  Emergency  Preparedness 
Executive  Office  of  the  President 
Washington,  D.C. 

I  was  detailed  to  the  Office  of  Emergency  Preparedness  (CEP) 
for  my  active  duty  military  service,  where  I  served  on  the  staff 
of  the  director  of  the  agency.  Gen.  (ret.)  George  A.  Lincoln. 
OEP  has  since  been  reorganized  out  of  existence.   Its  functions 
are  now  served  by  the  Federal  Emergency  Management  Agency  (FEMA) , 
parts  of  the  Department  of  Defense,  and  other  parts  of  the 
federal  government. 

(b)  Summer  clerk,  summer  1973 

Gulp,  Dwyer,  Guterson  and  Grader 

(The  firm's  present  name  is  Gulp,  Guterson  and  Grader.) 

1  Union  Sq. ,  27th  floor 

Seattle,  WA   98104 

I  was  a  summer  clerk  to  this  law  firm  after  my  first  year  in 
law  school. 

(c)  Summer  clerk,  summer  1974 

Heller,  Ehrman,  White  and  McAuliffe 

333  Bush  St. 

San  Francisco,  CA   94104 

I  was  a  summer  clerk  to  this  law  firm  after  my  second  year 
in  law  school. 

(d)  Consultant  1981,  1983,  1985 
Fred  M.  Caploe,  Esq. 
P.O.Box  236-Station  A 
Richmond,  CA    94808-0236 

I  consulted  with  Mr.  Caploe,  assisting  him  to  prepare  three 
successful  oppositions  to  review  in  the  United  Supreme  Court,  all 
in  response  to  successive  applications  by  the  same  party. 

(e)  Consultant,  1985-1989 

Howard,  Rice,  Nemerovsky,  Canady,  Robertson  &  Falk 

3  Embarcadero  Center 

San  Francisco,  CA   94111 

I  consulted  on  a  brief  filed  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  and  was  the  principal  drafter  of  an 
unsuccessful  petition  for  certiorari  to  the  Supreme  Court. 
Further,  I  prepared  and  presented  testimony  to  a  Subcommittee  of 
the  Judiciary  Committee  of  the  House  of  Representatives  and  to 
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the  Senate  Judiciary  Committee.   I  did  this  legal  work  pro  bono, 
as  did  the  lawyers  with  whom  I  was  working. 

(f)  Consultant,  1985  - 
Perkins  Coie 

1201  3d  Ave.,  40th  floor 
Seattle,  WA   98101 

I  consulted  on  an  unsuccessful  petition  for  certiorari  to 
the  United  States  Supreme  Court. 

(g)  Consultant,  1986 
Engen  &  Kirkpatrick 

(now  Law  Offices  of  Theodora  Poloynis-Engen) 
272  South  Los  Robles 
Pasadena,  CA   91101 

I  consulted  and  provided  expert  testimony  in  an 
administrative  hearing. 

(h)   Consultant,  1990         ^^ 
Native  American  Rights  Fund 
310  K  St.,  Suite  708 
Anchorage,  AK   99501 

I  consulted  and  provided  some  drafting  help  on  an 
unsuccessful  petition  for  certiorari  to  the  United  States  Supreme 
Court. 

(i).  Consultant,  1994  to  present 

McCutchen,  Doyle,  Brown  &  Enerson     ^ : 

3  Embarcadero  Center 

San  Francisco,  CA   94111 

I  have  provided  analysis  and  advice  in  connection  with  an 
ongoing  Superfund  case. 

(j)   Consultant,  1994  to  present 
Bartko,  Tarrant  &  Miller 
900  Front  St.,  Suite  300 
San  Francisco,  CA   94111 

I  have  provided  analysis,  advice,  emd  drafting  assistance  in 
an  appeal  to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

b.    1.   What  has  been  the  general  character  of  your 

practice,  dividing  it  into  periods  with  dates,  if 
its  character  has  changed  over  the  years? 

From  the  time  I  finished  my  clerkship  with  Justice  William 
J.  Brennan  in  1977,  I  have  been  a  full-time  professor  on  the 
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faculty  of  the  University  of  California,  Berkeley,  School  of  Law 
(Boalt  Hall) .   I  have  done  some  consulting  work,  as  indicated 
above.   But  I  have  viewed  a  more  substantial  consulting  load  as 
inconsistent  with  my  responsibilities  as  a  professor. 

2.    Describe  your  typical  clients,  and  mention  the 
areas,  if  any,  in  which  you  have  specialized. 

My  primary  areas  of  academic  expertise  are  Civil  Procedure 
and  Federal  Jurisdiction.   The  consulting  I  have  done  has  been 
almost  entirely  in  these  areas  of  law. 

c.    1.   Did  you  appear  in  court  frequently,  occasionally  or 
not  at  all?   If  the  frequency  of  your  appearances  in 
court  has  varied,  describe  each  such  variance,  giving 
dates . 

I  have  not  personally  appeared  in  court. 

2.  What  percentage  of  these  appearances  was  in 

a)  federal  courts; 

b)  state  courts; 

c)  other  courts. 

All  of  my  consulting  has  been  in  cases  in  filed  in  federal 
court. 

3.  What  percentage  of  yoxir  litigation  was 

a)  civil; 

b)  criminal. 

All  of  my  consulting  has  been  in  civil  cases. 

4.  State  the  number  of  cases  in  covirts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

None. 

5.  What  percentage  of  these  trials  was 

(a)  jury; 

(b)  non-jury. 

Not  applicable. 

18.   Litigation;   Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the  citations, 
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if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  sunmary  of  the  substance  of 
each  case.   Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case.   Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  and 

(c)  the  individual  name,  addresses,  and  telephone 
numbers  of  co-counsel  and  of  principal  counsel  for  each 
of  the  other  parties. 

See  answer  to  Question  19,  immediately  following. 

19.   Legal  Activities;   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation.   In  this  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived) . 

Questions  18  and  19  are  substantially  designed  for  a 
practicing  lawyer,  and  do  not  match  well  the  experience  I  have 
had.   In  answer  to  both  questions,  I  will  first  describe  legal 
experience  I  have  had  outside  the  university.   I  will  then 
describe  briefly  my  academic  work  and  provide  academic 
references.   Finally,  I  will  describe  the  courses  I  teach  that 
have  the  most  direct  application  to  the  work  of  a  federal  judge. 

(a)   Legal  experience  outside  the  university; 

(1)   Two  areas  of  sustained  work: 

/a/  The  Eleventh  Amendment; 

The  Eleventh  Amendment  to  the  United  States  Constitution  has 
been  a  conundrum  for  about  two  hundred  years.   It  provides,  in 
its  entirety: 

The  Judicial  power  of  the  United  States  shall  not  be 
construed  to  extend  to  any  suit  in  law  or  equity,  commenced 
or  prosecuted  against  one  of  the  United  States  by  Citizens 
of  another  State,  or  by  Citizens  or  Subjects  of  any  Foreign 
State . 
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The  Amendment  clearly  provides  some  protection  to  the  states 
against  unconsented  suits  by  private  citizens,  but  the  nature  of 
that  protection,  and  the  manner  in  which  the  Amendment  provides 
it,  is  far  from  clear. 

I  first  became  interested  in  the  problem  of  the  Eleventh 
Amendment  when  I  was  a  law  clerk  for  Justice  William  J.  Brennan 
in  1976-77.   Some  years  later,  after  extensive  historical 
research,  I  concluded  that  the  Amendment  was  not  intended  to 
forbid  jurisdiction  over  suits  brought  by  private  citizens 
against  states.   Rather,  the  Amendment  merely  required  a  narrow 
construction  of  a  party-based  grant  of  jurisdiction  that  the 
Supreme  Court  had  found  to  authorize  such  suits  in  Chisholm  v. 
Georgia.  2  U.S.  (2  Dall.)  419  (1793).   Under  this  view  of  the 
Amendment,  private  suits  against  a  state  are  permitted  if  some 
other  head  of  jurisdiction  is  available. 

I  published  an  article  outlining  the  results  of  my 
historical  research  in  1983.   "A  Historical  Interpretation  of  the 
Eleventh  Amendment:   A  Narrow  Construction  of  an  Affirmative 
Grant  of  Jurisdiction  Rather  than  a  Prohibition  Against 
Jurisdiction,"  35  Stan. L. Rev.  1033  (1983).   My  position  attracted 
the  support  of  four  dissenters  in  Atascadero  State  Hospital  v. 
Scanlon.  473  U.S.  234,  247  (1985).   The  Eleventh  Amendment 
continues  to  be  an  area  of  evolving  doctrine,  and  I  have 
continued  to  write  in  the  area.   "The  Diversity  Explanation  of 
the  Eleventh  Amendment:   A  Reply  to  Critics,"  56  U. Chi. L. Rev. 
1261  (1989);  "Exchange  on  the  Eleventh  Amendment,"  57 
U. Chi .L. Rev.  131  (1990);  "Eleventh  Amendment,"  Encyclopedia  of 
the  American  Constitution  171  (Supp.  I  1992) .   In  addition,  I 
have  consulted  in  two  cases  in  which  the  Eleventh  Amendment  was  a 
critical  issue. 

The  first  of  the  consultations  was  in  Blatchford  v.  Native 
Village  of  Noatak  and  Circle  Village.  501  U.S.  775  (1991),  in 
which  the  question  was  whether  Native  American  tribes  were  to  be 
treated  like  private  citizens  and  thus  barred  from  suit  by  the 
Amendment,  or  like  states  and  thus  permitted  to  sue.   I  provided 
advice  and  a  small  eunount  of  drafting  help  to  the  Native  American 
Rights  Fund  in  their  brief  on  behalf  of  the  Native  Village  of 
Noatedc,  arguing  that  Native  American  tribes  should  be  permitted 
to  bring  suit.   The  Court  ultimately  held  in  Native  Village  of 
Noatak  that  unconsented  suits  by  Native  American  tribes  are 
forbidden  by  the  Amendment. 

The  second  is  in  an  ongoing  dispute  over  the  cleanup  of  the 
Stringfellow  Acid  Pits  outside  Los  Angeles,  in  which  an  important 
issue  is  whether  the  State  of  California  should  be  required  to 
provide  compensation  to  private  companies.   I  have  provided 
advice  to  attorneys  representing  private  companies  seeking 
compensation  from  the  state.   Given  the  ongoing  litigation,  I 
believe  that  I  should  not  describe  my  analysis  of  the  precise 
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nature  of  the  dispute. 

The  names,  addresses,  and  telephone  numbers  of  the  two 
attorneys  with  whom  I  have  worked  in  consulting  on  the  Eleventh 
Amendment  are: 

Lawrence  Aschenbrenner 
Native  American  Rights  Fund 
310  K  St.,  Suite  708 
Anchorage,  AK   99501 
(907)  276-0680  , 

Barry  P.  Goode 

McCutchen,  Doyle  &  Enerson 

3  Embarcadero  Center 

San  Francisco,  CA   94111 

(415)  393-2110 

/b/   Separation  of  Powers  and  the  "Warner 
Amendment.** 

Over  a  span  of  several  years,  I  have  worked  without 
compensation  on  behalf  of  *'atomic  veterans**  and  civilian 
'*downwinders'*  who  were  exposed  to  large  amounts  of  radiation 
during  the  United  States*  atmospheric  testing  of  atomic  weapons. 
I  first  became  involved  in  the  issue  when  the  San  Francisco  law 
firm  of  Howard,  Rice,  Nemerovsky,  Canady,  Robertson  and  Fa Ik 
approached  me  after  the  federal  District  Court  had  rejected 
claims  by  atomic  veterans  and  downwinders  in  In  re  Consolidated 
United  States  Atmospheric  Testing  Litigation.  616  F.Supp.  759 
(N.D.Calif.  1985).   The  natvure  of  the  legal  problem  is  as 
follows. 

From  1946  until  1963,  the  United  States  conducted  over  300 
announced  atmospheric  tests  of  atomic  weapons.  The  weapons  were 
exploded  in  the  open  air,  and  substantial  eunounts  of  radiation 
were  released.   Probably  the  greatest  exposure  to  radiation 
occurred  at  and  near  the  Nevada  test  site  outside  Las  Vegas. 
Many  active  duty  soldiers  were  deliberately  exposed  to  radiation. 
Many  civilians  downwind  of  the  tests  in  rural  Nevada  and  Uteih 
were  exposed  to  this  radiation.   The  soldiers  are  now  commonly 
referred  to  as  ** atomic  veterans,*'  and  the  civilians  as 
*'downwinders .  ** 

Many  of  the  atomic  veterans  and  downwinders  have  suffered 
abnormally  high  rates  of  cancer,  as  well  as  abnormal  kinds  of 
cancer.   They  have  also  suffered  miscarriages,  birth  defects  in 
their  children,  and  other  diseases  possibly  linked  to  the 
radiation  to  which  they  were  exposed.   The  United  States 
government  is  protected  from  suit  by  the  doctrine  of  sovereign 
immunity.   However,  a  number  of  private  contractors  assisted  the 
United  States  in  designing  the  weapons,  and  in  designing  and 
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carrying  out  the  tests.   These  contractors  did  not,  at  the  time 
they  acted,  have  sovereign  immunity  for  their  actions. 

A  number  of  the  atomic  veterans  and  downwinders  brought  suit 
against  the  private  contractors  in  federal  District  Court  in  the 
Northern  District  of  California.   After  the  suit  was  filed,  the 
contractor/defendants  sought  from  Congress  the  passage  of  a  new 
statute  that  would  retroactively  provide  to  them  the  sovereign 
immunity  enjoyed  by  the  United  States  government.   The 
contractors  finally  succeeded  in  obtaining  the  passage  of  a 
statute  protecting  them  by  providing  sovereign  immunity  to  the 
contractors.   The  statute  came  to  be  known  as  the  "Warner 
Amendment . " 

The  focus  of  the  litigation  in  the  federal  District  Court 
then  became  a  challenge  to  the  constitutionality  of  the  Warner 
Amendment.   The  District  Court  sustained  the  Amendment.   In  re 
Consolidated  Atmospheric  Testing,  supra .   While  the  case  was  on 
appeal  to  the  Ninth  Circuit,  I  was  asked  by  the  Howard  Rice  firm 
to  prepare  testimony  before  a  Subcommittee  of  the  House  Judiciary 
Committee.   I  prepared  and  presented  testimony  seeking  repeal  of 
the  Amendment  in  the  fall  of  1985.   "Litigation  Relating  to 
Atomic  Testing,"  Hearings  Before  the  Subcommittee  on 
Administrative  Law  and  Governmental  Relations  of  the  Committee  on 
the  Judiciary  (House  of  Representatives),  99th  Cong.,  1st  Sess. 
(Oct.  3,  1985).   I  provided  advice  concerning  the  appellate  brief 
to  the  Ninth  Circuit,  but  did  not  draft  it.   During  this  period, 
I  also  testified  before  the  Senate  Judiciary  Committee  seeking 
repeal  of  the  Amendment.   "Government  Liability  for  Atomic 
Weapons  Testing  Program,"  Hearing  Before  the  Committee  on  the 
Judiciary  (Senate),  99th  Cong.,  2nd  Sess.  (June  27,  1986).   The 
Ninth  Circuit  eventually  sustained  the  District  Court.   Konizeski 
V.  Livermore  Labs.  820  F.2d  982  (9th  Cir.  1987).   I  then  drafted 
an  unsuccessful  petition  for  certiorari  to  the  United  States 
Supreme  Court.   Konizeski  v.  Livermore  Labs.  No.  87-953,  cert, 
den.  485  U.S.  905  (1988). 

After  the  litigation  in  the  Konizeski  case  was  concluded, 
the  Howard  Rice  firm  ceased  active  involvement.   I  continued  to 
work  with  the  National  Association  of  Radiation  Survivors  in 
attempting  to  secure  the  legislative  repeal  of  the  Warner 
Amendment.   On  September  15,  1988,  I  appeared  before  the  Board  of 
Regents  of  the  University  of  California,  asking  them  to  cease 
lobbying  against  the  repeal  of  the  Warner  Amendment.   (The 
University  of  California  manages  Lawrence  Livermore  Lab  and  Los 
Alamos  Lab,  two  of  the  contractors  protected  by  the  Amendment.) 
I  testified  again  in  1989  before  the  Senate  Judiciary  Committee. 
"Atomic  Weapons  Testing  Program  and  the  Warner  Amendment," 
Hearing  Before  the  Committee  on  the  Judiciary  (Senate) ,  101st 
Cong.,  1st  Sess.  (Aug.  3,  1989).   In  1990,  I  published  a  law 
review  article  arguing  that  the  Amendment  was  unconstitutional. 
"Atomic  Bomb  Testing  and  the  Warner  Amendment:   A  Violation  of 
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the  Separation  of  Powers,"  65  Wash. L. Rev.  285  (1990). 

People  with  whom  I  have  worked  closely  on  various  aspects  of 
the  Warner  Amendment  include: 

Alan  Sparer  and  Ethan  Shulnan 

Howard,  Rice,  Nemerovsky,  Canady,  Robertson  &  Falk 

3  Embarcadero  Center 

San  Francisco,  CA   94111 

(415)  434-1600 

E.  Cooper  Brown 

Counsel  for  National  Association  of  Radiation  Survivors 

6935  Laurel  Ave.,  Suite  207 

Takoma  Park,  HD   20912 

(202)  775-8786 

(2)   Other  consulting: 

/a/  Motion  to  Dismiss  and  Oppositions  to 
certiorari: 

On  three  occasions,  I  consulted  for  Fred  M.  Caploe,  an 
attorney  representing  the  City  of  Palo  Alto,  CA,  in  a  zoning 
dispute.   The  City  of  Palo  Alto  had  not  allowed  a  developer  to 
build  additional  stories  onto  a  commercial  building.   In  the 
developer's  suit  based  on  a  takings  claim,  the  California  state 
courts  sustained  the  City  of  Palo  Alto's  action.   The  developer 
sought  review  in  the  United  States  Supreme  Court.   I  assisted  Mr. 
Caploe  in  drafting  the  Motion  to  Dismiss.   Court  House  Plaza  Co. 
V.  Citv  of  Palo  Alto.  No.  81-404,  appeal  dismissed,  454  U.S.  1074 
(1981)  .   The  developer  sought  Supreme  Covirt  review  on  two  later 
occasions,  and  I  assisted  Mr.  Caploe  in  drafting  Oppositions  to 
the  Petitions  for  Certiorari.   Court  House  Plaza  Co.  v.  Citv  of 
Palo  Alto.  No.  83-172,  cert,  den.,  464  U.S.  935  (1983);  No.  85- 
28,  cert,  den.,  474  U.S.  945  (1985). 

Mr.  Caploe 's  current  addresses  and  telephone  numbers  are: 

Contra  Costa  Legal  Assistance  for  the  Elderly 
(will  become  Contra  Costa  Senior  Legal  Services) 
Richmond,  CA   94801 
(510)  374-3712 

P.O.Box  236-Station  A 
Richmond,  CA    94808-0236 
(510)  525-9411 

/b/  Briefs  to  the  Court  of  Appeals  for  the  Ninth 
Circuit: 

I  am  currently  consulting  for  Richard  T.  Tarrant  and  Ralph 
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J.  Sutton  on  a  case  arising  under  the  federal  Migrant  and 
Seasonal  Agricultural  Workers  Protection  Act  (MSPA) .   United 
States  Department  of  Labor  v.  Conlan.  No.  94-15878,  on  appeal  to 
the  Ninth  Circuit.   The  opinion  of  the  District  Court  is 
unreported . 

The  client  is  a  landovmer  on  whose  property  migrant  workers 
were  camping.   County  officials  discovered  the  migrant  workers  on 
the  property  and  alerted  the  federal  Department  of  Labor.   It  is 
conceded  that  the  landowner  had  no  knowledge,  actual  or 
constructive,  of  the  presence  of  the  camping  migrant  workers,  but 
the  Department  of  Labor  nevertheless  imposed  a  civil  fine  on  the 
landowner  under  MSPA.   This  is  a  case  of  first  impression,  in 
which  the  Ninth  Circuit  is  asked  to  decide  whether  MSPA  should 
receive  the  construction  for  which  the  Department  of  Labor 
contends.   I  have  provided  advice,  analysis,  and  some  drafting 
for  both  the  brief  and  reply  brief.   The  case  is  awaiting 
argximent . 

Mr.  Tarrant's  and  Mr.  Sutton's  address  and  telephone  number 
are: 

Bartko,  Tarrant  &  Miller 
900  Front  St.,  Suite  300 
San  Francisco,  CA   94111 
(415)  956-1900 

(b)   Academic  work  and  references: 

(1)   Academic  work: 

My  primary  areas  of  academic  work  have  been  Civil  Procedure 
and  Federal  Jurisdiction.  Among  my  writings,  the  most 
significant  are: 

Civil  Procedure: 

G.  Hazard,  C.  Tait,  and  W.  Fletcher,  Cases  and  Pleading  and 
Procedure:   State  and  Federal  (7th  ed.  1994) . 

Federal  Jurisdiction: 

"A  Historical  Interpretation  of  the  Eleventh  Amendment:   A 
Narrow  Construction  of  an  Affirmative  Grant  of  Jurisdiction 
Rather  than  a  Prohibition  Against  Jurisdiction,"  35  stan.L.Rev. 
1033  (1984). 

"The  General  Common  Law  and  Section  34  of  the  Judiciary  Act 
of  1789:   The  Example  of  Marine  Insurance,"  97  Harv.L.Rev.  1513 
(1984) . 
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"The  Structure  of  Standing,"  98  Yale  L.J.  221  (1988). 

A  longer  list  of  writings  is  provided  in  answer  to  Question 
12  (Part  I) ,  above. 

(2)  Academic  committees: 

Principal  committee  work  at  Boalt  Hall  and  at  the  University 
of  California,  Berkeley: 

Chair,  Boalt  Hall  Librarian  Search  Committee,  1981. 
Chair,  University  of  California,  Berkeley,  Student 

Disciplinary  Committee,  1985-86. 
Chair,  Boalt  Hall  Dean  Search  Committee,  1991-92. 
Chair,  Boalt  Hall  Appointments  Committee,  1994. 

(3)  Academic  references: 

Legal  academics  who  know  me  and  my  work  include: 

Professor  A)chil  R.  Amar 

Yale  Law  School 

127  Wall  St. 

Drawer  401A  Yale  Station 

New  Haven,  CT   06520 

(203)  432-4838 

Professor  Geoffrey  C.  Hazard,  Jr. 

University  of  Pennsylvania  Law  School 

3400  Chestnut  St. 

Philadelphia,  PA   19104 

(215)  898-7494 

(Professor  Hazard  is  also  Executive  Director  of  the  American 

Law  Institute.) 

Dean  Herma  Hill  Kay 

University  of  California,  Berkeley 

School  of  Law  (Boalt  Hall) 

Berkeley,  CA   94720 

(510)  642-6483 

Dean  Anthony  T.  Kronman 
Yale  Law  School 
127  Wall  St. 

P.O.  Box  208215,  Yale  Station 
New  Haven,  CT   06520 
-  (203)  432-4934 

Professor  Daniel  j.  Meltzer 
Harvard  Law  School 
Cambridge,  MA   02138 
(617)  495-4659 
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Professor  David  L.  Shapiro 
Harvard  Law  School 
Cambridge,  HA   02138 
(617)  495-4618 

Professor  Charles  Alan  Wright 

University  of  Texas 

727  East  26th  St. 

Austin,  TX    78705 

(512)  471-7188 

(Professor  Wright  is  also  President  of  the  American  Law 

Institute.) 

(c)   Teaching: 

The  courses  I  teach  most  frequently  are  Civil  Procedure  and 
Federal  Courts.   Both  of  these  courses  deal  with  material  of 
considerable  importance  to  federal  judges. 

The  topics  I  cover  in  Civil  Procedure  include: 

Discovery 

Erie  and  choice  of  law 

Forum  non  conveniens 

Joinder  of  parties  and  claims 

Jurisdiction  (territorial  and  subject  matter) 

Jury  trial 

Pleading 

Res  Judicata 

Summary  judgment 

Venue 

The  topics  I  cover  in  Federal  Courts  include: 

Abstention 

Younger  v.  Harris  equiteible  abstention 

Pullman  and  related  abstention 
Advisory  Opinions 
Article  I  courts 

Eleventh  Amendment  and  sovereign  immunity 
Habeas  corpus 
Hootness 
Ripeness 
Standing 
Subject  matter  jvirisdiction 

Original  jurisdiction  in  the  District  Coiirt 

Appellate  jurisdiction  in  the  Supreme  Court 

Other  courses  I  teach,  or  have  taught,  include 
Administrative  Law,  Conflict  of  Laws,  Constitutional  Law, 
Property,  and  Remedies. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1.  List  sources,  amounts  and  dates  of  all  anticipated  receipts 
from  deferred  income  arrangements,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  employers, 
clients  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

Retirement;   My  pension  with  the  University  of  California 
has  vested,   I  shall  retire  from  the  University  if  I  am  appointed 
to  the  Court  of  Appeals.   Immediately  upon  retirement,  I  am 
entitled  to  take,  at  my  option,  either  a  lump-sum  payment  or 
monthly  payments.   I  have  not  finally  made  up  my  mind,  but  expect 
to  take  the  monthly  payment  option.   The  yearly  retirement  income 
resulting  from  that  option  will  be  about  $17,000. 

Writings:   I  am  a  co-author  of  a  book  published  by 
Foundation  Press,  G.  Hazard,  C.  Tait,  and  W.  Fletcher,  Cases  on 
Pleading  and  Procedure;   State  and  Federal  {7th  ed.  1994).   I 
have  assigned  all  of  the  royalties  to  my  daughters,  Anne  E.  and 
Leah  C.  Fletcher.   I  am  also  the  author  of  a  commercial  outline 
published  by  Gilbert  Law  Summaries,  W.  Fletcher,  Federal  Courts 
(2d  ed.,  1991-92).   I  have  assigned  93%  of  the  royalties  to  my 
daughter,  Anne  E.  Fletcher.  The  remaining  7%  comes  to  me. 

2.  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in 
determining  these  areas  of  concern.   Identify  the  categories 
of  litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conf licts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

Ongoing  relationships  that  mav  pose  conflicts  of  interest; 

As  mentioned  above,  in  answer  to  the  preceding  question,  I 
will  receive  a  pension  from  the  University  of  California, 
probably  in  the  form  of  a  monthly  payment.   Further,  I  hope  to  be 
able  to  continue  teaching  on  a  part-time  basis,  probably  at  the 
University  of  California,  Berkeley,  School  of  Law  (Boalt  Hall) . 

I  hope  also  to  continue  as  a  co-author  of  G.  Hazard,  C. 
Tait,  and  W.  Fletcher,  Cases  on  Pleading  and  Procedure:   State 
and  Federal  and  as  the  author  of  W.  Fletcher,  Federal  Courts. 
The  publisher  of  Cases  on  Pleading  and  Procedure  is  The 
Foundation  Press,  Inc.   The  publisher  of  Federal  Courts  is 
Gilbert  Law  Summaries,  a  division  of  Harcourt  Brace  Legal  and 
Professional  Publications,  Inc.   I  expect  to  continue  assigning 
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royalties  to  my  daughters  in  much  the  same  fashion  as  I  have 
previously  done. 

I  would  recuse  myself  from  any  case  in  which  any  of  the 
above  organizations  is  a  party. 

Past  relationships  that  may  pose  conflicts  of  interest; 

I  have  acted  as  a  consultant  to  law  firms  on  several  cases 
in  the  past.   I  would  recuse  myself  from  any  case  in  which  a 
client  in  a  case  on  which  I  consulted  is  a  party. 

Other; 

I  would  also  recuse  myself  in  any  other  case  in  which  there 
may  be  an  actual  or  apparent  conflict  of  interest.   In  all 
instances,  I  would  follow  the  applicable  guidelines  of  the  Code 
of  Judicial  Conduct. 


3.  Do  you  have  any  plans,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  compensation,  during 
your  service  with  the  court?  If  so  explain. 

As  mentioned  in  answer  to  the  preceding  question,  I  hope  to 
continue  teaching  on  a  part-time  basis.   I  also  hope  to  continue 
as  a  co-author  of  my  Civil  Procedure  casebook,  and  of  my  outline 
on  Federal  Courts.   Any  continued  work  would  be  done  in 
compliance  with  all  statutes,  rules,  and  guidelines  applicable  to 
federal , judges . 

4.  List  sources  and  amounts  of  all  Income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
Interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500.00  or  more.   (if  you  prefer  to  do 
so,  copies  of  the  financial  disclostire  report,  required  by 
the  Ethics  in  Government  Act  of  1978,  may  be  substituted 
here . ) 

Please  see  form  on  next  page. 
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FINANCIAL    DISCLOSURE    REPORT 
NOMINATION 


1.  Person  «eportln«  (Last  name,  first,  aiddle  inltlsU 

Fletcher,    William  A. 


2.  Court  or  Organization 

Ct.    of  App.    for  the  9th  Cir. 


5.  Report  Type  (check  appropriate  type} 
K    lloaination.  Date  04/2S/9S 
Initial     Amual    Final 


3.  Date  of  Report 
04/25/95 


Article  III  Judges, Indicate  active  Of 
senjor  statu*;  Uslstrate  judges  Indicate 


4.  Title    (Art  cle  III 

— I -jt_- 

part 

Professor  of  Law 


6.  Reporting  Period 


01/01/9*  -  Ot/01/9S 


7.  ChMtiers  or  Office  Address 


Univ.  of  California,  Berkeley 
School  of  Law  (Boalt  Hall) 
Berkeley,  CA   94720 


On  the  tWftls  of  the  InfQnqatlon  contained  ,1n  this  Repqi 
any  ■odlficatlons^pertaining  tnereto.^lt  is,  To  "y  opi 
in  coopliance  uith  apprtcable  laws  and  regulations. 


Reviewing  Officer 


IMPORTANT  NOTES:  The  instruttions  accompanying  diis  fonn  must  be  foQowed.    Complete  all  parts, 
rhiyUng  the  NONE  box  for  each  section  where  you  have  no  reportable  information.    Sign  on  last  page. 


I.     POSITIONS.      (Reporting  individual  only,  see  pp.  9-13  of  Instructions.) 

POSITION  NAME  OF   ORGANIZATION /ENTITY 

HONE       (No  reportable  positions) 


Professor  of  Law 


Adjunct  Prof,  of  Law 
Adjunct  Prof,  of  Law 


University  of  California.  Berkeley 

University  of  Calif.  Hastings  College  of  the  Law 
Golden  Gate  University  School  of  Law 


n.    AGREEMENTS.      (Reporting  individual  only,  see  pp.  14-17  of  Instructions.) 
Q&I£  PARTIES   AND   TERMS 

MOIIE       (No  reportable  sgrecaents) 


n 


01/07/77    University  of  Calif,  pension,  which  is  now  vested  fno  control) 

04/15/95    UC  Berk  Law  Sch;  agrmt  to  teach  1  crse  per  yr;  sal  w/ln  15%  gdln 


m.     NON-INVESTMENT  INCOME.     (Reporting  bdividual  and  spouse;  see  pp.  18-25  of  Instructions.) 
DATE  SOURCE  AND  TYPE 

NOME       (No  reportable  non-inveatnent  Incoae) 


li24_ 


1994 


1994 


1994 


1994 


University  of  California.  Berkeley;  Salary 

Univ.  of  Calif..  Hastings  Coll.  of  the  Law;  Salary 

Golden  Gate  Univ.  School  of  Law;  Salary 

Harcourt.  Brace  (BAR/BRI  Bar  ReviewK-  Lect.  Fees — 
McCutchen.  Dovle.  B  &  E;  ?  Francisco;  Consult  Fees 


,y1S9,gfei^ii!SSnf 


$ 

92770 

po 

$ 

21289 

09 

$ 

11000 

90 

$ 

55000 

00 

s 

2000 

.M 

1067 


List  sources  and  zunounts  of  all  Income  received  during  the 
calendar  year  preceding  your  nomination  and  for  the  current 
calendar  year.  Including  all  salaries,  fees,  dividends, 
Interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  Items  exceeding  $500.00  or  more.   (If  you  prefer  to  do 
so,  copies  of  the  financial  disclosure  report,  required  by 
the  Ethics  In  Government  Act  of  1978,  may  be  substituted 
here.) 

Please  see  form  on  next  page. 
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FINAKCZAL  0I8CL08DRE  REPORT 


Nww  of  Person  Rtporttng 

Fletcher,  William  A. 


Date  of  Report 
04/25/95 


[V.    REIMBURSEMENTS  and  GIFTS  -  transportation,  lodging,  food,  entertainment 

(Includes  those  to  spouse  and  dependent  children;  use  the  parentheticals  *(S)'  and  '(DC)'  to  indicate  reportable 
reimbuTsements  and  gifts  received  by  spouse  and  dependent  children,  respectively.  See  pp.  26-29  of  Instructions.) 
gPVRPE  DESCRIPTION 


H 


Eyeppt 


NONE       (No  such  reportable  reiabursenentt  or  gWts) 


Exempt 


OTHER  GIFTS.      (Inchides  those  to  spouse  and  dependent  children;  use  the  parentheticals  '(S)'  and  '(DC)'  to 
indicate  other  gifts  received  by  spouse  and  dependent  children,  respectivety.  See  pp.  30-33  of  Instructions.) 
SOURCE  DESCRIPTION 


Q 


NONE      (No  Mjch  reportable  gfftt) 


Exempt 


Exempt 


VALUE 


0-00 


VI.  LIABILITIES.  (Includes  those  of  spouse  and  dependent  children;  indicate  where  applicable,  person  responsible 
for  Ualrility  by  oang  the  parenthedoil '(S)' for  separate  liability  of  the  spouse, '(J)' for  joint  liability  of  reporting 
individiial  and  spouse,  and  '(DC)'  for  liability  of  a  dependent  child.  Sm  pp.  34-36  of  Instructions.) 

CREDITOR  DESCRIPTION  VfttgE   gPPg* 


H 


HONE       (No  reportable  tiafallltiet) 


HSIIS. 


None 


I      «  VAU»  cooes:      j  ;  ^O^^or  ^gg^  ^       g  ;  |J8a^,;.n?;888,000      ^  Z^h^^  «?&)8;8oO      |  '  '^°°-°°'  "  *°°'°°°| 
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FINANCIAL   DISCLOSURE   REPORT 


Hia>  of  Person  taportlng 

Fletcher,    WiHiam  A. 


0«tt  of  ((port 

04/25/95 


VII.  Page  I  INVESTMENTS  and  TRUSTS  ~  income,  value,  transactions         (Includes  those  of  sponse 
and  dependent  children.  See  pp.  37-54  of  Instructions.) 


PtK«  '(X)*  (fttr  Mdi.nut 
tXMpt  troB  prior  dTiclotur*. 

Oroaa 'value 
at  and. of 

D. 
Tranaactlona  during  raportlng  period 

(1) 

»?i) 

(2) 

inly 

(1) 

(2) 

Negsas 

(1) 

A. 

If  not  vxaapt  froa  dltclo«ur«            i 

4i- 

(3) 

(*) 

K 

A 

HONE      (No  rcperttbl* 

iPSSSitTSSjF  " 

1      R  Prop  <n  Central  U,  UA  (J) 

None 

2      Drayfu*  LIq.  AutU  M/M  (J> 

Intara 

3      Drayfut  Kcogh  Account 

Intere 

i      Uelta  Fargo  Keogh  Accewit 

Intara 

5      Orayfua  Kq.  Aau.  N/M  (DC) 

Intara 

6      Dreyfus  L<q.  Asts.  H/M  (DC) 

Intara 

7     Saface  Ina.  Annuity  (DC) 

B      Saface  Ina.  Annuity  (DC) 

9      taftco  Ina.  Annuity  (DC) 

10 

11 

12 

13 

U 

15 

i 

^^t 

C,: 

16 

17 

18 

^ '|g?KP'Bi'rt!5    fi31s?88iV88.ooo      KJ«?8ii«?.*li88?o<«    ^48?Wtft??8oo.ooo   iSgfa^kJS  «?o88?ooo 

^  rji.-ca?!i .  D3)    i3JI«?88iVl!8o.ooo   aj8«?81,V«;888,oooWg?*~tJaSM:88fl°88o     «ioo,ooi  t.  ,250,000 

M!i!rc5r?'a,'^=  SfiggPlSi.              53?KJ""  """"•'>"  SSSTSSSS                 T<..h/H.rt.t 
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FINANCIAL   DISCLOSnRE   REPORT 


Hane  of  Person  Reporting 

Fletcher,    William  A. 


Date  of  Report 
04/25/95 


Vm.    ADDITIONAL  INFORMATION  or  EXPLANATIONS.     (Indicate  part  of  Report) 

None    


POSITIONS     (Cont'd.) 
POSITION 


Lecturer 


Consultant 


Consultant 


Trustee 


Trustee 


Custodian 


Custodian 


III.   NON-INVESTMENT  INCOME 
DATE 


NAME  OF  ORGANIZATION/ENTITY 

Harcourt.  Brace  Jovanovich.  BAR/BRI  Bar  Review 
McCutchen.  Dovle.  Brown  &  Enerson;  San  Francisco 

Bartko.  Tarrant  t  Miller;  San  Francisco 

Isla  W.  Morris  Trust  for  Hilary  Ward  Morris 

Isla  W.  Morris  Trust  for  Christopher  A.  Morris 

Custodial  Acct.  for  Minor  Child  Anne  E.  Fletcher 
Custodial  Acct.  for  Minor  Child  Leah  C.  Fletcher 
(Cont'd.) 

SODRCE  AND  TYPE 


iss±. 


1994 


04/01/95 
04/gl/95 

04/Ql/g5 


Bartlco.  Tarrant  &  M. ;  S.  Francisco;  Consult.  Fees 

Harcourt  Brace  (Gilbert  Law  fin1lnll>.T^^ftB^  ;  Royalty 

University  of  California.  Berkeley;  Salary 

Harcourt  Brace  (BAR/BRI  Bar  Review^ ;  Lect.  Fees 

Harcourt  Brace  (Gilbert  Law  SumwarlesK-  Royalty — 


GROSS  INCOME 

$ 

7875 

OP 

$ 

332 

Q3 

$ 

32440 

52 

$ 

15000 

00 

$ 

97 

4? 
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FIMMICIAL  DISCLOSURE  REPORT 


Nm*  of  Ptr«en  Icporting 

Fletcher,  William  A. 


0«te  of  toport 
04/25/95 


IX.  CERTinCATION. 

In  compliance  with  the  provisions  of  28  U.S.C.   455  and  of  Advisory  Opinion 
No.  57  of  the  Advisory  Committee  on  Judicial  Activities,  and  to  the  best  of  my 
Icnowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any 
adjudicatory  function  in  any  litigation  during  the  period  covered  by  this  report 
in  which  I,  my  spouse,  or  my  minor  or  dependent  children  had  a  financial 
Interest,  as  defined  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information 
pertaining  to  my  spouse  and  minor  or  dependent  children,  if  any)  is  accurate, 
true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because^'  it  met  applicable  statutory 
provisions  permitting  non-disclosure.  ' 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria 
and  the  acceptance  of  gifts  which  have  been  reported  are  in  compliance  with  the 
provisions  of  5  U.S.C. A.  app.  7,   501  et.  seg.,  5  D.S.C.   7353  and  Judicial 
Conference  regulations. 


Signature    /lAr^P^   Av  76^<tiui — - 


Date     AryjJil  J.A^.  nw 


NOTE:    ANY  INDIVIDUAL  WHO  KNOWINGLY  AND  WILFULLY  FALSIFIES  OR  FAILS  TO  FILE 
THIS  REPORT  KAY  BE  SUBJECT  TO  CIVIL  AND  CRIMINAL  SANCTIONS  (5  U.S.C. A.  APP.  6, 
104,  AND  18  U.S.C.   1001.)  . 


FILTjIS  IHSTT  --11-: 
Mail  signed  origiaal  aM  3. additional  eojpj.ee  ; 


ScnniDittee  on  Flnemcial  Disclosure 

iistrative  Office  of  the 
nnited  States  Courts 
Nashington,''i^.e«' .20544 
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5.   Please  complete  the  attached  financial  net  worth  statement  in 
detail.   (Add  schedules  as  called  for.) 

Please  see  form  on  next  page. 


24 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current  financial  net  worth  statement  which  itemizes  in  detail 
all  assets  (including  bank  accounts,  real  esute,  secuiides,  trusts,  investments,  and  other  financial 
holdings)  all  liabilides  Qncluding  debts,  mortgages,  loans,  and  other  financial  obligadons)  of 
yourself,  your  spouse,  and  other  inunediate  members  of  your  household. 


1                                               ASSETS 

uabujhes 

Cub  00  band  ind  in  banks 

(V 

o&o 

oo 

Notes  payable  to  banks-aecured 

a 

_ 

cefaadulc 

'.  o 

_ 

Notes  payable  to  buks-unsecBed 

• 

a 

Lilted  (eeoritie»-add  acbedule 

o 

^ 

Notes  payable  to  rclaaves 

c 

_ 

Unlisted  Mcurities— add  scfaedule 

G 

— 

Notes  payable  to  others 

o 

_ 

Accounts  and  notes  iceeivable: 

O 

— 

Accounts  and  bills  due 

o 

_ 

Due  fiom  rcUiives  and  friends 

O 

_ 

Unpaid  income  tax 

c 

_ 

Due  from  others 

O 

— 

Other  unpaid  tax  and  interest 

a 

- 

Doubtfiil 

O 

— 

Real  estate  mortsages  payable— add 
adiedule  C  PV««>^  ie«a.UrfctL>-4-) 

Mtte 

"h-ii. 

sTfc 

Real  estate  owned-add  schedule 

Cpl€« *«-  see  0-tt'O'  '^'-^  ^ 

7i-%r 

OOo 

e  o 

able 

o 

Real  esute  roongafes  receivable 

o 

- 

Other  debts-itemixe: 

o 

_ 

Autos  and  other  penooal  propeny 

(pl 

c«e 

ero 

Cash  value-life  insurance 

a 

^ 

Other  tssets-iteraize: 

J<?<^- OsMJIWeor.lv   k^o^Cst^lO 

1o 

ooe 

o  o 

f 

J!"^A-  /Vx.c»uvH  L«/\«»o.fr»^ 

{ 

7A'b 

CO 

(Pa^^tUrvii)  vJolb.<.  of  n»'ftA  ^i  '7 

9 

oac 

o^ 

Total  B***?!!*^** 

•42^ 

^7i_ 

iT^ 

NetWonb 

U7fc 

?7  7 

M- 

ToUl  Acseu 

«^02. 

TJ,"* 

oo 

<^«.v 

7  jTo 

© 

C0NT1NCEKT  UABIUTIES 

GENERAL  INFORMATION 

As  endorser,  eamate-  or  gucnnur 

C 

^^ 

Are  aigr  anctt  {ilad|c4;  (Addtchad- 
lUe.) 

r^o 

On  leases  or  conncu 

e> 

^ 

Arc  you  defendant  in  any  anils  cr  letal 
actions? 

<No 

LeialQaims 

o 

- 

Have  yeu  ever  talxa  ban]ovp(e>? 

i<io 

Provision  for  Federal  Income  Tax 

O 

— 

Other  special  debt 

e> 

— 
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Attachments  to  Financial  Statement /Net  Worth 

(1)  Real  estate  owned: 

My  spouse  and  I  own  the  following  real  estate  as  co-tenants: 

(a)  Residence  at  2744  Elmwood  Ave.;  Berkeley,    $650,000.00 
CA  94705.   Estimated  FMV. 

(b)  l/3d  interest  in  undeveloped  land  in  25,000.00 
Centralia,  WA.   Estimated  FMV  o  interest. 

I  own  the  following  real  estate  as  separate  property: 

l/8th  interest  in  family  vacation  property  near    80,000.00 
Powell  River,  B.C.,  Canada.   Estimated  FMV  of  in- 
terest . 

(2)  Real  estate  mortgage  payable: 

My  spouse  and  I  have  t^en  out  a  fixed  rate  mortgage  on  our 
residence  in  Berkeley.   The;  mortgage  lender  in  Chase  Manhattan 
Bank.   The  amount  of  principal  owing  on  the  mortgage  as  of  April 
1,  1995,  was  $426,372.56. 

(3)  Assets  of  my  children: 

My  three  children  have  the  following  assets: 

(a)  Anne  E.  Fletcher,  dob  August  15,  1976: 

Account  with  Dreyfus  Liquid  Assets;  approximate  balance  as 
of  April  1,  1995,  is  $13,500.00.   The  account  is  in  her  own  neime. 

Annuity  of  $11,990.00  payable  on  August  15,  1997,  by  Safeco 
Life  Insurance  Co. 

(b)  Leah  C.  Fletcher,  dob  September  25,  1978: 

Account  with  Dreyfus  Liquid  Assets;  approximate  balance  on 
April  1,  1995,  is  $5,250.00.  The  account  is  a  minor's  custodial 
account,  of  which  I  am  the  custodian. 

Annuity  of  $15,590.00  payable  on  September  25,  1999,  by 
Safeco  Life  Insurance  Co. 

(c)  Caroline  V.  Fletcher,  dob  January  18,  1982: 

Annuity  of  $19,910.00  payable  on  January  18,  2003,  by  Safeco 
Life  Insurance  Co. 
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6.   Have  you  ever  held  a  position  or  played  a  role  in  a 

political  campaign?  If  so,  identify  the  particulars  of  the 
ceunpaign,  including  the  candidate,  dates  of  the  campaign, 
your  title  and  responsibilities. 

I  was  Co-Director  of  the  Clinton/Gore  ceu&paign  for  Northern 
California  in  1992.   I  worked  full-time  as  co-director  from  the 
Democratic  Convention  in  August  until  the  election  in  November. 
I  performed  this  work  without  compensation. 

I  was  informal  advisor  to  the  unsuccessful  mayoral  czunpaign 
of  Councllmember  Fred  Collignon  in  Berkeley,  California,  during 
1994.   The  work  was  so  intermittent  and  informal  that  I  mention 
it  here  only  for  the  S2dce  of  full  disclosure. 


..25 
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III.   GENERAL  (PUBLIC) 

1.    An  ethical  consideration  under  Canon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances 
and  the  amount  of  time  devoted  to  each. 

Most  significant  pro  bono  and  community  service  activities: 

I  performed  substantial  pro  bono  work  on  behalf  of  "atomic 
veterans"  and  "downwinders"  from  1985  to  1990.   I  have  described 
this  work  extensively  in  answer  to  Question  19  (Part  I) ,  above. 

Other  pro  bono  and  community  service  activities; 

I  worked  pro  bono  with  several  other  lawyers  to  stop  the 
closure  of  John  Muir  Elementary  School  in  Berkeley  in  the  spring 
of  1983.   We  obtained  a  temporary  restraining  order,  but  were 
ultimately  unsuccessful  in  keeping  the  school  open. 

I  did  extensive  pro  bono  work  in  1985-86  on  a  committee 
advising  the  Berkeley  School  Board  on  the  permissible  scope  of 
the  School  Board's  authority  to  spend  funds  raised  under  Measure 
H,  a  newly  passed  ballot  measure. 

I  provided  extensive  pro  bono  legal  advice  from  1985  to  1989 
to  neighbors,  and  to  our  local  neighborhood  association, 
concerning  zoning  violations  by  a  local  merchant. 

I  have  been  a  volunteer  coach  for  my  youngest  daughter's 
team  in  the  Albany-Berkeley  Girls'  Softball  League  from  1992  to 
1994.   I  will  be  a  coach  again  this  year. 

I  medce  regular  appearances  as  a  guest  teacher  at  Berkeley 
High  School. 

2.    The  American  Bar  Association's  Commentary  to  its  Code  of 

Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates — through  either  formal 
membership  requirements  or  the  practical  implementation  of 
membership  policies? 

No. 


26 
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If  so,  list,  with  dates  of  membership.   What  have  you  done 
to  try  to  change  these  policies? 

Not  applicable. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  and  interviews  in  which  you 
participated) . 

There  is  no  selection  commission  in  California  for 
nominations  to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit.   I  have  had  no  interviews  with  any  such  commission,  and 
no  such  commission  recommended  my  nomination. 

Prior  to  my  nomination,  I  filled  out  a  questionnaire  for  the 
Federal  Bureau  of  Investigation,  and  I  provided  supplementary 
information  to  the  Bureau  orally  and  in  writing.   Further,  I 
filled  out  a  questionnaire  for  the  American  Bar  Association,  and 
was  interviewed  by  Mr.  Richard  Macias  of  the  Association  on  March 
15,  1995.   Finally,  I  filled  out  a  questionnaire  for  the 
Department  of  Justice. 

I  was  interviewed  in  Washington,  D.C.,  on  March  16,  1995,  by 
Assistant  Attorney  General  Eleanor  D.  Acheson,  Associate  Counsel 
to  the  President  Victoria  L.  Radd,  and  lawyers  from  the 
Department  of  Justice  and  the  White  House  Counsel's  office. 

4.  Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  any  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question? 

No. 

If  so,  please  explain  fully. 

Not  applicable. 

5.  Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
government,  and  within  society  generally,  has  become  the 
subject  of  increasing  controversy  in  recent  years.   It  has 

27 
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become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  branch  has  usurped  many  of 
the  prerogatives  of  other  branches  and  levels  of  government. 
Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- 
solution  rather  than  grievance-resolution; 

b.  A  tendency  to  the  judiciary  to  employ  the 
individual  plaintiff  as  a  vehicle  for  the 
imposition  of  far-reaching  orders  extending  to 
broad  classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  government  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon 
other  institutions  in  the  manner  of  an 
administrator  with  continuing  oversight 
responsibilities . 

The  great  strength  of  the  American  system  of  government  has 
been  its  diffusion  of  power.   "Federalism"  insures  that  federal 
and  state  governments  share  and  to  some  degree  compete  for  power. 
"Separation  of  powers"  and  "checks  and  balances"  at  the  federal 
level  insure  that  the  three  branches  of  the  federal  government 
similarly  share  and  compete  for  power.   It  is  essential  to  the 
successful  operation  of  this  system  that  the  federal  judiciary 
know,  and  confine  itself  to,  its  appropriate  role. 

Unlike  the  state  courts,  federal  courts  are  courts  of 
limited  jurisdiction.  Most  important,  federal  courts  are  limited 
to  deciding  "cases"  and  "controversies."  Components  of  the  "case 
or  controversy"  requirement  are  the  doctrines  of  standing, 
ripeness,  mootness,  advisory  opinion,  and  political  question. 
Federal  courts  are  also  limited  to  deciding  cases  within  their 
subject  matter  jurisdiction.  The  heads  of  subject  matter 
jurisdiction — federal  question,  admiralty,  diversity,  and  others- 
-are  broad,  but  they  are  not  unlimited.  The  federal  courts  are, 
in  the  words  of  Alexander  Hamilton,  the  "least  dangerous  branch," 
but  they  are  the  least  dangerous  of  the  three  federal  branches  in 
part  because  of  the  limitations  on  their  jurisdiction. 

The  strength  of  the  federal  judiciary  over  the  two  centuries 
of  its  existence  has  been  the  judges'  independence,  as  gu£u:anteed 
by  Article  III,  and  the  judges'  adherence  to  the  rul«  of  law.  A 
federal  judge  should  strive  to  uphold  the  great  traditions  of  ths 
Article  III  judiciary.  A  judge  Is  not  a  czar,  an  adainistrator, 
or  a  free-vheellng  instruaent  of  justice.  The  proudest  boast  of 
an  Article  III  judge  should  be  that  he  or  she  Is  no  sore  than, 
and  no  less  than,  a  judge. 
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I.   BIOGRAPHICAL  INFORMATION 

1.  Full  neune  (include  any  former  names  used) . 
Chester  John  Straub 

2.  Address:   List  current  place  of  residence  and  office 
address (es) . 

Bronxville,  New  York 

New  Fairfield,  Connecticut 

Willkie  Farr  &  Gallagher 
One  Citicorp  Center 
153  East  53  Street 
New  York,  New  York  10022 

3.  Date  and  place  of  birth. 

May  12,  1937 
Brooklyn,  New  York 


Marital  Status  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  employer's  name  and 
business  address (es). 

Married 

Patricia  (Morrissey)  Straub 
Homemaker 


Education;   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
and  dates  degrees  were  gremted. 

St.  Peter's  College 
Jersey  City,  New  Jersey 
1954-1958;  Bachelor  of  Arts  1958 

University  of  Virginia  School  of  Law 
Charlottesville,  Virginia 
1958-1961;  Doctor  of  Laws  1961 


Employment  Record;   List  (by  year)  all  business  or 
professional  corporations,  conqpanies,  firms,  or  other 
enterprises,  partnerships,  institutions  emd  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  an  officer,  director,  partner,  proprietor  or 
employee  since  graduation  from  college. 

-1- 
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Paid  emploYment :  "i    ■* 

Willkie  Farr  &  Gallagher       .{■'•  ■      :.::;: 
One  Citicorp  Center 

153  East  53  Street  ....  -   '   " 

New  York,  New  York  10022 

Summer  law  clerk  1960 

Associate  1963-1970  ;'   y.:.' 

Partner  1971-Present 

The  Joseph  Collins  Foundation 

153  East  53  Street 

New  York,  New  York  10022  •   . 

Trustee 

1986-Present 

New  York  State  Senate 

Member  1973-1975  > 

New  York  State  Assembly 

Member  1967-1972  .  :'    'x.-        -„ 

United  States  Army  " : 

August  1961-February  1963 

Student  Assistant  to  Prof.  Emerson  Spies, 
University  of  Virginia  School  of  Law 
1960-1961 

Non-paid,  not-for-profit  board  service: 

Lenox  Hill  Hospital  ...:^:. 

100  East  77  Street  .;>i- 

New  York,  New  York  10021 

Trustee  (Pro  Bono) 

1983-Present 

Chairman,  Medical  Education  Committee 

Upward,  Inc. 

Martin  F.  Puris,  Chairman 
One  Dag  Hammerskjold  Plaza 
New  York,  New  York  10017 

Director  (Pro  Bono) 

1996-1997 

United  Pacific  Reliance  Life  Insurance  Conqpany 

of  New  York 
Park  Avenue  Plaza 
New  York,  New  York  10055 

Director  1982-1986  (No  compensation) 
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C.  Straub  Butter  and  Eggs 
1951-1959 

Prior  to  the  summer  of  1960,  during  all  summers  and 

holiday  periods  while  in  law  school,  college  and  high 

school,  I  worked  in  my  father's  business,  a  wholesale-retail 

dairy/grocery  as  a  stock  boy,  clerk,  truck  driver  or  helper. 


Military  Service;   Have  you  had  emy  military  service?   If 
so,  give  particulars,  including  the  dates,  branch  of 
service,  rank  or  rate,  serial  number  and  type  of  discharge 
received. 

United  States  Army  (August,  19 61 -February,  1963) 
Military  Intelligence  (Corps  of  Engineers) 

Infantry  Officer  Orientation  Course 

Ft.  Benning,  Georgia  (August-September,  1961) 

Military  Intelligence  School 

Ft.  Holobird,  Maryland  (September  1961-January  1962) 

525  Military  Intelligence  Group 

Ft.  Meade,  Maryland  (January  19 62 -February  1963) 

1st  Lieutenant 
Service  No.  05002084 
Honorable  Separation 


Honors  amd  Awards;   List  any  scholarships,  fellowships, 
honorary  degrees,  and   honorary  society  memberships  that  you 
believe  would  be  of  interest  to  the  Committee. 

Academic  scholarships  at  college  and  law  school;  Virginia 
Law  Review,  Editorial  Staff  (membership  by  grades  and 
writing  cott^etition) 

2nd  U.S.  Army  Certificate  of  Commendation 

State  of  New  York,  Certificate  of  Appreciation  for 
Exen^lary  Public  Service 

Who's  Who  in  America 
Who's  Who  in  American  Law 
Who's  Who  in  the  East 
Who's  Who  in  New  York 
Polish  American  Who's  Who 
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Bar  Associations ;   List  all  bar  associations,  legal  or 
judicial -related  committees  or  conferences  of  which  you  are 
or  have  been  a  member  and  give  the  titles  and  dates  of  any 
offices  which  you  have  held  in  such  groups. 

American  Bar  Association  -;  .: :      .  -      .  .:   2 

Section  on  Litigation  .-,;=, 

New  York  State  Bar  Association 

Association  of  the  Bar  of  the  City  of  New  York 

Guide  to  the  Legal  Institutions  of  New  York  City, 

Editorial  Assistant 
Special  Committee  on  Legal  Education, 

former  member 
Committee  on  Courts  of  Superior  Jurisdiction, 

former  member  ; ' 

Committee  on  Judicial  Participation, 

annual  panel  participant 
Committee  of  125,  former  member 
Association  committees  lecture  participant 

Senator  Daniel  Patrick  Moynihan's  Judicial  Selection 
Committee 


New  York  State  Judicial  Screening  Committee 
Chairman  1987-1994 

First  Department  Judicial  Screening  Committee 
Chairman  1983-1994 

Governor's  and  Chief  Judge's  Appellate  Division  Task  Force 

10.   Other  Memberships;   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public  bodies. 
Please  list  all  other  organizations  to  which  you  belong. 

Lobbying : 

While  none  of  the  organizations  to  which  I  belong  is 
organized  for  the  purpose  of  lobbying,  Lenox  Hill  Hospital 
and  Knights  of  Columbus  may  sometimes  express  positions  on 
public  issues. 

All  other  organizations;        ' "' '  * 

Candlewood  Isle  Association 

(All  residents  of  Candlewood  Isle,  New  Fairfield, 
Connecticut  are  automatically  members  of  this  civic 
and  social  organization.) 
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Cardinal's  Committee  for  the  Laity 

(Fund  raising  mechanism  for  Catholic  Charities  of  the 

Archdiocese  of  New  York.) 
Collins  Foundation,  Trustee 

(Charitable  foundation  for  needy  medical  students.) 
Knights  of  Columbus 

(International  Catholic  men's  society.) 
Kosciuszko  Foundation 

(Polish  historical  society,-  membership  by 

contribution.) 
Lenox  Hill  Hospital,  Trustee 

and  Chairman,  Medical  Education  Committee 

(Not-for-profit  hospital.) 
Quaker  Hill  Country  Club 

(Golf  and  country  club.) 
The  Senate  Club  of  the  State  of  New  York,  Member  (since 

approximately  1978) ,  Treasurer  (1995) ,  Secretary 

(1996)  ,  Vice  President  (1996)  and  President  (1997)  . 

(Social  organization  of  former  and  current  members  of 

New  York  State  Senate . ) 
University  Club 

(Athletic,  eating  and  social  cl\ib.) 

Please  see  Attachment  I. A  for  copies  of  bylaws  for 
those  entities  having  particular  requirements  for 
membership . 

11.   Court  Admission;   List  all  courts  in  which  you  have  been 

admitted  to  practice,  with  dates  of  admission  euid  lapses  if 
any  such  memberships  lapsed.   Please  explain  the  reason  for 
any  lapse  of  membership.   Give  the  same  information  for 
administrative  bodies  which  require  special  admission  to 
practice. 

New  York  State,  Second  Department  1962 

United  States  Supreme  Court  1978 

United  States  Court  of  Appeals  for  the  2nd  Circuit  1967 

United  States  Court  of  Appeals  for  the  3rd  Circuit  1986 

United  States  Court  of  Appeals  for  the  9th  Circuit  1979 
United  States  Court  of  Appeals  -  Federal  Circuit  1985 

United  States  District  Court,  S.D.N.Y.  1963 

United  States  District  Court,  E.D.N.Y.  1963 
United  States  Claims  Court  1986 


12.   P\iblished  Writings;   List  the  titles,  publishers,  auid  dates 
of  books,  articles,  reports,  or  other  published  material  you 
have  written  or  edited.   Please  supply  one  copy  of  all 
piiblished  material  not  readily  available  to  the  Committee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
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involving  constitutional  law  or  legal  policy.   If  there  were 
press  reports  about  the  speech,  emd  they  are  readily 
availeJale  to  you,  please  supply  them. 

Please  see  Attachment  I.B. 

Letter  to  the  Editor,  New  York  Law  Journal, 
September  27,  1995,  p.  2. 

Letter  to  the  Editor,  New  York  Law  Journal, 
March  6,  1995,  p.  2. 

Viewpoint  "Where  Have  All  the  Ethics  Gone?", 
Empire  State  Report,  June  1990,  p.  41. 

"State's  Judiciary:   A  New  Civil  Service?", 
New  York  Law  Journal,  April  27,  1990,  p.  2. 

Empire  Outlook  "Lift  the  Limit" 

Empire  State  Report,  January  1987,  p.  46. 

Commentary  "Democratic  Party  -  Where  Now?", 
Empire  State  Report,  January  1985,  p.  45. 

"Uniform  Rules  for  N.Y.S.  Judicial  Screening  Committees" 

"Attorney-Client  Privilege  and  the  Work  Product  Doctrine" 
(lecture  material  for  the  Committee  on  Corporate  Law 
Departments,  Association  of  the  Bar  of  the  City  of  New  York, 
Harry  Kamen,  Chair) 

"Recent  Decisions:  Trade  Regulation"  45  Va.L.Rev.  1397. 

On  December  9,  1997,  I  gave  the  keynote  address  to  a 
Polish  heritage  emd  culture  convocation  sponsored  by  New 
York  City  Con^troller  Alan  G.  Hevesi.  As  that  was  done  in  a 
formal  setting  and  in  prepared  fashion,  a  copy  of  my  remarks 
is  included  together  with  the  program  of  which  it  was  a 
part. 

As  a  member  of  the  New  York  State  Legislature  (1967- 
1975)  ,  I  engaged  in  floor  debates  and  spoke  to  various 
constituent  groups .  All  such  were  extemporaneous  and  reports 
relating  to  them,  if  einy,  are  not  readily  available  to  me. 

13.   Health;   What  is  the  present  state  of  your  health?   List  the 
date  of  your  last  physical  examination. 

Excellent.   February  21,  1997. 
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14.  Judicial  Office;   State  (chronologically)  any  judicial 
offices  you  have  held,  whether  such  position  was  elected  or 
appointed,  and  a  description  of  the  jurisdiction  of  each 
such  court. 

No.   I  have  served,  however,  in  quasi- judicial  positions. 

Mediator,  United  States  District  Court,  Southern 
District  of  New  York,  1993-Present . 

Neutral  Evaluator/Mediator,  Eastern  District  of 
New  York,  1994 -Present . 

Special  Master,  New  York  State  Supreme  Court,  County  of 
New  York,  1977-1984. 

15.  Citations:   If  you  are  or  have  been  a  judge,  provide:   (1) 
citations  for  the  ten  most  significant  opinions  you  have 
written;  (2)  a  short  summary  of  emd  citations  for  all 
appellate  opinions  where  you  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism 
of  your  substantive  or  procedural  rulings;  and  (3)  citations 
for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court 
rulings  on  such  opinions.   If  any  of  the  opinions  listed 
were  not  officially  reported,  please  provide  copies  of  the 
opinions . 

Not  applicable. 

16.  Public  Office:   State  (chronologically)  any  public  offices 
you  have  held,  other  than  judicial  offices,  including  the 
terms  of  service  emd  whether  such  positions  were  elected  or 
appointed.   State  (chronologically)  any   unsuccessful 
cauididacies  for  elective  public  office. 

Member  of  Assembly,  New  York  State,  1967-1972,  Elected. 

Member  of  Committees  on  Judiciary;  Ways  &  Means;  Ethics 
&  Guidance;  Joint  Legislative  Committee  to  Study  the 
Taylor  Law 

Member  of  State  Senate,  New  York  State,  1973-1975,  Elected. 
Ranking  Member,  Committee  on  Corporations,  Authorities 
&  Public  Utilities;  Member  of  Committees  on  Judiciary; 
Health;  Civil  Service  &  Pensions;  Housing  &  Urban 
Development;  Transportation;  Select  Joint  Committee  on 
Petroleum  Distribution 
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I  resigned  my  office  in  December  1975  out  of  concern 
that  continued  service  might  result  in,  or  be  perceived  as, 
a  violation  of  New  York  State  Public  Officers  Law  conflicts 
provisions.   In  1975,  New  York  State  experienced  a  financial 
crisis  related  to  certain  of  its  debt  issuing  agencies.   My 
law  firm  was  about  to  merge  with  a  bond  counsel  firm  which 
-     represented  certain  of  those  entities.   I,  as  a  legislator, 
would  have  to  vote  on  bills  critical  to  my  firm's  clients. 
While  it  was  uncertain  whether  I  would  have  a  statutory 
conflict,  I  concluded  that  the  apparency  of  one  made 
resignation  from  the  Legislature  the  prudent  course.   Please 
see  Attachment  I.C. 

I  have  not  had  any  vinsuccessful  candidacies  for 
elective  pxiblic  office. 

17.   Legal  Career; 

a>   Describe  chronologically  your  law  practice  emd 

experience  after  graduation  from  law  school  including: 

1.  whether  you  served  as  clerk  to  a  judge,  emd  if  so, 
the  name  of  the  judge,  the  court,  and  the  dates  of 
the  period  you  were  a  clerk; 

I  have  not  been  a  judicial  clerk. 

:i:       2.   whether  you  practiced  alone,  and  if  so,  the 
addresses  and  dates; 

I  have  never  practiced  alone. 

3.    the  dates,  names  emd  addresses  of  law  firms  or 

offices,  compemies  or  governmental  agencies  with 
which  you  have  been  connected,  and  the  nature  of 
your  connection  with  each; 

Willkie  Farr  &   Gallagher 
One  Citicorp  Center 
153  East  53  Street 
-  .   "  .  .     New  York,  New  York  10022 

Summer  law  clerk  1960 

Associate  1963-1970 

Partner  1971-Present 
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New  York  State  Senate 
Albany,  New  York 

Member  1973-1975 

New  York  State  Assembly 
Albany,  New  York 

Member  1967-1972 

United  Pacific  Reliance 

Life  Insurance  Company  of  New  York 

Park  Avenue  Plaza 

New  York,  New  York  10055 

Director  (No  compensation;  board  service, 
with  another  Willkie  Farr  &  Gallagher 
partner,  as  accommodation  to- a  firm  client) 
1982-1986 

Lenox  Hill  Hospital 

Chairman,  Medical  Education  Committee 

100  East  77  Street 

New  York,  New  York  10021 

Trustee  (Pro  Bono  board  service  to  a  not-for- 
profit  community  hospital) 
1983 -present 

The  Joseph  Collins  Fo\indation 

153  East  53  Street 

New  York,  New  York  10022 

Trustee  (Board  service  to  a  not-for-profit 

entity  which  awards  merit  scholarships  to 

medical  school  students  in  need) 

1986-present 

Upward,  Inc. 

c/o  Martin  Ford  Puris 

One  Dag  Hammerskjold  Plaza 

New  York,  New  York  10017 

Director  (Pro  Bono;  board  service  to  a  not- 
for-profit  entity  which  sponsors  after  school 
educational  and  athletic  programs  for 
children  in  need) 
1996-1997 


What  has  been  the  general  character  of  your  law 
practice,  dividing  it  into  periods  with  dates  if 
its  character  has  changed  over  the  years? 

Upon  becoming  an  associate  at  Willkie  Farr  & 
Gallagher  in  1963,  I  was  given  assignments  in 
general  research  aind  drafting  of  various  types  of 
legal  papers.   In  approximately  1964,  I  was 
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invited  to  join  the  firm's  litigation  department 
where  I  have  practiced  ever  since.   For  a  brief 
period  in  about  1965-1966,  I  also  practiced  with 
the  firm's  trusts  and  estates  lawyers  in  the 
planning  and  administration  of  estates. 
Thereafter,  my  principal  practice  has  always  been 
general  state  and  federal  civil  litigation,  in 
courts  and  arbitration  forums,  with  cases  in  the 
areas  of  insurance  brokerage,  trusts  and  estates, 
all  manner  of  fiduciary  conduct,  securities  and 
commodities,  broker-dealer  liquidations,  corporate 
affairs  in  both  public  and  closely-held  contexts 
and  defense  of  personal  and  property  injury 
claims .   I  have  lawyered  in  adversarial  contexts 
before  investigating,  securities,  commodities, 
insurance,  banking,  elections  and  alcoholic 
beverage  control  bodies.   Earlier  in  my  practice, 
I  acted  as  chief  or  associate  counsel  in  many 
federal  auid  state  tort  litigations.   I  have 
represented  persons  accused  in  federal  district 
and  New  York  State  courts  throughout 
investigation,  information  or  indictment, 
sentencing,  motions  in  respect  thereof  and 
appeals .   My  criminal  law  experiences  have 
extended  to  foreign  law  enforcement  authorities  as 
well  as  to  domestic  agencies  with  the  power  to 
bring  or  refer  for  criminal  proceedings . 
Similarly,  I  have  handled  special  investigations 
for  government  authorities  and  major  public 
companies.   I  have  also  worked  in  governmental 
affairs  and  public  finance  and  often  have  been 
appointed  by  courts  to  protect  the  interests  of 
parties  under  diseibilities.   In  addition  to  the 
foregoing  practice  areas,  in  recent  years  I  have 
served  as  a  general  legal  advisor  to  individuals 
and  entities. 
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During  my  years  in  the  New  York  Legislature, 
I  often  provided  legal  advice,  on  a  pro  bono 
basis,  to  individuals  and  not-for-profit  community 
groups.   Such  tended  to  involve  housing  and 
landlord/tenant  issues,  welfare,  social  security 
and  veterans'  benefits,  torts,  motor  vehicle 
questions  and  incorporation  issues. 

2.   Describe  your  typical  former  clients,  euid  mention 
the  areas,  if  any,  in  which  you  have  specialized. 

My  typical  firm  clients,  over  the  years,  have 
been  pxoblic  and  private  companies,  investment 
banks  and  broker-dealers,  insurance  brokers, 
public  financing  authorities,  religious 
institutions,  trusts,  estates  and  individuals.   As 
indicated  above,  my  principal  work  for  all  has 
been  general  litigation,  including  adversarial 
regulatory  representation,  advice  in  respect  of 
government  generally,  and  counseling. 


Did  you  appear  in  court  frequently,  occasionally, 
or  not  at  all?   If  the  frequency  of  your 
appearances  in  court  varied,  describe  each  such 
variance,  giving  dates. 

February,  1963 -December,  1975:   Occasionally 
to  frequently.   During  1964,  I  joined  Willkie's 
litigation  department  and  my  court  appeareuices 
began  immediately,  albeit  initially  as  an 
assistant.  These  increased  over  time.  During  the 
period  1967  through  1975,  while  I  served  in  the 
New  York  State  Legislature,  a  part-time  endeavor, 
my  appearcinces  during  the  early  part  of  each  year 
were  occasional  but  more  frequent  when  we  were  in 
recess . 

January,  1976-Present:   Frequent  to 
occasional.  Upon  leaving  the  Legislature,  my 
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appearances  were  frequent  and  so  continued  through 
the  1980s  and  then  began  to  taper  to  occasional  as 
I  assumed  increasing  counseling  responsibilities. 
Nevertheless,  some  periods  of  frequent  appearance 
continued,  depending  upon  the  level  of  activity  in 
a  particular  case.  ^  .  ..s 

What  percentage  of  these  appearances  was  in: 

(a)  federal  courts; 

(b)  state  courts  of  record; 

(c)  other  courts.  ^''^ 

(a)  25%  federal  courts  and  agencies 

(b)  75%  state  courts  and  agencies 

What  percentage  of  your  litigation  was: 

(a)  civil;     j.^    .  ,        .,  ,,, 

(b)  criminal. 

(a)  95%  civil       ^ -c'  --' -'.z --tns 

(b)  5%  criminal 

State  the  number  of  cases  in  courts  of  record  you 
tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  coiinsel,  or  associate  counsel. 

Tried  to  completion: 

State,  jury,  chief  counsel:  1 
State,  non-jury,  chief  counsel:  1 
State,  non-jury,  co-counsel:  1 
Federal,  non-jury,  chief  counsel:  2 
Federal,  non-jury  before  special  master  with 
district  court  confirmations:  16 

What  percentage  of  these  trials  was: 

(a)  jury; 

1% 

(b)  non-jury. 
99% 


18.   Litigation:   Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the  citations, 
if  the  cases  were  reported,  and  the  docket  number  and  date 
if  unreported.   Give  a  capsule  summary  of  the  stibstance  of 
each  case.   Identify  the  party  or  parties  whom  you 
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represented;  describe  in  detail  the  nature  o£  your 
participation  in  the  litigation  and  the  final  disposition  of 
the  case,   also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or 
judges  before  whom  the  case  was  litigated;  emd 

(c)  the  individual  name,  addresses,  and  telephone  niimbers 
of  co-counsel  and  of  principal  counsel  for  each  of  the 
other  parties . 

1.    The  Soinmer  Estate  (approximately  1989-1994)  :   My  late 
partner,  Ira  H.  Lustgarten,  was  appointed  (1989)  Guardian  ad 
litem  for  infant  beneficiaries  in  an  action- pending  in  the 
Surrogate's  Court  for  the  County  of  Nassau.   I  was  chief 
counsel  for  the  guardian.   Upon  the  recusal  of  Surrogate 
Raymond  Radigan,  Judge  Raymond  Harrington  became  the  Acting 
Surrogate.   Judge  Henry  J.  Kalinowski,  New  York  State  County 
Court  Judge  for  Nassau  County,  retired,  presided  over  every 
deposition/evidentiary  session.   The  matter  was  a  bitterly 
contested  attempt  (1987)  by  a  co-executrix  and  a  beneficiary 
to  reopen  the  settled  (1984)  estate  of  a  wealthy  real  estate 
developer.   The  guardian  was  charged  with  determining  the 
presence  of  fraud  and  duress  in  the  1984  settlement  and  in 
examining  the  then  treatment  of  estate  assets  as  they 
affected  the  principal.   Beyond  having  to  actively  litigate 
challenges  to  the  propriety  of  my  partner's  appointment  and 
my  firm's  involvement,  we  were  faced  with  complex  issues  of 
fiduciary  duties,  lawyers'  responsibilities  and  estate 
administration  of  significant  commercial  properties .   I 
personally  participated  in  seventy  days  of  depositions  and 
evidentiary  hearings  with  a  judge  presiding.   I  argued  all 
motions  and  appeals,  represented  the  guardian  in  formal 
mediation  hearings  and  crafted  the  confidential  settlement 
(1994) ,  approved  by  the  Court,  which  resulted  in  a 
substantial  recovery  for  my  client's  wards. 

Matter  of  Sommer.  No.  199688  (Surr.  Ct .  Nassau  County) . 
1990-1994:   Trial  term  24  decided  proceedings 

App.Div.  2d  Dep't      21  motions  and  appeals 

Ct .  of  Apps  .  2  motions 
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Decisions  rendered  by  the  various  courts  in  respect  of 
the  foregoing  are  as  follows: 

SURROGATE'S  COURT:      - -^        v.:  • .., 

Matter  of  Sommer.  No.  199688  (Surr.  Ct .  Nassau  County). 
Jan.  11,  1990;  Feb.  7,  1990;  Mar.  9,  1990;  Apr.  9, 
1990;  Apr.  9,  1990;  Apr.  11,  1990;  May  31,  1990;  July 
11,  1990;  Nov.  13,  1990;  Nov.  19,  1990;  Apr.  25,  1991; 
Aug.  26,  1991;  Oct.  22,  1991;  July,  1992;  Aug.  10, 
1992;  Sept.  15,  1992;  Sept.  28,  1992;  Feb.  8,  1993; 
Feb.  11,  1993;  Mar.  24,  1993;  Feb.  18,  1994;  Mar.  9, 
1994;  June  20,  1994. 

SUPREME  COURT: 

Matter  of  Sonmier  v.  Harrington.  No.  6030/91  (N.Y.  Sup.  Ct . 
Nassau  County  May  3,  1991) . 


APPELLATE  DIVISION.  SECOND  DEPARTMENT: 

Matter  of  Sommer.  No.  515,  Feb.  15,  1989.     -  -^ 

Matter  of  Sommer.  No.  9182,  Nov.  20,  1989. 

Matter  of  Sommer.  No.  10408,  Dec.  19,  1989. 

Matter  of  Sommer.  No.  10519,  Jan.  4,  1990. 

Matter  of  Sommer.  No.  1287,  Feb.  21,  1990. 

Matter  of  Sommer.  No.  3673,  May  11,  1990. 

Matter  of  Sommer.  No.  90-00361,  May  15,  1990. 

Matter  of  Sommer.  No.  90-00361,  July  16,  1990. 

Matter  of  Sommer.  Nos.  91-02289,  91-02290,  Apr.  30,  1991. 

Matter  of  Sommer  v.  Harrington.  No.  91-07548, 
Sept.  13,  1991. 

Matter  of  Sommer.  177  A.D.2d  490  (2d  Dep't  1991). 

Matter  of  Sommer.  177  A.D.2d  489  (2d  Dep't  1991). 

Matter  of  Sommer.  178  A.D.2d  480  (2d  Dep't  1991). 

Matter  of  Sommer.  179  A.D.2d  762  (2d  Dep't  1992). 
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Matter  of  Sommer.  No.  91-02289,  Mar.  16,  1992. 

Matter  of  Somtner.  Nos .  90-00361,  90-06416,  91-06417, 
Mar.  16,  1992. 

Matter  of  Sonimer.  183  A.D.2d  832  (2d  Dep't  1992). 

Matter  of  Sommer.  198  A.D.2d  508  (2d  Dep't  1993). 

Matter  of  Sommer.  199  A.D.2d  273  (2d  Dep't  1993). 

Matter  of  Sommer.  Nos.  91-07769,  92-01333,  92-08941, 
93-03793,  Jan.  24,  1994. 

Matter  of  Sommer  v.  Harrington.  201  A.D.2d  -570 
• (2d  Dep't  1994) . 

COURT  OF  APPEALS; 

Matter  of  Sommer.  80  N.Y.2d  758,  (1992). 

Matter  of  Sommer.  83  N.Y.2d  906,  (1994) . 

Hon.  Guy  Mangano 
Presiding  Judge 
Second  Judicial  Department 
45  Monroe  Place 
Brooklyn,  New  York  11201 

Hon.  Henry  J.  Kalinowski  (retired) 
Judge  presiding  over  hearings 
128  Flower  Hill  Road 
Huntington,  New  York  11743 

Hon.  Raymond  Harrington 

Acting  Surrogate  of  Nassau  County 

262  Old  Country  Road 

Mineola,  New  York 

Marvin  Gersten,  Esq. 

Attorney  for  Viola  Sommer 
Gersten,  Savage,  Kaplowitz, 

Fredericks  &  Curtin,  LLP 
101  East  52  Street 
New  York,  New  York  10022-6018 
(212)  752-9700 

Noah  Nunberg,  Esq. 

Attorney  for  Dreyer  &  Traub 
Fischbein  Badillo  Wagner  &  Harding 
909  Third  Avenue 
New  York,  New  York  10022 
(212)  826-2000 
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Anthony  P.  Colavita,  Esq. 

Attorney  for  Dreyer  &  Traub 
L'Abbate  &  Balkan 
1050  Franklin  Avenue 
Garden  City,  New  York  11530 
(516)  294-8844 

Lenard  Leeds,  Esq. 

Attorney  for  Jack  Sommer 
Leeds  &  Morel li  r,^ 

One  Old  Country  Road 
Carle  Place,  New  York  11514 
(516)  873-9550 

Michael  K.  Feigenbaum,  Esq.  .r 

Attorney  for  Murray  Felton     '    '['■ 
Kooper smith  &  Brown 
3000  Marcus  Avenue  -  Suite  3W7 
Lake  Success,  New  York  11042 
(516)  354-0800 

Carol  Baisi,  Esq. 

Attorney  for  Barbara  Sommer  Fisher 
and  Susan  Sommer  Schweitzman 

The  Law  Office  of  Stanley  Messinger 

50  Main  Street 

White  Plains,  New  York  10606 

(914)  682-8444 

Sandy  Schlesinger,  Esq. 

Attorney  for  Barbara  Sommer  Fisher 
and  Susan  Sommer  Schweitzman 

Kaye,  Scholer,  Fierman,  Hays  &  Handler  LLP 

425  Park  Avenue 

New  York,  New  York  10022-3598 

(212)  836-8841 

Mary  Lou  Delahanty,  Esq. 

Attorney  for  Adam  Sommer  -^ 

Picco  Herbert  Kennedy 
One  State  Street  Square 
50  West  State  Street  -  Suite  1000 
Trenton,  New  Jersey  08608 
(609)  393-2400 

Perry  S.  Reich,  Esq.  ;  ':! 

Attorney  for  Adam  Sommer 
Schapiro  &  Reich 
325  East  Sunrise  Highway 
Lindenhurst,  New  York  11757 
(516)  884-7600 
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2.    Schmidt  v.  Koch:   During  1989,  I  represented  the  New 
York  City  Municipal  Water  Finance  Authority,  the  entity 
created  by  the  New  York  State  Legislature  to  finance  the 
vast  City  water  supply  system.   By  reason  of  this  taxpayer 
litigation,  the  bond  offerings  of  the  agency  were  in 
jeopardy.   The  constitutionality  of  the  legislation  was  at 
issue  as  well  as  the  actions  of  the  challengers.   I  had  a 
major  role  in  the  development  of  the  motions  to  dismiss  and 
for  expedited  consideration.   I  briefed  issues  of 
jurisdiction,  statute  of  limitation,  failure  to  state  a 
claim,  and  the  laches  characterizing  the  petitioners' 
conduct.   I  argued  the  motions  and  the  court  dismissed  the 
proceeding.   No  appeal  was  taken  and  a  very  serious  cloud 
over  my  client's  outstanding  and  projected  bond  offerings 
was  removed . 

Schmidt  v.  Koch  No.  13138/89  (Sup.  Ct.  N.Y.  County 
July  19,  1989) . 

Hon.  Eve  M.  Preminger,  Supreme  Court  Justice 

Frederick  Schmidt  (Member  of  N.Y.S.  Assembly) 

Petitioner  Pro  Se 
85-14  86th  Street 
Queens,  New  York  11421 

James  F.  Brennan,  Esq. 

Attorney  for  Petitioner 
1663  10th  Avenue 
Brooklyn,  New  York  11215 
(718)  788-7221 

Harvey  M.  Berman,  Esq. 

Assistant  Attorney  General 

Robert  Abrams,  Esq. 

Attorney  General  of  the  State  of  New  York 

For  the  State  of  New  York 
120  Broadway 
New  York,  New  York 
(212)  341-2019 
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Doron  Gopstein,  Esq. 

First  Assistant  Corporation  Counsel 

for  the  City  of  New  York 
305  East  86  Street 
New  York,  New  York  10028 

W.  Cullen  MacDonald,  Esq.    '' 

Hawkins,  Delafield  &  Wood,  Esqs. 

Attorneys  for  Tierney,  Mendes  and 
New  York  City  Water  Board 

67  Wall  Street 

New  York,  New  York  10005 

(212)  820-9300  '- 


3.    The  Gardiner  Trust :   Since  at  least  1980,  surviving 
members  of  the  Gardiner  family  have  been  in  litigation  over 
their  rights  to  Gardiner's  Island,  a  3,300  acre  unspoiled 
island  at  the  eastern  end  of  Long  Island.   From  1989  to 
1992,  I  litigated  two  significant  issues  in  four  forums  for 
Robert  D.L.  Gardiner,  the  oldest  surviving  heir  to  the 
island  which  came  to  the  Gardiner  Family  from  the  King  of 
England.   Under  the  Gardiner's  Island  Trust,  the  issue  of 
Robert  Gardiner  and  his  niece,  life  tenants,  are  the  heirs 
to  the  island.   Robert  Gardiner  is  without  children.   In  a 
case  of  first  impression,  I  successfully  opposed  the  niece's 
attempts  to  enjoin  Mr.  Gardiner  from  an  adoption  and  had 
dissolved  a  temporary  injunction.   This  required 
presentations,  by  briefing,  argument  and  conferences,  on 
issues  of  trusts,  adoptions,  conflicts  of  law  and 
jurisdiction.   Thereafter,  in  face  of  various  efforts  to 
deny  Robert  Gardiner  use  of  the  island,  I  moved  for  relief 
from  the  then  Surrogate.   Upon  denial  of  my  motion,  my 
appeal  to  the  Appellate  Division  resulted  in  having  the 
appellate  court  overturn  its  own  prior  ruling  and  modify  the 
lower  court.   Mr.  Gardiner  was  assured  of  continued  use  and 
occupancy  of  the  Island  without  financial  contribution.   The 
principle  established  was  that  the  governing  trust 
instrument  must  be  literally  read  and  enforced  without 
judicially  engrafted  conditions. 

-f  - 
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Estate  of  Gardiner.  144  Misc.  2d  797,  545  N.Y.S.2d  466 
(Surr.  Ct.  N.Y.  County  1989). 

Hon.  Marie  M.  Lambert,  Surrogate  (deceased) 

In  Re  Will  of  Gardiner.  (Surr.  Ct .  N.Y.  County  1991), 
modified  in  part,  aff 'd  in  part.  181  A.D.2d  91,  587  N.Y.S.2d 
609  (1992),  motions  to  appeal  denied.  81  N.Y. 2d  703,  610 
N.E.2d  390,  594  N.Y.S.2d  717  (1993)  . 

Hon.  Eve  Preminger,  Surrogate 

Hon.  E.  Leo  Milonas,  Betty  Weinberg  Ellerin,  Theodore  R. 
Kupferman,  Sidney  H.  Asch  and  Bentley  Kassal,  Justices  of 
the  Appellate  Division,  1st  Department 

Joseph  R.  Attonito,  Esq. 

Co- counsel  for  Robert  D.L.  Gardiner 
59  Landing  Avenue 
Smithtown,  New  York  11787 
(516)  265-6779 

Theodore  R.  Wagner,  Esq. 

Attorney  for  United  States  Trust  Company  of  New  York 
Carter  Ledyard  &  Milbum 
2  Wall  Street 

New  York,  New  York  10005-2072 
(212)  732-3200 

Arthur  Norman  Field,  Esq. 

Attorney  for  Alexandra  Creel  Goelet,  Robert  G.  Goelet 

and  Remainderman  Trusts 
Shearman  &  Sterling 
153  East  53rd  Street 
New  York,  New  York  10022-4676 
(212)  848-4000 


4.   Remington  Rand  v.  Business  Systems:   J. A.M.  Banning,  a 
Dutch  citizen,  was  the  trustee  in  "suspension  of  payments" 
for  Business  Systems,  Inc.  B.V.   The  proceeding  was  the 
Dutch  counterpart  of  a  Chapter  11  reorganization.   The 
United  States  District  Court  for  the  District  of  New  Jersey 
found  Business  Systems,  Inc.  B.V.  and  its  United  States 
affiliate  lic±>le  to  Remington  Rand  for  the  misappropriation 
of  certain  trade  secrets.  A  constructive  trust  was  imposed 
on  Business  Systems'  Dutch  assets  and  upon  alleged  violation 
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thereof  by  Mr.  Banning,  the  District  Court  held  him  in 
contempt  and  issued  a  warrant  for  his  arrest.   Neither  I  nor 
my  firm  had  been  involved  in  the  proceedings  below.   I  was 
asked  to  represent  Mr.  Banning  on  appeal.   I  reviewed  the 
record  and  proceedings  below,  developed  the  appellate 
positions,  argued  all  the  issues  considered  in  the  three 
intertwined  appeals  and  succeeded  in  obtaining  a  reversal  of 
the  contempt  order  from  the  Third  Circuit  on  the  grounds 
that  Mr.  Banning  had  not  been  afforded  due  process  under  the 
Fourteenth  Amendment  to  the  United  States  Constitution.   At 
my  urging,  the  Government  of  the  Kingdom  of  the  Netherlands 
appeared  as  amicus  curiae.   The  orders  directed  at  Mr. 
Banning  were  dissolved. 

Remington  Rand  Corp.  v.  Business  Sys . .  830  F.2d  1256  (3d 
Cir.  1987),  and  related  appeals  at  830  F.2d  1260  (3d  Cir. 
1987),  and  830  F.2d  1274  (3d  Cir.  1987). 

Hon.  Ruggero  J.  Aldisert,  Circuit  Judge 

Hon.  John  J.  Gibbons,  Chief  Judge 

Hon.  Joseph  S.  Weis,  Jr.,  Circuit  Judge 

Abdul  W.  Wohabe,  Esq. 

Attorney  for  Business  Systems,  Inc.  B.V. 
and  BSI  Office  Equipment,  Inc. 
375  Park  Avenue 
New  York,  New  York  10152 
(212)  838-7380 

James  C.  McConnon,  Esq. 

Attorney  for  Remington  Rand  Corp. 
Paul  &  Paul 

2900  Two  Thousand  Market  Street  :- 

Philadelphia,  Pennsylvania  19103 
(215)  568-4900 

Lewis  H.  Van  Dusen,  Jr.,  Esq. 

Attorney  for  Remington  Rand  Corp. 
Drinker,  Biddle  &  Reath 
Philadelphia  National  Bank  Building 
1345  Chestnut  Street 

Philadelphia,  Pennsylvania  19107-3496 
(215)  988-2700 
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Bruce  E.  Clark,  Esq. 

Attorney  for  The  Amsterdam-Rotterdam  Bank,  N.V. 

and  Pierson,  Heldring  &  Pierson,  N.V. 
Sullivan  &  Cromwell 
125  Broad  Street 
New  York,  New  York  10004-2498 
(212)  558-4000 

Allen  F.  Maulsby,  Esq. 
John  R.  Hupper,  Esq. 

Attorney  for  the  Government  of  the 

Kingdom  of  the  Netherlands 
Cravath  Swaine  &  Moore 
825  Eighth  Avenue 
New  York,  New  York  10019 
(212)  474-1000 


5.   U.S.  Trust  V.  U.S.A.;   I  represented  the  U.S.  Trust 
Company  of  Florida  in  the  United  States  Claims  Court  in  am 
action  to  resolve  the  issue  of  whether  the  Internal  Revenue 
Seirvice  violated  the  Due  Process  Clause  of  the  Constitution 
in  retroactive  application  of  the  Tax  Reform  Act  of  1984  to 
certain  project  notes  issued  by  public  housing  agencies. 
Similar  cases  were  being  litigated  in  other  federal  courts. 
I  developed,  with  the  government,  agreed  facts  for  the 
purpose  of  cross  motions  for  summary  judgment.   I  supervised 
the  issue  development  and  brief  writing,  personally  wrote 
sections  thereof  as  well  as  the  letters  and  motions  relating 
to  the  issue  of  suspension  of  proceedings.   I  presented 
extended  oral  argument  on  the  motions.  As  appeal  in  another 
similar  action  had  been  filed  in  the  Supreme  Court,  the 
Claims  Court  chose  to  hold  decision  in  abeyance  pending  the 
high  court's  resolution.   The  Supreme  Court's  adverse  ruling 
rendered  further  proceedings  moot.  The  issues  and  timing  of 
my  client's  action  provided  extensive  exposure  to 
constitutional  and  tcix  issues  and  coordination  with 
similarly  situated  counsel  throughout  the  country. 

United  States  Trust  Co..  N.A.  v.  United  States. 
No.  11-86T  (CI.  Ct.  1987). 

Hon.  H.  Robert  Mayer,  Judge  of  the  Claims  Court 
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George  L.  Hastings,  Jr.,  Esq. 
Justice  Department,  Tax  Division 
Washington,  D.C. 
(202)  724-6442 


6.    SEC  V.  BSI :   From  1980  to  1986,  I  represented  the 
Swiss  bank,  Banca  Delia  Svizzera  Italiana,  in  an  action 
brought  by  the  SEC  relating  to  insider  trading  violations  by 
customers  of  the  bank.   After  being  tried  to  completion,  the 
matter  ended  in  findings  of  securities  laws  violations  and 
penalties  thereon.   Aside  from  the  complex  issues  raised  in 
respect  of  the  trades,  type  of  liability  and  nature  of  the 
entities  involved,  the  case  was  seminal  in  its  attack  on 
Swiss  banking  secrecy.   I  personally  conducted  discovery 
(depositions,  interrogatories  and  documents) ,  wrote  briefs, 
argued  motions,  attended  court  conferences  and  negotiations, 
participated  in  diplomatic  and  related  criminal  proceedings 
and  the  civil  trial.   No  personal  liability  was  assessed 
against  my  client.   While  I  obtained  immediate  reduction  of 
the  ex  parte  freeze  order  obtained  by  the  SEC  against  my 
client,  I  failed  to  prevail  against  the  SEC  motion  to 
require  my  client  to  identify  its  customer.   I  did  craft  the 
appropriate  mechanisms  for  disclosure  by  the  bank  without 
adversely  implicating  Swiss  law.   At  trial,  liability  was 
assessed  against  the  other  defendants  auid  the  fund  held  by 
BSI. 

SEC  V.  Tome.  638  F.  Supp.  596  (S.D.N.Y.  1986); 

SEC  V.  Banca  Delia  Svizzera  Italiana.  92  F.R.D.  Ill 

(S.D.N.Y.  1981)  . 

Hon.  Milton  Pollack,  United  States  District  Judge 

Robert  B.  Blackburn,  Esq. 

Attorney  for  S.E.C. 
Securities  euid  Exchange  Commission 
New  York  Regional  Office 
26  Federal  Plaza 
New  York,  New  York  10007 
(212)  264-3699 
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John  F.X.  Peloso,  Esq. 

Attorney  for  Giuseppe  Tome 
Morgan  Lewis  &  Bockius 
101  Park  Avenue 
New  York,  New  York  10178 
(212)  309-6000 

Bruno  Schachner,  Esq.  (deceased) 

Attoraey  for  various  co-defendants 


7.    Harris  v.  Shearson:   In  a  case  of  first  impression,  I 
represented  the  defendant,  a  commodities  futures  merchant, 
euid  resolved,  favorably  for  my  client,  a  serious  public 
policy  issue  surrounding  an  arbitration  clause  in  a 
customer's  agreement.   Plaintiffs  brought  a  class  action  for 
breaches  of  fiduciaiiry  duty  in  the  handling  of  their 
commodities  account  by  Shearson.   Various  issues  were 
litigated  throughout  but  the  most  significant  to  be 
considered  and  decided  was  the  "conflict  between  two 
countervailing  pxiblic  policies,  arbitration  and  class 
action."  A  divided  Appellate  Division  enabled  plaintiffs  to 
take  the  case  to  the  Court  of  Appeals.   Litigation 
established  the  point  that  an  appropriately  drafted  and 
executed  arbitration  agreement  in  respect  of  state  law 
claims  is  to  be  enforced  in  New  York  and  not  to  be 
interdicted  by  the  initiation  of  a  class  action  to  enforce 
such  claims.   I  argued  in  all  three  courts. 

Harris  v.  Shearson  Hayden  Stone.  Inc..  102  Misc. 2d  635,  424 
N.Y.S.2d  97  (Sup.  Ct.  1980),  aff 'd.  82  A.D.2d  87,  441 
N.Y.S.2d  70  (1st  Dep't  1981),  aff 'd.  56  N.Y.2d  627,  435 
N.E.2d  1907,  450  N.Y.S.2d  482  (1982). 

Hon.  Anthony  Mercorella,  Supreme  Court  Justice 

Currently:  Partner  at  Wilson  Elser  Moskowitz 

Bdelman  &  Dicker 
150  East  42nd  Street 
New  York,  New  York  10017-5639 

Hon.  Joseph  P.  Sullivan,  David  Ross  and  Arnold  Fein, 
affirming;  Hon.  Ross  Sandler,  Mcuc  Bloom,  dissenting; 
Appellate  Division  Justices 
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Hon.  Lawrence  Cooke,  Matthew  Jasen,  Michael  Gabriel le, 
Hugh  Jones,  Sol  Wachtler  and  Bernard  Meyer, 
Court  of  Appeals  Judges 

Samuel  L.  Newman,  Esq. 
Leon  S.  Harris,  Esq. 

Attorneys  for  Plaintiffs  .  ,, 

Northrop  &  Jessop 
401  Broadway 

New  York,  New  York  10013 
(212)  966-1250 


8 .   Bustop  V.  Convenience  &  Safety:   I  represented  the 
defendants  Convenience  &  Safety  Corporation  and  its 
principals,  Saul  Steinberg  and  Henry  Silverman,  in  this 
antitrust  action  brought  by  its  competitor  for  New  York  City 
contracts  for  bus  stop  shelters.   Irrespective  of  the 
suggested  impropriety  of  the  attempts  to  influence 
government  action  by  the  defendants,  we  convinced  the  court 
that  they  were  encompassed  by  the  exemption  from  the 
antitrust  laws  granted  by  the  Noerr- Pennington  Doctrine. 
Our  motion  to  dismiss  further  convinced  the  court  that 
plaintiff  failed  to  allege  antitrust  injury.   I  argued  for 
my  clients.   This  case  proved  to  be  the  last  of  the  bus  stop 
shelter  litigation. 

Bustop  Shelters.  Inc.  v.  Convenience  &  Safety  Corp.. 
521  F.  Supp.  989  (S.D.N.Y.  1981) . 

Hon.  Gerard  L.  Goettel,  United  States  District  Judge 

Paul  Windels,  Esq. 

Attorney  for  Plaintiff 
Windels,  Marx,  Davies  &  Ives 
156  West  56  Street  ,  , 

New  York,  New  York  10019  ' 

(212)  237-1000 
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Robert  P.  Patterson,  Esq. 

Attorney  for  Rosenman,  Colin,  Freund,  Lewis  &  Cohen 
(currently  United  States  District  Judge,  S.D.N.Y.) 
United  States  District  Judge 
Southern  District  of  N?w  York 
United  States  Courthouse 
500  Pearl  Street 
New  York,  New  York  10007 
(212)  805-0238 

Allen  G.  Schwartz,  Esq. 

Corporation  Counsel  for  the  City  of  New  York, 

Attorney  for  the  City  of  New  York, 

Harrison  J.  Goldin  and  Richard  Wells 

(currently  United  States  District  Judge,  S.D.N.Y.) 
United  States  District  Judge 
Southern  District  of  New  York 
United  States  Courthouse 
500  Pearl  Street 
New  York,  New  York  10007 
(212)  805-0248 

Richard  H.  Kuh,  Esq. 

Attorney  for  Jack  E.  Bronston 
Warshaw,  Burstein,  Cohen, 

Schlesinger  &  Kuh  LLP 
555  Fifth  Avenue 
New  York,  New  York  10017 
(212)  984-7700 

Matthew  Silverman,  Esq. 

Attorney  for  Jay  Wells 
Robinson,  Silverman,  Pearce,  Aronsohn  &  Herman 
1290  Avenue  of  the  Americas 
New  York,  New  York 
(212)  541-2000 


9.   Marks  v.  Lainoff:   I  represented  defendants,  directors 
of  a  closed  end  fund,  CL  Assets,  and  the  fund  itself.   These 
had  proposed  to  the  shareholders  a  plan  of  reorganization. 
Plaintiff,  a  preferred  shareholder,  brought  this  action  to 
enjoin,  alleging  the  plan's  unfairness  as  violative  of  the 
Investment  Conpany  Act.   There  were  issues  of  appliceibility 
of  Investment  Company  Act  provisions  and  existence  of  a 
private  right  of  action.   I  personally  conducted  the  oral 
and  document  discovery,  prepared  and  directed  preparation  of 
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necessary  motion  and  brief  papers,  and  successfully  tried 
the  injunction  case. 

Marks  v.  Lainoff.  466  F.  Supp.  301  (S.D.N.Y.  1979). 

Hon.  Kevin  Thomas  Duffy,  United  States  District  Judge 

Stanley  M.  Grossman,  Esq. 

Attorney  for  Plaintiff 
Pomerantz,  Haudek,  Block  &  Grossman 
100  Park  Avenue  ' 

New  York,  New  York  10017 
(212)  661-1100 

Steven  M.  Barna,  Esq. 

Attorney  for  Defendants  Neuberger  &  Berman 
Management ,  Inc .  and  Neuberger  &  Berman 

Wachtell,  Lipton,  Rosen  &  Katz 

51  West  52  Street 

New  York,  New  York  10019-6150 

(212)  403-1000 


10.   SEC  V.  NAPC:   My  then  partner,  Kenneth  J.  Bialkin,  was 
appointed  by  the  Securities  and  Exchange  Commission  and  the 
Securities  Investor  Protection  Corporation  as  counsel  to  the 
trustee  for  North  American  Planning  Corporation,  a  broker- 
dealer  in  liquidation.   As  the  litigating  partner  working 
with  Mr.  Bialkin,  I  personally  conducted  all  litigation.   In 
addition  to  court- supervised  discovery,  I  successfully 
represented  the  trustee  in  sixteen  separate  trials  before  a 
special  master  appointed  by  Judge  Cooper.   Every  result  was 
confirmed  by  the  district  judge  and  an  orderly  liquidation 
was  accomplished.   The  matter  established  precedents  in 
connection  with  the  Securities  Investor  Protection  Act, 
including  limits  on  the  scope  of  the  Act  and  the  powers  and 
duties  of  a  trustee  under  the  Act.   r,. 

SEC  V.  North  Am.  Planning  Corp..  72  Civ.  3158  (S.D.N.Y. 
1972-1976) . 
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Hon.  Irving  Ben  Cooper,  United  States  District  Judge 
(deceased) 

Norman  Friedman,  Special  Master 
International  Telephone  cind  Telegraph  Corp. 
320  Park  Avenue 
New  York,  New  York  10022 

(currently:  Legal  Division 

Federal  Deposit  Insurance  Corporation 
1201  W.  Peachtree  Street  NE  -  Suite  1800 
Atlanta,  Georgia  30309-3415 
(404)  817-2500  Ext.  2615) 
16  separate  trials,  resulting  in  findings  of  fact  and 
conclusions  of  law,  conducted  before  the  court 
appointed  special  master  and  confirmed-  by  the  court. 


Joseph  D.  Ellison,  Trustee 
David  Berdon  &  Co. 
415  Madison  Avenue 
New  York,  New  York  10017 
(212)  832-0400 

Martin  M.  Frank,  Esq. 

Attorney  for  Eugene  Goldenberg  and 

William  Robert  Rxibin 
144  East  44  Street 
New  York,  New  York 

John  B.  Ball,  Esq. 

Attorney  for  Elizeibeth  Pyle,  Claimant 
20  Northgate  Drive 
Syosset,  New  York  11791 
(516)  921-3823 

Arthur  M.  Magaldi,  Esq. 

Attorney  for  Arthur  Greco,  Claimant 
217  96th  Street 
Brooklyn,  New  York  11209 

Maurice  Abrahams,  Esq. 

Attorney  for  Morris  Erbesh,  Walter  Prawzinsky  and 

Harold  Levine,  Claimants 
5  Beekman  Street 
New  York,  New  York  10038 

Norman  A.  Olch,  Esq. 

Attorney  for  Leonard  Fish,  Claimant 
233  Broadway 
New  York,  New  York  10007 
(212)  964-6171 
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Martin  L.  Conrad,  Esq. 

Jaffin,  Conrad,  Finkelstein  &  Frank 

Attorney  for  Shel  Kupper,  Claimant 
230  Park  Avenue  -  Suite  230 
New  York,  New  York  10169-0012 
(212)  661-4480 

Gerald  D.  Broder,  Esq. 

Attorney  for  Richard  Rohrssen,  Claimant 
65  East  76  Street 
New  York,  New  York  10017 
(212)  472-3907 

PROFESSIONAL  REPUTATION  LIST 


Hon.  Sidney  H.  Asch 
Sullivan  &  Liapakis,  P.C. 
120  Broadway 
New  York,  New  York  10271 
(212)  732-9000 


(Former  Appellate 
Judge  before  whom  I 
have  appeared) 


Joseph  R.  Attonito,  Esq. 
59  Landing  Avenue 
Smithtown,  New  York  11787 
(516)  265-6779 


(Co-counsel) 


Kenneth  J.  Bialkin,  Esq. 
Skadden  Arps  Slate  Meagher  &  Flom 
919  Third  Avenue 
New  York,  New  York  10022-9931 
(212)  735-3000 


(Former  partner  for 
and-  with  whom  I 
worked  profession- 
ally) 


Sheldon  Camhy,  Esq. 
Camhy  Karlinsky  &  Stein  LLP 
1740  Broadway  -  16th  Floor 
New  York,  New  York  10019-4315 
(212)  977-6600 


(Adversary) 


Anthony  P.  Colavita,  Esq. 
L'Abbate,  Balkan,  Colavita  &  Contini 
1050  Franklin  Avenue 
Garden  City,  New  York  11530 
(516)  294-8844 


(Adversary) 


Louis  A.  Craco,  Esq. 
Willkie  Farr  &  Gallagher 
153  East  53  Street 
New  York,  New  York  10022 
(212)  821-8211 


(Current  partner  for 
and  with  whom  I  work 
professionally) 


Joseph  F.  Crangle,  Esq. 
Block  Sc   Colucci  &  Associates 
424  Main  Street 
2000  Liberty  Building 
Buffalo,  New  York  14202 
(716)  853-4080 


(Client  and 
CO- counsel) 


Rev.  Msgr.  Anthony  Dal la  Villa 
Rector 

St.  Patrick's  Cathedral 
460  Madison  Avenue 
New  York,  New  York  10022 
(212)  753-2261 


(Client) 
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John  J.  Halloran,  Jr.,  Esq. 
U.S.  Department  of  Justice 
Civil  Division 
Federal  Programs  Branch 
901  E  Street,  N.W. 
Washington,  D.C.  20530 
(202)  514-2205 

Hon.  Theodore  R.  Kupferman 
Tunick,  Kupferman  &  Creadore 
425  Park  Avenue 
New  York,  New  York  10022 
(212)  661-7444 

Hon.  Daniel  Patrick  Moynihan 
Senator  from  New  York 
464  Russell  Building 
Washington  D.C.  20510 
(202)  224-4451 

George  O'Malley,  Esq. 
Counsel  for  the  Clerk  of  the 
United  States  District  Court 
Southern  District  of  New  York 
40  Centre  Street  -  Room  706 
New  York,  New  York  10007 
(212)  791-0172 

Hon.  Robert  P.  Patterson,  Jr. 
United  States  District  Judge 
Southern  District  of  New  York 
United  States  Courthouse 
500  Pearl  Street 
New  York,  New  York  10007 
(212)  805-0238 

Hon.  Eve  Preminger 
Surrogate  of  New  York  County 
31  Chambers  Street 
New  York,  New  York  10005 
(212)  374-4500 

Thomas  G.  Rafferty,  Esq. 
Cravath,  Swaine  &  Moore 
825  Eighth  Avenue 
New  York,  New  York  10019-7475 
(212)  474-1837 


(Former  Willkie 
litigation  associate 
whose  work  I 
supervised) 


(Former  Appellate 
Judge  before  whom  I 
have  appeared) 


(As  client  and 
candidate  whose 
committee  I  chaired 
and  represented) 


(Administrator  of 
mediation  program  in 
which  I  have 
participated 
professionally) 


(Judicial  Selection 
Committee  colleague 
cind  CO- counsel) 


(Judge  before  whom  I 
have  appeared) 


(Co-counsel) 
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Timothy  J.  Russert,  Esq. 
Senior  Vice  President 
NBC  News 

4001  Nebraska  Avenue,  N.W. 
Washington,  D.C.  20016 
(202)  885-4548 

Thomas  J.  Schwarz,  Esq. 
Skadden  Arps  Slate  Meagher  &  Flom 
919  Third  Avenue 
New  York,  New  York  10022 
(212)  735-3400 

Hon.  Beatrice  Shainswit 
N.Y.S.  Supreme  Court  Justice 
60  Centre  Street 
New  York,  New  York  10007 
(212)  374-8398 

Irving  B.  Singer,  Esq. 
26  Court  Street  -  Suite  2305 
Brooklyn,  New  York  11242 
(718)  858-4140 

Gregory  Van  Gundy,  Esq. 
General  Counsel 

Marsh  &  McLennan  Companies,  Inc. 
1166  Avenue  of  the  Americas 
New  York,  New  York  10036 
(212)  345-3020 

Theodore  R.  Wagner,  Esq. 
Carter,  Ledyard  &  Milbum 
2  Wall  Street 

New  York,  New  York  10005-2072 
(212)  732-3200 


(Former  public 
affairs  colleague) 


(Counsel  to  judicial 
screening  committees 
I  have  chaired) 


(Judge  for  whom  I 
have  functioned  as 
Special  Master) 


(Adversary) 


(Client,  co-counsel 
and  former  Willkie 
Farr  associate) 


(Adversary) 
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19.   Legal  Activities;   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significant 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  this  question,  please  omit  any 
information  protected  by  the  attorney- client  privilege 
(unless  the  privilege  has  been  waived) . 

APPELLATE  ADVOCACY: 

Over  the  years,  I  have  had  approximately  40  appeals  in 
United  States  Circuit  Courts  of  Appeals,  the  New  York  Court 
of  Appeals  and  the  New  York  Appellate  Divisions.   I 
successfully  argued  most  of  them.   The  appeals  raised  issues 
of  securities  and  commodities  laws,  corporate  takeovers  in 
piiblic  and  private  contexts,  constitutional  questions, 
criminal  law,  arbitrations,  insurance  law,  contracts  and 
negligence  law. 


QUASI -JUDICIAL  SERVICE: 

Mediator,  United  States  District  Court,  Southern  District  of 
New  York,  1993-Present .   Appointed. 

Neutral  Evaluator /Mediator,  Eastern  District  of  New  York, 
1994 -Present.   Appointed. 

Special  Master,  New  York  State  Supreme  Court,  County  of  New 
York,  1977-1984.   Appointed. 

During  the  last  five  years,  I  have  served  as  a 
volunteer  mediator  and  neutral  evaluator  in  programs  of  the 
United  States  District  Courts  for  the  Southern  and  Eastern 
Districts  of  New  York.   I  successfully  assisted  the  parties 
in  complete  or  partial  settlements  in  the  cases  assigned  to 
me.   These  involved  age,  gender  and  disability 
discrimination  claims,  admiralty  law  disputes,  personal 
injury  claims  and  securities  laws  questions. 

From  1977  to  1984,  by  designation  of  the  New  York  State 
Appellate  Division,  1st  Department,  I  served  as  a  special 
master  at  Supreme  Court  Trial  Term  for  the  County  of  New 
York  to  hear,  resolve  or  recommend  disposition  by  the  court. 
During  those  years,  I  heard  scores  of  motions.   I  took  and 
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considered  oral  argument,  prepared  draft  opinions  and  orders 
for  the  court,  arranged  for  discovery  and  assisted  in 
settlements. 

LEGAL  ETHICS: 

I  served,  continuously,  as  a  member  of  my  firm's 
Conflicts  and  Ethics  Committee  since  its  inception  some  ten 
years  ago  and  advised  all  firm  lawyers  on  such  issues  as 
they  arose,  either  institutionally  or  individually. 

The  Speaker  of  the  New  York  State  Assembly  retained  me 
as  his  Special  Counsel  for  Legislative  Ethics.   I  rendered 
opinions  for  legislator  guidance.   As  a  result  of  such 
service,  numerous  former  government  officials  sought  my 
advice  as  to  their  interaction  with  government. 

GENERAL  COUNSELING: 

I  have  also  served  as  general  counsel  (litigation, 
corporate,  real  estate,  trusts  and  estates)  to  St.  Patrick's 
Cathedral  as  well  as  to  corporate  and  individual  clients. 

I  have  been  general  legal  advisor  to  "The  Moynihan 
Committee",  Senator  Daniel  Patrick  Moynihan' s  Re-Election 
Committee,  in  matters  affecting  real  estate,  insurance, 
contracts,  election  laws  and  litigation. 

I  have  also  been  involved  in  the  counseling  of  my 
firm's  clients  by  the  presentation  of  topical  advice  of 
general  application. 

LEGISLATIVE  SERVICE: 

During  my  nine  years  in  the  New  York  State  Legislature, 
I  wrote  laws  and  participated  in  the  details  of  the  pre- 
enactment  process.   My  legislative  service  underscored  for 
me,  most  concretely,  the  wisdom  of  and  the  necessity  for  a 
separation  of  governmental  power.   I  gained  an  acute 
appreciation  for  the  policy  preeminence  of  the  legislature 
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speaking  for  the  people.   I  actually  experienced  the  totally- 
different  role  of  the  governor  in  proposing  programs  and 
executing  upon  laws  which  my  legislative  body  created  as 
well  as  the  still  different  obligation  of  the  judiciary  - 
the  simple  adjudication  of  disputes  pursuant  to  the  law 
which  my  legislature  had  enacted.   Much  of  my  committee  work 
was  of  an  oversight  nature  giving  me  substantial  experience 
in  viewing  conduct  against  law  and  regulation  in  a  collegial 
setting.   As  a  member,  on  several  occasions,  of  a  special 
joint  Senate  and  Assembly  Committee,  I  had  the  opportunity 
to  sit  as  part  of  a  panel  of  legislator/arbitrators  to 
decide  state  employee  labor  disputes . 

LEGISLATIVE  ANALYSIS: 

As  an  example:  during  a  highly  publicized  hostile 
corporate  acquisition  attempt,  the  New  York  State 
Legislature  passed  a  bill  to  interdict  the  transaction.   In 
connection  with  the  piiblic  hearing  held  by  the  Governor,  I 
counseled  in  respect  of  the  bill's  infirmities,  advised  on 
the  brief  to  be  submitted  and  prepared  the  witness  for 
presentation  at  the  public  session.   The  Governor  vetoed  the 
bill. 

JUDICIAL  SELECTION  COMMITTEE  PARTICIPATION: 

Having  served  on  Senator  Moynihan's  Judicial  Selection 
Committee  for  nearly  20  years  and  chaired  similar  efforts 
for  Governor  Mario  M.  Cuomo,  I  have  had  the  opportunity  to 
review  the  credentials  of  very  many  candidates  and  to  have 
participated  in  the  recommendation  of  some  truly  outstanding 
individuals.   With  rare  exception,  these  have  successfully 
concluded  the  process  and  sit  on  New  York's  federal  and 
state  courts .   My  seirvice  in  this  regard  has  been  for  me  an 
extensive  education  in  the  recognition  of  indicia  of 
potential  for  satisfactory  judicial  service:   dedication  to 
constitutional  and  legislative  law,  a  modicum  of  courtroom 
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experience,  am  understanding  of  the  litigating  process, 
continuous  involvement  with  the  law,  personal  soundness, 
integrity  and  a  temperament  which  bespeaks  understanding  and 
fairness.   I  have  sought  to  achieve  and  develop  these 
characteristics  for  myself.   I  do  not  pretend  to  have 
succeeded  in  all  respects.   I  do  believe,  however,  that  my 
long  euid  varied  experiences  and  personal  efforts  have 
enabled  me  to  have  done  so  in  sufficient  measure  to  provide 
the  service  to  be  expected  of  a  Circuit  Judge. 

My  years  of  participation  in  these  endeavors  were  the 
more  satisfying  of  suiy  of  the  public  service  which  I  have 
had  the  opportunity  to  offer. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST 


List  sources,  amounts  emd  dates  of  all  anticipated  receipts 
from  deferred  income  arremgements ,  stock,  options, 
uncompleted  contracts  and  other  future  benefits  which  you 
expect  to  derive  from  previous  business  relationships, 
professional  services,  firm  memberships,  former  en^loyers, 
clients,  or  customers.   Please  describe  the  arrangements  you 
have  made  to  be  compensated  in  the  future  for  any  financial 
or  business  interest. 

Please  see  Attachment  II. A. 


Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in  deter- 
mining these  areas  of  concern.   Identify  the  categories  of 
litigation  and  financial  arrangements  that  are  likely  to 
present  potential  conflicts-of-interest  during  your  initial 
service  in  the  position  to  which  you  have  been  nominated. 

In  all  instances,  I  shall  be  guided  by  the  Code  of 
Conduct  for  United  States  Judges,  the  Ethics  Reform  Act  of 
1989,  28  U.S. C.  §  455,  and  all  other  applicable  canons  and 
statutes.   It  will  be  my  practice  promptly  to  review  the 
disclosure  letters  required  by  Fed.R.App.P.  26.1.   If  I  can 
be  reasonably  challenged,  I  shall  be  inclined  to  disqualify 
myself  and  not  accept  a  waiver  even  if  offered. 

My  investments,  principally  securities,  will  be 
reviewed  as  against  the  identity  of  litigants  so  as  to 
provide  the  data  necessary  for  decision  on  recusal. 

I  shall  recuse  myself  from  all  matters  wherein:  Willkie 
Farr  &  Gallagher  or  its  lawyers,  individually,  appear  as 
counsel  or  parties;  from  cases  in  which  my  former  clients 
are  parties;  and,  from  cases  wherein  members  of  my  family 
appear  as  lawyer  or  otherwise. 

My  intimate  involvement  in  the  affairs  of  Lenox  Hill 
Hospital,  The  Collins  Foundation  and  The  Moynihan  Committee 
would  recjuire  my  recusal  in  respect  of  them. 


3.   Do  you  have  any  plcuis,  commitments,  or  agreements  to  pursue 
outside  employment,  with  or  without  condensation,  during 
your  service  with  the  court?   If  so,  explain. 
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I  currently  serve  as  a  Trustee  of  Lenox  Hill  Hospital, 
a  not-for-profit  medical  institution  in  New  York  City.   I  am 
not  compensated  in  any  way  nor  have  I  been  a  fund  raiser. 

I  also  serve  as  a  Trustee  of  The  Joseph  Collins 
Foundation,  a  charitable  entity.   The  Foundation  does  not 
raise  money  and  exists  for  the  sole  purpose  of  awarding 
scholarships  to  meritorious  medical  school  students  with 
financial  need.   I  receive  an  annual  Trustee's  fee. 

Should  the  appropriate  provisions  relating  to  the 
conduct  of  federal  judges  permit,  it  is  my  intention  to 
continue  this  service.   I  would  not  be  involved  in  fund 
raising. 


List  sources  and  amounts  of  all  income  received  during  the 
calendar  year  preceding  your  nomination  and   for  the  current 
calendar  year,  including  all  salaries,  fees,  dividends, 
interest,  gifts,  rents,  royalties,  patents,  honoraria,  and 
other  items  exceeding  $500  or  more.   (If  you  prefer  to  do 
so,  copies  of  the  financial  disclosure  report,  required  by 
the  Ethics  in  Government  Act  of  1978,  may  be  substituted 
here . ) 

Please  see  Attachment  II. B.  ~ 


Please  cos^lete  the  attached  finemcial  net  worth  statement 
in  detail.   (Add  schedules  as  called  for.) 

Please  see  Attachment  II. C.  r     .  ,  ,^ 


6 .   Have  you  ever  held  a  position  or  played  a  role  in  a 

political  canqpaign?   If  so,  please  identify  the  particulars 
of  the  campaign,  including  the  candidate,  dates  of  the 
cas^aign,  your  title  and  responsibilities. 

1964  Advance  work  in  campaign  of  Robert  F.  Kennedy  for 
United  States  Senator  from  New  York 

1965  Advance  work  in  Democratic  primary  election 
campaign  of  Paul  Screvane  for  Mayor  of  New  York 
City,  Orin  Lehman  for  Controller  and  Daniel 
Patrick  Moynihan  for  President  of  the  City  Council 

1966-1974      Candidate  for  New  York  State  Assembly  and  Senate 
in  five  primary  and  five  general  elections 
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1968  Advance  work  in  campaign  of  Senator  Robert  F. 

Kennedy  for  the  Democratic  nomination  for 
President 

1976  Candidate  for  Delegate  to  Democratic  National 

Convention 

1976  Counsel  to  The  Moynihan  Committee,  the  campaign 

for  United  States  Senator  from  New  York  of  Daniel 
Patrick  Moynihan 

1976-1980      Democratic  National  Committee,  Member 
New  York 

1982,  1988,     Chairman,  The  Moynihan  Committee,  the 
1994  campaign  to  re-elect  Senator  Moynihan 

1988,  1992     Candidate  for  Democratic  Presidential  Elector 

1983  Treasurer,  Rebuild  New  York  Bond  Issue  Committee 

(referendum  issue) 

1984  Treasurer,  Political  Action  Committee  for  Bellamy, 
Fink  &  Del  Bello  as  Candidates  for  Delegates  to 
Democratic  National  Convention 

1987  Treasurer,  The  Empire  Leadership  Fund  (Governor 

Mario  M.  Cuomo 's  federal  political  action 
committee) 

1991  Treasurer,  Vote  Yes  for  Jobs  Committee 

(referendum  issue) 
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III.   GENERAL 

An  ethical  consideration  under  Cemon  2  of  the  Americsm  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvemtaged."  Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  insteuices 
and  the  amount  of  time  devoted  to  each. 

From  1967  through  1975,  I  was  a  member  of  the  N.Y.S. 
Legislature,  representing  blue-collar,  ethnically  and 
racially  diverse  communities  of  Brooklyn  (Greenpoint, 
Williamsburg,  Bushwick,  Bedford- Stuy\'esant  and  Crown 
Heights) .   It  was  my  practice,  at  such  times  when  I  was  not 
in  Albany,  N.Y.,  for  legislative  sessions,  to  be  present  at 
a  specific  location  in  my  districts,  two  evenings  each  week, 
to  see  community  organizations  and  individuals  to  provide, 
pro  bono,  legal  advice,  other  counseling  as  well  as  inter- 
cession with  government.   In  addition,  during  a  portion  of 
such  time,  I  served  on  the  board  of  North  Brooklyn  Legal 
Services  which  provided  representation  for  the  poor.  As 
Advocate  for  the  Lexington  Council  Knights  of  Columbus 
(Greenpoint,  Brooklyn) ,  I  was  called  upon  to  offer  legal 
assistance  to  members  in  need.  As  an  associate  at  Willkie, 
I  took  assigned  Legal  Aid  cases  for  indigent  criminal 
defendants . 

Serving  as  a  member  of  the  Cardinal's  Committee  for  the 
Laity,  I  have  raised  money  for  the  charitable  work  of  the 
Roman  Catholic  Archdiocese  of  New  York  eind  found  jobs  for 
inner  city  high  school  students. 

I  have  participated  in  sessions  of  the  National  Mentor 
Program  to  assist  financially  disadvantaged  public  high 
school  students  to  provide  them  with  contact  with  the  law 
and  lawyers.   I  am  a  mentor  for  a  student  for  the  Justice 
Resource  Center  at  Martin  Luther  King,  Jr.  High  School's  Law 
Institute.   I  have  counseled  in  specific  instances  the 
executive  director  of  Women  In  Need,  an  orgcinization 
dedicated  to  the  assistance  of  battered  and  c±>used  women. 
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Most  recently,  I  seirved  on  the  board  of  directors  of  Upward, 
Inc.,  a  not-for-profit  entity  which  conducts  after-school 
and  summer  programs  for  children  in  New  York's  Harlem 
community. 

As  a  trustee  of  Lenox  Hill  Hospital,  I  chair  the 
medical  education  committee,  composed  of  physician  depart- 
ment chairs,  senior  management  and  trustees,  and  guide  the 
institution's  graduate  and  continuing  medical  education 
programs . 

My  most  significant  professional  pro  bono  activity  has 
been  my  participation  in  the  merit  selection  of  federal  and 
state  judges  for  Senator  Daniel  Patrick  Moynihan  and 
Governor  Mario  M.  Cuomo. 


2.   The  American  Bar  Association's  Connnentary  to  its  Code  of 

Judicial  Conduct  states  that  it  is  inappropriate  for  a  judge 
to  hold  membership  in  any  organization  that  invidiously 
discriminates  on  the  basis  of  race,  sex,  or  religion.   Do 
you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates  --  through  either  formal 
membership  requirements  or  the  practical  implementation  of 
membership  policies?   If  so,  list,  with  dates  of  membership. 
VThat  you  have  done  to  try  to  cheoige  these  policies? 

I  was  a  member  of  the  New  York  Racquet  and  Tennis  Club, 
370  Park  Avenue,  New  York,  N.Y.   I  took  membership  after  my 
firm  moved  to  its  current  midtown  Manhattan  location  as  it 
was  a  complete  athletic  and  lunch  club  facility  within  one 
block  of  our  office.  I  resigned  in  1989  after  it  became 
apparent  to  me  that  the  club  had  exclusionary  policies  which 
were  not  subject  to  efforts  to  effect  changes.   Please  see 
Attachment  III. A. 

I  have  been,  since  approximately  1955,  a  member  of  the 
Knights  of  Columbus,  a  fraternal  organization  of  Roman 
Catholic  males .   Though  my  membership  has  been  nominal  for 
approximately  the  last  twenty  years,  I  do  not  believe  that 
the  Knights  of  Columbus  fall  within  proscriptions  against 
invidious  discrimination. 
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Is  there  a  selection  commission  in  your  jurisdiction  to 
recommend  candidates  for  nomination  to  the  federal  courts? 
If  so,  did  it  recommend  your  nomination?   Please  describe 
your  experience  in  the  entire  judicial  selection  process, 
from  beginning  to  end  (including  the  circumstances  which  led 
to  your  nomination  and  interviews  in  which  you 
participated). 

To  my  knowledge,  there  is  not  a  selection  commission 
for  the  Second  Circuit  Court  of  Appeals .   I  was  interviewed  ' 
by  representatives  of  the  Justice  Department  and  the  Office 
of  White  House  Counsel .   I  completed  a  questionnaire  for  the 
Standing  Committee  on  the  Federal  Judiciary  of  the  American 
Bar  Association  and  was  interviewed  by  its  Second  Circuit 
representative.   I  have  also  been  interviewed  by  agents  of 
the  Federal  Bureau  of  Investigation. 


Has  anyone  involved  in  the  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  you  emy  specific  case,  legal 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case, 
issue,  or  question?   If  so,  please  explain  fully. 

No. 


Please  discuss  your  views  on  the  following  criticism 
involving  "judicial  activism." 

The  role  of  the  Federal  judiciary  within  the  Federal 
govexmment,  auid  within  society  generally,  has  become  the 
stibject  of  increasing  controversy  in  recent  years.   It  has 
become  the  target  of  both  popular  and  academic  criticism 
that  alleges  that  the  judicial  bremch  has  usurped  many   of 
the  prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have 
been  said  to  include: 

a.  A  tendency  by  the  judiciary  toward  problem- solution 
rather  than  grievemce-resolution; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual 
plaintiff  as  a  vehicle  for  the  in^osition  of  far- 
reaching  orders  extending  to  broad  classes  of 
individuals; 
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c.  A  tendency  by  the  judiciary  to  impose  broad, 
affirmative  duties  upon  governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other 
institutions  in  the  manner  of  an  administrator  with 
continuing  oversight  responsibilities. 

Having  served  as  a  state  legislator  for  nine  years  and 
been  involved  in  the  public/political  process  in  addition  to 
having  appeared  in  and  observed  courts  for  thirty- five 
years,  I  am  of  a  firm  view  that  our  branches  of  government 
have  rather  defined  roles  and  ought  make  every  effort  to 
avoid  even  the  appearance  of  encroachment  upon  each  other. 
I  have  had  the  personal  experience  of  engaging  in  problem 
solving  in  the  law  making  process.   It  is  difficult  and 
long,  requiring  extensive  investigation,  public  hearings  and 
analysis,  balancing  of  individual  and  communal  interests  and 
the  crafting  of  solutions,  expressed  in  legislative 
language,  to  achieve  a  beneficial  societal  result.   The 
legislature,  repeatedly  and  directly  responsible  to  the 
people,  is  designed  to  accomplish  such  a  task. 

The  judiciary,  on  the  other  hand,  serves  best,  and 
indeed  as  it  is  required  to,  when  it  addresses,  with  logic 
and  reason,  a  particular  and  immediately  real  controversy, 
directed  by  precedent.   I  believe  that  Article  III  judges 
must  scrupulously  adhere  to  the  parameters  established  for 
their  jurisdiction  and  power  by  the  Constitution  and  the 
Congress.   Firstly,  they  must  analyze  whether  the  subject 
matter  advanced  and  the  parties  are  within  their 
jurisdiction.   Only  after  satisfying  this  rigorous  analysis, 
do  the  inferior  courts  move  to  the  equally  demanding 
analysis  of  determining  whether  there  is  a  "case",  a 
definite  and  concrete  controversy  between  actual  opposing 
litigants,  to  which  to  apply  the  judicial  power.   And,  the 
exercise  of  that  power  is  always  to  be  guided  by  stare 
decisis  as  it  is  vital  to  our  system  of  justice  that  there 
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be  settled  rules  of  law  to  guide  the  courts  and  inform  the 
decisions  they  make.  And,  in  no  event  ought  the  courts 
substitute  their  view  of  public  policy  for  the  reasoned 
judgments  of  the  legislature. 


AFFIDAVIT 


I,  CHESTER  JOHN  STRAUB,  do  swear  that  the  information 
provided  in  this  statement  is,  to  the  best  of  my  knowledge,  true 
and  accurate. 


February  17.  1998 
(date) 


Sworn  to  before  me  this  17th 
of  February,  1998. 


U^^^ 


ry  Pxiblic) 

ARYA.WIECZORL™ 
PuMic.  State  o(  New  Yofk 
No.  24-4261060 


QiMlifiad  in  Kiim  Coumy 

w>ab.2a.1»M 


Oonmttaion  EapiTMl 
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I.   BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  FDLL  NAME:  (include  zmy  former  names  used.) 

William  P.  Dimitrouleas 

2 .  ADDRESS :  >  List  current  place  of  residence  and  office 

address (es) 

(H)   Plantation,  Florida  33317 
(0)   201  S.E.  6th  Street,  #4820 
Ft.  Lauderdale,  FL  33301 

3.  DATE  AND  PLACE  OF  BIRTH.  March  28,  1951;  Lynn,  MA. 

« 

4.  MARITAL  STATUS  (include  maiden  name  of  wife,  or  husband's 
name).   List  spouse's  occupation,  enployer's  name  and 
business  address (es) . 

I  am  married  to  Natalie  Barone  Dimitrouleas;  her  maiden  name 
was  Natalie  Barone;  she  is  a  nurse  case  manager.   She  works 
at  Holy  Cross  Hospital,  4725  N.  Federal  Highway, 
Ft.  Lauderdale,  Florida  33308 

5.  EDUCATION:   List  each  college  and  law  school  you  have 
attended,  including  dates  of  attendance,  degrees  received, 
amd   dates  degrees  were  greuited. 

I  attended  Furman  University  from  1969  until  1973; 
I  received  a  BA  in  June,  1973;  I  attended  the 
University  of  Florida  Law  School  from  1973  until  1975; 
I  received  a  JD  in  December,  1975. 

6.  EMPLOYMENT  RECORD:   List  (by  year)  all  business  or  other 
professional  corporations,  companies,  firms,  or  other 
enterprises,  partnerships,  institutions  cmd  organizations, 
nonprofit  or  otherwise,  including  firms,  with  which  you  were 
connected  as  2m  officer,  director,  partner,  proprietor,  or 
employee  since  graduation  from  college . 

I  have  worked  at  the  Public  Defender's  Office,  17th 
Judicial  Circuit  from  1976  through  1977  as  an  Assistant 
Public  Defender;  State  Attorney's  Office,  17th  Judicial 
Circuit  from  1977  through  1989  as  an  Assistant  State 
Attorney;  and  as  a  Circuit  Court  Judge,  17th  Judicial 
Circuit  from  1989  to  the  present.   I  have  worked  as  an 
adjunct  law  professor  at  Nova  Law  School,  teaching  trial 
advocacy  since  1994. 

7  .   MILITARY  SERVICE :   Have  you  had  any  military  service? 

If  30,  give  particulars,  including  the  dates,  brzmch  of 
service,  rank,  serial  number  and  type  of  discharge  received. 

No. 
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HONORS  AND  ARARD:   List  any  scholarships,  fellowships, 
honorary  degrees,  and  honorary  society  memberships 
that  you  believe  wonld  be  of  interest  to  the  committee. 

College:       James  B.  Duke  Scholarship 
Track  Scholarship 

In  1996  I  was  named  to  the  Ail-Time 
Southern  Conference  Track  Team 
Law  School:    American  Hellenic  Education  Progressive 
»     Association  Scholarship 

Young  Lawyers  Section  of  Florida  Bar 
Scholarship 
Professional:   In  1991,  I  was  selected  the  Outstanding 

Broward  County  Jurist  by  the  Young  Lawyers 
Section  of  the  Broward  Bar  Association. 
'■  '-■     In  1992,  I  was  selected  the  Outstanding 
,•'''      Criminal  Court  Judge  by  the  Broward  County 
Court  Deputies  Association. 
--'  ■  "  ::  ■      In  1995,  I  was  selected  Outstanding  Judge 

"  '■    -"   by  the  Department  of  Corrections  in  Broward 
County. 

BAR  ASSOCIATIONS:   List  all  Bar  Associations,  legal  or 
Judicial  related  committees  or  conferences,  of  which 
you  are  or  have  been  a  member  and  give  the  titles  emd 
dates  of  any  offices  which  you  have  held  in  such  groups . 

American  Bar  Association (1976-present) 
Florida  Bar  Association (1976-present) 

Grievance  Committee  17(c)  (1985-1988) 

Vice-chairman  (1987)  '■■  ' 

Chairman  (1987-1988) 
Criminal  Certification  Committee  (1987-1990) 

Chairman  (1989-1990) 
Criminal  Rules  Committee  (1987-1993) 

Vice  Chairman (1992-1993) 
All  Bar  Conference  Committee  (1988-1990) 
Board  of  Governors,  Young  Lawyer's  Section  (1986-1987) 
Criminal  Law  Section,  Drug  Trafficking  Committee 
(1984-1985) 
Broward  Bar  Association  (1983-present) 

Executive  Committee,  Young  Lawyers  Section  (1984-1985) 
Criminal  Law  Section 

Vice  Chairman  (1988-1989) 
Judicial  Tenure  and  Selection  Committee 
Vice  Chairman  (1991-1993) 
West  Broward  Bar  Association,  Executive 
Committee  (1990-1995) 
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10.  OTHER  MEMBERSHIPS:   List  all  organizations  to  which  you 
belong  that  are  active  in  lobbying  before  public 
bodies. 

None. 

Please  list  all  other  orgamizations  to  which  you 

belong . 

I  belong  to  Sharon  Solomon  Committee  and  AHEPA 
(American  Hellenic  Educational  Progressive  Association) 

11.  COURT  ADMISSIONS:   List  all  courts  in  which  you  have 
been  admitted  to  practice,  with  dates  of  admission  and 
lapses  if  any  such  memberships  lapsed.   Please  explain 
the  reason  for  any  lapse  of  membership.   Give  the  same 
information  for  administrative  bodies  which  require 
special  admission  to  practice. 

Florida  Supreme  Court;  admitted  June  1,  197  6 

United«States  District  Court,  Southern  District  of  Florida; 

admitted  July  6,  1976 
United  States  Tax  Court;  admitted  March  4,  1977 
United  States  Court  of  Appeals  for  the 

Eleventh  Circuit;  admitted  April  28,  1986 
United  States  Supreme  Court;  admitted  May  19,  1986 

12.  PUBLISHED  WRITINGS:   List  the  titles,  publisher,  and  dates 
of  books,  articles,  reports,  or  other  published  material 
you  have  written  or  edited.   Please  supply  one  copy  of  all 
published  material  not  readily  available  to  the  coninittee. 
Also,  please  supply  a  copy  of  all  speeches  by  you  on 
issues  involving  constitutional  law  or  legal  policy.   If 
there  were  press  reports  about  the  speech,  and   they  are 
readily  available  to  you,  please  supply  them. 

1.  "Confessions",  Fla.  Keystone  (1990)  (see  attachment) 

2.  "A  Laundry  List  of  Invalid  Upward  Departure  Reasons, 

or  "Who's  on  First",  Criminal  Law  Section 
Newsletter,  (Feb.  1987) (see  attachment) 
No  copies  of  oral  speeches  or  even  notes  exist.   No  press 
reports  occurred.   When  I  was  a  prosecutor,  I  lectured  the 
Broward  Sheriff's  Office  on  search  and  seizure  issues. 
I  appeared  on  WIOD  Radio  in  support  of  the  death  penalty. 
I  appeared  on  Channel  17  TV  and  discussed  the  law  of 
entrapment . 

13.  HEALTH:   What  is  the  present  state  of  your  health? 
I  am  in  excellent  health. 

List  the  date  of  your  last  physical  examination. 

August  16,  1997. 
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14.  JUDICIAL  OFFICE:   State  (chronologically)  any   judicial 
offices  you  have  held,  whether  such  position  was  elected 
or  appointed  and  a  description  of  the  jurisdiction  of  each 
such  court. 

I  was  appointed  a  Circuit  Court  Judge,  which  is  the 
highest  Florida  trial  court  on  March  27,  1989. 
I  have  been  twice  re-elected  Circuit  Court  Judge,  the 
highest  Florida  trial  court  on  September  5,  1990  and 
September  2,  1996;  both  times  were  without  opposition. 
The  Circuit  Court  has  jurisdiction  over  felony  charges, 
civil  sui4;s  in  excess  of  $15,000.00  in  controversy, 
juvenile  and  probate  matters. 

15.  CITATIONS:   If  you  are  or  have  been  a  judge,  provide: 
(1)  citations  for  the  ten  most  significant  opinions  you 
have  written.  (2)  A  short  s\iintnary  of  emd  citations  for  all 
appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  critism 
of  your  substantive  or  procedural  rulings;  and  (3) 
citations  for  significant  opinions  on  federal  or  state 
constitutional  issues,  together  with  the  citation  to 
appellate  court  rulings  on  such  opinions .   If  any  of  the 
opinions  listed  were  not  officially  reported,  please  provide 
copies  of  the  opinions. 

(1)  Significant  Opinions: 

1 .  Young  v.  G&S  Building  Supply, 

603  So.  2d  667 (Fla.  4th  DCA  1992) 

2 .  West  Palm  Beach  Golf  Commission  v.  Callaway, 

604  So.  2d  880  (Fla.  4th  DCA  1992) 

3.  Fazzolari  v.  West  Palm  Beach, 

608  So.  2d  927  (Fla.  4th  DCA  1992) 

4 .  Florida  Farm  Bureau  v.  James, 

608  So.  2d  931  (Fla.  4th  DCA  1992) 

5.  State  V.  Michael  Lynn  Merchant,  et  al. 
#90-23716CFA,B,C,  affirmed,  580  So.  2d  766 
(Fla.  4th  DCA  1991) 

6.  State  V.  Herman  Burns, 
#89-6799CF,  affirmed7584  So.  2d  1073 
(Fla.  4th  DCA  1991) 

7 .  State  V.  Robert  Lee  Bennett 
#90-17546CFB,  affirmed,  592  So.  2d  249 
(Fla.  4th  DCA  1991) 

8.  State  V.  Chad  Kittles  and  Carl  Bell, 
#91-13693CFA&B,  pled  guilty  on  January  14,  1992. 
Collateral  attaclc  affirmed.  Kittles  v.  State, 
645  So.  2d  479  (Fla.  4th  DCA  1194) 

9.  State  v.  Charles  Zito,  case  number  89-16895CF, 
affirmed,  Zito  v.  State,  602  So.  2d  539 

(Fla.  4th  DCA  1992) 

10.  State-  v.  Dwight  Ledford,  case  number  91-9562CFA, 
affirmed  in  part,  Ledford  v.  State,  623  So.  2d  81f 
(Fla.  4th  DCA  1993) 
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(2)  Appellate  review: 

There  have  been  257  Per  Curiam  Affirmed  opinions  rendered  in  my 
cases.   A  Per  Curiam  Affirmed  opinion  only  states  that  the  lower 
court  is  affirmed  without  giving  any  reasons  for  the  decision. 

There  have  been  38  cases  Affirmed  by  an  opinion.   Below  please 
find  the  only  cases  that  had  a  dissent: 

1.  Willis  v.  State,  584  So. 2d  238  (Fla.  4th  DCA  1991) 

One  dissent  found  that  the  evidence  of  the  Defendant's 
consent  to  search  was  insufficient  to  justify  the  search  and 
seizure  of  a  gun. 

2.  Williams  v.  State,  596  So.  2d  1202  (Fla.  4th  DCA) 

cert,  denied,  605  So.  2d  1268  (Fla.  1992) 
One  dissent  found  that  there  was:  (1)  error  in  the  failure 
of  the  Court  to  allow  into  evidence  a  hearsay  statement  of 
the  Defendant;  (2)  error  in  redacting  part  of  undercover 
tape;  and  (3)  an  improper  closing  argument.   However,  the 
majority  opinion  found  that  the  evidence  of  drug  trafficking 
was  overwhelming. 

3.  Aquado  V.  State,  598  So.  2d  1077  (Fla.  4th  DCA  1992) 

One  dissent  felt  that  the  Defendant  should  have  received 
a  Pre-sentence  Investigation  before  his  sentencing. 

4.  Fruetel  v.  State,  609  So. 2d  697  (Fla.  4th  DCA) 

quashed  629  So. 2d  102  (Fla.  1993)  on  remand 

638  So. 2d  966  (Fla.  4th  DCA  1994)  rev  denied, 

649  So. 2d  233  (Fla.  1994) 

One  dissent  from  the  1994  4th  DCA  opinion  stated  that  the 

Defendant  should  have  been  present  at  a  hearing  where  a 

tape  was  redacted. 

5.  Hernandez  v.  State,  641  So.  2d  195  (Fla.  4th  DCA  1994) 

One  dissent  stated  that  the  Court  did  not  consider  all 
factors  before  imposing  a  prison  sentence. 

Affirmed  in  Part 

1.   Sobota  V.  Porreca,  568  So. 2d  1010  (Fla.  4th  DCA  1990) 

Mathematical  error  was  found  in  the  Court's  failure  to 
credit  appellant  for  the  sale  of  leased  instruments; 
otherwise,  this  decision  was  affirmed. 
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2.  Casella  v.  Casella,  569  So. 2d  848  (Fla.  4th  DCA  1990) 

Alimony  and  child  support  that  were  given  to  wife  were 
found  to  be  too  high  in  light  of  the  Defendant's  income; 
otherwise,  the  Dissolution  of  Marriage  was  affirmed. 

3.  Hitt  V.  Hitt,  571  So. 2d  79  (Fla.  4th  DCA  1990) 

An  automatic  reduction  in  alimony  when  pilot/husband  reached 
mandatory  retirement  was  held  to  be  error;  otherwise,  the 
dissolution  was  affirmed. 

4.  McNear  v.  State,  578  So. 2d  62  {Fla.  4th  DCA  1991) 

A  scrivener's  error  in  court  costs  was  stricken;  otherwise, 
the  judgement  and  prison  sentence  were  affirmed. 

5.  Burns  v.  State,  584  So. 2d  1073  (Fla.  4th  DCA  1991) 

The  wrong  victim  was  alleged  in  the  Resisting  Arrest  Count; 
therefore,  that  count  should  have  been  dismissed;  however 
the  attempted  murder  and  other  convictions  were  affirmed. 

6.  Boyd  V.  State,  588  So. 2d  1098  (Fla.  4th  DCA  1991) 

A  scrivener's  error  was  found  in  the  judgement  as  to  the 
degree  of  criminal  conviction;  otherwise,  the  burglary 
conviction  was  affirmed. 

7.  Gross  V.  Albertsons,  591  So. 2d  311  (Fla.  4th  DCA  1991) 

A  scrivener's  error  was  found  in  this  Court's  failure  to 
make  written  findings  on  attorney's  fees;  otherwise,  the 
award  of  attorney's  fees  was  affirmed. 

8.  Davis  V.  State,  603  So. 2d  116  (Fla.  4th  DCA  1992) 

Because  of  an  ambiguity  in  the  restitution  order,  the  order 
was  reversed;  otherwise,  the  judgement  and  sentencing  were 
affirmed. 

9.  Cox  V.  State,  605  So. 2d  978  (Fla.  4th  DCA  1992) 

Consecutive  mandatory  minimum  sentences  were  held  to  be 
improper  where  the  event  was  held  to  be  a  continuing 
transaction;  otherwise,  the  judgment  and  sentence  were 
affirmed. 

10.  Beasley  v.  State,  632  So. 2d  280  (Fla.  4th  DCA  1994) 

A  court  can  only  direct,  not  order,  the  suspension 
of  a  driver's  license;  otherwise,  the  conviction  was 
affirmed,  as  was  the  prison  sentence. 

11.  King  v.  State,  656  So.  2d  269  (Fla.  4th  DCA  1995) 

A  scrivener's  error  occurred  in  the  probation  revocation 
order;  otherwise,  the  conviction  was  affirmed,  as  was  the 
prison  sentence. 

12.  Weinshenker  v.  State,  662  So.  2d  770  (Fla.  4th  DCA  1995) 

A  condition  of  probation  not  to  carry  a  weapon  needed  to 
be  orally  pronounced  by  the  Court;  otherwise,  the  judgement 
and  sentence  were  affirmed. 
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13.  Aromashodu  v.  State,  672  So. 2d  642  (Fla.  4th  DCA  1996) 

A  scrivener's  error  in  the  written  judgment  did  not  conform 
to  the  oral  pronouncement;  otherwise  the  judgment  and 
sentence  were  affirmed. 

14.  Best  V.  State,  679  So.  2d  1236  (Fla.  4th  DCA  1996) 

It  was  error  for  the  court  to  prohibit  an  early  termination 
of  probation  even  though  it  was  a  condition  of  a  plea 
bargain;  otherwise,  the  judgment  and  sentence  were 
affirmed. 

15.  Semiday  v.  State,  692  So.  2d  1007  (Fla.  4th  DCA  1997) 

A  scrivener's  error  in  the  sentence  occurred  when  this 
Court  correctly  orally  announced  a  life,  without  parole, 
sentence,  but  the  clerk  checked  the  wrong  box.   The 
twenty-five  year  mandatory  sentence,  without  parole,  was 
removed. 

16.  Johnson  v.  State,  693  So.  2d  711  (Fla.  4th  DCA  1997) 

It  was  error  to  declare  the  defendant  to  be  a  sexual 
predator;  however,  the  judgement  and  sentence  were  affirmed. 

17.  Taylor  v.  State,  695  So.  2d  1293  (Fla.  4th  DCA  1997) 

It  was  error  to  omit  part  of  the  jury  instructions 
concerning  premeditation  in  an  attempted  murder  case; 
however,  the  armed  robbery  convictions  were  affirmed.   The 
case  was  reversed  for  a  new  trial,  only  on  the  attempted 
murder  charges.   The  trial  is  pending. 

18.  Peppers  v.  State,  696  So.  2d  444  (Fla.  4th  DCA  1997) 

There  was  a  clerical  error  when  this  Court  failed  to  enter 
a  written  order  for  violation  of  probation;  otherwise  the 
sentence  was  affirmed. 

19.  Ramsey  v.  State,  700  So.  2d  1252  (Fla.  4th  DCA  1997) 

There  was  a  scrivener's  error  in  the  judgment;  otherwise, 
the  judgment  and  sentence  were  fair. 

20.  Bray  v.  State,  23  Fla.  L.  Weekly  D102  (Fla.  4th  DCA  December 
24,  1997) . 

A  scrivener's  error  occurred  when  the  clerk  placed  the 
sentence  under  the  wrong  count. 

21.  Hall  v.  State,  23  Fla.  L.  Weekly  D140  (Fla.  4th  DCA 

January  7,  1998) . 
The  second  degree  murder  conviction  was  affirmed.   However, 
the  sentence  was  reversed  because  of  an  error  in 
administratively  establishing  an  habitual  offender  court. 
A  motion  for  re-hearing  is  pending. 
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Reversed 

1.  Steckel  v.  Blafas,  549  So. 2d  1211  (Fla.  4th  DCA  1989) 

The  Florida  court  had  jurisdiction  over  a  modification 
request  in  a  child  custody  battle  in  spite  of  a  prior 
agreement  between  the  parties  that  New  York  would  have 
jurisdiction.   This  Court  erred  in  dismissing  a  petition  for 
modification. 

2.  Clements  v*.  Moore,  561  So. 2d  478  (Fla.  4th  DCA  1990) 

The  counterclaim  was  dismissed  improperly  by  this  Court  and 
a  predecessor  judge. 

3.  Williams  v.  State,  593  So. 2d  1064  (Fla.  4th  DCA  1992) 

approved,  623  So. 2d  462  (Fla. 1993) 

The  Sheriff's  use  of  illegally  manufactured  crack  cocaine 
in  a  reverse  sting  was  a  violation  of  due  process.   The 
Defendant  was  discharged. 

4.  Grissett  v.  State,  594  So. 2d  321  (Fla.  4th  DCA  1992)  appeal 

dismissed,  599  So. 2d  1280  (Fla.  1992) 

The  Sheriff's  use  of  illegally  manufactured  crack  cocaine 
in  a  reverse  sting  was  fundamental  error;  therefore,  the 
Defendant  was  ordered  discharged. 

5.  Walker  v.  State,  600  So.  2d  42  (Fla.  4th  DCA  1992) 

The  Sheriff's  use  of  illegally  manufactured  crack  cocaine 
in  a  reverse  sting  warranted  discharging  the  Defendant. 

6.  Gathers  v.  State,  608  So. 2d  587  (Fla.  4th  DCA  1992) 

approved,  623  So. 2d  1189  (Fla. 1993). 

The  Sheriff's  use  of  illegally  manufactured  crack  cocaine 

in  a  reverse  sting  warranted  discharging  the  Defendant. 

7.  Sharkey  V.  State,  615  So. 2d  281  (Fla.  4th  DCA  1993) 

A  hearing  was  needed  to  determine  the  amount  of  credit 
for  time  served  to  which  the  Defendant  was  entitled; 
otherwise,  the  sentence  was  affirmed. 

8.  Galvin  v.  State,   616  So. 2d  633  (Fla.  4th  DCA  1993) 

The  Sheriff's  use  of  illegally  manufactured  crack  cocaine 
in  a  reverse  sting  warranted  discharging  the  Defendant. 

9.  Price  v.  State,  620  So. 2d  1105  (Fla.  4th  DCA  1993) 

It  was  error  to  order  community  service  in  lieu  of  court 
costs;  otherwise  judgement  and  sentence  were  affirmed. 

10.  Thomason  v.  State,  620  So. 2d  1234  (Fla.  1993) 

The  Appellate  Court  held  that  a  mistrial  declared  by 
another  trial  judge  was  not  a  manifest  necessity,  and 
this  Court's  decision  to  deny  a  dismissal  of  the 
charges  was  error;  therefore  double  jeopardy  should 
have  prevented  a  re-trial. 
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11.  Morris  v.  State,  622  So. 2d  67  (Fla.  4th  DCA  1993) 

rev,  denied,  630  So. 2d  1101  (Fla.  1993) 

It  was  an  improper  search  of  a  doctor's  office  where  the 
police  officer  named  in  the  search  warrant  did  not  actively 
participate  in  the  search,  but  he  delegated  that  duty  to 
the  Auditor  General's  office.   Suppression  should  have  been 
granted.   Therefore,  the  case  was  later  dismissed. 

12.  Ledford  v.  State,  623  So. 2d  818  (Fla.  4th  DCA  1993) 

This  Court  imposed  an  improper  upward  departure  sentence 
where  the  prior,  juvenile,  unscored,  criminal  record 
of  the  Defendant  was  not  significant;  however,  the  murder 
conviction  was  affirmed,  and  the  sentence  was  reduced. 

13.  Shanks  v.  State,  624  So. 2d  381  (Fla.  4th  DCA  1993) 

The  Sheriff's  use  of  illegally  manufactured  crack  cocaine  in 
a  reverse  sting  was  fundamental  error;  the  defendant  was 
ordered  discharged. 

14.  Hartsfield  v.  State,  629  So. 2d  1020  (Fla.  4th  DCA  1993) 

Police  roadblock  procedures  must  be  introduced  into 
evidence  at  a  motion  to  suppress  hearing;  therefore,  the 
motion  should  have  been  granted.   The  case  was  dismissed. 

15.  Woods  V.  State,  639  So. 2d  676  (Fla.  4th  DCA  1994) 

An  improper  adult  sentence  was  imposed  on  a  juvenile 
because  the  factual  findings  in  the  order  were  insufficient; 
otherwise,  the  conviction  was  affirmed.   The  Defendant 
was  resentenced. 

16.  Voudry  v.  State,  641  So. 2d  466  (Fla.  4th  DCA  1994) 

One  of  the  two  grounds  found  to  violate  the 
Defendant's  community  control  was  improper;  the  case  was 
remanded  to  see  if  this  Court  would  have  violated  the 
Defendant  on  the  remaining  ground.  By  the  time  of  this 
appellate  decision,  the  Defendant  had  already  been  released 
from  prison  for  violation  of  the  community  control. 

17.  Crawford  v.  State,  651  So. 2d  731  (Fla.  4th  DCA  1995) 

A  court  can  only  direct,  not  order,  a  driver's  license  to  be 
suspended;  otherwise  the  revocation  of  probation  was  upheld. 

18.  Fountain  v.  State,  660  So. 2d  376  (Fla.  4th  DCA  1995) 

A  hearing  was  needed  on  a  collateral  complaint  about  time 
served  before  it  could  be  denied;  the  case  was  reversed  for 
a  hearing.   Thereafter,  the  Defendant  was  denied  relief. 

19.  Crawford  v.  State,  663  So. 2d  676  (Fla.  4th  DCA  1995) 

A  prosecutor's  comment  on  the  Defendant's  right  to  remain 
silent  deprived  the  Defendant  of  a  fair  trial;  the  case  was 
reversed  for  a  new  trial.   The  Defendant  was  acquitted 
on  the  new  trial.   However,  a  prior  conviction  and  sentence 
on  another  case  was  still  to  be  served. 
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20.  Hildebrand  v.  Singletary,  666  So. 2d  274  (Fla.  4th  DCA  1996) 

A  belated  appeal  was  allowed  where  the  Defendant 
alleged  in  a  petition  to  the  appellate  court  that  he 
had  not  received  a  copy  of  the  trial  court's  order  denying 
collateral  relief.   An  appeal  was  allowed,  then  later 
denied. 

21.  Levine  v.  State,  684  So.  2d  903  (Fla.  4th  DCA  1996) 

The  police  needed  a  warrant  to  enter  a  motel  room  where  no 
exigent  cj.rcuinstances  existed  for  their  forced  entry. 
The  Motion  to  Suppress  should  have  been  granted.   The  case 
was  dismissed. 

22.  Artiles  v.  State,  691  So.  2d  1130  (Fla.  4th  DCA  1997) 

It  was  error  to  refuse  to  continue  a  competency  hearing; 
the  appellate  court  stated  that  the  Defendant  should  have 
been  allowed  another  continuance  to  procur  the  attendance 
of  an  Expert.   One  dissent  felt  there  was  no  abuse  of 
discretion.   The  case  was  reversed  for  a  new  trial;  the 
Defendant  later  pled  guilty. 

23.  Fugate  v.  State,  691  So.  2d  53  (Fla.  4th  DCA  1997) 

It  was  error  to  admit  a  gun  into  evidence  where  the  gun  was 
not  identified  sufficiently  to  be  relevant.   One  dissent 
felt  that  the  gun  was  admissible.   The  case  was  reversed  for 
new  trial.  The  Defendant  later  pled  guilty. 

24.  Singletary  v.  Benton,  693  So.  2d  1119  (Fla.  4th  DCA  1997) 

It  was  error  for  Court  to  allow  prison  visitation;  such 
a  request,  even  though  no  one  had  objected  at  the 
hearing,  must  be  directed  to  the  Department  of 
Corrections.   The  order  allowing  visitation  was  vacated. 

25.  Bozeman  v.  State,  698  So.  2d  629  (Fla.  4th  DCA  1997) 

Defense  counsel  did  not  open  the  door  to  admit  prejudicial 
evidence  on  re-direct  examination  about  the  nature  of  the 
jail  cell  where  the  Defendant  had  been  housed.  The  case 
was  remanded  for  new  trial.   Since  the  Defendant  was 
already  serving  a  thirty  (30)  year  sentence,  the  prosecutor 
later  dropped  the  charge. 

26.  Elliott  V.  State,     So. 2d  (Fla.  4th  DCA  Oct.  22,  1997) 

[22  FLWD  24  60] 
Jury  instructions  on  a  resisting  arrest  charge  were 
incomplete  where  this  Court  did  not  give  the  Defense 
requested  instruction  defining  an  arrest.   The  case  was 
remanded  for  new  trial  on  the  resisting  charge.   The 
Defendant  later  pled  guilty. 

(3)   There  are  no  significant  constitutional  opinions. 
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16.  PUBLIC  OFFICE:   State  (chronologically)  any  public  office 
you  have  held,  other  than   judicial  offices,  including 
the  terms  of  service  and  whether  such  positions  were 
elected  or  appointed.   State  (chronologically)  any 
unsuccessful  candidacies  for  elective  public  office. 

None. 

17.  LEGAL  CAREER: 

a.  Describe  chronologically  your  law  practice  and 
experience  after  graduation  from  law  school  including: 

1 .  Whether  you  served  as  clerk  to  a  judge , 
auid  if  so,  the  name  of  the  judge,  the  court, 
and  the  dates  of  the  period  you  were  a  clerk. 

No. 

2.  Whether  you  practiced  alone,  and  if  so, 
the  addresses  and  dates. 

No. 

3 .  The  dates ,  names  amd  addresses  of  law  firms 
or  offices,  companies  or  governmental  agencies 
with  which  you  have  been  connected,  emd  the 
nature  of  your  connection  with  each. 

I  worked  at  the  Public  Defender's  Office  from  March, 
1976  until  October,  1997  as  an  Assistant 
Public  Defender,  201  S.E.  6th  Street,  #740, 
Ft.  Lauderdale,  Florida  33301 

From  November,  1977  until  March,  1989,  I  worked  at 
the  State  Attorney's  Office  as  an  Assistant 
State  Attorney,  201  S.E.  6th  Street,  #640, 
Ft.  Lauderdale,  Florida  33301 

From  March,  1989  until  the  present,  I  have  been  a 
Circuit  Court  Judge,  201  S.E.  6th  Street,  #4820, 
Ft.  Lauderdale,  Florida  33301 

b .  1 .  What  has  been  the  general  character  of  your 

law  practice,  dividing  it  into  periods  with 
dates  if  its  character  has  chzuiged  over  the 
years? 

My  law  practice  involved  criminal  trials,  first  as  a 
defense  attorney,  then  as  a  prosecutor. 

2.   Describe  your  typical  former  clients,  and 
mention  the  areas,  if  any,  in  which  you  have 
specialized. 

First,  I  represented  criminal  defendants  ranging  from 
juveniles  to  persons  charged  with  first  degree  murder, 
then  I  represented  the  State  of  Florida  in  all  types 
of  felony  trials. 
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Q .   1 .   Did  you  appear  in  court  frequently , 
occasionally,  or  not  at  all? 

Yes,  I  frequently  appeared  in  court. 

If  the  frequency  of  your  appearances  in  court 

varied,  describe  each  such  variance,  giving 

dates. 

Frequently,  I  appeared  in  court  from  1976  until  1984, 
From  1984  until  1989  I  was  a  supervisor  and,  as 
as  result,  appeared  less  frequently  in  court. 


2 .  What  percentage  of  these  appearances  was  in : 

(a)  federal  court;  0% 

(b)  state  courts  of  record;    100% 

(c)  other  courts.  0% 

3 .  Wl^t  percentage  of  your  litigation  was : 

(a)  civil;  0%  . 

(b)  criminal   100% 

4 .  State  the  number  of  cases  in  courts  of  record 

you  tried  to  verdict  or  judgment  (rather  than 
settled) ,  indicating  whether  you  were  sole 
counsel,  chief  counsel,  or  associate  counsel. 

240  trials  as  sole  counsel. 

5.  What  percentage  of  these  trials  were: 

(a)  jury;  60% 

(b)  non-jury   40% 


18.   LITIGATION:  Describe  the  ten  most  significant  litigated 
matters  which  you  personally  handled.   Give  the 
citations,  if  the  cases  were  reported,  and  the  docket 
number  and   date  if  unreported.   Give  a  capsule  sumnary 
of  the  substance  of  each  case.   Identify  the  party 
or  parties  whom  you  represented;  describe  in  detail  the 
nature  of  your  participation  in  the  litigation  and  the 
final  disposition  of  the  case.   Also  state  as  to  each 
case: 

(a)  The  date  of  representation; 

(b)  The  name  of  the  court  and  the  name  of  the  judge 

or  judges  before  whom  the  case  was  litigated; 
and 

(c)  The  individual  name,  addresses,  and  telephone 

numbers  of  co-counsel  and  of  principal 
counsel  for  each  of  the  other  parties. 
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All  ten  cases  were  prosecuted  by  me  in  the  Circuit  Court 
in  Broward  County,  Florida  from  1979  through  1986. 

A.    State  V.  Saud  and  Ghada  Tarawneh,  562  So.  2d  770 

(Fla.  4th  DCA  1990),  rev,  denied,  576  So.  2d  292 
(Fla.  1991) 

The  Defendants  were  charged  with  hiring  a  hit  man 
to  kill  their  son-in-law.   They  were  convicted  of 
both  conspiracy  and  solicitation  to  commit  first 
degree  murder.   The  conspiracy  continued  into 
^Michigan,  raising  an  issue  as  to  whether 
Florida  had  the  jurisdiction  to  try  the 
Defendants.  Additionally,  the  Court  decided  in 
favor  of  the  prosecution  on  the  issue  of  the 
admissibility  of  evidence,  obtained  validly  in 
another  state  on  what  would  have  been  invalid 
grounds  in  Florida.  The  Defendants  were  convicted 
■♦   in  what  was  one  of  the  first  trials  shown  on  Court 
T.V. 


Opposing  Counsel: 


Phone : 
Judge : 


Barry  Roderman 

1000  S.  Federal  Highway 

Ft.  Lauderdale,  FL  33316 

(954)761-8810 

Russell  E.  Seay,  Jr. 


State  V.  Franlc  Lee  Smith,  515  So. 
(Fla.  1987) 


2d  182 


The  Defendant  was  convicted  of  raping  and 
murdering  an  eight-year-old  female.  The  death 
sentence  was  upheld;  the  Defendant  had 
previously  been  convicted  of  a  1960  manslaughter 
and  a  1966  first-degree  murder.  This  was  a 
circumstantial  evidence  case  that  was  based  in 
part  upon  an  identification  of  the  defendant  by 
the  victim's  mother.   The  jury  unanimously 
recommended  the  death  penalty. 


Opposing  Counsel; 

Phone : 
Judge : 


Andrew  Washor 

600  Andrews  Avenue 

Ft.  Lauderdale,  FL  33301 

(954)467-8118 

Robert  W.  Tyson,  Jr. 
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C.    state  V.  Michael  Scott  Keen, 

639  So.  2d  597  (Fla.  1994) ,  third 

appeal  again  currently  pending  before  the 

Florida  Supreme  Court. 

The  Defendant  was  convicted  on  August  24,  1987,  of 
first  degree  murder  and  sentenced  to  death.   He 
took  his  pregnant  wife  out  to  the  Gulfstream  in 
a  boat  and  pushed  her  overboard,  in  an  effort  to 
collect  on  the  life  insurance  policy  that  he  had 
» taken  out  on  her.   Her  body  was  never  found. 
When  I  prosecuted  this  case,  it  was  on  remand 
from  the  Florida  Supreme  Court  after  the 
first  death  sentence  had  been  reversed  because 
the  prior  prosecutor  had  improperly  used 
collateral  crime  evidence.   The  Supreme  Court 
again  reversed  this  second  death  sentence  because 
,    improper  materials  were  left  in  the  jury  room 
(a  bailiff  had  inadvertantly  left  magazines 
behind)  and  because  the  trial  court  should  have 
conducted  a  review  of  the  grand  jury  testimony  of 
the  state's  key  witness  to  determine  if 
impeachment  material  existed.   The  Defendant  has 
been  recently  convicted  a  third  time  and  sentenced 
to  death.   That  sentence  is  again  on  appeal. 


Opposing  Counsel: 


Phone: 
Judge : 


H.  Dohn  Williams 

PO  Box  1722 

Ft.  Lauderdale,  Florida 

(954)523-5432 

Patti  Englander  Henning 


33302 
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D.    State  V.  Bernard  Barton  Hunwick,  434  So.  2d  1000 
(Fla.  4th  DCA  1983) 

The  search  of  an  alleged  hit-man  and  enforcer's 
home  was  upheld  by  the  appellate  court,  and  the 
lower  court's  suppression  order  was  reversed.   The 
police  had  improperly  searched  a  house  without 
a  warrant,  and  they  found  drugs;  they  then  went  to 
get  the  search  warrant.  When  some  false  statements 
made  by  a  police  officer  in  the  affidavit  for  a 
*•  search  warrant  were  excised,  the  Appellate 
Court  agreed  with  the  prosecution  and  found  that 
probable  cause  still  remained  for  the 
issuance  of  the  warrant.  Therefore,  the  evidence 
was  allowed  to  be  used  in  several  prosecutions, 
which  resulted  in  convictions  and  sentences, 
totalling  twenty-five  (25)  years  in  prison. 
■» 

Opposing  counsel:    Joseph  Varon 

3900  Hollywood  Blvd.,  PH4 
Hollywood,  Florida   33021 
Phone:  (954)963-7239 

Judge:  Leroy  H.  Moe 


E.    State  V.  Ronald  Gene  Palmer,  438  So.  2d  1 
(Fla.  1983) 

The  sentence  of  nine  hundred  eight-five  (985) 
years  in  prison  for  using  a  firearm  to  rob 
thirteen  (13)  persons  during  a  wake  was  affirmed. 
The  Defendant  robbed  elderly  people  during  a 
funeral  service;  he  terrorized  them,  and 
he  was  captured  running  from  the  scene  of  the 
crime.   However,  the  Appellate  Court  reversed 
the  fourteen  (14)  consecutive  mandatory 
minimum  three  (3)  year  sentences  for  Firearm 
Robbery  because  the  court  found  that  the  gun  had 
been  used  in  the  same  transaction  and 
thus  the  mandatory  minimum  had  to  be  served 
concurrently.   This  case  is  the  leading  case  in 
Florida  on  consecutive  mandatory  minimum 
sentences .  Now,  the  Florida  Supreme  Court  has 
held  that  when  a  gun  is  not  fired,  mandatory 
minimum  sentences  have  to  be  served 
concurrently,  as  long  as  the  crime  was  one 
continuous  transaction. 

Opposing  counsel:   Kendall  Phillips 

2395  Indian  River  Drive 
Ft.  Pierce,  Florida  34950 

Phone:  (561)466-8000 

Judge:  Mel  Grossman 
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F.    State  V.  Ramon  Northcut,  493  So.  2d  85 
(Fla.  4th  DCA  1986) 

After  an  argument  with  the  victim's  girlfriend, 
the  Defendant  shot  and  killed  a  fellow  middle- 
.-   school  student  in  front  of  the  school  as  school 
got  out.   The  Defendant  had  earlier  slapped  the 
victim's  girfriend.   When  the  victim  was 
*  confronted  by  the  Defendant,  who  was  branishing  a 
gun,  the  victim  said  that  he'd  have  to  shoot  him 
because  he  was  not  backing  down.   The  Defendant 
then  shot  the  victim.  The  manslaughter  conviction 
was  affirmed;  however,  the  court  ruled  that  the 
the  slapping  of  the  girl  should  not  have  been 
scored  under  the  state  sentencing  guidelines  since 
<    no  physical  trauma  resulted  from  the  slapping. 
This  was  the  first  case  in  Florida  to  establish 
the  requirement  of  a  bruise  or  cut  for  a  finding 
of  victim  injury. 

Opposing  counsel:    Patrick  Rastatter 

524  S.  Andrews  Ave.,  #301N 
Ft.  Lauderdale,  FL  33301 
Phone:  (954)463-2965 

Judge:  George  A.  Shahood 


G.    State  V.  Eugene  Whitehead,  446  So.  2d  194 
(Fla.  4th  DCA  1984) 

..-■.•■   The  Defendant  and  his  co-defendant  robbed  a 

supermarket,  shot  a  customer,  and  engaged  in  a 
shoot-out  with  the  police  during  a  high  speed 
chase.   The  appellate  court  did  not  allow  multiple 
mandatory  minimum  sentences  for  these  crimes 
that  were  committed  in  the  same  criminal  episode. 
Moreover,  where  the  verdict  read  "guilty  as 
;'.■.:    charged  in  the  information,"  an  aggravated  assault 
with  a  deadly  weapon  conviction  was  affirmed 
even  though  the  verdict  did  not  specify  the 
words:  deadly  weapon.   This  case  was  tried  jointly 
with  a  co-defendant,  the  resulting  sentences  were 
203  years  and  398  years  respectively. 


Opposing  Counsel:   Martin  McDonnell 

201  S.E.  6th  Street,  #640 
Ft.  Lauderdale,  FL  33301 
Phone:  (954)831-6955 

Judge:  M.  Daniel  Futch,  Jr. 
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state  V.  Scott  Lawrence,  419  So.  2d  320 
(Fla.  1982) 

In  this  case  an  undercover  police  officer  was 
invited  into  a  home,  but  he  subsequently  left  to 
further  the  criminal  transaction.  The 
undercover  police  officer  returned  to  the  home 
and  entered  without  knocking  or  announcing 
that  he  was  a  police  officer.   The  Court  held  that 
he  had  an  implied  invitation  to  re-enter  the  home. 
••The  cocaine  seized  upon  the  officer  re-entering 
the  home  with  back-up  officers  was  admissible 
in  evidence.   The  Defendant's  nolo  plea, 
reserving  his  right  to  appeal,  and  the 
resulting  jail  sentences  were  affirmed. 

Opposing  Counsel:   J.  David  Bogenshutz 

■  -  600  S.  Andrews  Avenue,  #500 

Ft.  Lauderdale,  FL   33301 
Phone:  (954)764-2500 

Judge:  Thomas  M.  Coker,  Jr. 


I.    State  V.  Fred  Blanton,  388  So.  2d  1271 
(Fla.  4th  DCA  1980) 

A  doctor  made  a  conditional  threat  to  some 
undercover  officers  that  were  investigating 
drug  charges.   The  doctor  said  that  if  they  did 
not  get  off  his  property  that  he  would  blow  their 
heads  off.   That  threat  was  sufficient  to 
constitute  an  aggravated  assault.   The  resulting 
three  (3)  year  mandatory  minimum  sentence  against 
this  Johns  Hopkins  educated  doctor  was  affirmed. 
The  doctor  had  been  experimenting  with  drugs  in 
treating  his  patients. 

Opposing  Counsel:    Justice  Gerald  Kogan 

Supreme  Court  Building 
500  Duval  Street 
Tallahassee,  FL  32399-1925 
Phone:  (904)488-0007 

Judge:  Thomas  M.  Coker,  Jr. 


1138 


J.    state  V.  Dennis  German,  379  So.  2d  1013 
(Fla.  4th  DCA  1980) 

The  Defendant  committed  several  armed  robberies 
in  a  similar  fashion  against  elderly  victims 
in  shopping  centers.  Even  though  a  pre-trial 
motion  in  limine  had  been  denied,  the  appellate 
court  ruled  that  the  defense  counsel,  by  failing 
to  object  at  the  time  that  the  collateral  evidence 
'■  -  was  being  introduced  by  the  State,  had  failed  to 

*  preserve  this  issue  for  appeal.   The  life  sentence 
. .     for  robbing  an  elderly  gentleman  was  affirmed. 

Opposing  Counsel:    John  Jordan 

4367  N.  Federal  Highway,  #101 
Ft.  Lauderdale,  Florida  33308 

Phone:      _;  ..     (954)772-8222 
•»    Judge:  Thomas  M.  Coker,  Jr. 

19.   LEGAL  ACTIVITIES:   Describe  the  most  significant  legal 
activities  you  have  pursued,  including  significcuit 
litigation  which  did  not  progress  to  trial  or  legal  matters 
that  did  not  involve  litigation.   Describe  the  nature  of 
your  participation  in  the  question,  please  omit  any 
information  protected  by  the  attorney-client  privilege 
(unless  the  privilege  has  been  waived) . 

From  1984  until  the  present,  I  have  been  a  frequent 
lecturer  to  prosecutors,  judges  and  bar  associations  on 
various  subjects;  most  notably,  Florida  Sentencing 
Guidelines.   I  am  a  lecturer  at  the  Florida  College  of 
Advanced  Judicial  Studies.   Last  year  I  taught  courses  on 
Habitual  Offenders,  Youthful  Offenders  and  Credit  for  Time 
Served.   In  1992,  I  sat  as  an  Associate  Judge  on  an 
intermediate  appellate  court.  Fourth  District  Court  of 
Appeal.   In  1992-1993,  I  served  as  an  alternate  judge  for 
the  Florida  State-Wide  Grand  Jury.   I  have  been  the  chairman 
of  the  Judicial  mentors  in  my  jurisdiction  for  the  last  two 
years.   In  1995  and  1996,  I  chaired  the  County's  Committee 
to  Review  Court  Reporting. 
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II.   FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 

1 .  List  sources ,  amounts  amd  dates  of  all  anticipated 
receipts  from  deferred  income  arrzmgements ,  stock,  options, 
unconpleted  contracts  and   other  future  benefits  which  you  expect 
to  derive  f rom ^previous  business  relationships,  former 
eofiloyers,  clients,  or  customers.   Please  describe  the 
arrangements  you  have  made  to  be  con^iensated  in  the  future  for 
any  financial  or  business  interest. 

I  am  vested  in  Florida  State  retirement  fund.   I  have  an  IRA 
with  Citibank.   Those  funds  would  become  available  upon  my 
reaching  retirement  age.   My  rental  property  will  continue  to  be 
rented  at  $500.00  per  month. 

2 .  Explain  how  you  will  resolve  any  potential  conflict  of 
interest,  including  the  procedure  you  will  follow  in  determining 
these  areas  of  concern.   Identify  the  categories  of  litigation 
and  financial  arremgements  that  are  likely  to  present  potential 
conflicts  of  interest  during  your  initial  service  in  the  position 
to  which  you  have  been  nominated. 

There  are  none  anticipated,  but  if  they  developed,  I  would 
follow  the  Code  of  Judicial  Conduct.  I  would  disclose  the 
potential  conflict  and,  if  necessary,  recuse  myself. 

3 .  Do  you  have  any  plams ,  or  agreements  to  pursue  outside 
employment,  with  or  without  condensation,  during  your  service 
with  the  Court?   If  so,  explain. 

I  have  been  working  occasionally  as  an  adjunct  profes-sor  at 
Nova  Law  School.   I  would  probably  discontinue  if  confirmed. 

4 .  List  sources  and  amounts  of  all  income  received  during 
the  calendar  year  preceding  your  nomination  and  for  the  current 
year,  including  all  salaries,  fees,  dividends,  interest,  gifts, 
rents,  royalties,  patents,  honoraria,  and  other  items  exceeding 
$500  or  more  (if  you  prefer  to  do  so,  copies  of  the  financial 
disclosure  report,  required  by  the  ethics  in  government  act  of 
1978,  may  be  substituted  here.) 

See  attached  financial  disclosure  form. 

5.  Please  conplete  the  attached  financial  net  worth 
statement  in  detail.   (add  schedules  as  called  for) . 

See  attached  net  worth  statement. 
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6 .   Have  you  ever  held  a  position  or  played  a  role  in  a 
political  canpaign? 

No. 

If  SO,  please  identify  the  particulars  of  the  caiqiaign, 
including  the  candidate,  dates  of  the  can^aign,  your  title  and 
responsibilities . 


III.   GENERAL  (PUBLIC) 


1 .    An  ethical  consideration  under  czmnon  2  of  the  American  Bar 
Association's  Code  of  Professional  Responsibility  calls  for 
"every  lawyer,  regardless  of  professional  prominence  or 
professional  workload,  to  find  some  time  to  participate  in 
serving  the  disadvantaged."   Describe  what  you  have  done  to 
fulfill  these  responsibilities,  listing  specific  instances  auid 
the  amount  of  time  devoted  to  each. 

I  have  been  involved  in  a  number  of  community  activities. 
Each  activity  involved  at  least  two  hours  of  work  and/or 
preparation.   I  have  done  a  number  of  career  day  speeches  at 
schools.   While  I  was  a  prosecutor,  I  was  frequently  asked  to 
speak  to  various  civic  groups  regarding  criminal  justice  issues. 
For  a  number  of  years,  I  was  an  assistant  track  coach  at  St. 
Thomas  Aquinas  High  School.   I  have  coached  my  sons  in  various 
little  league  sports.   I  have  worked  as  a  volunteer  on  a  number 
of  occasions  at  my  church's  yearly  festival. 

2  .    The  American  Bar  Association ' s  commentary  to  its  code  of 
judicial  conduct  states  that  it  is  inappropriate  for  a  judge  to 
hold  membership  in  any  organization  that  individiously 
discriminates  on  the  basis  of  race,  sex  or  religion.   Do  you 
currently  belong,  or  have  you  belonged,  to  any  organization  which 
discriminates  —  through  either  formal  membership  requirements  or 
the  practical  inplementation  of  membership  policies? 

If  so,  list,  with  dates  of  membership.   What  you  have  done 
to  try  to  chamge  these  policies? 

No . 
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3.  Is  thora  a  SQlaction  comnission  in  your  jurisdiction  to 
racoomend  candidatas  for  nomination  to  tha  Fadaral  Courts. 

Yes. 

If  so,   did  it  racooDaand  oor  nomination? 

Yes. 

Plaasa  dascriba  yonr  azparianca  in  tha  antira  judicial 
salaction  process,  from  baginning  to  and  (including  tha 
circnmstancas  which  lad  to  your  nomination  and  intarviews  in 
which  you  participated) . 

My  written  application  was  filed  in  July,  1997.  My 
interview  with  the  Judicial  Nominating  Conunittee  was  in 
September,  1997.   I  was  interviewed  by  Senator  Bob  Graham  in 
September,  1997;  he  recommended  me  to  President  Clinton,  and 
the  background  process  began  in  October,  1997.   I  have  been 
interviewed  by  representatives  of  the  Department  of  Justice, 
FBI  and  ABA. 

4 .  Has  anyona  involved  in  tha  process  of  selecting  you  as  a 
judicial  nominee  discussed  with  yon  any  specific  case,  legaul 
issue  or  question  in  a  manner  that  could  reasonably  be 
interpreted  as  asking  how  you  would  rule  on  such  case,  issue  or 
question? 

If  so,  please  explain  fully. 

No. 
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5 .    Please  discuss  your  views  on  the  following  criticism 
involving  "Judicial  Activism. " 

The  role  of  the  federal  judiciary  within  the  federal 
government,  and   within  society  generally,  has  become  the  subject 
of  increasing  controversy  in  recent  years.   It  has  become  the 
target  of  both  popular  emd  academic  criticism  that  alleges  that 
the  judicial  brsmch  has  usurped  many  of  the  prerogatives  of  other 
branches  and  levels  of  govenunent. 

Some  of  the  characteristics  of  this  "Judicial  Activism"  have 
been  said  t<^  include: 

a.  A  tendency  by  the  Judiciary  toward  problem 
solution  rather  them  grievzmce  resolution ; 

b.  A  tendency  by  the  Judiciary  to  enploy  the 
individual  plaintiff  as  a  vehicle  for  the 
iirposition  of  far-reaching  orders  extending 
to  broad  classes  of  individuals; 

c.  A  tendency  by  the  Judiciary  to  inpose  broad, 
2iffirmative  duties  upon  governments  and   society  ; 

d.  A  tendency  by  the  Judiciary  toward  loosening 
jurisdictional  requirements  such  as  standing  and 
ripeness;  and 

e.  A  tendency  by  the  Judiciary  to  rapose   itself  upon 
other  institutions  in  the  manner  of  zm  administrator 
with  continuing  oversight  responsibilities . 

I  believe  in  the  doctrine  of  separation  of  powers.   For  our 
democracy  to  work,  I  believe  in  the  system  of  checks  and 
balances.   I  believe  that  legislators,  not  judges,  should 
legislate. 

I  view  the  District  Court  as  a  Court  of  limited 
jurisdiction.   Litigants  need  to  have  standing  to  bring  an  issue. 
Issues  should  be  ripe  for  decision.   I  believe  in  the  doctrine  of 
stare  decisis,  and  I  feel  that  Judges  should  follow  the  precedent 
established  by  appellate  courts. 
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FINANCIAL  DISCLOSURE  REPORT 
Nomination  Report 


1.  Person  Repoftlng       (Last  natrm.  tint,  rndda  iniOal) 

Dimitrouleas ,  William  P. 

4.  THIc  {Artide  III  judges  i/HMcate  actjvt  or 

saniar  status:  magtstrata  judgas  intScata 
tut-  orpan-tima/ 

US  District  Judge-  Active 

7.  Ctumbers  or  Office  Address 

Broward  County  Courthouse 
201  S.E.  6th  St.  #4820 
Ft.  Lauderdale,  Fl .  33301 


2.  Court  or  Organization 

Fl.  Southern  District 

5.  Repofi  Type  (check  type) 

X    Nominator.    Dale     01/27/1998 


^9pon  Raqumc  oy  ma  Bancs 
Retam  Act  at  1989.  Pub  L  No.  ., . 
101-194,  NanwbarX  )9«S 
15  U.S.C.  App.  4 .  See.  101-112) 

3.  Date  of  Report   ' 

01/27/1998      , 
6.  Reporting  Period 

01/01/1997 


12/31/1997 


8.  On  ttie  basis  of  the  infonnatlon  contained  In  this  Report  and  any 
modtncatlons  pertaining  thereto.  It  Is  In  my  opinion.  In  compliance 
with  applicable  laws  and  regulations. 


Reviewing  Officer 


IMPORTANT  NOTES:   The  instructions  accompanying  tills  fo/m  must  ba  toScwad-  Compiefe  al  parts. 
chacking  ttta  NONE  box  for  aach  section  whera  you  hava  no  raponabia  infa/maHon.  Sign  on  ctia  last  paga. 


NAME  OF  ORGANIZATION  /  ENTITY 


I.    POSITIONS      (Rapottng  in^viduat  onty:  sea  pp.  i-1Z  ot  tnstructionsi 

POSITION    * 

NONE  (No  reportable  positions.) 

Director  Sharon  Solomon  Organization,  child  advocacy 


II.     AGREEMENTS     (Rapomngin<t:)idualonly:sa«pp.14-notlnstmct}cns.) 

DATE  PARTIES  AND  TERMS 


NONE    (Ito  repottable  agreements.) 
-   1997 


-  1997 


3  1997 


Nova  Law  School  Adjunct  Professor 
Geo.  Bisel  Co.  author 


State  of  Florida  pension  plan 


III.    NON-INVESTMENT  INCOME 
DATE 


(RaporUng  inOvidual  and  spouse;  see  pp.  18-25  o/ Instructions.) 
PARTIES  AND  TERMS 


i  NONE    (No  reportable  non-investment  income.) 
i"1997  Home    Health  Care    (S) 


GROSS  INCOME 

(youis.  not  spouse's) 


3  1997 


*  1997 


Holy  Cross  Hosp.  (S) 

Jt' 

Nova  Law  School  Trial  Advovcacy  Professor 

$ 

2, 

070^0 

State  salary  as  a  Circuit  Court  Judge 

S 

107, 

.918,^0 

Olga  Feige  rent 

$ 

-■  -5 

,  09_0^0 

ww.v^i'-.f  ?>■>  '-•.': 


■.^42 


50-531    98-37 
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FINANCIAl^ DISCLOSURE  REPORT         Oimicrouieas,    Miiiiam   P. 

SECTION  HEADING.      (Inllcn  part  of  r<pan.) 
SECTION    3.    NOH-INVESTMENT    INCOME    (cont'd.) 
Li.    Dace  Parties   and  Terms 


6  1996  Olga   Feige   cent 

7  1996  State   salary   as   Circuit   Judge 

8  1998  Holy  Cross   Hospital    (31 


Gross    Income 


$  5,800.00 

S         102,626.00 
S  0.00 
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01/27/199^' 

IV.    REIMBURSEMENTS    and    GIFTS     -  Irarafiortltion.  lodgng.  rood,  cntcnammcnt.  ^:>j. 

(InObdn  Mom  (B  spoust  and  dtptndmt  cMdran,  um  ffia  p*nnm»6ats  •($)'  tno  '(DC) '  to  nxtcara  rafxanUM  mmburstmtnts  aM  gAs  imcama  by  zpauu     1 
jfltf  dapvndwif  cMdrvn. /«3p*ctfv«/)^   S**  pp.  26-29  ot  InstnicOons.) 

SOURCE  DESCRIPTION 

X  NONE  (No  such  repoftatato  reimbu/sefTwnts  or  gifts) 


V.    OTHER  GIFTS  . 

(Indudts  thcaa  to  spous9  and  depmndatlt  cMdnn:  uS9  tht  parenthalicats  '(S)'  and  '{DC}'  to  miMcate  othar  gifts  racaivad  by  spouse  and  dependant  chddren. 
napmcttvety   See  pp.  30-33  ot  Instructions.) 

SOURCE  DESCRIPTION  VALUE 

y-  NONE   (No  such  rcportabl*  gifts) 


VI.    UABIUTIES 

(IndifdM  tfios*  ot apousa  and  dependent  ctMnn:  indleata  vrttan  apptcaUe.  parson  responsibta  for  tabSty  by  using  the  parantheScat  '(S)'tof  separata 
laltmyotlh»apouae,'(J)'fdrJatntlabtlyotr9portiigitMtvidualandspouse.and'(DC)'   for tabmy  ol a  depandant  chid.  See  pp  34-36  o/ tnstrvetiena.) 

~      \  CREDITOR  DESCRIPTION  VALUE  CODE* 

^      '    NONE    (No  raportaUa  DabWira) 


>  VALCOOESJ-$15.000orlna    ..  ,  ,K>41S.CD14S0.(Xn,^?»;  L«JM,qpnoWpO,(M)^,  ^ 


tei3!t5^^s^53^ 
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FlNAflClAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 

Dimitrouleas,    William    P. 


)ate  of  Report  . 

L2/31/1997    I 


VII.  Page     1  IfSiVESTMEMS  and  TRUSTS 


-  mcome.  value.  tnnsacOans  fnciudes  tttosa  of  spouse  and 
dependent  chidren.  See  pp.  37-54  of  Instrvctfons.) 


Description  of  Assets 

IndKate  where  appScabfe.  owner  of 
the  ass9t  by  using  the  pamntttetical 
'(J)'  for  joint  ovmership  of  reporting 
in<£vidual  and  spouse.  '(S)' tor  sep- 
arate ownership  by  spouse.  '(DC)' 
for  ownership  by  dependent  chid. 

Place  '00'  after  each  asset 
exempt  ^om  prior  (Ssdosure. 


!  Income 
during 
reporting 
period 


i  Trargactions  during  reporting  period 


'Period 


1(1)     ;  (2) 

lAmt !  Type 

!cod  :  (e.g.. 

e  dividend, 

'{A-  rent  or 

JH)     I  interest) 


1(1)     i(2)        i(1) 
;  Valuei  VaJue  \  Type 

CodelMethodI  (e.g.. 

(J-P)  Code      buy.sefl. 
(Q.W)     ^fger, 
i  I  i  rebemp- 

I  !  !  tion) 


<  If  not  exempt  from  disclosure 


(2)        ,P)       (4)       I  (5) 
Date:      Value  Gain     Identity  of 
Month-  Code   Code    buyer/seUer 
Day      :  (J-P)    (A-H)  \  (■'  Private 
I  :  I  trartsactton) 


NONE  (no  reportatile  income.assets.  or  j 
trartsactlons) 


1  Rental    Property,    Pompano  Be 

Fl. 

ach,        D        R^nt 

K             Q 

1 
■             ■                                                                 i 

2  Barnett   Bank    (Checking  Acco 
1    E.    Broward    Blvd.    Ft.    Lau. 

jnt)      jA       :lnterest 

K       1      T         j 

1 

3  Citibank    (IRAl     (CD)      111  >Ja 
St.,     NY, NY 

1           ;A       'interest 

J       [      T        ! 

i 

! 

4  Citibank    (IRA)    (CD)(S)    111  Wail      'a       ^Interest 
St.,     NY, NY                                                                           ; 

J      ,      T        1 

i 

5Nationsbank(Saving3)    7001  w 
Broward   Blvd.        Plantation 

,A         Interest 
Fl 

J      i      T        i 

!        :         1              i          i        i         1 
!               i       1        !             !         ■       :        ^ 

:                1      i          \       '[     ■:      \ 

M              i              1      i     i     1 

i     i                                !       !      1      1 

M                   i    N'  1 

'■■     \ 

! 

j      !      1 

i       j 

!    j 

1 

j 

1 

1  ta<yGui  Coda:  A-SI.OOO  or  las 
(CoLBI,D4)      F-UO.OOI-SIOO.OOO 

B-Sl.OOl-MJOO 
O-JIOO.OOI-SI.OOO.OOO 

C-K.3Ol.S5,0O0 
Hl-S1.0O0,0Ol-S3,00O,0O0 

I>I5.0OI-J15.0OO                     E-Sl  5.001-130.000 
H2-S3,000.00Iorinore 

2VilCoda:         >Si:,00Oorlas 
(ColCI.DJ)     O-S500,001-S1.000.000 

K-S15,OOl-$3O.0OO 
Pl-JI.OOO.OOl-$3,000,000 

L-sso,ooi.sioo,oao 

P2-S3.0OO.OO  1  -$25,000,000 

M»S100.001-S250,000           N-$25O,0Ol-S30O.000 
P3-S23,0aa.OOl-SSO,OOO.0aO  P4-S30,000,001ariiiare 

}V>I  Nth  Coda:  (^Appniiat 
(ColCJ)             U-Book  Value 

R-Co  (ral  oute  only) 
V-Olln 

S-Aaamn* 
W-EAinuIed 

T-CaA/Mutut 
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FINANCWt  WifcLOSURE  REPORT      D  imi  >:  r o  u  1 


eas,     Wi__iatT'.    ?. 


VIII.     ADDITIONAL  INFORMATION  OR  EXPLANATIONS.  (inocoie  pan  oi  repoA  > 

X  NONE    (No  additwnal  rnronnatioo  or  erplanatrons.) 
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FINANCIAL  DISCLOSURE  REPORT      Di.-nitrouieas ,     William    P.  ."     _,  01/27/1998 

IX.    CERTIFICATION 

In  compliance  with  the  provisions  of  28  US  C.  455  and  of  Advisory  Opinion  No  57  of  the  Advisory  Committee  on 
Judicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  Inquiry,  I  did  not  perform  any 
adjudicatory  function  In  any  litigation  dunng  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or 
dependent  children  had  a  financial  interest,  as  defined  In  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  infomriation  pertaining  to  my  spouse  and  minor  or 
dependent  children.  If  any)  Is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any 
information  not  reported  was  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disdosure 

I  further  certify  that  earned  income  from  outside  employment  and  honorana  and  the  acceptance  of  gifts  which 
have  been  reported  are  in  com(Jliance  with  the  provisions  of  5  US  C  app  4,  section  501  et.  seq.,  5  U  S  C.  7353  and 
Judicial  Conference  regulations. 


Signature 


%^iA7,  /9?F 


Note:  Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  report  may  be  subject  to  civil 

and  criminal  sanctions  (5  U  S  C  App  4,  Section  104) 


HLING  INSTRUCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Tmancial  Disclosure 
Administrative  Oflice  of  the  United  States  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-301 
Washin^on,  D.C.  20544 


1149 


,  Provldeja  compktc;  current  fuiincial  n.eti|g^nffsattn^ 
sH'aises  (including  bank  accounts,  reaJ^esiatc,  securitopr^stlTinvclCTcnu^maTuKr'mSciaJ^ 
holdings)  all  liabilidcs '(including  debts;  mcngagcs;  loans7'ird'oLhc~Jihanciil''obUgtJ^ 
youriilf,  your  spouse,  and  other  immediate  members  of  your  holi'sehold.^r''  -"  '*^'':  -  '^'-' '-" 


ASSETS                            -         •:■.  -        ■'*"     LiABnjTEs  ■■;                       1 

C25h  on  hmd  ind -In  binju                                       |               3  3000            1    ^t"  P*y^le  ta  tonjy-ticjed                  111! 

U.S.  Govenn-.e.lt  liC-jT-'dca-aid  * 
wi-.edde 

Holts  payable  to  >"nVT    mhsi — j-j 

• 

Ur.id  sc^urxes-icd  sc.icduie 

!             1    Hotci  payable  to  relaaves 

1 

Uniislid  sfii-jniits-iidd  schedule 

1            1    Notis  payable  a  othe.-a 

1 

Accounu  ir.d  noce:  receivable: 

1            1   Accounta  and  billa  due 

1 

1 

Due  iroir.  r:!l^ves  Lid  *-;endi 

1             I    Unpaid  i/Tcome  tix 

1 

Due  tzm  ochcr: 

1             1    Ol.Scr  unpaid  HI  and  mLe.~st 

Doubiful 

Real  estate  raongagts  payable-add 
schedule 

Sell  elULe  o---ned-idd  schedule 

177 

000 

Chaosl  mortja^ea  and  other  Ucna  pay- 
able 

Red  esLlle  mor^srej  reci-.vlhlc 

[              CXber  debti-iti.Tvizc: 

Autos  md  olSc:  pcrzomi  pmpcry 

2C000 

Cish  vsiije-lile  L-jUTL-.a: 

CH.Se:  useu-iiinii:: 

Jewelrv 

lolooo 

Furnishines 

snnn 

Total  liabuitiea 

0 

Net  WorJl 

265(1)00     . 

Toul  A^seU 

265boO 

Total  liabOitiea  and  nc£  worth 

265000 

CO,NTr>-C£NT  li^Biunzs            1              1        1 

GZKERAL  I><TORiMATION 

As  endorKr,  comiie:  or  pirrinlor 

Ale  any  assets  piedge<17    (Add  ichcd- 
ule.)                  No 

On  leases  a-  ccnnc'j 

0 

Are  you  iefadant  Ln  any  luiu  or  legal 
actions?            N  0 

L-S^CI^-..                                                                1                    1      ^ 

Have  you  ever  talcaj  bl.Tknro<ir,  ?  N  0        |              |              |             j 

Prov.s.on  for  FederaJ  Lncome -^                           |                    |     ^ 

1               1              1             1 

Chhe:  spa:iil  debt                                                                          ,-, 
"                                                                                         1                    1     U    1 

1       1       1 
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REAL  ESTATE 


Asset         Liability 


1.    Patio-Home  37,470 

Pompano  Beach,  Florida 


2.   Wife's^house  139,630 

Plantation,  Florida      - 
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I.     BIOGRAPHICAL  INFORMATION  (PUBLIC) 

1.  Full  name  (include  any  former  names  used). 
Stephan  P.  Miclde 

2.  Address:  List  current  place  of  residence  and  office  address(es). 

Residence:      Tallahassee,  PL  32303 
Office:  First  District  Court  of  Appeal 

301  Martin  Luther  ICing,  )r.,  Blvd. 

Tallahassee,  FL  32399-1850 

3.  Date  and  place  of  birth. 

Birthdate;  June  1  8,  1  944,  Place  of  Birth:  New  York  City,  New  York 

4.  Marital  Status  (include  maiden  name  of  wife,  or  husband's  name).    List 
spouse's  occupation,  employer's  name  and  business  address(es). 

Married;  Spouse's  Nanie:  Evelvn  Marie  (Moore)  .Vliclde;  Occupation:  Honieniaker 

5.  Education:  List  each  college  and  law  school  you  have  attended,  including 
dates  of  attendance,  degrees  received,  and  dates  degrees  were  granted. 

College:  Bethune  Cooluiian  College 

Dates  of  Attendance:  1 96 1  -62 

No  degree  obtained;  Transferred  to  L'ni\ersitv  of  Florida 

College:  University  of  Florida 

Dates  of  Attendance:  1962-65 

Degree:  Bachelor  of  Arts  in  Political  Science,  Granted  1965 

College:  University  of  Florida 

Dates  of  Attendance:  1 965-66 

Degree:  Master  of  Education.  Granted  1966 

College:  Universitv  of  Florida,  College  of  Law 
Dates  of  Attendance:  1 967-70 
Degree:  Juris  Doctorate,  Granted  1970 
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Employment  Record:  List  (by  year)  all  business  or  professional 
corporations,  companies,  firms,  or  other  enterprises,  partnerships, 
institutions  and  organizations,  nonprofit  or  otherwise,  including  firms, 
with  which  you  were  connected  as  an  officer,  director,  partner,  proprietor, 
or  employee  since  graduation  from  college. 

June  1 966  -  August  1 967 

Life  Guard,  Swim  Instructor,  Cltv  of  Gainesville,  Gainesville,  FL  32601 

1966-1967 

Teacher,  Monroe  High  School,  Cocoa,  FL        '■-'' . 

June  1968  to  August  1968 

Clerk  with  the  Law  Firm  of  W.  George  Allen,  Ft.  Lauderdale,  FL 

March.  1970  to  December,  1970 

Planning  and  Technical  Assistance  and  Evaluation  Di\ision,  Office  of  Legal 
Ser\'ices,  Office  of  Economic  Opportunity  (OEO),  Washington,  D.C. 

Januarv  to  September,  1 97  I 

Associate  v\ith  the  Law  Finn  of  V\'.  George  Allen,  Ft.  Lauderdale,  FL 

1971  to  Present 

Adjunct  Professor,  University  of  Florida,  College  of  Law,  Gainesville,  FL. 

1972  to  1973 

Stephan  P.  Mickle,  PA.,  Gainesville,  FL,  Private  Law  Practice. 

1972  to  1973 

Board  of  Directors,  Storefront  Legal  Aid,  Gainesville,  FL 

1972  to  1974 

Board  of  Directors,  Bell  Nurseiy  School,  Gainesville,  FL 

1972  to  1975 

Chairman,  Board  of  Managers  of  the  Southeast  Unit  of  the  Boys  Club  of 
Alachua  Countv,  Inc. 

1973  to  1974 

Lawver- Partner;  Miclde,  Harris  &.  Green,  P. A.,  Gainesville,  FL  " 
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1974 

Special  Assistant  Public  Defender,  Eighth  Judicial  Circuit,  Gainesville,  FL 

June  1974  to  June  1976 

Board  of  Governors,  Young  Lawvers  Section  of  the  Florida  Bar  Association 

1974  to  1976 

Lawyer- Partner;  Mickle,  Harris,  Green  &.  VVoolfork,  P.A.,  Gainesville,  FL. 

1974  to  1986 

Board  of  Trustees,  Mt.  Carmel  Baptist  Church,  Gainesville,  FL 

1975  to  1976 

Board  of  Directors,  WUFT-FM  Classic  89,  Radio  Station,  Gainesville,  FL 

1975  to  1979 

Vice  President,  Corporate  Board  of  the  Bovs  Club  of  Alachua  Countv,  Inc. 

March  to  December,  1976 

State  of  Florida  Career  Ser\'ice  Commission 

1976  to  1979 

Stephan  P.  Miclde,  P.A.,  Gainesville,  FL,  Private  Law  Practice  and  Part- 
time  Assistant  Professor  of  Law,  Universitv  of  Florida,  College  of  Law. 

1976  to  1980 

Board  of  Trustees,  Santa  Fe  Comnuinltv  College,  Gainesville,  FL 

1979 

Chairman,  Eighth  Judicial  Circuit  Grievance  Committee,  Gainesville,  FL 

November,  1979  to  September,  19S4 
Countv  Judge,  Alachua  Countv 

1980  to  1982 

Board  of  Direaors,  Santa  Fe  Community  College  Endowment  Corporation 

June  1 982  to  June  1 983 

Board  of  Directors,  Conference  of  County  Court  Judges  of  Florida 
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March,  19S3  to  August,  1988 

Board  of  Directors,  Mental  Health  Services.  Inc..  Gainesville,  FL 

October,  1984  to  December,  1992  '  '  ■ 

Circuit  Judge.  Eighth  Judicial  Circuit  of  Florida  -  '  x       - 

1990  to  1992 

Board  of  Directors.  Comer  Drug  Store.  Gainesville.  FL 

January.  1 993  to  Present 

Judge.  District  Court  of  Appeal.  First  District  '^ 

1993  to  1995 

President.  University  of  Florida  Association  of  Black  Alumni 

1 993  to  Present 

Adjunct  Professor.  Florida  State  Universitv,  College  of  Law,  Tallahassee, 
FL.    I  teach  "Trial  Advocacv"  and  "Appellate  Advocacv." 

1  994  to  Present 

Board  of  Trustees,  Universitv  of  Florida,  College  of  Law,  Law  Center 
Association 

1 994  to  Present  •  '  ''     '     ■ 

Vice  Chaimian,  Tallahassee  Marine  Institute 

Julv  1  996  to  Present 

Board  of  Directors,  Universitv  of  Florida  National  Alumni  Association 

1 996  to  Present 

Board  of  Directors,  Bethel  Empowerment  Foundation,  Inc.,  Tallahassee 

Military  Service:  Have  you  had  any  military  service?  If  so,  give  particulars, 
including  the  dates,  branch  of  ser\'ice,  rank  or  rate,  serial  number  and  type 
of  discharge  received. 

No. 
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Honors  and  Awards:  List  any  scholarships,  fellowships,  honorary  degrees, 
and  honorary  society  memberships  that  you  believe  would  be  of  interest  to 
the  Committee. 

Member,  Phi  ICappa  Phi  Honor  Society,  1 99 1 

Distinguished  Service  Award-Judicial,  Florida  Council  on  Crime  and  Delinquency 

Chapter  II,  Florida  Department  of  Corrections,  1  997 
Award  for  Service  to  the  Bench,  Florida  Chapter  National  Bar  Association,  1996 
Honorary  Member,  Florida  Blue  ICev,  April  1 993 
Award  for  Outstanding  Contributions  to  Black  Law  Student  Association, 

University  of  Florida  Law  School  and  Community,  March  1  993 
University  of  Florida  Black  Alumni  Association  "Man  of  the  Year" 

Award,  1991 
Certificate  of  Appreciation  for  community  Services,  Springhill  Baptist 

Church,  March  1991 
Distinguished  Service  Award,  Presented  by  the  Alachua  County 

Commission,  19S6 
Proclamation,  Citizens  Committee  for  Selection  of  a  Police  Chief, 

Gainesville,  FL,  May  19S5 
Florida  State  Voter's  League,  Award  for  Accomplishments  in  Law,  )une  I  984 
Award  for  Exemplary  Service,  Florida  Chapter  of  National  Bar  Association, 

June  1984 
Proclamation  "S.  P.  Miclde  Day",  City  of  Gainesville,  Presented  Kev  to  City, 

March  1984 
Award  of  Outstanding  Community  Senice,  Springhill  Baptist  Church. 

Gainesville,  FL,  March  1984 
Gainesville  Police  Department  Citizens  Against  Crime,  Certificate  of 

Recognition,  February  1984 
Distinguished  Leadership  Award,  Conference  of  County  Court  Judges, 

June  1983 
Community  Appreciation  Award,  Gainesville  Job  Corp.  Center,  April  1983 
Black  American  Law  Student  Association,  Outstanding  University  of  Florida 

Alumnus  Award,  Gainesville,  FL,  1  983 
Graduate  of  American  Academy  of  Judicial  Education,  Awarded  Diploma  of 

Judicial  Sldlls,  August  1  98 1 
Alpha  Phi  Alpha  Fraternity,  Inc.,  Leadership  and  Achievement  Award, 

December  1979 
Plaque  for  Outstanding  Service,  Chairman,  S.  E.  Bovs  Club  Board  of 

Managers,  1978 
Graduate  of  Leadership  Gainesville  #1 ,  Certificate,  June  1974 
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Plaque  for  leadership  as  a  member  of  the  State  of  Florida  Career  Service 

Commission;  1976 
Vice  President,  University  of  Florida  Law  School  Senior  Class,  March  1970 

^-  Bar  Associations:  List  ail  bar  associations,  legal  or  judicial-related 
committees  or  conferences  of  which  you  are  or  have  been  a  member  and 
give  the  titles  and  dates  of  any  offices  which  you  have  held  in  such  groups. 

Member  of:  "  ' 

American  Law  Institute,  1995 
American  Judicature  Societv,  1994  .-■■.' 

Florida  Bar  Association,  1970 
Florida  Bar  Family  Rules  Committee,  1995 
American  Bar  Association,  1970 

Florida  Chapter,  National  Bar  Association,  1970  ' 

Eighth  Judicial  Circuit  Bar  Association,  1971 
National  Bar  Association  Judicial  Council,  1979 
Tallahassee  American  Inn  of  Court.  1994 
Florida  Conference  of  District  Court  of  Appeal  Judges,  1  993 
Tallahassee  Bar  Association,  1 993 
Tallahassee  Barristers'  Association,  1993 
Tallahassee  Women  Lawyers  Association,  1 993 

Past  Member  of:  ^ 

National  Bar  Association,  1 970 
Board  of  Go\'ernors  of  the  Young  Lawyers  Section, 

Florida  Bar  Association,  1974-1976 
Past  Chaim\an,  Eighth  Judicial  Circuit  Grievance  Committee,  1979 

(And  member  for  three  vears,  1 976- 1 979) 
Board  of  Directors,  Conference  of  County  Court  Judges  of  Florida,  1 9S2 
Master,  James  C.  Adkins  Inn  of  Court,  1993 

•0-  Other  Memberships:  List  all  organizations  to  which  you  belong  that  are 
active  in  lobbying  before  public  bodies.  Please  list  all  other  organizations 
to  which  you  belong. 

I  do  not  belong  to  any  organizations  that  are  active  in  lobbying  before  public 
bodies.  I  am  a  member  of  the  following  organizations: 
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Vice  President  of  Board,  Tallahassee  Associated  Marine  Institute 

Board  of  Directors,  University  of  Florida  National  Alumni  Association 

Member,  University  of  Florida  Association  of  Black  Alumni 

Board  of  Trustees,  University  of  Florida,  College  of  Law,  Law  Center  Assoc. 

Member,  Phi  ICappa  Phi  Honor  Society 

Member,  NAACP 

Member,  Apha  Phi  Alpha  Fraternity,  Inc. 

Board  of  Directors,  Bethel  Empowerment  Foundation,  Inc. 

Florida  Supreme  Court  Historical  Society 

1 1 .  Court  Admission:  List  all  courts  in  v/hlch  you  have  been  admitted  to 
practice,  vv-ith  dates  of  admission  and  lapses  if  any  such  memberships 
lapsed.  Please  explain  the  reason  for  any  lapse  of  membership.  Give  the 
same  information  for  administrative  bodies  which  require  special 
admission  to  practice. 

Florida  Supreme  Court  -  1970 

United  States  District  Court  for  the  Northern  District  of  Florida  -  1972 

United  States  District  Court  for  the  Middle  District  of  Florida  -  1973 

United  States  District  Court  for  the  Southern  District  of  Florida  -  1971 

United  States  Coun  of  Appeals  for  the  Fifth  Circuit  -  1972 

United  States  Supreme  Court  -  1976 

12.  Published  Writings:  List  the  titles,  publishers,  and  dates  of  books,  articles, 
reports,  or  other  published  material  you  have  written  or  edited.  Please 
supply  one  copy  of  all  published  material  not  readily  available  to  the 
Committee.  Also,  please  supply  a  copy  of  all  speeches  by  you  on  issues 
involving  constitutional  law  or  legal  policy.  If  there  were  press  reports 
about  the  speech  and  they  are  readily  available  to  you,  please  supply  them. 

I  have  no  published  writings  or  speednes  involving  constitutional  law  or  legal 
policv,  however,  1  have  attached  copies  of  course  outlines  for  courses  I  have  taught 
and  copies  of  speeches  I  have  made  for  various  events. 

13.  Health:  What  is  the  pffsent  state  of  your  health?  List  the  date  of  your  last 
physical  examination. 

The  present  state  of  mv  health  is  good.  Last  physical  examination  was  May  2S, 
1997. 
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14.  Tudicial  Office:  State  (chronologically)  any  judicial  offices  you  have  held, 
whether  such  position  was  elected  or  appointed,  and  a  description  of  the 
jurisdiction  of  each  such  court. 

In  October  1 979,  I  was  appointed  by  Governor  Bob  Graham  as  a  County  Court 
Judge.  I  was  elected  without  opposition  to  a  four-year  term  as  County  Judge  in 
November  1980.  In  November  1984,  I  was  appointed  by  Governor  Bob  Graham 
as  Circuit  Judge  for  the  Eighth  Judicial  Circuit.  I  stood  for  re-election  in  1986 
without  opposition  and  was  eleaed  a  sLx-vear  term  commencing  in  January  1 987. 
In  Oaober  1 992, 1  was  appointed  by  Governor  Lawton  Chiles  to  the  First  District 
Court  of  Appeal,  Tallahassee,  Florida.  I  successfully  stood  for  retention  in 
November  1 994  and  was  elected  to  a  six-vear  term. 

County  Court  ludge.  Alachua  County.  Gainesville.  FL:  1979-1984 
As  County  Court  Judge,  I  served  1 4  months  in  Traffic  Court  and  handled  traffic 
cases  in  Alachua  Comity  (ranging  from  No  Valid  Drivers  Licenses  to  DVVI  and  all 
accidents).  I  served  12  months  handling  all  misdemeanor  cases  in  Alachua 
County.  In  addition,  I  handled  welfare  non-support  cases.  I,  also,  served  12 
months  handling  all  small  claims  court  cases  (disputes  up  to  S5,000)  landlord 
tenant,  and  repossession. 

Circuit  ludge.  Eighth  ludicial  Circuit.  Gainesville.  FL:  1984-1992 
I  served  as  a  Circuit  Judge  presiding  over  juvenile,  criminal,  civil  and  probate 
cases.  Mv  jurisdiction  also  included  domestic  relation  cases.  Typically,  the  civil 
cases   involved  mortgage  foreclosure,  personal  injury,  products  liability  and 
contractual  disputes. 

Appellate  Judge.  First  District  Couit  oF  Appeal.  Tallahassee.  FL:  1993-present 
As  Appellate  Judge,  for  the  past  three  years,  mv  primary  responsibility  has  been 
to  handle  appeals  from  the  Circuit  Courts  from  the  22  counties  within  the 
jurisdiction  of  the  First  District  Court  of  Appeal. 

15.  Citations:  If  you  are  or  have  been  a  judge,  provide:  ( I )  citations  for  the  ten 
most  significant  opinions  you  have  written;  (2)  a  short  summary  of  and 
citations  for  all  appellate  opinions  where  your  decisions  were  reversed  or 
where  your  judgment  was  affirmed  with  significant  criticism  of  your 
substantive  or  procedural  rulings;  and  (3)  citations  for  significant  opinions 
on  federal  or  state  constitutional  issues,  together  with  the  citation  to 
appellate  court  rulings  on  such  opinions.  If  any  of  the  opinions  listed  were 
not  officially  reported,  please  provide  copies  of  the  opinions. 
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(I)      Citations  for  the  ten  most  significant  opinions  I  have  written: 

i.  Wal-Mart  Stores.  Inc.  v.  McDonald.  676  So.  2d  12  (Fla.  1st  DCA  1996^. 
decision  approved,  in  Merrill  Crossings  Associates  v.  McDonald.  22  Fla.  L 
Weeldy  S739  (Fla.  Dec.  4,  1997) 

2.  Pippin  V.  Latosynski.  622  So.  2d  566  (Fla.  1st  DCA  1993) 

3.  Rose  V.  Madden  &  McClure  Grove  Service.  629  So.  2d  324  (Fla.  1st  DCA 
1994) 

4.  Miller  v.  State.  Department  oF  Lotterv.  638  So.  2d  172  (Fla.  1st  DCA 
1994) 

5.  Miami  Herald  Publishing  v  Hatch.  617  So.  2d  380  (Fla.  1st  DCA  1993^ 

6.  Cobb  V.  State.  642  So.  2d  656  (Fla.  1st  DCA  1994) 

7.  State  V.  Foster.  674  So.  2d  747  (Fla.  1st  DCA).  appeal  dismissed.  677  So. 
2d  840  (Fla.  1996) 

8.  Pratt  V.  State.  668  So.  2d  1007  (Fla.  1st  DCA).  decision  approved.  682  So. 
2d  1096  (Fla.  1996) 

9.  State  V.  Baldwin.  686  So.  2d  682  (Fla.  1st  DCA  1997) 

10.  Brock  V.  State.  667  So.  2d  1014  (Fla.  1st  DCA  1996).  decision  approved. 
688  So.  2d  909  (Fla.  1997) 


1160 


(2)       A  short  summary  of  and  citations  for  all  appellate  opinions  where  my 
decisions  were  reversed. 

1.  Roberts  v.  State.  655  So. 2d  1 84  (Fla.  1st  DCA  1995),  reversing  conviction  for 

aggravated  assault  and  remanding  for  new  trial  on  grounds  that  defendant's  confusion 
as  to  whether  his  original  public  defender  would  be  acting  as  his  co-counsel  should  have 
signaled  the  trial  court  to  conduct  an  inquirv  pursuant  to  Faretta  v.  California.  422  U.S. 
806,  95  S.Ct.  2525,  45  L.Ed.2d  562  (1975)  to  determine  whether  defendant  was 
capable  of  self-representation  and  whether  his  waiver  of  counsel  had  been  made 
loiowinglv,  voluntarilv,  and  intelligentlv. 

Decision  quashed  bv  Florida  Supreme  Court  in  State  v.  Roberts.  677  So. 2d  264  (Fla. 
1996),  holding  that  defendant's  remarl<3  did  not  amount  to  an  unequivocal  request  for 
self-representation  sufficient  to  require  inquirv  as  to  whether  his  decision  to  proceed 
without  counsel  was  made  voluntarilv  and  intelligentlv. 

2.  Waters  v.  State.  650  So. 2d  232  (Fla.  1st  DCA  1995),  affirming  judgment  and 
sentence  imposed  following  revocation  of  probation  and  certifying  the  following  as  a 
question  of  great  public  importance:  Must  a  trial  court,  upon  revocation  of  probation 
following  completion  of  community  control,  credit  time  previouslv  ser\'ed  on  probation 
and  communitv  control  to  anv  newly  imposed  term  of  imprisonment  and  probation  for 
that  same  offense,  so  that  the  total  period  of  communitv  control,  probation,  and 
imprisonment  alreadv  ser\'ed  and  to  be  served  does  not  exceed  the  statutory  maximum 
for  a  single  offense? 

Decision  quashed  bv  Florida  Supreme  Court  in  Waters  v.  State.  662  So. 2d  332  (Fla. 
1995),  answering  ceitified  question  in  the  affirmative  and  holding  that  upon  revocation 
of  probation  following  completion  of  communitv  control,  coua  must  credit  time  served 
on  probation  and  communitv  control  to  anv  newlv  imposed  tenii  of  imprisonment  and 
probation  so  that  total  period  of  control,  probation,  and  imprisonment  does  not  exceed 
statutory  maximum. 

3.  Publix  Supermarkets.  Inc.  V.  McGuire.  629  So.2d  862  (Fla.  1st  DCA  1993),  «; 
banc  decision  in  workers'  compensation  case  reversing  a  final  order  of  the  Judge  of 
Compensation  Claims  finding  claim  to  be  compensable,  and  certifying  the  following  as 
a  question  of  great  public  importance:  Whether  the  "Rule  For  Heart  Cases"  announced 
in  Victor  Wine  &  Liquor,  Inc.  y.  Beaslev  and  later  extended  to  "Other  Internal  Failures 
of  the  Cardiovasailar  System"  by  Richard  E.  Mosca  &  Co.  v.  Mosca  is  applicable  to  cases 
in  which  the  claimant  suffered  from  a  "pre-existing  non-disabling"  cardiovascular  defect, 
failure,  or  disease,  thereby  requiring  proof  that,  at  the  time  of  the  injury,  a  claimant  was 
"subject  to  unusual  strain  or  overexertion  not  routine  to  the  type  of  work"  a  claimant 
was  accustonied  to  perfoniiing. 
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Decision  quashed  by  Florida  Supreme  Court  in  McGuire  v.  Publix  Supenrtarkets.  Inc.. 
640  So. 2d  1079  (Fla.  1994),  holding  that  the  certified  question  was  similar  to  the 
question  resolved  in  Zundell  v.  Dade  County  School  Board.  636  So. 2d  8  (Fla. 
1994) (quashing  First  District  Court's  decision  relied  upon  in  McGuire  decision),  and 
remanding  for  reconsideration  in  light  of  Zundell. 

4.  Woodall  V.  Travelers  Indemnity  Co..  695  So.2d  735  (Fla.  1st  DCA  1996),  appeal 
from  final  summary  judgment  declaring  insured's  action  against  insurer  to  recover 
underinsured  motorist  benefits  to  be  barred  bv  statute  of  limitations.  Summar\' 
judgment  upheld  on  appeal  on  the  authoritv  of  Florida  Supreme  Court  precedent  in 
State  Farm  Mutual  Automobile  Insurance  Co.  V.  IGlbreath.  419  So. 2d  632  (Fla. 
I9S2)(holding  that  a  cause  of  action  for  an  uninsured/underinsured  motorist  claim  arises 
on  the  date  of  the  accident  with  the  uninsured/underinsured  motorist).  Unsure  as  to 
whether  the  supreme  court  envisioned  such  a  harsh  result  under  the  facts  of  the  instant 
case,  where  the  plaintiffs  UM  policv  contained  a  no-action/exhaustion  clause  providing 
that  payment  will  be  made  onlv  after  the  limits  of  liability  have  been  used  up  under  all 
applicable  bodily  injury  liability  policies,  and  where  tortfeasor's  insurer  delayed  in 
tendering  payment  until  beyond  the  applicable  statutory  time  limit  under  Kilbreath, 
court  certified  the  following  question  to  the  Supreme  Court:  Whether  the  holding  in 
Kilbreath  applies  when  a  plaintiffs  UM  policy  contains  a  no  action/exhaustion  clause 
providing  that  payment  will  be  made  only  after  the  limits  of  liability  have  been  used  up 
under  all  applicable  bodily  injury  liability  policies. 

Decision  receiuW  qitaslied  bv  Florida  Supreme  Court  in  Woodall  v.  Travelers  Indemnity 
Co..  Case  No.  S9052  (Fla.  Oct.  2,  1997),  rephrasing  certified  question  as  follows: 
Whether  the  holding  in  State  Fairn  Mutual  Automobile  Insurance  Co.  v.  ICilbreath,  419 
So. 2d  632  (Fla.  1982),  still  applies  to  underinsured  motorist  claims.  If  so,  what  is  the 
effea  of  a  no-action/exhaustion  clause  in  a  plaintiffs  Ui\l  policy  providing  that  payment 
will  be  made  only  after  the  limits  of  liability  have  been  used  up  under  all  applicable 
bodily  injury  liability  policies?  First  question  answered  in  the  affirmative;  as  to  the 
second  question.  Supreme  Court  held  that  the  effect  of  the  no-action  and  exhaustion 
clauses  was  to  toll  the  statute  of  limitations  until  the  insured  settled  its  claim  against  the 
tortfeasor's  liability  carrier.  Quashed  and  remanded  for  further  proceedings. 

Hence,  the  First  District  Court,  expressing  reluctance  to  affirm,  but  considering  itself 
bound  by  the  holding  in  Kilbreath,  issued  an  opinion  that  ultimately  required  the 
supren\e  cotirt  to  reconsider  the  ramifications  of  Kilbreath  tuider  a  factual  scenario  where 
the  language  of  the  insured's  policv  called  for  a  different  and  more  equitable  result  than 
that  of  a  statute  of  limitations  bar  to  the  insured's  claim. 
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5.  Bush  Leasing.  Inc.  v.  Gallo.  634  So.2d  737  (Fla.  1st  DCA  1994).  In  suit  brought 
bv  automobile  injury  victim  against  putative  lessor  of  tort-feasor's  automobile.  Circuit 
Court  entered  judgment  for  victim  against  putative  lessor  under  dangerous 
instrumentality  doctrine,  awarded  prejudgment  interest  from  date  that  parties  entered 
into  stipulation  as  to  amount  of  damages,  and  denied  victim's  claim  to  attorney  fees. 
On  appeal.  District  Court:  ( 1 )  affirmed  the  judgment  in  fa\or  of  the  victim;  (2)  affinned 
the  denial  attorney  fees;  (3)  reversed  the  award  of  prejudgment  interest. 

6.  McGum  V.  Scott.  626  So.2d  321  (Fla.  1st  DCA  1993).  Circuit  Court  entered 
final  judgment  awarding  appellee  $92,34 1 .99  as  his  share  of  the  profits  earned  by  a  trust 
in  which  appellant  and  appellee  owned  an  interest.  On  appeal.  District  Court  affinned 
the  final  judgment  but  reversed  award  of  prejudgment  interest. 

7.  Thompson  v.  PublLx  Supermarkets.  Inc..  615  So.2d  796  (Fla.  1st  DCA  1993).  In 
negligence  action.  Circuit  Court  denied  plaintiff's  motion  for  rehearing  requesting  that 
she  be  permitted  to  amend  a  dismissed  count  of  her  complaint.  On  appeal.  District  Court 
reversed  and  remanded  with  directions  that  plaintiff  be  permitted  to  amend  the  complaint. 

8.  Entropic  Landscapes.  Inc.  V.  Broun.  615  So.2d  799  (Fla.  1st  DCA  1993).  In 
action  brought  bv  landscape  contractor  to  recover  pavnient  for  services.  Circuit  Court 
found  contractor  to  be  prevailing  partv  but  denied  its  request  for  attomev  fees.  On 
appeal.  District  Court  reversed  and  remanded  with  directions  that  trial  court  award 
contractor  a  reasonable  fee  as  the  prevailing  partv  pursuant  to  the  parties'  contract. 

9.  VVTiigham  v.  Shands  Teaching  Hospital  and  Clinics.  Inc..  613  So. 2d  1  10  (Fla.  1st 
DCA  1993).  Circiit  Court  dismissed  suit,  brought  bv  personal  representatives  of  estate 
of  patient  who  received  AlDS-tainted  blood  against  hospital  blood  bank,  as  barred  by 
medical  malpractice  statute  of  repose.  On  appeal.  District  Court  affirmed  the  dismissal 
of  the  suit  with  regard  to  the  hospital  but  reversed  the  dismissal  of  the  suit  with  regard 
to  the  blood  bank.  District  Court  also  reversed  order  den\ing  a  discovery  motion  to 
compel  disclosure  of  the  identity  of  the  blood  donor,  and  certified  question  of  great 
public  importance  on  this  issue. 

10.  Witmer  v.  University  of  Florida  Police  Dept..  610  So.2d  87  (Fla.  1st  DCA  1992). 
Circuit  Court  dismissed  with  prejudice  a  Title  42  U.S.C.  §  1 983  action  against  university 
police  department  and  several  of  its  officers.  On  appeal,  District  Court  affirmed  the 
dismissal  as  against  the  state  and  its  officers  in  their  official  capacity,  but  reversed  the 
dismissal  as  against  the  defendant  police  officers  in  their  individual  capacities. 
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11.  McKinney-Green.  Inc.  v.  Davis.  606  So.2d  393  (Fla.  1st  DCA  1992).  Co-ovvner 
of  corporate  developer  brought  suit  against  mortgage  broker  for  breach  of  oral  agreement 
to  malce  construction  loan  and  for  tortious  interference  with  contract  between  co-owners 
to  develop  property.  Circuit  Court  denied  mortgage  broker's  motions  to  dismiss  and 
awarded  compensatory  damages  following  non-jury  trial.  On  appeal.  District  Court  (2- 1 
with  dissenting  opinion)  reversed  denial  of  motion  to  dismiss  as  to  both  counts. 

12.  Gordon  v.  Omni  Equities.  Inc..  605  So.2d  538  (Fla.  1st  DCA  1992).  Circuit 
Court  entered  partial  final  judgment  against  defendants  in  action  brought  by  investors 
alleging  that  defendants  induced  them  to  purchase  units  in  limited  partnership  through 
use  of  false  offering  memorandum  and  to  purchase  stock  in  corporation  as  result  of 
fraudulent  statements.  District  Court  reversed  and  remanded.  On  remand.  Circuit 
Court  entered  partial  final  judgment  on  partnership  claim  as  result  of  default  against 
defendants,  but  denied  award  of  treble  damages  to  investors.  On  appeal  filed  by  both 
parties.  District  Court  held  that  complaint  alleged  grounds  for  civil  theft,  affirmed  the 
final  judgment  and  reversed  the  denial  of  an  award  for  treble  damages. 

13.  Travelers  Insurance  Co.  V.  Emeiy.  579  So.2d  798  (Fla.  1st  DCA  1  991 ).  Circuit 
Court  entered  order  denying  as  premature  insurance  company's  declaratory  judgment 
action  seeldng  determination  of  whether  the  business  pursuits  e.xclusion  of  its  policy 
applied  to  a  claim  against  the  insured.  On  appeal.  District  Court,  finding  that  petition 
was  not  premature,  reversed  and  remanded' for  further  proceedings  to  determine  the 
existence  or  non-existence  of  coverage  and  of  insurer's  duty  to  defend  insured. 

14.  Gardner  v.  Edelstein.  561  So.2d  327  (Fla.  1st  DCA  1990).  Circuit  Judge  denied 
action  by  fomier  wife  to  modify  final  dissolution  judgment  seeldng  to  increase  alimony, 
but  awarded  former  wife  attorney  fees  and  costs.  On  appeal  bv  both  parties.  District 
Court  reversed  for  reconsideration  the  denial  of  the  request  for  modification,  with 
directions  to  review  the  rehabilitative  alimonv  plan  and  determine  whether  such  plan 
should  be  extended,  modified,  terminated,  or  converted  to  permanent  alimony.  District 
Court  also  reversed  the  order  awarding  fees  and  costs. 

15.  Spurlock  V.  Spurlock.  552  So.2d  326  (Fla.  1st  DCA  19S9).  Ciraiit  Court  entered 
order  on  former  wife's  petition  for  modification  of  child  support,  directing  that  child 
support  continue  for  parties'  eldest  child  beyond  his  1 8th  birthday  if  he  is  still  attending 
high  school,  in  which  event  the  support  shall  continue  until  the  child  graduates  from 
high  school  or  drops  out  of  high  school,  and  directing  husband  to  pay  wife's  attorney 
fees.  On  appeal.  District  Court  affirmed  award  of  attorney  fees  but  reversed  order  of 
modification  insofar  as  it  directed  that  child  support  continue  after  child's  1  8th  birthday 
solely  on  basis  of  his  being  in  high  school,  without  separate  finding  of  dependency'. 
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16.  Tomlinson  v.  Tomlinson.  536  So.2d  296  (Fla.  1st  DCA  1988).  Circuit  Court 
entered  final  judgment  of  dissolution  of  marriage.  On  appeal,  District  Court  affirmed 
adjudication  of  dissolution  but  reversed  for  specific  findings  of  fact  to  support  certain 
rulings  with  respect  to  marital  property  and  support. 

17.  Heslar  v.  State.  508  So.2d  527  (Fla.  1st  DCA  1987).  District  Court  reversed  that 
portion  of  final  judgment  and  sentence  directing  appellant  to  make  restitution; 
remainder  of  judgment  and  sentence  affirmed. 

18.  Marty  v.  Gresh.  501  So.2d  87  (Fla.  1st  DCA  1987).  Possessory  co-owner  of 
condominium  (appellee)  filed  suit  alleging  malicious  prosecution  and  abuse  of  process 
arising  out  of  non-possessorv  co-owner's  (appellant)  tenant  eviction  action.  Circuit 
Court  entered  orders  consistent  with  jurv's  finding  that  appellant  was  not  guilty  of 
malicious  prosecution  but  guiltv  of  abuse  of  process.  On  appeal.  District  Court  reversed 
on  a  holding  that  lower  court  erred  in  not  granting  appellant's  motion  for  directed 
verdict  on  appellee's  abuse  of  process  claim. 

19.  Law  Offices  of  Harold  Silver.  P.A.  v.  Farmers  Bank  &.Tmst  Co.  of  Kentucky.  498 
So. 2d  984  (Fla.  1st  DCA  1986).  Judgment  creditor  brought  action  for  malicious 
prosecution  against  bank  which  intervened  in  execution  against  judgment  debtor. 
Circuit  Court  granted  summary  judgment  in  favor  of  bank  on  a  finding  that  the  claim 
was  barred  by  the  doctrine  of  res  judicata.  On  appeal.  District  Court  reversed  the 
summary  judgment  and  remanded  for  further  proceedings  on  a  holding  that  judgment 
creditor's  prior  recovery  of  statutory  penalty  for  uTongful  third-party  intervention  in 
execution  proceeding  did  not  preclude  subsequent  action  for  malicious  prosecution, 
either  on  ground  that  statute  provided  exclusive  remedy  or  on  ground  of  res  judicata. 

20.  C.T.  V.  State.  481  So. 2d  9  (Fla.  1st  DCA  1985).  Circuit  Court  entered  order 
continuing  community  control,  finding  juvenile  in  violation  of  previously  imposed 
community  control  for  committing  offense  of  opposing  a  law  enforcement  officer  without 
violence.  On  appeal,  Distria  Court  reversed,  finding  that  juvenile  could  not  be  found  to 
have  committed  offense  of  opposing  law  enforcement  officer  inasmuch  as  he  corrected 
and  recanted  false  information  he  initially  gave  officer  and  thus  did  not  interfere  with 
the  officer's  performance  of  his  duties. 

21.  In  the  Interest  of  E.T.W..  478  So.2d  114  (Fla.  1st  DCA  1985).  District  Court 
reversed  final  judgment  and  remanded  cause  for  further  proceedings  in  accordance  with 
holding  in  In  the  Interest  of  S.I.T..  475  So.2d  95  I  (Fla.  1st  DCA  1985). 
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Gilchrist  County 

22.  Lucas  V.  State.  630  So.  2d  597  (Fla.  1st  DCA  1993),  reversing  conviction  for 
attempted  second-degree  murder,  where  the  trial  court  failed  to  refer  to  and  explain 
justifiable  and  excusable  homicide  in  the  jury  instruction  on  attempted  manslaughter. 
Although  the  defendant  did  not  request  such  instruaion  and  did  not  object  to  its 
omission,  the  District  Court  held  that  it  was  fundamental  error  not  to  give  the 
instruction.  Question  certified  to  Florida  Supreme  Court,  which  affirmed  district  court's 
holding.   State  v.  Lucas.  645  So.  2d  425  (Fla.  1994). 

23.  Florida  West  Coast  R.R.  v.  Maxwell.  601  So.  2d  298  (Fla.  1st  DCA  1992,  an 
appeal  from  a  nonfinal  order  denving  a  motion  to  set  aside  a  clerk's  default  upon  a 
finding  that  appellant/defendant  had  failed  to  show  excusable  neglect.  District  Court 
reversed  and  remanded  with  instructions  to  vacate  default,  where  affidavit  accompanying 
motion  stated  that  the  secretary  of  defendant's  president  failed  to  forward  papers  to 
corporate  counsel  as  instruaed,  and  president  did  not  confirm  receipt  of  papers  because 
of  wife's  illness. 

Baker  County 

24.  Love  V.  State.  625  So.  2d  1328  (Fla.  1st  DCA  1993),  appellant  appealed  the 
denial  of  his  motion  for  post-conviction  relief,  which  alleged  that  he  was  denied  a  direct 
appeal  because  his  counsel  failed  to  file  a  notice  of  appeal.  The  trial  court  denied  the 
motion  for  post-conviction  relief,  pursuant  to  rule  3.850,  Florida  Rules  of  Criminal 
Procedure,  since  it  was  filed  more  than  two  vears  after  the  judgment  and  sentence 
became  final.  Subsequent  to  the  trial  court's  denial,  this  court  issued  its  opinion  in 
Woolbright  V.  State,  606  So.  2d  379  (Fla.  1st  DCA  1992)  ailing  that  the  two  year 
limitations  period  of  rule  3.850  is  not  applicable  where  a  defendant's  right  to  appeal  is 
fnjstrated  bv  trial  counsel's  conduct,  and  the  motion  pertains  to  conduct  occurring  prior 
to  the  Supreme  court's  decision  in  State  v.  District  Court  of  Appeal.  First  District.  569 
So.  2d  439  (Fla.  1990).  See  Love  v.  State,  623  So.  2d  1221  (Fla.  1st  DCA  1993). 

25.  lackson  v.  State.  622  So.  2d  1 82  (Fla.  1st  DCA  1993).  reversing  conviction  for 
second-degree  murder,  where  trial  court  had  denied  a  requested  an  instruction  on  third- 
degree  felonv  murder.  District  Court  concluded  that  appellant  was  entitled  to  jurv 
instruction  on  third-degree  felonv  murder  (a  permissible  lesser  included  offense  of  the 
offense  charged,  first-degree  murder),  where  appellant  testified  that  he  had  fired  one  shot 
to  scare  the  \ictim  and  acddentallv  fired  the  shot  that  killed  the  victim,  which  evidence 
would  support  a  conviction  of  third-degree  murder  premised  on  aggravated  assault. 
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26.  Great  Southern  Peterbilt.  Inc.  v.  Geiger.  616  So.  2d  1  127  (Fla.  1st  DCA  1993). 
reversing  final  judgment  awarding  damages  in  negligence  action  in  favor  of  appellee,  and 
remanding  for  entry  of  judgment  in  favor  of  appellant.  District  Court  concluded  that 
evidence  that  the  truck's  owner  (appellee)  had  discovered  that  the  truck's  running  lights 
were  not  working  properly  and  that  its  ignition  switch  was  loose  when  he  picked  up  the 
truclc  from  appellant  following  repairs,  and  that  the  fire  started  in  the  truck's  dashboard 
the  same  day  was  insufficient  to  establish  that  appellant  was  negligent  or  that  such 
negligence  caused  appellee's  damage. 

27.  Altman  v.  Champion  International  Corp..  61  1  So.  2d  8  (Fla.  1st  DCA  1992). 
reversing  final  order  granting  summarv  judgment  and  rejecting  appellants'  affirmative 
defense  of  adverse  possession  in  appellee's  action  to  quiet  title  and  to  recover  possession 
of  real  property.  District  Court  remanded  for  a  new  trial,  finding  that  a  material  issue 
existed  as  to  whether  the  alleged  adverse  possessors  without  color  of  title  had  cultivated 
the  land  for  a  7-vear  period  prior  to  1 939. 

Levy  County 

28.  Rollinsv.  Odom.519So.  2d  652  (Fla.  1st  DCA  1988),  reversing  amended  final 
judgments  of  foreclosure  and  remanding  with  directions  to  enter  an  order  of  forfeiture 
of  all  principal  and  interest  due  under  the  combined  transactions.  Although  the  trial 
court  had  found  that  the  loan  transaaions  were  civilly  usurious,  the  District  Court  found 
that  the  taint  of  crimiual  usury  created  bv  the  original  mortgage  loan  transaction 
(accelerating  the  interest  rate)  flowed  through  and  became  part  of  the  mortgage 
modification  agreements,  where  the  usurious  interest  rate  was  not  abandoned  when  the 
mortgage  debt  was  restmctured. 

29.  Pardue  v.  Pardue.  518  So.  2d  954  (Fla.  1st  DCA  1988),  reversing  those  portions 
of  final  judgment  of  dissolution  of  marriage  relating  to  the  distribution  of  marital  assets, 
alimony,  and  child  custodv,  and  ren\anding  for  further  proceedings. 
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(3)  Citations  for  significant  opinions  on  federal  or  state  constitutional 
issues,  together  with  the  citation  to  appellate  court  rulings  on  such 
opinions. 

1 .  State  V.  Bald\vin.  686  So.2d  682  (Fla.  1  st  DCA  1 996) 

2.  State  V.  Foster.  674  So.2d  747  (Fla.  1st  DCA),  appeal  dismissed.  677  So. 
2d  840  (Fla.  1996) 

3.  Tones  v.  State.  640  So.2d  1 161  (Fla.  1st  DCA  1994) 

4.  Givens  v.  State.  619  So.2d  500  (Fla.  1st  DCA  1993) 

5.  Carter  v.  State.  697  So.2d  529  (Fla.  1st  DCA  1997) 

6.  Roberts  v.  State.  655  So.2d  184  (Fla.  1st  DCA  1995).  quashed  677  So.  2d 
264  (Fla.  1996) 

7.  Florida  Pharmacy  Association.  Inc.  v.  Lindner.  645  So. 2d  1030  (Fla.  1st 
DCA  1994). 

8.  Montgomery  v.  State.  22  Fla.  Law  Weeldv  D1406  (Fla.  1st  DCA  June  4, 
1997) 

16.  Public  Office:  State  (chronologically)  any  public  offices  you  have  held, 
other  than  judicial  offices,  including  the  terms  of  service  and  whether  such 
positions  were  elected  or  appointed.  State  (chronologically)  any 
unsuccessful  candidacies  for  elective  public  office. 

State  of  Florida  Career  Service  Commission,  1 976,  appointed  by  the  Governor  of 
the  State  of  Florida 

Santa  Fe  Communitv  College  Board  of  Trustees,  1976-1980,  appointed  by  the 
Governor  of  the  State  of  Florida 
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17.       Legal  Career: 

a.         Describe  chronologically  your  law  practice  and  experience  after 
graduation  from  law  school  including: 

1 .  Whether  you  served  as  clerk  to  a  judge,  and  if  so,  the  name  of 
the  judge,  the  court,  and  the  dates  of  the  period  you  were 

'       ::      clerk; 

No. 

2.  Whether  you  practiced  alone,  and  if  so,  the  addresses  and 
dates; 

Position:         Lawyer 
Address:  1441  NW  6th  street 

■    "  Gainesville,  FL  32601  ;:  - . 

Dates:  June  1  972  -  June  1  973  .■"      -^ 

1  was  a  sole  practitioner. 

Position:         Lawyer 
Address:  Stephan  P.  Miclde,  P.A. 

.   '.  ■'  .  204  West  University  Avenue     .     ,■    - 

Gainesville,  FL  32601 
Dates:  1976-1979 

1  was  a  sole  practitioner.  :,        •;  ■■ 

!.  i  3.         The   dates,   names  and  addresses  of  law  firms  or  offices, 

companies  or  governmental  agencies  with  which  you  have 
been  connected,  and  the  nature  of  your  connection  with  each; 

Position:         Associate 
Fimi:  Law  Firm  of  W.  George  Allen 

.   ..  ':■'.  Address:         305  S.  Andrews  Avenue,  Suite  701 

Ft.  Lauderdale,  FL  33302-4738 
Dates:  January  1971  to  September  1971 
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Position:        Adjunct  Professor 
Agency:  University  of  Florida 

Address:         College  of  Law 

Gainesville,  FL  326 11-2038 
Dates:  1971  to  Present 

Position:         Lawyer- Partner 
Firm:  Miclde,  Harris  &.  Green,  P.A. 

Address:  1 44 1  NW'  6th  Street 

Gainesville.  FL  32601 
Dates:  1973-1974 

Position:         Lawyer-Partner 

Firm:  Miclde,  Harris,  Green  &.  Woolfork.  P.A. 

Address:  1 44 1  NTVV  6th  Street 

Gainesville,  FL  32601 
Dates:  1974-1976 

(Originally,  the  firms  was  comprised  of  Stephan  P.  Miclde,  Bennie 
R.  S.  Harris  and  Aaron  A.  Green.  Robert  Woolfork  joined  the  firm 
in  1974.) 

Position:        Adjunct  Professor 

Agency:  Florida  State  University 

Address:         College  of  Law  , 

Tallahassee,  FL  32306-1034 
Dates:  1 993  to  Present 

What  has  been  the  general  character  of  your  law  practice, 
dividing  it  into  periods  with  dates  if  its  character  has  changed 
over  the  years. 

The  general  character  of  my  practice  was  primarily  personal  injury 
law,  criminal  law  and  property  law.  1  also  handled  domestic 
relations,  probate  and  summary  claims  matters. 

Describe  your  typical  former  clients,  and  mention  the  areas,  if 
any,  in  which  you  have  specialized. 

My  former  clients  were  individual  citizens  from  all  walks  of  life.  1 
was  a  general  practitioner. 
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c.  1 .         Did  you  appear  in  court  frequently,  occasionally,  or  not  at  all? 

If  the  frequency  of  your  appearances  in  court  varied,  describe 
each  such  variance,  giving  dates.  .  .    ^ 

From  1971  to  1979.  1  appeared  in  court  regularly  for  individual 
clients  on  all  types  of  cases. 

2.  What  percentage  of  these  appearances  was  in: 

(a)  federal  courts;    -     1% 

(b)  state  courts  of  record;     -    92% 

(c)  other  courts.    -    7% 

3.  What  percentage  of  your  litigation  was: 

(a)  civil;    -    80% 

(b)  criminal.     -     20% 

4.  State  the  number  of  cases  in  courts  of  record  you  tried  to 
verdict  or  judgment  (rather  than  settled),  indicating  whether 
you  were  sole  counsel,  chief  counsel,  or  associated  counsel. 

As  sole/chief  counsel,  approximately  125  cases. 
As  associate  counsel,  approximately  10  cases. 

5.  What  percentage  of  these  trials  was: 

(a)  jury;     -     20%  .    :. 

(b)  non-jury.     -    S0% 

Litigation:  Describe  the  ten  most  significant  litigated  matters  which  you 
personally  handled.  Give  the  citations,  if  the  cases  were  reported,  and  the 
docket  number  and  date  if  unreported.  Give  a  capsule  summary  of  the 
substance  of  each  case.  Identify  the  party  or  parties  whom  you 
represented;  describe  in  detail  the  nature  of  your  participation  in  the 
litigation  and  the  final  disposition  of  the  case.  Also  state  as  to  each  case: 

(a)  the  date  of  representation; 

(b)  the  name  of  the  court  and  the  name  of  the  judge  or  judges  before 
whom  the  case  was  litigated;  and 

(c)  The  individual  name,  addresses,  and  telephone  numbers  of  co- 
counsel  and  of  principal  counsel  for  each  of  the  other  parties. 
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During  my  eight  years  as  a  trial  lawyer,  I  represented  clients  in  numerous  cases. 
I  prepared  wills,  drafted  contracts,  handled  probate  cases,  property  matters, 
workers  compensation  cases,  landlord  tenant  matters,  divorce  cases,  personal 
injury  cases,  and  criminal  defense  matters.  I  had  a  general  practice  and 
represented  individuals  from  all  wall<^  of  life.  I  probably  represented  several 
hundred  clients  when  I  was  in  private  practice. 

Due  to  the  fact  that  I  have  been  a  judge  for  the  past  eighteen  years,  I  cannot 
recollect  ten  cases  that  represents  significant  litigation.  However,  I  was  able  to 
locate  several  miscellaneous  files.  They  are  as  follows: 

1.  In  1974,  I  was  appointed  Special  Assistant  Public  Defender  by  the 
Honorable  Benjamin  M.  Tench,  Circuit  Judge,  Eighth  Judicial  Circuit,  Alachua 
County  (Home  Address:  321  NW'  23rd  Street,  Gainesville,  FL  32601;  Phone: 
(904)  372-8585)  to  represent  a  defendant  by  the  name  of  John  Williams,  who 
had  been  convicted  of  the  crime  of  brealdng  and  entering  with  the  intent  to 
commit  a  felony  and  grand  larceny.  Apparently,  the  Public  Defender  had  not 
pursued  an  appeal.  This  young  man  had  filed  a  petition  to  have  a  lawyer  handle 
the  appeal  and  I  was  appointed  Special  Assistant  Public  Defender.  I  prepared  the 
briefs  and  orally  argued  this  case  in  front  of  the  District  Court  of  Appeal  for  the 
First  District.  A  decisions  was  rendered  and  cited  as  Williams  v.  State.  30S  So. 
2d  595,  in  February  1975.  This  case  is  significant  because  there  was  confusion 
in  the  law  of  Florida  as  to  when  fingerprint  evidence  could  be  admissible. 
Fingerprints  found  in  public  places  were  treated  differently  from  those  found  in 
private  places.  This  case  abolished  that  distinction. 

2.  State  V.  lerry  Rutherford.  I  was  appointed  as  a  Special  Assistant  Public 
Defender  to  represent  this  defendant  on  the  charge  of  credit  card  fraud.  I  took 
depositions,  interviewed  witnesses  and  employed  an  expert  witness  to  do 
handwriting  analysis.  The  case  ended  in  a  plea  bargain.  The  defendant  entered 
a  nolo  contendere  plea  and  was  essentially  sentenced  to  time  he  had  already 
served. 

a.  April  to  August,  1979 

b.  Eighth  Judicial  Circuit  Court,  in  and  for  Alachua  County,  Gainesville, 
Florida,  Judge  Benjamin  Tench. 

c.  The  Assistant  State  Attorney  was  Huntley  Johnson.  He  is  no  longer  with 
the  State  Attorney's  Office,  but  does  have  a  private  practice  in  Gainesville. 
His  ctirrent  address  and  phone  niunber  is  226  SW  2nd  Street,  Gainesville, 
FL  32601;  phone,  9325)  372-6947. 
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3.  Joseph  Johnson  v.  Maguire  Timber  Company.  This  was  a  worker's 
compensation  case.  Mr.  Johnson  was  injured  while  working  harvesting  Timber. 
A  dispute  arose  over  benefits  and  he  employed  me  to  represent  him.  I  interviewed 
witnesses,  did  research  and  prepared  this  case  for  trial.  The  case  was  eventually 
settled  in  September  1979. 

a.  July  1979  to  September  1979 

b.  State  of  Florida,  Division  of  Worker's  Compensation,  District  G,  Judge 
Doris  Householder. 

c.  Bette  T.  Miller,  of  Rogers,  Towers,  Bailey,  Jones  &.  Gay,  1 1 0  West  Forsvth 
Street,  Jacksonville,  PL  32202;  (904)  356-39 11.' 

4.  Leroy  Brown  and  Florida  Investors  Mortgage  Corporation  v.  Smith 
Coleman  and  Bella  Coleman.  This  was  a  Quiet  Title  Suit  handled  jointly  by 
Attorney  James  L.  Pendland,  Jr.  and  myself  on  a  dispute  over  property  rights.  A 
final  judgement  was  obtained  and  the  matter  was  concluded. 

a.  1974-1975 

b.  Judge  R.  A.  Green,  Jr.,  Eighth  Judicial  Circuit  of  Florida  in  and  for  Alachua 
County,  Gainesville,  Florida. 

c.  James  L  Pendland,  Jr.,  1025  North  Main  Street.  High  Springs,  FL,  (352) 
454-3114. 

5.  Clyde  Daniels  v.  John  Reno  and  George  P.  Reno  and  INA.  This  was  a 
personal  injury  case  where  I  represented  the  plaintiff.  She  was  injured  in  an 
automobile  accident  in  1974.  After  investigation  and  research,  extensive 
negotiations  were  conducted  with  the  insurance  companv.  After  not  settling  the 
case,  I  filed  suit.  Discovery  was  conducted  and  I  prepared  the  case  for  trial.  The 
case  was  set  for  trial  November  24,  1975.  The  case  settled  in  October  1975. 

a.  September  1974  to  October  1975 

b.  Eighth  Judicial  Court  in  and  for  Alachua  County,  Gainesville,  Florida; 
Judge  R.A.  Green,  Jr. 

c.  R.  Franldin  Ritch.  141 S  N\\'  8th  Street,  Gainesville,  FL,  (352)  377-2889. 
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6.  Mark  Fletcher  and  Cynthia  Fletcher  v.  Ronald  Kenneth  Williams.  This 
defendant  who  was  sued  for  his  negligence  causing  of  an  automobile  accident. 
He  denied  this  and  I  filed  an  answer  and  counter  claim  alleging  negligence  on  the 
part  of  the  plaintiffs.  Discovery  was  conducted.  The  case  was  set  for  trial.  The 
case  was  settled  through  a  joint  stipulation. 

a.  September  1978  to  August  1979 

b.  Eighth  Judicial  Circuit  Court  in  and  for  AJachua  County,  Gainesville, 
Florida,  Judge  Chester  Chance. 

c.  John  G.  Stinson,  1  South  East  1st  Avenue,  Gainesville.  FL,  (352)  376-5242. 

7.  Starling  Hunt  -  I  represented  Mr.  Hunt  in  his  claim  before  the  Social 
Security  Administration  in  1979.  His  claim  was  for  disability  benefits.  Extensive 
medical  records  were  obtained  to  support  his  claim  and  we  went  to  the  hearing  in 
July  1979. 

a.  1976-1979 

b.  Administrative  Law  Judge  Henry  W.  Sayrs,  Social  Security  Administration, 
Gainesville,  FL 

c.  None 

8.  Dave  lones  v.  Munroe  Memorial  Hospital.  This  was  an  appeal  from  a 
County  court  Judgement  in  which  the  County  court  held  the  husband  liable  for 
a  hospital  bill  incurred  by  the  wife  incident  to  the  birth  of  a  child.  The  wife 
testified  that  the  husband  was  not  the  father  of  the  child.  The  child  was 
conceived  and  bom  while  the  parties  were  separated,  but  not  legally  divorced. 
The  final  Judgement  of  Divorce  found  that  there  were  no  children  bom  of  the 
marriage.  The  Trial  Court  held  that  Dave  Jones  was  liable  for  the  debt  since  he 
was  still  legally  married  to  the  wife  when  the  debt  was  incurred  and  based  on 
Florida  Law  which  states  that  a  husband  has  a  dutv  to  pav  for  reasonable  and 
necessary  expenses  of  the  wife.  The  case  was  upheld  on  appeal  to  the  Circuit 
Court. 

a.  October  1978  to  October  1979 

b.  Judge  Raymond  McN'eal,  Countv  Court  Judge  and  Judge  Wallace  Sturgis, 
Circuit  Court  Judge,  Gainesville,  Florida 

c.  Mary  Steddom  of  ONeill  &.  Steddom.  P.O.  Box  253,  Ocala,  FL  32670, 
(904)  732-7924. 
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9.  Cleveland  Farrow  v.  Elbert  Bass  and  Budget  Rent-A-Car.  This  was  a 
personal  injury  law  suit  in  which  I  represented  the  plaintiff,  Cleveland  Farrow.  He 
was  seriously  injured  and  suffered  permanent  injuries.  He  had  accepted  a 
settlement  and  signed  a  release  prior  to  retaining  me.  I  sued  to  set  aside  the 
release  and  proceeded  with  the  personal  injurv  lawsuit.  The  jury  trial  lasted 
several  days  and  ended  in  a  Final  Judgement  for  the  plaintiff. 

a.  May  1973  to  September  1974 

b.  Judge  John  D.  Crews,  Eighth  Judicial  Circuit  Court  in  and  for  Alachua 
County,  Gainesville,  Florida.   (Judge  Crews  is  now  deceased.) 

c.  Raymond  Erlich,  Esquire,  and  John  c.  Tavlor,  Jr.,  1500  American  Life 
building,  Jaclcsonville,  Florida  32202. 

10.  Sharon  Papalia  v.  Eugene  Mitchell.  I  was  retained  to  represent  this 
defendant  in  a  paternity  suit.  He  denied  paternity.  Blood  test  were  performed 
and  they  were  inconclusive.  Discovery  was  conduaed.  Trial  was  held  and  the 
defendant  was  found  to  be  the  father  and  was  ordered  to  pay  child  support. 

a.  July  197S  to  September  1979 

b.  J.  Emory  Cross,  Acting  Circuit  Judge,  Eighth  Judicial  circuit  in  and  for 
Alachua  County,  Gainesville,  Florida. 

c.  Marilyn  F.  Wolf  (now  Marilvn  Peterson  and  in  private  practice),  5000 
NW  27th  Court.  Suite  C,  Gainesville,  FL,  (352)  373-1776. 
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Listed  below  are  the  names,  addresses,  and  phone  numbers  of  persons  within  the 
legal  community  who  have  had  contact  with  me  as  a  judge. 


George  F.  Schaefer,  P.A. 
The  Liberty  House 
1005  SW  2nd  Avenue 
Gainesville,  Florida  32601-61  16 
(352)338-1111 

Paul  Donnelly 
Donnelly  &  Gross,  P.A. 
Post  Office  Box  1 308 
Gainesville,  FL  32602-1308 
(352)374-4001 


Robert  A.  Rush 

Law  Offices 

726  Northeast  First  Street 

Gainesville,  Florida  32601 

(352)373-7566 

Brent  G.  Siegel.  P.A. 
4046  Newberry  Road 
Post  Office  Box  90028 
Gainesville,  Florida  32607 
(352)375-7700 


Jack  M.  Ross,  PA. 

204  W.  University  Ave.,  Suite  4 

Gainesville.  Florida  32602-1  168 

(352)375-1000 

Michael  R.  Buchanan 
DeThomasis  &.  Buchanan,  P.A. 
1 800  North  Main  Street 
Post  Office  Box  1029 
Gainesville,  Florida  32602 
(352)378-1107 

Robert  S.  Griscti 
Attorney  and  Counselor  at  Law 
204  W.  University  Ave.,  Suite  6 
Post  Office  Box  508 
Gainesville,  Florida  32602 
(352)  374-4460 


Marilyn  W.  Peterson,  Esq. 
Attorney  &.  Family  Law  Mediator 
5000  Northwest  27th  Court,  Suite  C 
Gainesville,  Florida  32606 
(352)  376-5242 

Richard  M.  Knellinger 

President 

Eighth  Judicial  Circuit  Bar  Association 

2815  Northwest  13th  Street,  Suite  305 

Gainesville,  Florida  32609-2889 

(352)  373-3334 

Phil  C.  Beverly,  Jr. 
Attorney  at  Law 
9 1 2  Northeast  Second  Street 
Gainesville,  Florida  32601 
(352)  371-0858 


E.A.W.  "Pan"  Zettler 
I  1  Southwest  First  Street 
Post  Office  Box  457 
Williston.  Florida  32696 
(352)  528-2225 


Thomas  V\'.  Kurrus 
Attorney  &.  Counselor  at  Law 
204  W.  University  Ave.,  Suite  1  1 
Post  Office  Box  838 
Gainesville,  FL  32602 
(325)  377-2332 
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Alan  R.  Parlapiano  Benjamin  L.  Crump,  Esquire 

Fine,  Farkash  &.  Parlapiano,  P.A.  Parks  &  Crump,  P.A. 

622  Northeast  First  Street  52 1  East  Tennessee  Street,  Suite  B 

Gainesville,  Florida  32601  Tallahassee,  Florida  32308 

(352)  376-6046  (850)  224-6400 

Darvl  D.  Parks,  Esquire  Mark  A.  Avera 

Parks  &.  Crump,  P.A.  305  SE  Second  Avenue 

52 1  E.  Tennessee  Street.  Suite  B  P.O.  Box  25 19 

Tallahassee,  Florida  32308  Gainesville,  FL  32602-25 1 9 

(850)224-6400  .  (352)372-9999 

Eilon  Krugman-Kadi,  P.A.  .      .^ 

Post  Office  Box  1246 
Gainesville,  Florida  32602 
(352)  376-0006 

19.  Legal  Activities:  Describe  the  most  significant  legal  activities  you  have 
pursued,  including  significant  litigation  which  did  not  progress  to  trial  or 
legal  matters  that  did  not  involve  litigation.  Describe  the  nature  of  your 
participation  in  this  question,  please  omit  any  information  protected  by 
the  attorney-client  privilege  (unless  the  privilege  has  been  waived). 

In  the  early  1970's  as  an  attorney  in  private  practice,  I  was  appointed  as  a 
Special  Public  DeFender  in  several  Federal  cases.  All  oF  the  cases  involved 
my  participation  in  discovery  and  case  preparation.  Each  oF  them  ended  in 
a  plea  bargain. 

I  have  taught  courses  at  the  University  oF  Florida  College  oF  Law  For  the 
past  twenty  years  and  Florida  State  University  College  oF  Law  For  the  past 
Four  years  in  the  areas  oF  Trial  Practice  and  Trial  Advocacy.  In  these 
classes,  I  place  a  lot  oF  emphasis  on  the  Florida  Rules  oF  Evidence  and  point 
out  the  diFFerences  with  the  Federal  Rules. 

Since  1989,  I  have  been  a  guest  instructor  in  the  "College  for  New  Judges"  in 
Florida.  For  four  vears  I  taught  a  course  on  "Civil  Case  Management."  The 
course  involved  subjects  consisting  of  docket  management,  time  standards,  case 
flow  control,  discovery  management,  and  bringing  cases  to  a  timelv  conclusion. 
For  the  past  fours  years,  I  have  taught  "Trial  Skills"  in  this  college.  All  new  judges 
in  the  State  of  Florida  are  required  to  attend  this  college.  Class  size  varies  from 
30  to  SO  new  judges  per  year. 
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I  have  also  been  an  instructor  in  "Managing  Trials"  seminars  conducted  by  the 
Florida  Council  on  Judiciary  Education. 

Since  1995.  I  have  been  a  member  of  the  Florida  Bar's  "Family  Law  Rules 
Committee."  This  committee  has  drafted  and  submitted  to  the  Florida  Supreme 
Court  for  approval  rules  governing  the  handling  of  Family  Law  matters  in  the 
Circuit  Court  of  Florida. 


n.     FINANCIAL  DATA  AND  CONFLICT  OF  INTEREST  (PUBLIC) 


List  sources,  amounts  and  dates  of  all  anticipated  receipts  from  deferred 
income  arrangements,  stock,  options,  uncompleted  contracts  and  other 
future  benefits  which  you  expect  to  derive  from  previous  business 
relationships,  professional  services,  firm  memberships,  former  employers, 
clients,  or  customers.  Please  describe  the  arrangements  you  have  made  to 
be  compensated  in  the  future  for  any  financial  or  business  interest. 

1  am  a  member  of  the  State  of  Florida  retirement  system.  I  have  been  so  for  the 
past  26.5  years.  Upon  achieving  30  years  of  service  or  age  62,  I  will  be  able  to 
receive  100  percent  retirement  benefits.  My  benefits  are  reduced  by  5  percent 
each  vear  1  am  imder  the  age  of  62.  Upon  leaving  the  Florida  State  System,  I  will 
be  able  to  draw  reduced  retirement  benefits  based  on  my  age.  I  also  participate 
in  the  State  of  Florida  Deferred  Compensation  Plan.  Upon  leaving  the  State 
System,  1  will  be  able  to  withdraw  from  the  plan.  These  withdrawals  may  be  semi- 
annuallv,  annuallv  or  lump  sum.  I  also  have  the  option  of  leaving  them  with  the 
state  until  age  70. 

Explain  how  you  will  resolve  any  potential  conflict  of  interest,  including 
the  procedure  you  will  follow  in  determining  these  areas  of  concern. 
Identify  the  categories  of  litigation  and  financial  arrangements  that  are 
likely  to  present  potential  conflicts-of-interest  during  your  initial  service  in 
the  position  to  which  you  have  been  nominated. 

If  anv  potential  conflicts-of-interest  arises,  1  will  recuse  myself  I  do  not 
anticipate  anv  potential  conflicts-of-interest  during  my  service.  However,  1  will 
follow  the  code  of  judicial  conduct. 

Do  you  have  any  plans,  commitments,  or  agreements  to  pursue  outside 
employment,  with  or  without  compensation,  during  your  service  with  the 
court?   If  so,  explain. 

With  pemiission  from  the  Chief  Judge,  1  plan  to  continue  to  teach  one  course  at 
the  Universitv  of  Florida  College  of  Law  at  night,  as  long  as  it  does  not  conflia 
with  mv  judicial  duties.  Mv  contraa  is  on  a  vear  to  year  basis.  My  current  salary 
for  a  school  vear  is  S2 1 ,000.00.   I  anticipate  it  will  continue  at  that  level. 
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4.  List  sources  and  amounts  of  all  income  received  during  the  calendar  year 
preceding  your  nomination  and  for  the  current  calendar  year,  including  all 
salaries,  fees,  dividends,  interest,  gifts,  rents,  royalties,  patents,  honoraria, 
and  other  items  exceeding  $500  or  more  (if  you  prefer  to  do  so,  copies  of 
the  financial  disclosure  report,  required  by  the  Ethics  in  Government  Act 
of  1978,  may  be  substituted  here.) 

Refer  to  the  Financial  Disclosure  Report. 

5.  Please  complete  the  attached  financial  net  worth  statement  in  detail  (Add 
schedules  as  called  for). 

See  attached  Net  Worth  Statement. 

6.  Have  you  ever  held  a  position  or  played  a  role  in  a  political  campaign?  If 
so,  please  identify  the  particulars  of  the  campaign,  including  the  candidate, 
dates  of  the  campaign,  your  title  and  responsibilities. 

No.  '■'•■      "'  ■"  "■    '^■'''^-  ■     ■-    ■  '■  '      ■    •■•'    ■■■  •• 
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FINANCIAL  STATEMENT 
NET  WORTH 


Provide  a  complete,  current,  financial  net  vvortli  statement  which  itemizes  in  detail  all  assets 
(including  bank  accounts,  real  estate,  securities,  trusts,  investments,  and  other  financial  holdings)  all 
liabilities  (including  debts,  mortgages,  loans,  and  other  financial  obligations)  of  yourself,  your  spouse,  and 
other  immediate  members  of  your  household 


Assets 

Liabilities 

Cash  on  hand  and  in  bank 

S6,()0t),00 

Notes  payable  to  banks-secured 

S3  1,600  00 

U.S.  Government  securities-add 
sciiedule 

SO.OO 

Notes  payable  to  banks- 
unsecured 

SO.OO 

Listed  securities-add  schedule 

SO, 00 

Notes  payable  to  relatives 

SO.OO 

Unlisted  securities-add  schedule 

50.00 

Notes  payable  to  others 

SO.OO 

Accounts  and  notes  receivable: 

SO.OO 

Accounts  and  bills  due 

S8,600.00 

Due  from  relatives  and  friends 

SO.OO 

Unpaid  income  tax 

SO  00 

Due  from  others 

SO.OO 

Other  unpaid  tax  aiid  ii\terest 

SO.OO 

Doubtful 

SO.OO 

Real  estate  mortgages  payable- 
add  schedule 

S2  18,000.00 

Real  estate  owned-add  schedule 

S24l,()0()()0 

Chattel  mortgages  and  other 
liens  payable 

SO.OO 

Real  estate  mortgages  receivable 

Other  debts-itemize: 

SO.OO 

Autos  and  other  personal 
property 

S65.()()0.00 

See  attached  schedule  for 
itemization 

Cash  value-life  insurance 

S45.000()() 

Other  assets-itemize: 

S'369,9()l  {)() 

See  Attached  schedule 

for  iteniization 

Total  Liabilities 

S25S.200.()0 

Net  Worth 

S4(.S,7()I.OO 

Total  Assets 

S72(>,WI.()0 

Total  Liabilities  and  Net  Worth 

S726,'n)I.O() 

CONTINGENT  LL\BILrriLS 

GENERy\L  INEORMATION 

As  endorser,  comaker  or 
guarantor 

SOOO 

Are  any  assets  pledged?   (Add 
schedule.) 

No 

On  leases  or  contracts 

SO.OO 

Are  vou  defendant  in  anv  suits  or 
legal  actions 

No 

Legal  Claims 

SO.OO 

I  lave  you  ever  taken 
bankruplcv.' 

No 

Provision  for  1  edcral  Income  TaA 

SOOO 

Ollu-r  special  ilcbl 

SO  01) 
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FINANCIAL  STATEMENT  -  NET  WORTH  -  SCHEDULE 


Real  Estate  Owned: 

Residence,  Tallahassee,  FL 
Residence,  Gainesville,  FL 
9  Acres  Property,  Camden,  South  Carolina 
Total 


5140,000.00 
9 1 ,000.00 
10.000.00 

$241,000.00 


Other  Assents: 


Smith-Barney  Account 

Templeton  World  Fund  IRA  Account 

Merrill  Lvnch  IRA  Account 

State  of  Florida  Retirement 

Delphi  II  Association 

Security  First  Insurance  (Deferred  Comp.) 

Wife's  Deferred  Comp. 

Merrill  Lvnch 

Beach  Club  (Vacation  Plan) 


Total 


S    59,000.00 

31,758.00 

21,192.00 

2,100.00 

5,000.00 

209,599.00 

37,000.00 

1,752.00 

2.500.00 

$369,901.00 


Real  Estate  Mortgages  Payable: 

First  Union  Bank 
Residence,  Tallahassee,  FL 


5123,000.00 


First  Union  Bank 
Residence,  Gainesville,  FL 

Second  Mortgage: 
First  Union  Bank 
Residence,  Gainesville,  FL 
Total  Mortgages 


44,000.00 
5 1 .000.00 

$218,000.00 
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III.     GENERAL  (PUBLIC) 

An  ethical  consideration  under  Canon  2  of  the  American  Bar  Association's 
Code  of  Professional  Responsibility  calls  for  "every  lawyer,  regardless  of 
professional  prominence  or  professional  workload,  to  find  some  time  to 
participate  in  serving  the  disadvantaged."  Describe  what  you  have  done 
to  fulfill  these  responsibilities,  listing  specific  instances. 

Since  having  been  admitted  to  the  Bar.  I  have  participated  in  a  number  of 
organizations  whose  goal  is  the  assistance  of  the  disadvantaged.  I  was  one  of  the 
original  founders  of  "Storefront  Legal  Aid"  in  the  Eighth  Judicial  Circuit, 
providing  pro  bono  legal  service  to  indigent  clients.  I  served  on  the  Santa  Fe 
Community  College  (SFCC)  Minority  Scholarship  Committee  in  Gainesville 
which  assisted  local  disadvantaged  vouths  to  the  extent  of  providing  scholarships 
at  the  junior  college  level.  I  also  served  on  the  SFCC  Trustee  Board  for  five  years. 
We  set  policy  for  this  community  college.  I  was  a  member  of  the  Board  of 
Directors  of  Florida  Institutional  Legal  Services,  Inc.  in  Gainesville,  which 
provided  legal  services  for  prisoners  in  various  civil  legal  proceedings.  When  I 
served  on  the  Legal  Services  Committee  of  the  Board  of  Governors,  Young 
Lawyers  Section  of  the  Florida  Bar  Association  we  developed  a  plan  for  legal 
services  for  indigents  throughout  the  state  of  Florida.  I  also  served  on  Governor 
Askew's  Task  Force  on  Housing  and  Development,  developing  a  plan  on  housing 
for  low  and  moderate  income  people  in  the  state  of  Florida. 

Since  becoming  a  Judge,  I  have  been  limited  bv  judicial  ethics  in  mv  ability  to 
provide  legal  services  or  legal  advice  to  any  of  the  organizations  or  groups  that  I 
previously  assisted.  However,  I  have  continued  to  be  involved  in  a  number  of 
organizations  whose  purpose  is  the  assistance  of  the  disadvantaged.  I  am 
currently  serving  as  Vice  Chaimian  for  the  Tallahassee  Marine  Institute  (TMI). 
TMI  is  a  facility  that  house  juvenile  offenders  who  have  committed  criminal 
offenses.  I  also  served  on  the  Bethel  Empowemient  Foundation  Board  of 
Directors  which  is  a  non-profit  corporation  whose  goal  is  to  pron\ote  educational, 
recreational,  economic  and  social  opportunities  in  a  blighted  area  of  Tallahassee, 
known  as  "French  Town." 

I  have  also  made  myself  available  to  speak  to  youth  groups  in  an  effort  to 
encourage  them  to  stay  in  school  and  further  to  abide  bv  the  dictates  of  law.  I 
have  spoken  at  a  number  of  inner-city  churches  and  schools  for  the  purpose  of 
pro\ading  encouragement  to  these  vouths  and  to  show  them  that  there  exists  an 
alternative  to  lawlessness. 
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2.  The  American  Bar  Association's  Commentary  to  its  Code  of  Judicial 
Conduct  states  that  it  is  inappropriate  for  a  judge  to  hold  membership  in 
any  organization  that  invidiously  discriminates  on  the  basis  of  race,  sex,  or 
religion.  Do  you  currently  belong,  or  have  you  belonged,  to  any 
organization  which  discriminates-through  either  formal  membership 
requirements  or  the  practical  implementation  of  membership  policies?  If 
so,  list,  with  dates  of  membership.  What  you  have  done  to  try  to  change 
these  policies? 

I  am  not  a  member  nor  have  been  a  member  of  anv  organization  that 
discriminates  on  the  basis  of  race,  se.\,  or  religion. 

3.  Is  there  a  selection  commission  in  your  jurisdiction  to  recommend 
candidates  for  nomination  to  the  federal  courts?  If  so,  did  it  recommend 
your  nomination?  Please  describe  your  experience  in  the  entire  judicial 
selection  process,  from  beginning  to  end  (including  the  circumstances 
which  led  to  your  nomination  and  interviews  in  which  you  participated). 

1  was  recommended  bv  the  Nonhem  District  Federal  Judicial  Nominating 
Commission  of  the  State  of  Florida.  This  Nominating  Commission  was  created 
bv  Senator  Graham  for  the  purpose  of  filling  certain  federal  judicial  and  other 
vacancies  in  the  state.  The  commission  recommended  three  names  for  the  judicial 
vacancy  existing  in  the  Northern  District  of  Florida.  1  was  one  of  the  persons 
recommended.  The  process  was  initiated  with  the  submission  of  an  application 
to  the  statewide  Nominating  Commission.  The  statewide  Nominating 
Commission  consisted  of  39  members  and  a  subcommittee  for  each  judicial 
district.  Consequentlv,  the  rule  required  the  submission  of  39  applications,  one 
to  each  member.  Sixteen  applicants  from  across  the  state  applied.  Using  a 
ranldng  svstem,  the  entire  commission  rated  the  applicants  and  determined  those 
to  be  interviewed  bv  the  Northern  District  Commission.  Seven  were  selected  for 
an  interview.  The  Northern  District  Commission  scheduled  interviews  of 
approximatelv  30  minutes  with  the  selected  applicants.  From  this  group,  three 
persons  were  selected  for  the  judicial  vacancv  and  submitted  to  Senator  Graham. 
The  applicants  named  bv  the  commission  were  interviewed  bv  Senator  Graham 
who  selects  his  recommendation  for  nomination.  1  was  also  interviewed  bv 
Department  of  Justice,  American  Bar  Association,  and  FBI. 
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Has  anyone  involved  in  the  process  of  selecting  you  as  a  judicial  nominee 
discussed  with  you  any  specific  case,  legal  issue  or  question  in  a  manner 
that  could  reasonably  be  interpreted  as  asking  how  you  would  rule  on  such 
case,  issue,  or  question?  If  so,  please  explain  fully. 

No 

Please  discuss  your  views  on  the  following  criticism  involving  "judicial 
activism." 

The  role  of  the  Federal  judiciary  within  the  Federal  government,  and  within 
society  generally,  has  become  the  subject  of  increasing  controversy  in 
recent  years.  It  has  become  the  target  of  both  popular  and  academic 
criticism  that  alleges  that  the  judicial  branch  has  usurped  many  of  the 
prerogatives  of  other  branches  and  levels  of  government. 

Some  of  the  characteristics  of  this  "judicial  activism"  have  been  said  to 
include: 

a.  A  tendency  by  the  judiciary  toward  problem-solution  rather  than 
grievance-resolution ; 

b.  A  tendency  by  the  judiciary  to  employ  the  individual  plaintiff  as  a 
vehicle  for  the  imposition  of  far-reaching  orders  extending  to  broad 
classes  of  individuals; 

c.  A  tendency  by  the  judiciary  to  impose  broad,  affirmative  duties  upon 
governments  and  society; 

d.  A  tendency  by  the  judiciary  toward  loosening  jurisdictional 
requirements  such  as  standing  and  ripeness;  and 

e.  A  tendency  by  the  judiciary  to  impose  itself  upon  other  institutions 
in  the  manner  of  an  administrator  with  continuing  oversight 
responsibilities. 
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There  are  three  coequal  branches  of  government.  The  judiciary  should  presume 
that  laws  passed  bv  Congress  are  constitutional,  unless  and  until  proven 
otherwise.  The  role  of  the  Federal  Judiciary  is  limited  to  the  application  and 
interpretation  of  laws  of  the  United  States  and  the  U.S.  Constitution.  The 
application  and  interpretation  of  said  laws  bv  the  United  States  District  Court  is 
restricted  and  confined  to  precedents  of  the  various  Circuit  Courts  of  Appeal  and 
the  United  States  Supreme  Court.  The  remedy  must  be  specific  and  limited  to 
the  circumstances  or  controversy  presented  to  the  Court.  The  judiciary  should 
recognize  that  Congress  is  the  policv  making  branch  of  government. 
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AO-IO  Iw) 
Rev.  I,V6 


nNANCIAL  DISCLOSURE  REPORT 

Nomination  Report 


Kiport  P^quirtd  by  Ov  Ejhici 
Rtprm  Act  o/;9*9.  Pul>  L  No 
101-194.  NovtmbrrJO.  I99> 
a  use  App   4,  Sec.  lOIIIZ, 


1 .  Penoa  Reponilic         (Last  iwnw.  fnt.  iridAlt  Mticl) 

Mickle,    Stephan   P. 

2.  Cotut  or  Oifuiulioa 

U.S.    Dist. Court/North. Dist.FL 

3.  Date  of  Report 

02/03/1998 

4.  Tide            Mrtcfc  III  judges  IkUcou  active  or 

senior  status:  magtstrate  judges  UidJcaxe 
juU-  or  part-tiiiu) 

U.S.    District   Judge-Nominee 

5.  Report  Txpe  (checli  t>^)                                     1       «•  Reportjat  Pertod 

X     NominsUon.    D...     01/27/1998                  Ol/OJ/1997 

02/03/1998 
Iniuil                 Anmul                 Final 

7.  Chambcn  or  Office  Addreu                                                                            8.  Os  iIm  basis  ot  the  ioromuliaa  coouined  in  this  Report  tad  toy 
301    ML    Kira    Jr     ,     Blvd                                                                 modifcttioiis  penaimiit  themo,  it  is  ta  my  ooiaioo,  a  compyaoce 
^                                                                                        1        with  apiiliciible  laws  ud  refuUtiixis. 

Tallahassee,    FL   32399-1850 

Rrriewiiic  Officer                                                                Date 

IMPORTAiVr  NOTES:   The  utstruclions  accompanying  this  Jorm  must  be  JbUo^>>eJ.    Complete  all  parts. 

cheebng  the  NONE  box  for  each  section  vJtere  you  have  no  reportable  infitrmaMon.   Sign  on  the  last  page.                                                       | 

NAME  OF  ORGANIZATION  /  ENTITY 


I.    POSITIONS      (Kiporting  individual  only:  see  pp.  9-13  of  Instruelionst 

POSITION 

:    NONE   (No  reporubk  positioiu.) 

■  Board  of  Directors  University  of  Florida  Alimni  Association 


Board  of  Directors 


Tallahassee  Marine  Institute 


^  Board  of  Directors 


Bethel  Empcwarment  Foundation 


II.      AGREElVIENTS   IReponmg  individual  only:  see  ppl4-l 7  of  Insi 

DATE 


P.\RTIES  A.ND  TERMS 


NONE    (No  repoitibls  i 

1993 


2C07 


2007 


Teaching  Ccurse-Trial   Advocacy,    Spr.    Semester, 

ur 

State   of   Fl:rida   Retirement    Benefits 

State   of   Flcrida   Deferred   Cor;pensation    Plan 

III.      NON-INVESTME.VT  INCOME        IRepumng  IndUiJual  anj  spouse:  set  pp  mZS  ojlnj:n 

DATE  PARTIES  A.M)  TERMS 

NONE    (No  reportable  non-inveslmem  itwome  ) 

•-  1997/93       UF  Law   School,    Teaching   Salary 


GROSS  INCOME 

(yourt.  not  tpouse'%) 


21,000.00 


Sumner   Semester, 

FSU   Law  School   Teaching   Salary 

S 

4 

500 

00 

Appellate   Judge, 

State   of    Florida   Salary 

$ 

120 

240 

00 

Appellate   Judge, 

State   of   Florida   Salary 

S 

10 

293 

03 
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FINANCIAL  DISCLOSURE  REPORT 


Nanw  ol  Person  Reporting 

Mickle,    Stephan   P. 


Date  of  Rcpott 

02/03/199 


[V.    REIMBURSEMENTS    and    GIFTS    -  transportation,  lodpn*.  food.  <ntertainm<nt. 

Ilneludes  those  to  spouse  anJ  dependent  children:  use  the  parentheticals  '(S)  '  and  *{DC) '  to  indicate  reportable  reimbursements  and  gijts  received  by  spouse 
and  dependent  children,  respectively.   See  pp.  26-29  o/bistruciions.) 


SOURCE 

NONE  (No  such  reportable  reimbursements  crafts) 


DESCRIPTION 


V.    CnHER  GIFTS 

itnctutUs  those  to  spouse  arui  dependent  children,    use  the  parentheticals  '(Si '  and  'IDC) '  to  indicate  other  gijis  received  by  spouse  and  dependent  children, 
respectively.    See  pp.  S0-S3  of  Instructions,  t 

SOURCE  DESCRIPTION  VAl 

X        :    NONE   (No  such  reponabk  jitU) 


VI.    LIABILITIES 

flncUuIes  those  of  spouse  and  dependent  children:   indicate  y^ere  applicable,  person  responsible  for  liabiliry  b\  using  the  parentheacal  'IS)'  fe>r  separate 
liahiUry  of  the  spouse.   '(J  i"  far  joint  liability  of  reporting  individual  and  spouse,  and  'iDCi  'for  Lability  of  a  dependent  child.   See  pp.  3-i-36  of  instructions.) 


CREDITOR 

NONE    (No  reporubU  liablliii 


DESCRIPTION 


VALUE  CODE* 


-  VAL  CODES  J  =  S15.I»")  or  U 

c)=s.<'».c.}i.s: 


K  =  Sl.vO)IS5.).i»0  L  =  S-v.»l  loSI'W.lW)  M  =Sli)O.0OI-S:30.0<)')  N=SiJ0.0Ol-S.'00.0l)O 

PI  -SI.Oi'ii,-i:.|.S.Vi)i;il.i)i'.i)    p:  =  S.v'."   ■>;S:.vl>"').(KO    PJ=S:.vOiW.0')1-S50.0OO.'»)    P4  =  $50.0i)i).i)0I  ormor.- 
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FINANCIAL  DISCLOSURE  REPORT 


Name  of  Person  Reporting 

Mickle,  Stephan  P. 


Date  or  Report 

02/03/199E 


VII.  Page      1  INVESTMENTS  and 

TRUSTS        dcPZ7n 

f,  value,  transactions  (includes  those  of  spous 
t  children.    See  pp.  37-54  of  Instructions,  i 

anJ 

A. 
Description  of  Assets 

Indicate  where  appUcabte.  tnmer  of 

Ihe  asset  by  using  the  parenthetical 

'(J)'  for  Joint  ownership  oj  reporting 

1  Individual  and  spouse.  '(Sf  for  sep- 

'  erate  tnvnership  by  spouse.  'iOCi' 

1  for  tnmership  by  dependent  child. 

Place  '(X)  •  after  each  asset 
exempt  from  prior  disclosure. 

B. 

Income 
during 
reporting 
period 

C. 

Gross  value 

at  end  of 

reporting 

period 

D 

Transactions  during  reporting  period 

(1) 

Ami 

Code 

(A- 

H) 

(2) 
T,pe 
(e.g.. 
dividend. 

interest) 

(1) 

Value 
Code 
(J-P) 

(2) 

Value 
Melhud 
Code 

Type 
(e.g.. 
buy.  kII, 
merger, 
redemp- 
tion) 

ir  nol  exempt  from  Jisclosure 

(2) 
Dale: 
Month- 
Day 

(3) 

Value 
Code 
(J-P) 

(4) 
Gain 
Code 
(A-H) 

(5) 

IJcnlily  of 
buyer/«ller 
(tfpnvaie 
iranucliun) 

NONE  (no  reportable  income.assets.  or 
Innsactions) 

e.y 

9  \ 

T^ 

P- 

r 

1  State   of    Florida   Retirement 

B 

'' 

T 

2  Delphi    II 

None 

J 

T 

3  Capital   City   Bank    -  CD 

R 

J 

T 

•1  T-mpelton    -    IRA 

* 

^ 

T 

Somlth    Bacney  Account 

B 

L 

T 

6  Nuveen-FL   Municipal    Bond 

A 

J 

T 

7  Merrill    Lynch   Utility      Inc. 

* 

K 

T 

I 

9  ML   Retirement    Reserves 

'^ 

J 

T 

i 

9    FrL   Group    Inc. 

A 

J 

^ 

10  Nlch.jlas    Apple.jate 

A 

J 

' 

11  Resolution    Funding  Oirp. 

A 

J 

T 

1 
1 

1 

12  Security   Ist-Deferred   Comp 

L 

M 

T 

i 

13  131    Security   Ist-Def.    Comp 

B 

1^' 

T 

1 

H    Fr-^perty,    Camden,    3C 

^.^ne 

J 

T 

1 

15  Beach   Club-Vacation    Plan 

"■■"' 

J 

T 

1 
i 

1 

i 

1 
i 

I  Inc/Gun  Codes:  A-S 1 .000  or  less 
(Col.  BI.D4)       F-S5a.00l-SI00.00a 


B-SI.Oai-S2.500  C-S2.501-SJ.0O0  D-S5.OOI-SI5.OOa 

C -SI 00.001 -SI. 000.000         lll»SI.OOO.OUl-S5.000.0aO        H2-S5.0O0.00I  orn 


E-Sl  5.001 -S50.000 


I  2  Val  Codes:         i-SI 5.000  or  leu  K-SIS.aOI-S50.000  L«S50.00I-S100.000  M=SiaO.OOI-S250.000  N-S250.OOI-S50O.OOO 

1     (Col.CI.D3)      O«S500.0ai-S1.000.000         Pl-$l.0«fl.00l-S5.0OO.0O0  P2'S5.OOO.0ai-S25.0O0.0OO  P3»$25.00O.001-S5O.000.0OO  P4.S50.000.OOI  ornior. 


3  Vil  .Mlh  Cudoi:  (j-Appnisal 
(Col  C2)  I'-Book  Value 


R  'Cad  (real  cxijic  only) 
V  •OUkt 


•S  As.v.-vsn 
W   Ijlinu 


T'Ca.sh  Marvel 


50-531    98-39 
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nNANCIAL  DISCLOSURE  REPORT 


NiRK  of  Penon  RepocTixij 

Mickle,  Stephan  P. 


Dite  of  Repon 
02/03/1998 


VUI.     ADDITIONAL  INTORMATION  OR  EXPLANATIONS.         (indiciiepwofrcport.) 

NONE    (No  iddiuoruU  infonrution  orcxplanaliofu.) 


SECTION  1:  Name  of  Organization/Entity,  continued  ... 
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I        ;  71  I  '-  '  D«u:  of  Report 

I     Name  of  Penon  Reporting  "  ' 

02/03/1993 


FTNAiNCIAL  DISCLOSURE  REPORT  I  Mickle,  Stephar.  P. ^^ 

>ECTION  HEADING,  (indic.te  p.n  of  cpon.) 
SECTION  1.  POSITIONS  (cont'd.) 

Li.  Position  Name  of  Organization/Entity 

4  Adjunct  Professor  University  of  Florida  College  of  Law 

5  Adjunct  Professor  Florida  State  University  College  of  Law 

6  Board  of  Trustees  University  of  Florida  Law  Center  Association 
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I     Name  of  Person  Reporting 

TNANCIAL  DISCLOSURE  REPORT  j  Mickle,    Stephan   P. 


Dale  of  Report 

02/03/1993 


rx.    CERTinCATION 

In  compliance  with  the  provisions  of  28  U.S.C.  455  and  of  Advisory  Opinion  No.  57  of  the  Advisory  Committee  on 
udicial  Activities,  and  to  the  best  of  my  knowledge  at  the  time  after  reasonable  inquiry,  I  did  not  perform  any  adjudicatory 
unction  in  any  litigation  during  the  period  covered  by  this  report  in  which  I,  my  spouse,  or  my  minor  or  dependent  children 
lad  a  financial  interest,  as  det'med  in  Canon  3C(3)(c),  in  the  outcome  of  such  litigation. 

I  certify  that  all  the  information  given  above  (including  information  pertaining  to  my  spouse  and  minor  or  dependent 
:hildren,  if  any)  is  accurate,  true,  and  complete  to  the  best  of  my  knowledge  and  belief,  and  that  any  information  not  reported 
vas  withheld  because  it  met  applicable  statutory  provisions  permitting  non-disclosure. 

I  further  certify  that  earned  income  from  outside  employment  and  honoraria  and  the  acceptance  of  gifts  which  have  been 
eported  are  in  compliance  with  the  provisions  of  5  U.S.C.  app.  4,  section  501  et.  seq.,  5  U.S.C.  7353  and  Judicial 
Conference  regulations. 


Signature / 


^/n 


Any  individual  who  knowingly  and  wilfully  falsifies  or  fails  to  file  this  repon  may  be  subject  to  civil 
and  criminal  sanctions  (5  U.S.C.  App.  4,  Section  104). 


FILING  LNSTRLCTIONS 

Mail  original  and  three  additional  copies  to: 

Committee  on  Financial  Disclosure 
Administrative  Office  of  the  United  Stales  Courts 
One  Columbus  Circle,  N.E. 
Suite  2-J()l 
\\ashin;;ton,  D.C.  211544 
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Questions  and  Answers 


Responses  to  Questions  Asked  by 

Senator  Stiom  Thurmond. 

Member  of  the  Senate  Judiciary  Cornnuticc 

Submitted  by 
WiUivit  A  Fletcher 

May  5.  1998 


Question  1 : 

You  state  in  a  book  review  of  a  book  by  Chief  Justice  William  Rxihaquist,  see  75  Calif.  L 
Rev   1981  (1987),  that  two  major  Supreme  Court  decisions  on  the  separation  of  powers.  IXS  v 
Chad  ha  and  Bowsher  v.  Svnar  were  "TundamentJiJJy  misguided."  You  stale  thai  the  Couns 
reading  of  the  Constitution  in  those  cases  was  not  "wrong  as  a  textual  matter"  but  that  it  "icari  the 
Consiituiion  in  a  liieralistic  way  to  upset  what  ihu  other  two  branches  bad  decided,  uudci  the 
political  circumstances,  was  the  most  workable  arrangement  "  Why  was  ir  appropriate  for  the 
Court  to  look  beyond  the  text  of  the  Constitution  to  decide  the  issues'' 

Answer  to  Question  1 : 

The  constitutional  tcrts  were  unclear  in  both  Immigration  and  NaturaJization  Service  v 
Chadha  462  US  919  f  1983).  and  Bowsber  v  Svnai.  478  US  385(19X6)    I  agree  with  Justic- 
Whitc.  who  would  hnvc  upheld  the  consrituiioaaliiy  of  the  statute  at  issue  in  Chadha.   He  wrote: 
"The  reality  of  tho  situation  is  that  the  coastitutional  question  posed  today  n  one  ofinuiicnse 
difficulty  over  which  the  Executive  and  Legitlative  branches—as  well  as  scholars  and  judges^avc 
understandably  disagreed.  Tlie  disagreement  stems  from  the  silence  of  the  Constitution  on  the 
precise  question  The  Constifution  docs  not  directly  authorize  or  prohibit  the  legislative  veto  " 
462  US  at  976-76  (White,  J  .  dissenting).   Justice  White  also  could  find  nothing  in  the  text  of  the 
Constitution  that  would  have  rendered  the  Giaham-Rudraan-Hollings  Act  unconstitulionai  in 
Bowsher  v.  Svnar.  He  therefore  objected  to  the  Couns  "vnliin^ncss  to  interpose  its  distressingly 
formalistjc  view  of  separation  of  powers  as  a  bar  to  ilic  attainment  of  governmental  objectives 
ihiough  the  means  chosen  by  the  Congress  and  the  President  in  the  legislative  process  establishtsd 
by  the  Constitution  "  478  U  S  at  758  (White  J.,  dissenting) 

The  decisions  by  the  Court  in  Chadha  and  Bowsher  v  Svnar  were  not  "wrong  as  a  textuaJ 
mutter."  for  the  constitutional  text  did  not  forbid  the  Coun  s  reading  nf  the  Constitution    But 
neither  did  the  constitutional  text  compel  the  Court's  reading.   Where  the  text  of  the  Constitution 
IS  susceptible  to  different  interpretations,  the  Court  should  not  hold  Acts  of  Congress 
unconstitutional.  Judicial  restraint  should  counsel  the  Court  to  stay  its  hand  in  such  cases    To  do 
otherwise  'would  be  to  impose  the  views  of  the  judicial  branch  on  the  legislative  and  executive 
branches  without  proper  justification    Of  course,  if  I  were  con&rmcd  as  a  Judge  on  the  Court  of 
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Appeals,  I  would  follow  scrupulously  the  decisions  of  the  Supreme  Court 

Question  2. 

In  Missouri  v.  Jenlrins.  the  Supreme  Coun  stated  in  dicta  that  it  was  not  a  violation  of  the 
separation  of  powers  for  a  judge  to  order  lepslative  authorities  to  raise  taxes  as  a  remedy  for  a 
Constitutional  violation    Under  your  view  of  tbc  most  appropriate  interpretation  of  the  separation 
of  powers,  do  you  believe  that  this  case  was  correctly  decided? 

Answci  to  Question  ?: 

In  Missouri  V  Jenkins.  495  US  33  (1990).  the  Supreme  Court  uoanirnously  reversed  an 
Older  of  the  District  Court  imposing  an  increase  m  local  property  taxes.  Four  justices  dissented 
from  the  optoioD  of  the  majority,  essentially  on  the  ground  that  the  need  for  taxation-even  in  the 
form  approved  in  dictum  by  the  majority-had  not  been  shown.  I  agree  both  with  tbc  Court's 
unanimous  holdirtg  and  with  the  concern  of  the  dissenters.   A  judicial  order  requiring  local 
auihorities  to  impose  taxation  forces  a  federal  court  out  of  its  normally  appropnate  role,  and  I  am 
Bwarv  of  no  circumstances  in  which  more  conventional,  and  restrained,  judicial  orders  would  not 
suffice  fully  to  cure  any  constirutiona]  violation. 

The  five-justicc  majority  in  Missouri  v.  Jenkins  wrote' 

The  District  Court  believed  that  it  had  no  alternative  to  imposing  a  tax  increase    But  there 
WAS  an  alternative,  the  very  one  outlined  by  the  Court  of  Appeals;  it  could  have  authorized 
oi  rcqutrad  KCMSD  to  levy  property  taxes  at  a  rate  adequate  to  fund  the  desegregation 
remedy  and  could  have  cnjofnod  the  operation  of  state  laws  that  would  have  prevented 
KCMSD  from  exercising  this  power.      The  difference  between  tbe  two  approaches  is  br 
more  than  a  mancr  of  form    Authorizing  and  dircaing  local  government  institutions  to 
devise  and  inxplement  remedies  not  only  protects  the  fiinction  of  those  institutions  but,  to 
the  extent  possible,  also  places  the  responsibility  for  solutions  to  the  problems  of 
segregation  upon  those  who  have  tbentselvcs  created  the  problems. 

49S  US  .  at  SI     The  four  dissenting  justices  pointed  out  that  "[t]hc  power  of  taxation  is  one  that 
the  Federal  ludjciary  does  not  possess  "  49S  US,  at  69  (Kennedy,  J  .  dissenting)    They 
contended  that  the  need  for  taxation  had  not  been  shown: 

Even  when  fared  with  open  de&ancc  of  the  mandate  of  educational  equality,  however,  no 
court  ha^  ever  found  necessary  a  remedy  of  the  scope  presented  here    For  this  reason,  no 
order  of  taxation  has  ever  been  approved.  The  Court  fails  to  provide  any  explanation  why 
this  case  presents  the  need  to  endorse  by  dictum  so  drastic  a  step. 

495  US  .  at  79  (Kennedy.  J.,  dissenting) 
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Question  3 : 


In  a  1991  article  cmitlcd  "An  Apprcciuion  of  Justice  William  Brennan,  '  you  staic  thai 
"MoneU  v  DepartrricTH  of  Social  Services    was  a  notable  triumph  '  What  is  your  opinion  o(  the 
Supreme  Court's  treatment  of  the  Eleventh  Atneodment  and  qualified  inunumty  since  this 
decision? 

Answer  to  Question  3: 

In  MoneU  v.  Depanniem  of  Social  Services,  436  US  658  (1978).  the  Suprone  Coun  hold 
that  42  U.S.C.  §  1983  included  local  governments  within  the  de&niUoa  of  "persons"  covaed  by 
that  statute.   Since  Moff^L  the  Court  has  developed  senaibie,  though  intricate,  bodies  of  law 
under  both  the  Eleventh  Amcndniinit  and  qualified  iitioumity. 

Eleventh  Amendment;  Prior  to  Monell.  the  Supreme  Court  had  held  in  Fitzpatriclc  v 
Biizg.  427  US  445  (1976),  that  Congress  baa  the  power  to  abrogate  the  protection  of  the 
Eleventh  Ameadment  in  statutes  passed  under  the  Fourteenth  Amendment  to  the  Constituuon 
Afier  Monell.  the  question  inevitably  arose  whether  §  1983  was  a  statute  abrogatiog  the  Eirvciiih 
Amendment  under  the  ratioaale  of  Fitzoatnck    In  Qucm  v.  Jordan.  440  US   332  (1979),  the 
Court  held  that  Congress  did  not  clearly  atatc  its  intention  in  §  19K3  to  abrogate  the  Eleventh 
Amendment,  and  that  state  sovereign  immunity  therefore  continued  to  exist  in  §  1983  suits    The 
wisdom  of  Quem  is  particularly  apparent  afler  the  Court's  decision  \n  Maine  v  Thibouto^,  448 
U  S   1  (19R0),  in  which  the  Court  held  that  all  federal  statutes  are  included  within  the  dcfijution  of 
"law"  under  §  1983.  thus  bringing  within  the  scope  of  §  1983  violations  of  any  federal  law    If 
Quern  had  been  otherwise  decided,  state  sovereign  immunity  would  have  been  abrogated  tor  all 
federal  siamtes  within  the  reach  of  the  Fourteenth  Amendment  under  Fitzpatriclc  and  within  the 
reach  of  the  commeice  clause  under  Penni;vlvania  v  Union  Gas.  491  US    1(1989)    (The  Court's 
ovemiling  of  Union  Gas  m  Seminole  Trilyc  of  Flonda  v  Florida  1 16  S.Ct   11 14  (1996),  has.  of 
course,  narrowed  the  potcatial  swixp  of  a  different  decision  in  Quern.) 

Qualified  Immunity.  Local  govcrtuncnts  have  never  been  protected  by  the  Eleventh 
Amendment.   See.  e.E..  Lincoln  Coumvv  Luning.  133  U.S  529(1890).  This  nicaru  that  the 
Court's  holding  in  MoiielL subjected  local  governments  to  damage  suits,  even  while  the  states 
were  protected  from  such  suits  by  the  Eleventh  Amendment    The  Court  has  accordingly 
developed  a  sensible  body  of  judge-made  qualified  immunity  law  protecting  local  governments 
from  damage  judgments  in  certain  circuitutanccs    See,  e.g  .  Owen  v  City  of  Indepeadencc  44  S 
US.  622  (1980);  Oklahoma  City  v  Tuttlc.  471  US  808  (1985);  Pembaur  v.  Citv  of  Cincinnati. 
475  U.S.  469  (1986).  Citv  of  Canton  v  Hasrj^  489  US  378  (1989) 


Question  4. 

In  a  1987  book  review  of  Justice  William  Rehnquist's  book.  How  It  Was  How  It  Is.  you 
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stale  that  "the  single  greatest  weakness  of  the  present  Supreme  Court"  i<:  the  justices'  "lack  of 
practical  political  and  goveramcntaJ  cxpcncnce  "   Do  you  believe  ii  is  appropnate  tor  Supieme 
Court  justices  to  have  extensive  political  cYpeiience  because  you  sec  the  Supreme  Court  ai 
lary.cly  a  political  and  pobcy  makitig  body?  Please  oipiain 

Answer  to  Question  4: 

I  believe  that  it  would  be  useful  for  one  or  more  justices  to  have  had  practical  political  and 
governmental  estpencnce  when  the  Court  decides  separation  of  powers  cases,  for  in  those  cases 
the  practical  realities  of  govenunent  can  lentimarely  shape  the  Coun's  response  when  the  text  of 
the  Constitution  docs  oot  dictate  a  clear  answer.  Except  for  separation  of  powvs  cases,  I  do  not 
bcbcvc  that  piior  political  and  governmental  experience  makes  much  difference  I  emphasize  thai 
my  opinion  is  in  no  way  a  reflection  on  the  individual  justices  My  point  goes  rather  to  the  overall 
composition  and  the  diversity  of  viewpoint  on  the  Supreme  Court. 


Question  5; 

As  you  know,  after  Proposition  209  was  pxsu^  in  California,  a  Federal  judge  cSbctively 
held  It  unconstitutional    Ln  leversing  the  injunction  issued  by  the  District  Court,  the  Ninth  Circuit 
Court  of  Appeals  wrote  and  I  quote.  "A  system  which  permits  one  judge  to  block  with  the  stroke 
of  a  pen  what  4,736.180  state  residents  voted  to  enact  as  law  tests  the  integrity  of  our 
constitutional  democracy  "  Does  it  disrurb  you  that  a  Federal  judge  can  black  the  will  of  the 
poopie  thJR  caiiiJy? 

Answer  to  Oucation  S 

Ever  since  Congress  repealed  the  three-judge  District  Court  statute  in  1 976,  a  suit  seeking 
an  injunction  against  the  enforcement  of  a  state  law  on  the  ground  of  its  unconstitutiooality  under 
federal  law  has  gone  to  a  single  federal  Distria  Judge  for  decision    28  U  S  C  §§  2281-82 
(rcpcalol)    (For  purposes  of  this  discussion,  I  put  to  one  side  the  surviving  remnant  of  the  three- 
judge  court  statute,  28  U.S.C   §  2284.)  Tlie  advantage  of  the  old  three-judge  coun  statute  was 
that  no  injunction  could  issue  unless  at  least  two  of  the  throe  District  Judges  a^txd  to  its 
issuance    The  disadvantage  of  the  statute  was  that  appeal  was  directly  to  the  United  Statei 
Supreme  Court,  bypassing  the  Court  of  Appeals    In  1910.  when  the  statute  was  passed,  the 
additiortal  burden  imposed  on  the  Supreme  Coun  by  these  direct  appeals  was  manageable  because 
ihe  Court's  caseload  was  relatively  bghi    By  the  mid-1970s,  the  Supreme  Court's  caseload  was 
HO  high  that  the  additional  burden  had  become  unmanageable,  and  the  Coun  was  unable  lo  give 
direct  appeals  from  three-judge  couns  the  attoiiion  they  deserved 

If  the  alternative  to  the  present  juri<idicaonal  structure  were  a  return  to  the  three-judge 
coun  structure  that  existed  between  1910  and  1976  I  would  be  concerned  that  the  goals  of  such 
a  change  would  not  be  achieved.  Under  the  present  structure,  any  decision  by  a  single  District 
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Judge  IS  promptly  and  cflfeaively  nrvicwed  by  a  panel  of  the  Coun  of  Appeals    Indeed,  in  the 
Proposition  209  case  Hut  promptii  the  queitjoo.  the  Court  of  AppcaJs  reverecd  Oic  decision  of  the 
Disina  Court  only  three  and  a  half  months  after  the  flling  of  the  Districi  Coun  opinjon    Coalitjpn 
for  EcoDomic  Equity  V  WUioo.  J22  F  3d  692  (9*  Cir  .  April  8.  1997).  reversing  CoaJjDon  fhr 
Economir  Eaultv  v   Wil»op.  94<^  F.Supp    1480  fND  Calif .  December  23.  1996)      If «  D.atnct 
Court  opaating  under  the  old  threes-judge  court  statute  had  enjoined  the  operabon  of  a  siaxe  law. 
it  is  unlikely  that  the  Suprone  Court  could  have  acted  so  quickly. 


Profeuor  Fletcher,  in  a  speech  to  the  San  Diego  Bar  Association  in  1 994,  you  referred  to 
Three  Strikes  criminal  statutes  as  "perfecUy  dreadful  laws  "  Do  you  believe  that  mandatory 
minimum  criminal  sentences  arc  the  wrong  approach  to  fighting  violent  crime  and  other  serious 
crimes,  such  as  drug  distribution?  Please  explain. 

Answer  to  Quesiioa  6 

In  rey  1994  address  to  the  San  Diego  Bnr  Association.  I  argued  against  the  "more 
draconion"  version  of  n  three  strikes  laiv  that  would  have  put  in  prison  for  life  a  person  convicted 
of  a  noD-violent  third  felony.  Many  people,  including  professional  prosecutors,  thought  that  such 
a  version  of  a  three  strikes  law  was  unwise.   As  I  said  in  my  addxeBi.  "I  have  yet  to  talk  to  a 
prosecutor    who  believes  that  the  more  dracnnian  of  the  three  strikes  laws  are  sensible  solutions 
to  the  problem  of  violent  cnmc  to  which  they  are  supposedly  addressed  "  As  it  has  turned  out. 
four  year)  ai\cr  the  Son  Diego  address,  the  three  strikes  law  actually  adopted  in  California  has, 
according  to  most  reports,  worked  relatively  well.  When  a  three  strikes  statute  is  focused  on 
"uielent  crime  and  other  serious  crimes,  such  as  drug  distribution,"  I  do  not  believe  that  it  is  a 
wrong  approach. 


Question  7 

Do  you  believe  that  the  Supreme  Coun  should  reconsider  precedent  and  hold  the  death 
penalty  unconstitutional? 

Aaiwcr  to  Question  7 

No. 


OuesTJon  8 : 

In  February  1997.  the  American  Bar  Association  passed  a  resolution  recommending  a 
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moratorium  on  the  death  penalty  untJ  various  ABA  guidelines  were  adopted    Please  evaluate  the 
resolution  and  explain  whether  you  suppon  this  approach  to  the  death  penalty 

Answer  to  Question  8. 

[  am  not  a  member  of  the  American  Bar  Association  and  took  no  part  in  the  passage  of  the 
resolution    I  do  not  support  this  approat^h  to  the  death  penalty 


Question  9: 

In  a  1991  editorial  in  the  San  Francisco  Chronicle,  you  were  discussing  Judge  Clarence 
Thomas  and  stated,  "And,  of  course,  he  never  talked  dirty  to  Anita  Kill,  either  "  floase  elaborate 
on  what  you  meant  by  that  remark 

Answer  to  Oueation  9: 

In  the  1991  San  Fnuicisco  Chronicle  editorial.  T  discussed  the  natun:  of  the  confirmation 
procens  for  Supreme  Court  justices.   I  pointed  out  that  there  had  been  two  great  waves  of 
ideological  ap(>omtments  to  the  Supreme  Court  in  this  century,  the  first  under  President 
Roosevdt,  and  the  second  under  Presidents  Reagan  and  Bush.  When  President  Roosevelt  made 
his  nominations,  the  Senate  was  controlled  by  hiy  party,  and  his  nominations  were  confirmed 
without  difficulty.  By  contrast,  when  Presidents  Reagan  and  Bush  made  theirs,  the  Senate  was, 
foi  most  of  the  period,  controlled  by  the  opposite  parry    This  produced  bitter  fights  over  the 
nominntions  of  Judge  Bork  and  Justice  Thomas.  ,         ^ 

In  my  view,  one  of  the  responses  to  the  defeat  of  Judge  Bork's  nomination  was  to  seek  to 
nominate  "stealth"  candidates  who  were  presented  as  blank  slates  I  wrote  that  Justice  Thomas 
"backed  away  from  Piis]  record,  pretending  that  he  meant  none  of  what  he  had  written  and  said 
and  that  he  had  never  talked  about  Roe  vs  Wade  with  anyone  And,  of  course,  he  never  talked 
diny  to  Anita  Hill,  either."  The  point  of  the  editorial  was  not  to  criticize  Justice  Thomas,  but 
rather  to  criticize  the  process  that  had  made  it  necessary  for  him,  and  for  Justices  Kennedy  and 
Suuter  before  him.  to  appear  to  be  blank  slates 

I  contended  in  the  editorial  that  the  Senate  had  a  right  to  participate  fiiUy  in  the  process  of 
appointing  Supreme  Court  juatices,  and  a  right  to  "insist  that  nominees  articulate  their 
constitutional  views  as  a  condition  of  confirmation  '  I  concluded  by  saying,  "The  Senate  must 
also  be  prepared  to  persuade  the  public  that  an  insistence  on  full  participation  in  choosing  justices 
IS  not  n  usurpation  of  power,  but  part  of  their  legitimate  role    And,  finally,  it  must  be  willing  to 
evaluate  candidates  responsibly,  without  allowing  the  process  to  degenerate  into  an  exercise  of 
raw  political  power." 


1197 


Responses  to  Questions  Asked  by 

Senator  John  Aihcrotl. 

Member  of  the  Senate  Judiciury  Coimrultec 

Submitted  by 
WUliam  A  Fletcher 

May  5.  199K 

Questions  for  AU  ^^gld'dn'**" 

Question  1 : 

Which  Supreme  Coun  Justice,  past  or  present,  do  you  most  admire,  and  why? 

Answer  to  Ouention  1 . 

1  most  admire  Chief  Justice  John  Marshall   His  opinions  for  the  Coun  fbrm  the 
foundation  of  our  Constitution  and  our  judicial  system    Among  the  most  notable  are  Marburv  v 
Madison.  1  Cranch  (5  U.S.)  137  (1803)(establishmg  judicial  review);  McCuUochv.  Mflivlaod.  4 
Wheat  (17  US  )  316  (1819)(construing  the  enumerated  powers  of  the  national  government  m 
lijjii  of  ihc  "necessary  and  proper"  clause):  Gibbons  v.  Oeden.  9  Wheat.  (22  U  S  )  1 
(182a)( construing  the  intcnrtate  commerce  cIoum:).   Qsbom  v.  Bonk  of  United  Statca.  9  Wheat 
(27  U.S.)  718  (1  K24)(estabitshing  the  outer  boundaries  of  "ariiung  under"  federal  question 
lunsdiaion  under  Article  IB),  and  Sti^wbridgcv  Cmtiss.  3  Cranch  (7  U.S.)  267 
(1806Xestabli9hiog  the  "complete  diversity"  rule  for  diversity  jurisdiction  under  the  preda:essor 
I0  2MUSC  §  1332) 

Question  2: 

What  Judge  or  Justice  has  most  influenced  your  thinking  concerning  the  constitutional 
separation  of  powers,  and  why? 

Answer  to  Question  2: 

Justice  Jackson  has  most  influenced  my  thinking  about  separation  of  powers    His 
concurring  opinion  in  Younastown  Sheet  &  Tube  Co  v  Sawyer  fThe  Steel  Seizure  Case).  343 
US.  579  (19S2Xstriking  down  Preaidem  Truman's  seizure  of  steel  mills  as  a  violation  of 
separation  of  powers),  was  an  eloquent  statement  both  about  separation  of  powers  as  a  nieans  of 
preserving  liberty,  and  about  the  Constitution  as  a  charter  for  a  workable  government    In  Justice 
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Jscksan'3  words.  "While  the  Constitution  dtfiuscs  power  the  better  to  secure  liberty,  it  also 
contemplates  that  practice  will  inte^aie  the  dispersed  powers  into  a  workable  government  "'   J43 
US  at  635    Of  the  modem  justices.  Justice  White  has  been  most  faithful  10  Justice  Jackson's 
view  of  separation  of  powers  and  a  workable  government    In  his  dissents  in  Immigration  and 
Na^iraluation  Service  v.  Chadha.  462  U  S  919  (1983).  and  Bowaher  v  Svmir  478  US   385 
(1986),  Justice  White  relied  heavily  on  Justice  Jackson's  approach  in  arguing  that  the  majority  of 
the  Court  relied  on  ambiguous  text  and  on  a  "distressin^y  formalistic  view  of  separation  of 
powers"  to  invalidate  Acts  of  Congress 


CXiesUon  3:  ..     .ii.'.    A 

What  does  the  discretionary  power  of  the  judiciary  mean  to  you'' 

Answer  to  Oueation  3: 

Judges,  particularly  District  Judges,  have  some  amount  of  discretion    Much  of  that 
discretion  is  procndural  and  is  directed  to  the  manner  in  which  the  Distnct  Judge  runs  the 
courtroom    For  example,  the  Distnct  Judge  has  discretion  in  deciding  whether  to  question 
piospective  jurors  directly;  in  dccidiof;  (within  Umits)  how  much  discovery  to  allow  in  a  civjl 
cases,  or  m  deciding  what  testimony  to  admit  at  tnal    This  kind  of  discretion  is  usefiiMndeed 
ncccssary-for  the  administration  of  justice  and  is  not  particularly  threatening  to  democratic 
values 

Question  4- 

Which  iudge  has  served  as  a  model  for  the  way  you  woiild  conduct  yourself  as  a  Judge. 
mid  why'  - ; 

Answer  to  Oucation  4 . 

I  greatly  admired  Justice  Ginsburg  when  she  was  a  judge  on  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit.   She  was  unfailingly  correct  in  her  behavior  toward  lawyers  who 
appeared  before  her,  showing  at  all  times  a  proper  judicial  temperament    She  paid  careful 
attention  to  procedure  and  was  scrupulous  in  her  treatment  of  precedent. 

Question  S: 

Which  law  review  article  or  book  has  most  influence  your  view  of  the  law? 
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Answer  to  Oueaiion  S 


The  book  that  has  most  influenced  my  thinking  was  written  by  the  Utts  Professor 
Alexander  Biclcel    A.  Bickel,  The  Least  Dangeroyis  Branch  (1962) 


Question  6. 

What  role  do  you  think  legjilativc  history-by  which  I  nicon  the  various  conuruitec  rcpons. 
hearing  transcripts  and  floor  statements-should  play  in  the  interpretation  of  the  text  of  a  statute? 

Answer  to  Oiestion  6: 

Legislaiive  history  is  x  dungerous  pUce  to  seek  the  meaning  of  a  statute.   If  the  text  of  a 
statute  is  clear,  legislative  history  should  have  no  place  in  its  imcrprcution.  If  the  text  is  not 
clear,  legislative  history  may.  in  some  instances,  be  an  appropriate  place  to  seek  assistance  in 
uodci  standing  the  meaning  of  the  statute,  but  it  must  be  used  with  great  caution.   Of  the  various 
lands  of  legislative  history,  committee  reports  arc  generally  the  least  unxehahle,  hearing  transcripts 
and  floor  statements  pose  particular  difliculiies.  because  the  oral  statements  by  uagic  individuais 
■n  those  fcttiiigs  can,  and  oRea  do.  vary  subsiantiolly  from  the  actual  meaning  of  a  bill. 


Additional  Questions  for  Mx.  Fletcher 


Question  I. 

As  a  mle  of  interpretatiorv  when  the  text  of  a  statute  directs  ooc  result,  but  legislative 
history  dearly  indicates  that  the  drafters  of  the  legislative  history  intended  a  different  result,  what 
weight  do  you  think  should  be  given  to  the  legislative  history^ 

Answer  to  Question  1 . 

The  text  of  a  statute  is  clear  if  if  "directs"  one  result  In  that  event,  legislative  history  is 
entirely  irrelevant,  even  if  that  history  clearly  indicates  that  the  drafters  of  the  history  intended  d 
different  result 


Question  2- 

As  a  general  matter,  do  you  feel  most  frderal  statutes  are  written  with  sufficient  clanty  to 
obviate  the  need  to  rely  on  the  legislative  history'' 
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Answer  to  Question  2 

Yes  ■'--      ""  ■;"■.;■  •"-''■'  ' 

Question  3: 

You  have  written  about  the  need  for  the  judicial  branch  to  exercise  substantial  remedial 
discretion  when  the  political  branches  are  in  "chronic  default  "  In  your  judgment,  how  should 
federal  courts  dctcmuoc  >>'tiether  state  and  local  political  branches  arc  in  chronic  default'^ 

Answer  to  Question  3 

In  Swann  v.  Charlotte^  MeckJcnbcre  Board  of  Education-  402  U  S   1.  16(1971).  Chief 
Justice  Burger  wrote  for  the  Coun  that  the  Distna  Coun  has  the  power  to  fashion  an  institutional 
injunction  only  "in  default  by  the  school  authorities  of  their  obligation  to  proffer  acceptable 
icmedies'  (ctnph.  added)    I  have  argued  for  a  higher  standard  than  mere  "default":  "[£]vcn 
where  a  constitutional  violation  haa  been  found,  a  court  cannot  legitimately  resolve  such  a 
problem  unleRs  the  political  bodies  that  ordinarily  should  do  so  are  in  such  seriiyy^  optj  chropic 
dciault  that  there  is  realistically  no  other  choice  "  Fletcher,  "The  Discretionary  Constitution, 
institutional  Remedies  and  Judicial  Legitimacy,"  91  Yale  L.J  635.  695  (1982)(cniph  added)    A 
"senous  and  chronic"  default  exists  only  when  there  is  a  "demonstrated  uawillingness  or 
incapacity  in  the  political  bnd/'  to  formulaic  the  injunction  itself   Id.,  at  694    And  even  where 
ihcic  has  bcoi  such  "senous  and  chrome  dcfauh."  the  court's  intervention  should  be  brief   "[A] 
federal  court  is  not,  and  should  not  pcrmil  itself  the  illusion  that  i(  can  be.  anything  more  than  a 
temporarily  legitimate  substitute  for  a  political  body  that  has  failed  to  serve  its  fiinction."  U..  at 
696 


Question  4: 

Should  federal  courts  apply  any  greater  or  lesser  defeieacc  in  evaluating  challenges  to 
rcfo-enda  or  initiatives,  as  opposed  to  legislative  enactments? 

Answer  to  Question  4: 

No  Any  duly  adopted  law.  whether  enacted  by  the  legislature  or  passed  by  the  voters 
through  referenda  or  initiatives,  is  entitled  to  the  same  presumption  of  constitutionality  and  the 
same  level  of  deference  from  the  judiciary. 
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Question  5 

Do  you  fbd  that  the  curreni  body  of  standtng  1b%¥  as  developed  by  the  Supreme  Court 
provides  clear  diiedion  to  lower  courts  and  sufficient  guidance  to  litigants? 

Answer  to  Question  5: 

No.   I  fed  that  the  pattern  of  actual  decisions  by  the  Supreme  Court  b  standing  cases  is 
both  dear  and  defensible    Bui  the  docihna]  stniaurc  provided  by  the  Court  is  not  as  dear  as  it 
tnigbt  be.  In  my  1988  article  on  standing,  T  suggested  a  clarifying  doctrinal  framework  for 
possible  application  in  fiiiure  cases.  Fletcher,  "The  Structure  of  Standing."  9tl  Yale  L  J.  22 1 
(1988). 


Ouesijpn  6: 

Do  you  feci  that  the  fact  that  a  siaic  law  has  alicady  survived  constitutional  challenge  iu 
the  state  courts  should  aiiect  the  deference  fodcral  courts  owe  to  the  legislation' t>  presumption  of 
constitutionality  in  a  federal  court  challenge  by  different  parties  on  the  same  giound? 

Aarwer  to  Question  6: 

A  final  judgment  of  a  state  court  is  entitled  to  the  same  preclusive  effect  in  a  subsequent 
proceeding  in  federal  court  as  that  judgmeni  would  have  in  the  courts  of  thai  state.   28  U.5  C   § 
1  738    Further,  to  the  extent  that  the  state  court  judgment  establishes  the  maaning  of  the  state  law 
m  question,  thai  decision  is  binding  on  a  federal  court  under  Erie  Rr   Co  v  Tompkins.  304  US 
64  (1938).   If  the  parlies  in  the  later  federal  suit  arc  different  from  those  involved  in  the  first  suit 
in  state  court  (aad  hence  not  bound  by  res  judicau).  and  if  they  seek  to  litigate  the  federal 
constitutionality  (rather  than  the  meaning)  of  the  state  law,  the  federal  court  is  not  bound  by  the 
earlier  adjudication  by  the  state  court.   See,  eg,  Johnson  v.  De  Grandv.  512  U  S  997,  1005-06 
(1994)    The  earlier  decision  of  the  state  court  on  the  issue  of  federal  constitutionality  should  be 
given  the  deference  due  to  any  decision  of  a  coordinate  court  of  competent  jurisdiction;  that  is, 
the  decision  should  be  treated  as  persussivc  rather  than  binding  authority. 
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Responses  to  Questions  Askid  by 

Senator  Jeff  Sessions, 

Member  of  the  Senate  Judicisry  Committee 

Submitted  by 
William  A  Fletcher 

Mays,  1998 


Quqption  1:  ._      ,  .  _    " 

Which  current  US   Supreme  Court  Justice  do  you  admire  most  and  why'' 

Answer  to  Question  1 : 

I  most  admire  Jusrice  Oiiisburg    I  particularly  admire  her  close  attention  to  procedural  and 
juhiidictional  requirements  and  her  careful  treatment  of  precedent. 

Question  2: 

In  your  personal  legaJ  opinion,  what  is  the  greatest  Supreme  Coun  decision  m  the  last 
tlijrtv  years?  What  is  the  worst  Supreme  Court  decision  in  the  last  thirty  years' 

AiHSwcr  to  Question  2 

The  greatest  in  the  last  thirty  years:  Raines  v.  Bvrd.  117  SCi.  2312  (1997),  which  I  view 
as  efTcaively  overruling  in  whole  or  in  part  the  Supreme  Court's  grant  of  congressional  standing 
in  Buckley  v  Valeo. 

The  worst  in  the  last  thirty  years:  Buckley  v  Valco.  424  US   1(1 976).  granting 
congrEssional  standing  to  seek,  in  eSect,  an  advisory  opinion  on  the  constitutionality  of  the 
FedcfBl  Election  Campaign  Act    (1  do  not  bring  within  the  scope  of  this  criticism  the  Court's 
decision  on  the  merits  of  the  case.)  I  cnticized  the  grant  of  standing  in  Buckley  in  a  19K8  law 
review  article:  "'[Tlhe  coun  in  Buckley  performfed],  in  Judge  LeventhaJ's  words,  in  "a  nale 
resembling  that  of  a  super-legislature."  The  lessons  of  Buckley  are  sobering.  Not  only  will  the 
Coun  answer  questions  that  have  proven  particularly  difficult  for  Congress. ...  It  will  also  answer 
them  in  the  highly  abstract  form  traditionally  thought  particularly  ill-suited  for  judicial  resolution. " 
Fletcher,  "The  Structure  of  Standing."  98  Yale  L.J  221.  286  (1988). 
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Question  ^ : 

In  your  personal  IcgaJ  opixuon,  is  the  1995  Habeas  Corpus  Reform  legislation 
constitutionaP 

AnBwer  to  Question  3 : 

The  Supreme  Court  has  already  upheld  the  constitutionality  of  one  part  of  the 
Antiterrorism  and  EfiFcClivc  Death  Penalty  Act  in  Felker  v.  Turpin.  1 1 6  S.Ct  2333  (1996)    L  am 
unaware  of  any  constitutional  infirmities  in  the  Act 


Question  4: 

If  confirmed,  you  will  pneside  over  many  employment  discrimination  cases  a&  a  federal 
judge    In  a  suit  challenging  a  government  racial  preference,  quota  or  set-a5ide.  will  you  follow  the: 
1995  Adaiand  v.  Pcna  decision  and  subject  that  racial  preference  to  the  strictest  judicial  scrutiny? 

1  will  follow  the  Adarand  decision  scrupulously,  as  I  will  follow  all  Supreme  Court 
precedent 


Question  S: 

In  your  personal  legal  opituon  how  difficult  is  it  for  any  govenunent  program  or  statute  to 
survive  strict  scrutiny? 

Answer  to  Question  5: 

In  Adanuid.  the  Supreme  Coun  held  that  "all  racial  classifications,  imposed  by  whatever 
federal,  state,  or  local  actor,  must  be  analyzed  by  a  reviewing  court  under  strict  scrutiny.   In  other 
words,  such  classifications  are  constitutional  only  if  they  aic  narrowly  tailored  measures  that 
ftinha  compelling  govenunental  interests  "  Adarand  Constructors  Inc.  v  Pena.  518  US  200. 
227  (1995)    Not  having  great  famibarity  with  government  programs  subject  to  Aday^d.  and 
without  a  particular  case  to  examine,  it  is  hard  to  say;  but  as  a  general  matter,  I  presume  it  would 
be  quite  difficult  to  satisfy  the  Adarand  strict  scrutiny  standard. 


Question  6: 

Do  you  believe  that  the  California  Civil  Rights  Initiative  violates  any  federal  or 
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constitutional  provision?  In  your  legal  opinion,  it  this  Initiative  consritulionaJly  suspect  in  any 
regard?  Do  you  personally  agree  with  the  Ninth  Circuit  deusion  in  C-oalition  for  Economic 
Eguitv  V.  Wjilsoa  that  upheld  the  Initiative"' 

Ansae  r  ip  Qucauacife 

The  Coun  or  Appeals  for  the  Ninth  Circuit  has  held  that  the  California  Civil  Rights 
Initiative  violates  neither  the  federal  Constitution  nor  federal  statutory  law,  and  the  United  Sutes 
Supreme  Court  has  denied  certiorari    Coalition  fey  Economic  Equity  v  Wiisory  122  F  3d  692  (9* 
Cir),  yen,  den  .  1 18  S  Ct.  397  (1997)    I  regard  the  decision  of  the  Court  of  Appeals  for  the 
Ninth  Circuit  as  settled  and  correct  law. 


Question  7: 

As  a  matter  of  constitutional  law.  do  you  believe  that  voter  referenda  should  be  scrutinized 
moTK  closely  by  the  judiciary  than  laws  enacted  by  legislatures? 

Answer  to  Question  7-  •  - 

No    Any  duly  adopted  law,  whether  enacted  by  the  legislature  or  passed  by  the  voters 
through  referendum  or  initiative,  is  entitled  to  the  same  presumption  of  constitutionality  and  the 
<iamc  level  of  deference  from  the  judiciary 


Question  8: 

Do  you  believe  that  Congress  has  the  power  under  Article  HI  to  limit  the  jurisdiction  of 
the  lower  federal  courts,  provided  it  does  so  in  an  otherwise  constitutional  fashion'' 

Answer  to  Question  8:  1 

Yes    Article  III  of  the  Constitution  creates,  of  its  o«ai  force,  the  Uruted  States  Supreme 
Court,  but  leaves  to  Congress  the  decision  whether  to  establish  lower  federal  couns.  and.  by  clear 
implication,  the  further  decision  of  how  much  juhsdiaioD  to  confer  on  lower  federal  courts  if  they 
are  created.   Congress  has  never  conferred  the  ivtil  extent  of  the  constitutionally  available 
jurisdiction  on  those  courts    Two  well-known  current  examples  of  limitations  on  the  subject 
matter  jurisdiction  of  the  lower  federal  courts  are:  (1)  The  well-pleaded  complaint  rule  in  federal 
question  cases  under  28  U.S. C   §  1331      See  Louisvilk  &  Nashville  RrCo   v  Mottlev.  211  US. 
149  (1908).    (2)  The  amount-in-controversy  requirement  in  diversity  cases  under  28  U  S.C.  § 
1 33 2(a)( amount  m  controversy  must  exceed  the  "sum  or  value  of  S75,0O0,  exclusive  of  interest 
and  costs"). 
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L*st  year.  Congress  using  itg  power  under  Article  in,  restriacd  the  discretion  of  the  lower 
federal  courts  to  micro-manage  state  phsons  when  it  passed  the  Prison  Litigation  Reform  Act  Ln 
your  personaJ  legal  opinion,  is  the  Prison  Legal  Reform  Act  constitutional? 

Aniiwer  to  Question  9' 

Ail  Court  of  Appeals  decisions  except  one  have  upheld  the  constitutionality  of  the  Pnson 
Litigation  Reform  Act  of  1 995 .   Upholding  constitutiomllty.  Hadix  v.  Johngpn,  133  F.3d  940 
(6*  Cir.  1998^  Dougan  v.  Singltitarv,  129F.3d  M24{ll*Cir   1997V.  Inmates  of  Suffolk  County 
Jail  V  Rouse   129  F.3d  649  (1"  Cir  1997),  Benjamin  v  Jacobson.  124  F  3d  162  (2d  Cir  1997) 
Gavin  v.  Bransiad.  122  F.3d  1081  fg*  Cir.  19971:  Klein  v.  Cobleniz.  1997  U.S.  App  LEXIS  32757 
(10*  Cir.  1997);  Shabact  v.  Parsons.  1997  U  S  App.LEXlS  28875  (10*  Cir  1997);  Mitchell  v 
Farcasa.  lI2F.3d  1483  ( 1 1*  Cir.  1 997);  Roller  v  Gunn.  107  F.3d  227  (4*  Cir).  cgt.  den  .  118 
S  Ci   192  (1997):  Hampton  v.  Hobb.s.  106  F  3d  1281  (6*  Cir.1997);  Plvler  v.  Moofe   100  F  3d 
365  (4*  Cir.  1996),  cen.  den..  1 17  S.Ct.  2460  (1997)    Cunira  Tavlor  v  Hoyan.  1998 
TJ.S.App  LEXIS  8550  (9^  Cir..  May  4.  1998)    I  see  no  reason  to  dtaagrec  with  the  conclusion  of 
the  majority  of  the  Courut  of  Appeals. 


Question  10: 

In  your  personal  legal  opinion  is  the  death  penally  constitutional? 

Answer  to  Question  10: 

The  Supreme  Court  has  clearly  hdd  that  the  death  penalty  is  constitutional,  and  I  would 
enforce  it. 

Question  1 1  ■ 

Do  you  bdieve  that  there  is  a  constitutional  right  to  homoscimal  marriage? 

Answer  to  Question  1 1 : 

No.  The  Supreme  Court  has  never  found  in  the  Constitution  a  right  to  homosexual 
maihage. 
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KXflPOHBKS   or  CHB8TKR   J.    8T1IAUB 

TO  roiMLxm-xjp  onxsTioHs  fbon 

TBI  HOMORABZiS  JOHN  ASBCftOfT. 
SBR&TOR  mON  MISSODRI 


1.        Which  Supreme  Court  Justice,  past  or  present,  do  you 
most  admire  and  why? 

Justice  Sandra  Day  O'Connor.   Justice  O'Connor  has  had 
the  ideal  combination  of  experience  in  private  practice  and 
public  service-   It  is  apparent  that  she  is  fully  appreciative, 
by  virtue  of  her  state  legislative  service.  o£  the  tripartite 
division  o£  the  American  system's  differing  responsibilities,  as 
established  by  the  Constitution.   Furthermore,  she  seems  to 
understand  the  demands  of  lawyering  and  is  sensitive  of  counsel. 
And,  Justice  O'Connor  continues  her  contact  with  the  American 
people  in  her  travels  and  is  always  anxious  to  discuss  those. 
Her  humaneness  continues  to  be  obvious.   Finally  and 
significantly,  there  does  not  appear  to  be  any  ideological  agenda 
in  her  decision  making,  presenting  Instead  a  careful,  pragmatic 
and  incremental  approach  in  her  analyses. 


2.        what  Judge  or  Justice  has  moat  influenced  your  thinking 
concerning  the  constitutional  separation  of  powers,  and  why? 

Justice  William  O.  Douglas  made  a  particularly 
Influential  inipression  on  my  view  of  the  constitutional 
separation  of  powers  by  the  following  direct,  yet  eloquent, 
statement : 

"Our  recent  decisions  made  plain  that  we  do  not  sit  as 
a  supcrlegislature  to  weigh  the  wisdom  of  legislation 
nor  to  decide  whether  the  policy  which  it  expresses 
offends  the  public  welfare.   The  legislative  power  has 

limits But  the  state  legislatures  have 

constitutional  authority  to  experiment  with  new 
techniques;  they  are  entitled  to  their  own  standard  of 
the  public  welfare;  they  may  within  extremely  broad 
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limitB  concrol  praccieea  in  the  buaineee- labor  field. 
00  long  ad  specific  conscicutional  prohibitiona  are  not 
violated  and  so  long  as  conflicts  with  valid  and 
controlling  federal  lawa  are  avoided. "   Dav-Brite 
Liipht^in^.  Ine,  v.  MiBBOuri.  342  U.S.  421,  423  (1952) 

Aiu3,  it  waa  baaed  on  the  foregoing  that  the  Supreme  Court  \9held 
a  Hiaaouri  atatute  allowing  employeee  time  to  vote  during  the 
work  day  without  a  deduction  in  wages.   While  a  atudenc  at  the 
Univareity  of  Virginia  School  of  Law  and  preeident  of  ita  Student 
Iiegal  ?orum,  Z  had  the  privilege  to  preaide  when  Juatice  Douglas 
viaited  ua.   He  directed  his  remarka  to  the  foregoing  and  the 
principle  he  articulated  had  a  oignifieant  impact  on  my  thinking. 


3.        What  doea  the  diacretionary  power  of  the  judiciary  mean 
to  you? 

The  judiciary  ia  given  the  irule  of  decision  by 
constitution,  legislation  and  Supreme  Court  precedcmt.   In 
applying  the  aubatantive  law  bo  preaented.  the  judiciary  has  no 
diacretionary  power.   The  judiciary  does  have  diaeretion. 
however,  in  the  application  of  procedural  and  evidentiary  rules 
in  the  review  of  unfolding  factual  situations,  aa  preaented  by 
litiganta  in  actual  eontroveraiea .   For  example,  a  district  judge 
ia  required  to  uae  his  or  her  discretion  in  balancing  relevancy, 
probative  value  and  unfair  prejudice  aa  set  forth  in  Rule  403  of 
the  Federal  Rules  of  Evidence. 


4.   Which  Judge  haa  served  aa  a  model  for  the  way  you  would  want 
to  conduct  yourself  aa  a  Judge,  and  why? 

Hon.  Theodore  R.  Kupferman,  Judge  of  the  New  York  State 
Appellate  Diviaion,  Flrat  Department  (Retired) .   Judge  Kupferman. 
after  considerable  ea^erienee  in  private  practice  and  as  a  Member 
of  Congress,  was  ^pointed  to  New  York's  Appellate  Court  by  a 
Republican  Governor.   Be  %'aB  reappointed  by  Democratic  Governors. 
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Though  very  much  a  pare  of  N«w  York's  political  life  before 
becoming  a  judge,  Judge  Kupferman  was  able  to  divorce  himself 
promptly  and  conplecely  from  hie  former  roles  so  as  to  pursue  his 
new  responsibillcies  as  the  Canons  of  Judicial  Conduct  require. 
X  had  the  privilege  of  arguing  appeals  before  him  as  well  as 
having  served  on  canvnittees  which  reviewed  his  performance  and  I 
was  singularly  impressed  by  his  total  preparation  of  every  case, 
hie  interest  in  oral  argument,  and  his  conqplete  courtesy  to  all 
counsel  under  all  circumstances .   Vfhile  his  questioning  was 
always  probing,  it  was  never  offensive,  but  instead,  helped 
produce  a  dialogue  which  assisted  counsel  in  his  or  her 
presentation  and,  Z  believe,  clarified  matters  for  the  other 
members  of  the  panel .   His  opinions  were  written  clearly, 
deciding  issues  at  hand  and  providing  guidance  for  litigants  who 
tiould  refer  to  them  aa  precedent. 


5.        Which  law  review  article  or  book  has  most  influenced 
your  view  of  the  law? 

He  Hold  These  Truths,  Catholic  Reflections  on  the 
American  Proposition,  John  Courtney  Murray,  S.J.  (1960) 


€.       What  role  do  you  think  legislative  history  •  by  which  I 
mean  the  various  eonmittee  reports,  hearing  transcripts  and  floor 
statements  -  should  play  in  the  interpretation  of  the  text  of  a 
statute? 

In  the  first  instance,  the  plain  meaning  of  the  text  of 
a  statute  must  be  tised.   Nhen  there  is  serious  doubt  as  to  the 
meaning  of  statutory  language,  relevant  judicial  opinion  should 
be  considered.  Given  ambiguity  in  statutory  language  and  lack  of 
precedential  guidance,  legislative  history  relating  to  the 
statute  may  be  of  assistance  in  determining  the  meaning  of  the 
statute's  words.  Having  served  in  a  state  legislature  and  having 
participated  in  the  creation  of  legislative  history,  Z  know  that 
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it  muBt  foe  used  with  caution.   I  believe  it  would  be  prudent  to 
give  greater  weight  to  the  reports  of  committeea  which  had  prime 
responsibility  for  the  creation  of  the  statute  and  to  the 
statements  of  those  legislators  principally  responsible  for  its 
text.   A  highly  structured  and  precise  exchange,  by  way  of 
question  and  answer  during  floor  debate,  can  be  meaningful.   More 
general  presentations  and  after-the-fact  completion  of  remarks 
may  not  be  of  as  much  assistance.   In  the  use  of  legislative 
history,  the  judge  must  always  be  careful  not  to  override  the 
will  of  the  legislature. 


-4- 
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TO  rouoM-up  QanTioKs  nioH 

TBK  ROIIORABX.B  JBFT  8K66Z(»rS, 
SDATGR  nsm  AXABMIA 


1.        Which  current  U.S.  Supreme  Court  Justice  do  you  admire 
most  and  why? 

Justice  Sandra  Day  O'Connor.   Justice  O'Connor  has  had 
the  ideal  combination  of  experience  in  private  practice  aiid 
public  service.   It  ia  apparent  that  she  is  fully  appreciative, 
by  virtue  of  her  state  legislative  service,  of  the  tripartite 
division  of  the  American  system's  differing  responsibilities,  as 
established  by  the  Consticution .   Furthermore,  she  seems  co 
understand  the  demands  of  lawyering  and  is  sensitive  to  counsel. 
And.  Justice  O'Connor  continues  her  contact  with  the  American 
people  in  her  travels  and  is  always  anxious  to  discuss  those. 
Her  humaneness  continues  to  be  obvious.   Finally  and  signifi- 
cantly, there  does  not  appear  Co  be  any  ideological  agenda  in  her 
decision  making,  presenting  instead  a  careful,  pragmatic  and 
incremental  approach  in  her  Mialyses. 


2.        In  your  personal  legal  opinion,  what  is  the  greatest 
Supreme  Court  decision  in  the  last  thirty  years?  Mhat  is  the 
worst  Supreme  Court  decision  in  the  last  thirty  years? 

It  has  never  been  my  practice  to  read  Supreme  Court 
decisions  judgmentally.   I  have  sought,  however,  to  learn  the  law 
presented  by  the  Court,  in  its  opinions,  so  that  I  might 
appropriately  advise  my  clients  and  best  be  prepared  to  offer 
precedent  to  the  courts  in  which  I  have  litigated.  Nevertheless, 
I  do  note  the  following  to  be  among  the  more  significant  recent 
Supreme  Court  decisions.   Seminole  Tribe  of  Florida  v.  Florida. 
517  U.S.  44  (1996)  ie  a  powerful  statement  by  the  Supreme  Court 
on  the  ordering  of  obligations  central  to  federalism.   As  a 
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practitioner  required  to  find  definition  in  the  law  for  the 
guidance  of  clients.  I  would  have  found  it  more  helpful  had  the 
views  of  the  dissenters  in  United  States  v.  O'Haaan.  No.  36-842 
(1997)  been  given  greater  consideration  so  that  regulatory 
authorities  would  have  to  be  more  specific  in  their 
promulgations . 


3.        In  your  personal  legal  opinion,  is  the  1995  Habeas 
Corpus  Reform  legislation  constitutional? 

In  the  Ant i- Terrorism  and  Effective  Death  Penalty  Act, 
the  Congress  has  expressed  national  policy  to  require  greater 
deference  to  state  court  proceedings,  to  curb  repetitious  habeas 
corpus  petitions,  and,  except  in  extraordinary  cases,  to  further 
require  that  petitions  be  brought  within  one  year.   I  am 
committed  to  following  that  legislation,  as  guided  by  the  Supreme 
Court  which  has  already  upheld  the  constitutionality  of  part  of 
the  Act  and  the  Second  circuit  which  has  issued  opinions 
clarifying  the  procedures  by  which  the  Act  is  to  be  implemented. 


4 .        If  confirmed,  you  will  preside  over  many  employment 
discrimination  cases  as  a  federal  judge. 

In  a  suit  challenging  a  government  racial  preference, 
quota,  or  set-aside,  will  you  follow  the  1995  Adarand  v.  Pena 
decision  and  subject  that  racial  preference  to  the  strictest 
judicial  scrutiny? 

Yes,  I  shall  follow  Adarand  and  subject  racial 
claBsifioatlons  to  strict  scrutiny. 
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5.      'In  your  personal  legal  opinion,  how  difficult  is  it  for 
any  government  program  or  statute  to  survive  strict  scrutiny? 

I   am  unfamiliar  with  government  programs  and  statutes 
subject  to  an  Adarand  analysis,  but  I  would  presume  that  it  would 
be  difficult. 


6.        Do  you  believe  that  the  California  Civil  Rights 
Initiative  violates  any  federal  or  state  constitutional 
provision? 

No,  the  Ninth  Circuit  has  rejected  a  federal 
constitutional  challenge  and  the  Supreme  Court  has  denied 
certiorari.   Z  am  not  aware  that  any  California  stace  court  has 
opined  on  the  state  eonstitucionality  of  the  matter. 


7.        As  a  matter  of  constitutional  law,  do  you  believe  that 
voter  referenda  should  be  scrutinized  more  closely  by  the 
judiciary  than  laws  enacted  by  legislatures? 

No.  constitutional  law  subjects  vocer  referenda  to  the 
same  level  of  scrutiny  as  is  given  to  a  legislative  enactment. 


B .  Do  you  believe  that  Congress  has  the  power  under 
Article  III  to  limit  the  jurisdiction  of  the  lo%«er  federal 
courts,  provided  it  does  so  in  an  otherwise  constitutional 
fashion? 

Yes. 
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9.  '  Laet  year,  Congrees,  using  its  power  under  Article  III, 

restricted  the  discretion  of  the  lower  federal  courts  to  micro- 
manage  state  prisons  when  it  passed  the  Prison  Litigation  Reform 
Act. 

In  your  personal  legal  pinion,  is  the  Prison  Legal 
Reform  Act  constitutional? 

I  understand  that  the  Prison  Litigation  Reform  Act  has 
been  reviewed  by  a  number  of  Circuit  Courts  and  that  limitatione 
of  the  Act  have  been  held  constitutional.   The  Second  Circuit  has 
done  so  in  Nicholas  v.  Tricker.  114  F.ad  17  (2nd  Cir.  1997)  . 


10.       In  your  personal  legal  opinion,  is  the  death  penalty 
constitutional? 

Yes,  the  supreme  Court  has  settled  the  law  that  the 
death  penalty  is  constitutional- 
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ANSWERS  OF  WILLIAM  P.  DIMITROULEAS  TO  FOLLOW-UP 
QUESTIONS  FROM  SENATOR  ASHCROFT 


1.   Which  Supreme  Court  Justice,  pMt  or  present,  do  yon  most  aduirc  and  why? 


The  Honorable  Justice   Byron  White  is  the  Supreme  Court  Justice  tfiat  I  have  most 
admired.  To  me.  Justice  White  is  most  impressive  because  be  was*  able  to  achieve 
greatness  in  many  fields  of  endeavor.   He  was  truly  »  "Renaissance  man". 


Z.   What  Judge  or  Justice  has  most  inflneaced  yonr  thinking  conceminf  the 
constitutional  separation  of  powers,  and  why? 


As  a  state  trial  court  judge,  I  read  United  States  Supreme  Court  opinions  to 
find  out  what  the  law  is  on  a  particular  subject   I  have  not  had  the  occasion  to 
become  very  familiar  with  any  particular  Justice's  philosophy  on  separation  of 
powers.    However,  I  believe  that  judges  should  not  legislate  from  ^e  bench. 
I  believe  that  lagislators  are  elected  by  the  people,  and  their  decisions  should 
be  given  a  strong  presumption  of  constitotionality  by  the  Courts.   A  local  judge, 
Aidiur  Franza,  exercised  great  restraint  in  dealing  with  situations  where  a  judicial 
activist  could  hove  strained  the  principab  of  separation  of  powers.    In  many  ways, 
he  has  been  an  idFluential  model  for  me  to  follow. 


3.   What  docs  the  discretionary  power  af  the  jvdiciary  mean  to  you? 


The  discretionary  power  of  die  federal  judiciary  is  a  limited  one.  A  judge  does  not 
have  the  discretion  to  pick  and  choose  the  law  that  he  lilces.  A  judge  is  bound  to 
follow  the  precedent  set  fbrth  in  the  law.  As  the  finder  of  fact  during  some  types  of 
evidentiary  hearings,  a  judge  must  exercise  discretion  in  deciding  ^nihax  witnesses  to 
believe  and  what  weight  to  give  to  the  evidence.  Appellate  Courts  should  give  great 
weight  to  ihose  factual  detcrminalions,  and  absent  an  abuse  of  diaexetion,  thesa  factual 
decisions  should  not  be  overturned. 
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4.    Which  Judge  haa  served  mm  a  model  Tor  the  way  you  would  waot  to  conduct  yourself 
as  a  judfe,  and  why? 

I  have  modeled  myself  after  many  qualities  that  I  have  observed  in  several  local  judges 
before  whom  I  have  practiced.   When  I  was  a  prosecutor,  I  tried  many  cases  before  Judges 
Thomas  Coker,  Jr..  John  Ferris  and  Bany  Stone.   Each  of  these  Judges  have,  in  their  own 
way,  beep  a  model  for  me,   I  have  tried  to  emulate  Judge  Coker's  work  ethnic;  he  was 
always  willing  to  put  in  the  time  to  give  litigants  their  day  in  court.    Judge  Ferris' 
temperament  served  as  a  model  for  me.   He  was  always  polite  and  courteous  to  litigants 
and  attorneys  who  appeared  before  him.    Finally,  Judge  Stone  was  always  fair.    The 
prosecutors  thought  he  was  too  lenient;  the  defense  axtomeys  thought  he  was  too  strict; 
I  believe  he  was  just  about  right 


5.  Which  law  review  article  or  book  has  most  iaflaeaced  your  view  of  the  law? 

I  am  a  trial  judge.   I  occasionally  teach  trial  advocacy  at  our  local  law  school. 
Consequently,  good  trial  skills  are  important  to  me.    James  McBlhaney's 
Trial  Notebook  is  a  fine  book  that  I  have  consulted  in  the  past. 

6.  What  role  do  yoa  think  legislative  history  -  by  which  I  mean  the  various  committee 
reports,  hemriag  transcripts  and  floor  statements  •  should  play  in  the  interpretation  of 
the  (est  of  a  sUtutc? 

Legislative  history  should  rarely,  if  ever,  be  needed  to  assist  in  interpreting  a 
statute.   First,  I  would  prenune  diat  a  statute  is  constitutional.    Second,  in 
interpreting  a  statute,  I  would  look  to  the  plain  meaning  of  the  statute  and  if 
I  had  any  questions  concerning  its  construction,  I  would  look  to  precedent 
from  the  United  States  Supreme  Court  and  the  ElevenA  Circuit  Court  of  Appeals 
in  interpreting  the  statute. '  In  the  instances  where  there  were  no  St^eme  Court  or 
Eleventh  Circuit  cases  on  point,  I  would  look  to  precedent  from  other  circuits. 
Finally,  other  decisions  from  other  fedenl  courts  or  state  appellate  courts  might 
also  lend  some  persuasive  audiority.  A  court  must  be  careful  not  to  look  at  isolated 
statements  in  legislative  bistoiy  to  thwart  the  will  of  the  people  as  stated  in  the  plain 
meaning  of  the  words  used  in  the  text  of  the  statute. 
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/  Rgsponse  to  Questions  From  All  Candidates 

from 
Senator  Ashcroft 

1 .  Which  Supreme  Court  Justice,  past  or  present,  do  you  most  adxTure,  and 
why? 

I  admire  Justice  Thurgood  Maxshall  the  most  because  he  was  the  first 
African>American  Justice  on  the  U.S.  Supreme  Court  and  he  served 
with  distinction. 

2.  What  Judge  or  Justice  has  most  influenced  your  thinking  concerning  the 
constitutional  separation  of  powers,  and  why? 

Justice  Kennedy  on  the  current  Supreme  Court  has  most  influenced 
my  views  of  constitutional  separation  of  powers  through  his  judicial 
philosophy  which  embodies  the  proper  restraints  against  the  court's 
intervention  into  the  province  of  legislative  action. 

3.  What  does  the  discretionary  power  of  the  judiciary  mean  to  you? 

The  discretionary  power  of  the  judiciary  is  relatively  limited  to 
making  decisions  relating  to  conducting  trials,  managing  the  docket, 
making  rulings  on  evidentiary  issues,  and  sentencing  within  the 
sentencing  guidelines. 

4.  Which  Judge  has  served  as  a  modd  for  the  way  you  would  want  to  conduct 
yourself  as  a  Judge,  and  why? 

Chief  Judge  Joseph  Hatchett  of  the  Eleventh  Qrcuit  Court  of  Appeals. 
I  admire  his  judicial  temperament  and  he  conducts  his  judicial  duties 
with  patience,  understanding,  and  fairness.  Throughout  his  career, 
he  has  treated  both  litigants  and  attorneys  courteously. 
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Which  law  review  article  or  book  has  most  influenced  your  view  oF  the  law? 

An  article  written  by  Herbert  Wechslcr.  Towf^rd  htoitral  Principles  of 
Constitutional  Intf  rpretation  published  in  the  Harvard  Law  Review. 

What  role  do  you  think  legislative  history-by  w^ich  I  mean  the  various 
committee  reports,  hearing  transcripts  and  floor  sutements— should  play  in 
the  interpretation  of  the  test  of  a  statute? 

I  believe  that  a  judge  in  Interpreting  the  text  of  a  statute  should  first 
look  to  the  plain  meaning  of  the  words  of  the  statute.  While 
legislative  history  may  be  consulted,  I  believe  that  the  plain  meaning 
of  the  words  of  the  statute  is  controlling. 
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